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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 

THE DISTRICT COURTS, AND THE 

COMMERCE COURT 



FIRST CIRCUIT 



Hon. OLIVER WENDBLL HOLMES, Circuit Justice Washington, D. C. 

Hon. WILLIAM L. PUTNAM, Circuit .Tudge Portland, Me. 

Hon. FREDERIC DODGE, Circuit Judge Boston, Mass. 

Hon. CLARBNCE HALE, District Judge, Maine Portland, Me. 

Hon. JAS. M. MORTON, Jr., District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Littleton, N, H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. I. 



SECOND CIRCUIT 



Hon. CHARLES B. HUGHEIS, Circuit Justice Washington, D. C. 

Hon. B, HENRY LACOMBE, Circuit Judge New York, N. Y. 

Hon. ALFRED C. COXB, Circuit Judge New York, N. Y. 

Hon. HENRY G. WARD, Circuit Judge New York, N. Y. 

Hon. WALTER C. NOYES, Circuit Judge New Haven, Conn. 

Hon. THOMAS I. CHATFIELD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. VAN VECHTEN VEEDER, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwlch, N. Y. 

Hon. GEORGE C. HOLT, District Judge, S. D. New York New York, N. Y. 

Hon. CHARLES M. HOUGH, District Judge, S. D. New York New York, N. Y. 

Hon. LEARNED HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M. MAYER, District Judge, S. D. New York New York, N. Y. 

Hon. JOH.N R. HAZEL, District Judge, W. D. New York Buffalo, N. Y. 

Hon. JAMES L. MARTIN, District Judge, Vermont Brattleboro, Vt. 

THIRD CIRCUIT 

Hon. MAHLON PITNEY, Circuit Justice .Washington, D. 0. 

Hon. GEORGE GRAY, Circuit Judge Wilmington, Del. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Pittsburg, Pa. 

Hon. JOHN B. McPHERSON, Circuit Judge Philadelphia', Pa. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wilmington, Del. 

Hon. JOHN RBLLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. JOSEPH CROSS, District Judge, New Jersey Elizabeth, N. J. 

Hon. JAMES B. HOLLAND, District Judge, B. D. Pennsylvania Philadelphia, Pa, 

Hon. J. WHITAKER THOMPSON, District Judge, E. Pennsylvania Philadelphia, Pa. 

Hon. CHAS. B. WITMBR, District Judge, M. D. Pennsylvania Sunbury, Pa. 

Hon. JAMES S. YOUNG, District Judge, W. D. Pennsylvania Pittsburg, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvania Pittsburg, Pa. 

(v) 
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FOURTH CIRCUIT 

Hon. EDWARD D. WHITB, Circuit Justice Washington, D. G. 

Hon. JETER C. PRITCHARD, Circuit Judge Asheville, N. C. 

Hon. JOHN C. ROSE, District Judge, Maryland Baltimore, Md, 

Hon. HENRY G. CONNOR, District Judge, E. D. North CaroUna Wilson, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. North CaroUna Greensboro, N. C. 

Hon. HENRY A. MIDDLETON SMITH, District Judge, E. and W. D. S. C.Charleston, S. C. 

Hon. EDMUND WADDILL, Jr., District Judge, B. D. Virginia Richmond, Va. 

Hon. HENRY CLAY McDOWELL, District Judge, W. D. Virginia Lynehburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Philippi, W. Va. 

Hon. BENJAMIN F. KELLER, District Judge, S. D. West Virginia Charleston, W. Va. 



FIFTH CIRCUIT 

Mon. JOSEPH R. LAMAR. Circuit Justice Washington, D. G. 

Hon. DON A. PARDEE, Circuit Judge Atlanta, Ga. 

Hon. A. P. McCORMICK, Circuit Judge Waco, Tex. 

Hon. DAVID D. SHELBY, Circuit Judge Huntsville, Ala. 

Hon. THOMAS G. JONES, District Judge. N. and M. D. Alabama Montgoraery, Ala. 

Hon. WM. I. GRUBB, District Judge, N. D. Alabama Birmingham, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WM. B. SHBPPARD, District Judge, N. D. Florlda Pensacola, Fia. 

Hon. JOHN M. CHENBY, District Judge, S. D. Florida' JaoksonviUe, Fia. 

Hon. RHYDON M. CALL, District Judge, S. D. Plorida^ Jacksonville, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia Atlanta, Qa. 

Hon. BMORY SPEER, District Judge, S. D. Georgia Maçon, Ga. 

Hon. RUFUS E. FOSTER, District Judge, E. D. Louislana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Louislana Shreveport. La. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mi.ssissippi Kosciusko, Miss. 

Hon. GORDON RUSSBLL, District Judge, E. D. Texas Sherman, Tex. 

Hon. EDWARD R. MEBK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLER T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXEY, District Judge, W. D. Texas. Austln, Tex. 



SIXTH CIRCUIT 



Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. JOHN W. WARRINGTON, Circuit Judge Cincinnati, Ohio. 

Hon. LOYAL B. KNAPPBN, Circuit Judge Grand Rapids, Mich. 

Hon. ARTHUR C. DBNISON, Circuit Judge Grand Rapids, Mich. 

Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kentucky Maysville, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentucky LoulsYlIle, Ky. 

Hon. ARTHUR J. TUTTLB, District Judge, B. Miohigan Détroit, Mich. 

Hon. CLARBNCE W. SESSIONS, District Judge, W. D. Michigan Muskegon, Mich. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohio Toledo, Ohio. 

Hon. WM. L. DAY, District Judge, N. D. Ohio Cleveland, Ohio. 

Hon. HOWARD C. HOLLISTER, District Judge, S. D. Ohio Cincinnati, Ohio. 

Hon. JOHN B. SATER, District Judge, S. D. Ohio ....Columbus, Ohio. 

Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee Knoxvllle, Tenn. 

Hon. JOHN E. McCALL, District Judge. W. D. Tennessee Memphis, Tenn. 



' Recess appolntment expircd March i, 1913. 

' Confirmation appolntment, April 24, 1913, to succeed John M. Oheney. 
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SEVENTH CIRCUIT 



Hon. HORACE H. LURTON, Circuit Justice Washington, D. C. 

Hou. FRANCIS E. BAKER, Circuit Judge Goshen, lud. 

Hon. WILLIAM H. SEAMAN, Circuit Judge Slieboygau, Wis. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge CMcago, 111. 

Hon. KENESAW M. LANDIS, District Judge, N. D. Illinois Chicago, 111. 

Hon. GEORGE A. CARPENTBR, District Judge, N. D. Illinois Chicago, 111. 

Hon. FRANCIS M. WRIGHT, District Judge, E. D. Illinois Urbana, 111. 

Hon. J. OTIS HUMPRHEY, District Judge, S. D. Illinois Springfleld, III. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana Indianapolis, Ind. 

Hon. FERDINAND A. GBIGER, District Judge, B. D. Wisconsin Milwaukee, Wis. 

Hou. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin Madison, Wis. 

EIGHTH CIRCUIT 

Hon. WILLIS VAN DBVANTER, Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMBR B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. WALTER I. SMITH, Circuit Judge Council Bluffs, lowa. 

HoH. JACOB TRIEBBR, District Judge, B. D. Arkansas Little Rock, Ark. 

Hon. F. A. YOUMANS, District Judge, W. D. Arkansas Pt. Smith, Ark. 

Hon. ROBERT E. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REED, District Judge, N. D. lowa Cresco, lowa. 

Hon. SMITH McPHERSON, District Judge, S. D. lowa Red Oak, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. CHAS. A. WILLARD, District Judge, Minnesota Minneapolis, Minn. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. DAVID P. DYER, District Judge, B. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri.. Kansas City, Mo. 

Hon. W. H. MUNGER, District Judge, Nebraska Omaha, Neb. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. WM. H. POPE, District Judge, New Mexico Santa Fé, N. M. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH B. CAMPBELL, District Judge, E. Oklahoma Muskogee. OkI. 

Hon. JOHN H. COTTBRAL, District Judge, W. Oklahoma Guthrie, Oki. 

Hou. JAMES D. BLLIOTT, District Judge, South Dakota Sioux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hou. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 



NINTH CIRCUIT 



Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portiand, Or. 

Hon. ERSKINB M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. RICHARD E. SLOAN, District Judge, Arizona Phœnix, Ariz. 

Hon. OLIN WELLBORN. District Judge, S. D. Californla Los Angeles, Cal. 

Hon. WM. C. VAN FLEBT, District Judge, N. D. Californla San Francisco, Cal. 

Hon. FRANK S. DIBÏRICH, District Judge, Idaho Boise, Idaho. 

Hon. GEO. M. BOURQUIN, District Judge, Montana Butte, Mont. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES E. WOLVERTON, District .ludge, Oregon Portiand, Or. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portiand, Or. 

Hon. FRANK H. RUDKIN, District Judge, B. D. Washington Spokane, Wash. 

Hon. EDWARD B. CUSHMAN, District Judge, W. D. Washington Seattle, Wasli. 

Hon. CLINTON W. HOWARD, District Judge, W. D. Washington' Bellingham, Wash. 

■ Recess appointment expired March 4, 1913. 
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COMMERCE COURT 

Hon. MARTIN A. KNAPP, Presiding Judge Washington, D. C. 

Hon. WILLIAM H, HUNT, Assoclate Judge Washington, D. C. 

Hon. JOHN H. CARLAND, Assoclate Judge Washington, D. C. 

Hon. JULIAN W. MACK, Associate Judge Washington, D. C. 
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CASES 

ARGUED AND DETERMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS 

THE DISTRICT COURTS, AND THE 

COMMERCE COURT 



MUROH BROS. CONST. CO. v. JOHNSON. 
(Circuit Court of Appeals, Slxtli Circuit. March 4, 1913.) 

No. 2,2.'J9. 

1. Tbial (§ 177*) — Q[;ksiioks of Law or Fact— Dibection of Verdict— Mo- 

tion BY RoTii Parties. 

A motion by botli parties for a directed verdict coiistitute.s a stipula- 
tion tliat there are no i.ssues of fact for tlie jury aud autliorizes the 
court to détermine both issues of fact and law. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. § 400; Dec. Dig. § 
177.* 

Opération and effect of motions by botli [ilaintiflE and défendant for 
direction of verdict, see note to Love v. Scatcherd, 77 C. C. A. 8.] 

2. APPEAL A.VD EeROI! (§ 927*) — REVIBW— INFBBENCES. 

Wliere botli parties moved for a directed verdict, and the court directed 
a verdict for plaintiff, tlie Court of Appeals, on a writ of error, would 
adopt tliat view of the facts expressly proved or reasonably inferable 
which was niost favorable to the plaintiff. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 2912, 
2917, 3748, 3758, 4024; Dec. Dig. § 927.*] 

3. JlASTEP. AND Servant (§ 316*) — Injuries to Servant — Independbnt Con- 

tbactor. 

ïhe doctrine of indepeudent contracter is that one who lets vvork to 
be done by another according to the inethods of the latter, and without 
being subject to the employer's control except as to the resuit of the 
work, is not liable to third persons for injury resulting from the nég- 
ligence of the contractor or his servants. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1242, 
1243 : Dec. Dig. § 310.* 

Who are independent contraetors, see note to Atlantic Transport Co. 
V. Coneys, 28 C. C. A. .392.J 

4. Master and Servant (§ 318*) — Servant of Subconiractor— Liabilitt of 

Pkincipai Contractor. 

Wliere défendant principal contractor for the construction of a building 
controUed the work as it progressed through a superintendent, and per- 
luitted a subcontractor to pile marble in one of the uncompleted rooms In 
such a nianner as to be dangerous to employés of subcontractors, who 
were In the habit of eating their lunches In the room, he was not relieved 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
203 F.— 1 
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froni llability for injury to one of siich servants while In the room dur- 
ing the lunch hour because the danger was caused by the négligence of 
the servants of the subcontractor in improperly piling the niarble. 

[Ed. Note. — l'or other cases, see Master and Servant, Cent. Dig. §§ 1257, 
1258; Dec. Dig. § 318.*] 

5. Master and Servant (§ 318*)— Independent Conteaotor— Care Required. 

Défendant gênerai contractor, through a superintendent, retained gên- 
erai control of the construction of a building while différent parts of 
the work were being performed by subcontractors. The subcontractor 
for the marble work was permitted to store marble in a room whcre the 
employés generally ate their lunches, and so negligently piled certain of 
the marble that, as an employé from a différent building not connected 
with défendant was walking through the room durlng the lunch hour, 
he so jarred a pile of marble that it fell on plaintilï, a servant of another _ 
subcontractor, and Injured him. Held, that plaintifi! was a llcensee, and ' 
that défendant, having intrusted the subcontractor with the performance 
of its duty to see that the marble was safely stacked for the protection of 
the persons working in the building, was responsible for the discharge 
thereof, and that défendant was négligent in failing to see that the mar- 
ble was properly stacked, or that the workmen were warned. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §i 1257, 
1258; Dec. Dig. § 318.*] 

6. Master and Servant (§ 322*) — Dangerous Premises— Cause of Injtjet. 

The admission of Etrangers into the building not having been forbid- 
den, and visitatlons by workmen from another building having been fré- 
quent and with defendant's knowledge, it was not relieved from llability 
because the fall of the slab that caused plaintlft's injury resulted from 
the act of svich servant in walking along the plankway in the building 
in which plaintifï was employed. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 1263 ; 
Dec. Dig. § 322.*] 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee ; John E. McCall, Judge. 

Action by Andrevi' Johnson against the Murch Bros. Construction 
Company. Judgnient for plaintifï, and défendant brings error. Af- 
fîrmed. 

Metcalf & Metcalf, of Memphis, Tenu., for plaintifï in error. 
F. S. Elgin, of Memphis, Tenn., for défendant in error. 

Before KNAPPEN, Circuit Judge, and SATER and SESSIONS, 
District Judges. 

SATER, District Judge. [1, 2] The plaintifï in error (hereinafter 
called the défendant) seeks a reversai of the judgment in favor of the 
défendant in error (hereinafter called the plaintifï) for personal in- 
juries. At the conclusion of ail the évidence both parties moved for a 
directed verdict. The court in accordance with the rule announced in 
American Nat. Bank v. Miller, 185 Fed. 338, 107 C. C. A. 456, directed 
for the plaintifï and instructecl the jury to fix the amount of damages. 
In reviewing the case we must therefore adopt that view of the f acts, 
expressly proved or reasonably inferable, which is most favorable to 
the plaintiff. Observing such rule, we find the facts to be as follows : 

On September 2, 1909, the défendant, as gênerai contractor, engaged 
with the Central Bank & Trust Company to furnish ail the labor and 

'For other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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material for the érection of , and to erect for it, according to the plans 
and spécifications, a bank and office building in Memphis, Tenn. It 
sublet the marble work to a marble company and the concrète work to 
a firm, both of which subcontracting parties were admittedly independ- 
ent contractors. The défendant, however, had entire charge, custody, 
and control of the building from the time it was begun until it was 
completed, delivered to, and accepted by the Trust Company, and kept 
a superintendent on the premises for several hours each day to super- 
vise its construction. He also had control of the placing of the various 
kinds of material brought into the building preparatory to its installa- 
tion. The plaintiff at the time he was injured was in the employ of the 
above-mentioned subcontracting firm as a day laborer on concrète 
work, and had been thus employed for some four or five weeks, during 
which time the workmen employed about the building, without the de- 
fendant's express authorization but with its knowledge and acqui- 
escence, repaired at the noon hour to the room on the ground floor de- 
signed for banking purposes to eat their dinners. The room had been 
prepared by them for such purpose. They were accustomed to seat 
themselves when eating at such places as suited their convenience, with- 
out suggestion or direction from the défendant. As marble for the build- 
ing arrived, it was necessary to store a portion of it temporarily in the 
building. With permission of the defendant's superintendent, it was 
placed by the marble company in the bank room until the portions of 
the building for which it was intended were ready to receive it. The 
défendant exercised no supervision or control over such company's 
employés, nor did it give any instructions as to how the material should 
be arranged. The places at which it was located within the room were 
designated by the defendant's superintendent. Some of it was placed 
on its edge lengthwise on the floor and leaned against the wall. An- 
other portion, consisting of slabs, was stacked in an inclining position 
against a column. The slabs were about five or six f eet in length, from 
one and a half to two feet in width, and about two inches in thickness. 
Their lower ends, to avoid chipping, were placed on a plank, used with 
defendant's permission, which rested loosely on the concrète floor, and 
lay against another plank used as a run or walkway. There is no 
prescribed method of piling marble, but the safer way, when the mate- 
rial is of the dimensions named, is to place it lengthwise on its edge, 
instead of upright on its end. The slabs were plainly visible to any one 
in and about the room and were seemingly harmless, but, in fact, were 
insecurely placed, and liable to fall, if jostled, and each was of such 
weight as might seriously injure any one whom it might strike. Both 
the plaintifl^ and one of the Murch brothers were présent in the room 
at the time and after thé slabs were thus stacked, but the plaintiff was 
wholly inexperienced as to handling and piling the same, and did not 
know and was not warned of any danger incident thereto. On the op- 
posite side of the street there was another building in process of érec- 
tion, with which, however, none of the parties herein mentioned had any 
connection. The workmen from such building at noon intermissions f re- 
quently came to the bank building, with the knowledge of the défend- 
ant and without its objection, to visit persons there employed. On the 
day of the accident, which was some three or four days subséquent to 
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the stackmg of the marble as above mentioned, one of the visiting 
workmen from the building across the street, while walking on the 
plank runway near the stacked marble, near whiçh the plaintitï was 
sitting on a tool chest eating his dinner, struck with bis foot or shook 
the plank on which the marble slabs rested, causing some of them to 
fall, one of which struck the plaintiff edgewise on or about the knee, 
inflicting an injury. He thereupon sued the défendant for damages. 

The defendant's principal contentions are: (1) The plaintiff's injury 
was due to the collatéral négligence of an independent contracter, for 
which the défendant as a gênerai contractor is not liable, the présent 
case not coming within any of the exceptions whicli afftx liability to a 
gênerai contractor; (2) the proximate cause of the plaintiff's injury 
was the intervening act of a trespasser in the building at the lunch 
hour on an errand of his own and who was not in the employ of any 
one connected with the building in the course of construction. The 
plaintiff's insistence is that it was the defendant's duty to keep the 
building in a reasonably safe condition for ail employés therein, and 
that such duty was not delegable. 

[3, 4] The doctrine of independent contractor is that one who lets 
work to be done by another according to such other's own methods 
and without being subject to the control of his employer, except as to 
the resuit of his work, is not liable to third persons for injury re- 
sulting from the négligence of the contractor or his servants. In the 
présent case, however, the defendant's control of the building into 
which, through its assent, there was introduced by its subcontractor 
a newly created danger, rendered the défendant liable to one who, 
without fault cm his part, was injured in conseqtience, if the defend- 
ant's duty was to protect the injured person from such danger and 
there was personal fault and neglect of duty on its part. Samuelson 
V. Cleveland Iron Min. Co., 49 Mich. 164, 171, 13 N. W. 499, 43 Am. 
Rep. 456. 

[5] The practice of the workmen about the building to congregate 
in the bank room to eat their dinners was well defined and continu- 
ous, and with the knowledge and acquiescence of the défendant. Con- 
ceding, without deciding, that, while not engaged in the course of their 
employment, they were not entitled to the protection of employés from 
their respective masters, they nevertheless were not mère strangers to 
the défendant to whom no duty was owing. The défendant, know- 
ing that the room was thus used and failing to object thereto, im- 
pliedlv licensed them to use it for that purpose. Ellsworth v. Metheny, 
104 Fed. 119, 122, 44 C. C. A. ,484, 51 L. R. A. 389 (C. C. A. 6). 
Until the marble was stored in it, the room was apparently free from 
péril and reasonably fit and safe for the use to which it was appro- 
priated. In view of the defendant's knowledge of and continued im- 
plied assent to the daily use of such place for the purpose stated, it 
was boimd to anticipate the présence of the workmen there at the 
noon hour, and having consented that the situation might be changed 
by the introduction of marble into the room, it was bound to see that 
care commensurate with the circumstances was exercised in so stack- 
ing it as to avoid injury to them. As it sufïered the change to be 
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so made as to import into a place of former safety an élément of 
péril, of which the plaintiff was ignorant and could net know in the 
exercise of due care to avoid injury, its duty was to give reasonable 
warning of the danger to be encountered. The défendant could not, 
by employing the marble company, free itself of its own duty to its li- 
censees, although they were servants of independent contractors. The 
défendant having intrusted to that company the performance of its 
duty to see that the marble was safely stacked for the protection of 
its licensees, such duty was performed by it through such company, 
and it is responsible for the discharge of the same. Had the obstruc- 
tion created in the room been purely collatéral to the work contracted 
to be done and entirely the resuit of the wrongful acts of the marble 
company, the défendant would not be liable. But the obstruction 
which occasioned the injury to défendant was the direct resuit of 
an act which the marble company was authorized to do, and the de- 
fendant, who awarded to it the contract for the marble work and au- 
thorized it to bring the marble into the building and store it there, 
is liable for the injury due to its négligent stacking, although the 
marble company may also be required to answer in damages. Robbins 
V. Chicago, 4 Wall. 657, 18 L. Ed. 427; Bailey, Pers. Inj. (2d. Ed.) 
122. The injury was not due to the sole négligence of the marble 
company. It resulted from a cause which could hâve been prevented 
by the défendant, and which it ought to hâve foreseen and against 
which it ought to bave guarded. That the performance of the entire 
marble work rested on an independent contractor did not, under the 
circumstances of this case, absolve the défendant from seeing that 
the marble was so stacked as not to inflict injury on the workmen 
or reasonably warning them of the added péril. Having failed to dis- 
charge its duty in thèse respects, and such failure having been, with- 
out plaintiff 's fault, the direct and proximate cause of the injury to 
him as one of its licensees, the défendant was guilty of active culpa- 
ble négligence, and was rightfully adjudged to respond in damages. 
It was the defendant's négligence of this character which fixes its 
liability. The liability of a person, situated as the défendant was, for 
active as distinguished from passive négligence, is pointed out with 
great clearness and force .by Judge (now Mr. Justice) Eurton in the 
following language in Felton v. Aubrey, 74 Fed. 350, 358, 359, 20 C. C. 
A. 436, 444: 

"It seenis to us that many of the Amei'ican cases which we hâve cited failed 
to (Iraw the pro^er distinction hetween the liability of an owner of premises 
to per.sons who sustain injuries as a resuit of the mère condition of the 
premises, and those \^ho conie to harni by reason of subseiiuent couduct of 
the lieeusor iuconsisteut with the safety of persous perniitted to go upon the 
premises, and whom lie was bound to anticipiite uiight avall themselves of 
his license. This distinction seeius to be sharply emphasized in the case of 
Corby v. Hill, 4 C. B. (N. S.) 5G2, and is a distinction which should not be 
overlooked. If there be any substantial différence between the légal con- 
we(iuence of permitting another to use one's premises and inviting or inducing 
such use, the distinction lies in the différence between active and the nierely 
passive couduct of such a proprietor. It may be entirely consistent with 
Sound morals and proper regard for the rlghts of others that the owner of 
the premises should not be held liable to one who gets upon another's prem- 
ises for his own uses, and sustains some injury by reason of the unfltness 
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of the premlses for such uses, not subsequently brouglit about by the active 
interférence of the owner. If such person goes there by mère sufferance or 
naked license, It would seem reasonable that he should plck hls way, and 
accept the grâce, subject to the risks which wlU pertain to the situation. 
But, on the other hand, If, with knowledge that such person will avall hlm- 
self of the license, the owner actively change the situation by digglng a pit- 
fall, or opening a ditch, or obstructlng dangerously the premises which he 
has reason to believe will be traversed by hls licensee, sound morals would 
seem to demand that he should give reasonable warning of the danger to be 
encountered." 

The rule so stated has been observed by this court in Ellsworth v. 
Metheny, supra, Tutt v. 111. Cent. R. Co., 104 Fed. 741, 744, 44 C. C. 
A. 320, Wright v. Stanley, 119 Fed. 330, 332, 333, 56 C. C. A. 234, 
Dishon V. Cincinnati, N. O. & T. P. Ry. Co. (C. C.) 126 Fed. 194, 206, 
De Haven v. Hennessy Bros. & Evans Co., 137 Fed. 472, 476, 69 C. 
C. A. 620, and Winters v. B. & O. R. Co., 177 Fed. 44, 50, 100 
C. C. A. 462. See, also, Northern Pac. Ry. Co, v. lones, 144 Fed. 
47, 75 C. C. A. 205 (C. C. A. 9), and Garner v. Trumbull, 94 Fed. 321, 
36 C. C. A. 361 (C. C. A. 8). 

Ellsworth V. Metheny is instructive and closely in point. There was 
évidence that Metheny was killed in an entry in a coal mine where 
the miners were accustomed to go at noon for the purpose of eating 
their dinners and for social intercourse. Indulgence in this practice 
was with the knowledge of and without objection from the owner. 
Although Metheny was not, durmg such noon hour, engaged in the 
course of his employment and consequently not entitled to the protec- 
tion accorded an employé, he was, nevertheless, a licensee using the 
entry with the implied consent of his employer. Some three weeks 
prior to his death the mineowner had introduced into and strung along 
the wall of such entry a highly dangerous electric wire, with which 
the workmen might come in contact when passing back and forth. 
It was thought that the mineowner might not, without responsibility, 
actively change a situation of previous safety by introducing a highly 
dangerous device into a place tlius used with his consent, and that 
sound morals and just treatment demanded that the licensee should 
hâve had notice of the new danger which he was likely to encounter 
in using the premises. It was said that if, on a rehearing of the case, 
the testimony should warrant the finding that the electric apparatus 
as actually introduced into the mine was dangerous to the life and 
safety of the employés and they were ignorant of that fact, or could 
not know it in the exercise of ordinary care to avoid injury, and the 
same was placed with the knowledge and consent of their employer in 
a part of the mine which the men were accustomed to use and occupy 
during the hour of rest and refreshment when not actively engaged in 
their duties, a duty was imposed upon the employer in thus introducing 
into his mine a new and dangerous élément properly to guard and pro- 
tect the men, or to give notice of the danger to those whom he should 
reasonably apprehend were likely to be brought into contact therewith. 

Another and récent case in which the rule hère invoked was applied 
and with the same resuit is Wilson v. Hibbert, 194 Fed. 838, 114 C. 
C. A. 542. 
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[B] That the fall of the slab was caused by a workman from an- 
other building does not operate to relieve the défendant from liabil- 
ity. The admission of strangers to the bank building had not been 
forbidden, and visitations by workmen from across the street had been 
fréquent and with the defendant's knowledge. The conduct of the 
one who, in walking by the stacked marble on an established plank- 
way in daily use, so jostled it as to cause the falling of the slab which 
struck the plaintiff, was not unusual, and the passage of any other 
person over such plankway in the course of his employment might 
well hâve produced the same resuit. Had the slabs been laid length- 
wise on the floor, or otherwise safely placed, the accident would not 
hâve occurred. Within the rule stated in Toledo, St. L. & W. R. 
Co. V. Kountz, 168 Fed. 832, 94 C. C. A. 244 (C. C. A. 6), the prox- 
imate cause of the plaintifif's injury was the dangerous method in 
which the marble was stacked. 

Other errors are assigned and argued, but they are not well taken^ 
and are not deemed of sufficient importance to warrant extended con- 
sidération. 

No error appearing on the record, the lower court is affirmed. 



In re BERKELEY. 

Appeal of BUSIIBT. 

(Circuit Court of Appeals, Second Circuit. Jnnuary 13, 1913.) 

No. 77. 

1. BaNKEUPTCY (I 91*) InVOLUNTABY rROCEEDIXOS — SCFFICIEXCY OF EVI- 

DENCE. 

Evidence considered on tlie liearing of a iietition in involuntary banli- 
ruptey, and hcld insufficient to estublisii any indebtedtiess of tlie alleged 
banl<rupt, except, perhaijs, to the original sole petittoner, or to show 
that he was insolvent at the tiuie the pétition was filed. 

[Ed. Note. — Eor other cases, see Baukriurtcy, Cent. Dig. §§ 137-130 ; 
Dec. Dig. § 91.*] 

2. EqUITY (§ 301*)— MajBTERS— COMPENSATIOX. 

Where the rules of court flx the per dieni compensation of a master. 
unless an additional allowance is made, a stipulation by which the par- 
ties to a suit agrée to pay hini an increased aniount is in violation of 
such rules, and will not be sanctioned. 

[Ed. Note. — For other cases, see Kquity, Cent. Dig. §§ 857-859; Dec. 
Dig. § 394.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York; Charles M. Hough, Judge. 

In the matter of Lancelot M. Berkeley, alleged bankrupt. Appeal 
by James C. Bushby from a decree dismissing pétition. Affirmed. 

The following is the opinion of the District Court, by Hough, Dis- 
trict Judge : 

•For other cases see same topic & § numbbe in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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[1] The pétition herein was flled April 21, 1010, as a oue-creditor pétition. 
Subseqiiently tliere appeared as copetitioners Daniel D. Railey, as exeeutor of 
Elbert Balley, and Léo Levy, as assignée of Hermau Scheideberg. 

Qulte early In the proceediug Judge Ilazel reipiired Bushl)y, Levy, and 
Bailey to tile bills of partlculars, settiug fortli what, if any, indebteduess they 
claimed agalnst Berkeley. Bailey specified as Ms clalm S400 of costs i-c- 
ceived by Berkeley as bis (Bailey's) attorney. It niay be that Berkeley owes 
Bailey some very small amount — what amouiit It is impossible to ascertniu 
from tlie record — but it is plaiu that he does uot owe Bailey what lîalley 
said he did. 

Mr. Levy specified as Scheideberg's claim assigned to him !1!2,'{..30 of costs, 
for which an exécution had been issued and returned "Xo property." I dis- 
cover nothing in the record to substautiate thls clalm; but, on tlie contrary, 
it is niade to appear that before the exécution had been issued the action 
ont of whieh it grew had been totally dlscontinued, without costs to any party 
as agalnst the other. ïhus tins contest should rather be eutitled Bushby v. 
Berkeley, and requires an examhiation inta the past relations of the parties 
nmch more thorough than is shown by tlie master's report. 

For some considérable tinie before December, 1900, ilessrs. Bushby and 
Berkeley had been copartners in the practice of the law. In the montli named 
tbeir partnershlp was dissolved by mutual consent, and it seems that niost 
of the business of the firm was to be contimied and wound up by Berkeley; 
he paying to Bushby a specified portion- of the proceeds of each unclosed liti- 
gation. A considérable part of the business of the flrm seemed to hâve been 
the promotion, ou contingent fées, of suits agalnst railway conipanies for 
Injuries to abutting owners by reason espeeially of the érection by the New 
York Central Railway of the l'ark avenue viaduct; but they also deait in 
daims (of the famillar kind) agalnst the elevated raihvays of tliis cLty. 
Berkeley contlnued to perforiu the terins of dissolution and, as alleged by 
Bushby'in his pétition, paid hhu, during the year 1007, the considérable suin 
of !fl7,0!)9.(i0 as his share of divers litigations. 

ïhe documents evldenclng the dissolution agreement suggest, if they do 
not prove, a spirit of hostillfy between the former i»artners existing as early 
as December, 1906, but certainly by 1908 hatred arose between theni. 

Toward the end of that year tlie Appellate Division of the First Depart- 
ment declded, in Re Larney, 128 App. Div. 902, 927, 112 N. Y. Supp. 1134, 
that, under the tenus of retainer given to lîushby and Berkeley by one Lar- 
ney, any allowance for costs obtained by Busliby and Berkeley upon the set- 
tlement of the Larney daim belouged to the client, and not counsel. No opin- 
ion was flled by the Appellate Division, but it is évident that décision must 
liave been founded on the ternis of that particular retainer. 

It is obvions from the évidence before me that this décision greatly alarmed 
both Bushby and Berkeley ; for if Larney could obtain relief of this kind, 
wliy could not every other client wliose retainer was lu slniilar language? 

It is also obvious from the record that sucli was tlie condition of hostility 
between the ex-partners that each believed the other was trying to avoid his 
share of this possible liabllity ; and Berkeley believed that Bushby, whose 
partnershlp share of losses and profits was the greater, was seekiug to avoid 
ultlmate paynient of such share by seekiug out clients aiul iuciting theni to 
pui-sne Berkeley.. Berkeley also charges that Bushby sought to reuder him- 
self "exécution proof" by coaveying property to his wife. 

This is ail inimaterial, except in so far as it shows the spirit in whicli thls 
bankruptcy matter lias been carrled on; and It also accouuts largely for the 
extent and quallty of this record, over the accumulation of which tlie master 
seems to hâve exercised no authority whatever. 

One resnlt of Berkeley's vlew of Bushby's attitude regarding the possible 
claims by former clients of both of them was that Berkeley refused to con- 
tinue to pay to Bushby his pro rata of completed business, alleglng breaches 
of Bushby in respect of the dissolution agreement and the necessity of pro- 
tectlug himself agalnst possible claims of former clients. Thereupon, and 
some tline prier to April, 1909, lïushby brought an action for an accounting 
against Berkeley, iu wliicb au iiiterlocutory judgment was had, and pursuant 
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thei-eto Berkeley filed an account, whicli is in évidence. This interlocutory 
iudgnient was reversed on appeal, and tliereafter, and subséquent to the 
flling of this pétition in bankruptcy, it was tried again, and interlocutory 
judgment again directed for Bushby; and thereupon anotlier account was 
liled by Berkeley (in September, 1910), whicli is also in évidence. In thèse 
accounts Berkeley admits recelving from divers litigations sundry sums of 
moneys ont of whicli he déclares that Bushby would be entitled to a consid- 
érable part, had he performed his agreements. In each of thèse accounts 
Berkeley stated, not as a debt due by him, but as an offset against amounts 
claimed by Bushby : 

"Sums collected by the flrm of Bushby & Berkeley as costs in litigated cases 
and not paid to clients (the said flrm being under the impression that they 
had the rlght to retain said costs), about $50,000, of which the share of J. C. 
Bushby is about $30,000." 

This déclaration evidently covers not only outstanding claims in process of 
collection through Berkeley, but the entire business of the flrm, so far as it 
mlght be aft'ected by the décision in Re Ijarney. 

In the sprlng of 1910 Bushby seems rather to bave had the best of it in 
litigation growing out of this disgraceful professional squabble. ïhe account- 
ing suit had been tried for the second time before Judge Brady on March 17 
and 18 and April 4, 1910 ; and it is inferred from this record that the intima- 
tions were quite strong that plaintifC would again get an interlocutory judg- 
ment. Bushby then seems to hâve noticed with alarra that in December, 1909, 
and Jauuary, 1910, certain deeds had been recorded in this county, which 
transferred title to apparently valuable pièces of real property from L. M. 
Berkeley to Kobert C. Berkeley, and thereupon this pétition in bankruptcy 
was flled, allegiiig that Berkeley had less than 12 creditors ; that lie was in- 
debted to Bushby in a sum exceeding .ÏS.OOO (provable debts) ; and that Berke- 
ley had conveyed, with intent to hinder, delà y, and defraud his creditors, 
within four months of pétition, and while insolvent, the real property above 
referred to. (The fraudulent assignment of a certain fund is also alleged, 
but no further attention will be paid to this allégation.) 

Of this pétition it is first to be iioted that, if Bushby believed that he and 
Berkeley owed very numerous clients of thelr flrm large sums for costs, he 
must hâve known that he was swearing to an untruth in alleging that Berke- 
ley had less than 12 creditors. 

On the other hand, the évidence warrants the inference that if he believed 
that Berkeley had no more than 12 creditors, then, on the évidence, Berkeley 
had no other creditor except Bushby himself. To this pétition Berkeley filed 
an answer, in which lie denied any indebtedness to Busliby, denied insolvency, 
and left undenied and unalluded to an allégation of the pétition to the effect 
that certain moneys in which botli Bushby and Berkeley were interested had 
been deposited with the Chamberlain of this city, in order to protect the 
interests of both. 

The effect of the pleadlng, therefore, is that Bushby allèges and Berkeley 
admits an asset in the alleged bankrupt, at the date of pétition flled, of ap- 
proximately $1,000. 

On thèse issues the parties weut to trial. It must be obvions that this case 
could hâve been tried iu one of two ways : Either (1) Bushby could hâve been 
content with proving his asserted claim of approximately |8,000 and the ap- 
parently fraudulent nature of the trausfers to R. G. Berkeley, and then left 
L. M. Berkeley to prove solvency, if he could ; or (2) He could hâve shown, 
not only his own claim, but those of the clients of the flrm, and then pro- 
ceeded as before. 

With respect to the second method of trial, no effort has been made to 
demonstrate the existence, amount, or provability of the alleged clients' 
claims, except to put in évidence the accounts furnished by Berkeley in the 
accounting proceeding above alluded to and quoted from. 

No client (except Bailey, whose effort is a failure) has come forward to 
show his own claim, while it is made to appear that in November, 1909, an 
effort was made to put the claims of clients into the hands of a committee, 
which committee had employed Forster, Hotaling, and Klenke as attorneys 
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to colleet the same from Bushby and Berkeley. It also appears that thèse 
attorneys took summary proceedings against Bushby and Berkeley on behalf 
of certain alleged clients named Nicholas, Bach, and BuUenkamp. Thèse mo- 
tions came on before Judge Blanchard, and were denled, and no further 
proceedings hâve ever been had. This was in the spring of 1910. 

It is on such testlmony that Bushby, asks that Berkeley be held bankrupt, 
unless he can show that, exclusive of transferred or concealed property, he 
was worth at the time of filing pétition more than $50,000, plus the $8,000 
advanced by Bushby as hls Personal clalm. 

On this point, which Is a vital point in the matter, the report of the master 
Is silent. I am not Informed as to the grounds of Judge Blanchard's déci- 
sion; and it is but an inference from this record that the judgment of tlie 
Appellate Division in Ke Larney must bave proceeded upon the tenus of 
the retainer. When no other client, except Larney, has corne forward with 
a demand for costs, except those who were defeated a year and a half ago, 
and hâve acqulesced in defeat, it is eertaiiily a far cry to hold that Berkeley 
(aud, of course, Bushby also) is indebted in $50,000 to people not one of whom 
can be found m this proceeding to advance and prove the debt. 

Bushby dénies that he owes anythlng to clients, either indivldually or as a 
partner, yet on his own showlng, if Berkeley owes the money, he (Bushby) 
must also owe it. Such a position on his part does not induce belief in the 
actual existence of debts to this amount. 

As for the admission contained in the account flled by Berkeley, the wliole 
account must be taken as rendered ; one part is just as good as another, and 
no better, for purposes of évidence against Berkeley. 

On the whole document it is plain that he was endeavorlng, not to déclare 
his relation to ex-clients, but hls relations to an ex-partner, and that was ail 
he was obllged to do. What it means is this : That when he settled with 
Bushby he insisted upon settling also their relations to their clients. Whether 
he had a right to inslst upon this in that particular suit is not a matter that 
eoncerns this court, but it does govern the interprétation of the document. 
It is therefore held that there is no sufflcient proof lu this case that Berkeley 
is indebted to anybody, unless it be to Bushby. 

Into the pecunlary relations between Bushby and Berkeley I do not find it 
neeessary to go at length. Most of the record is made up of the récrimina- 
tions of thèse two memhers of the bar, oftentimes acting as their own counsel 
and testifylng as witnesses at the same moment. If any évidence were needed 
of the impropriety of such procédure, this record furnlshes it In abundauce. 

I shall assume, but not find, that Berkeley was, on April 21, 1910, Indebted 
to Bushby in the sum of not more than Ç8,000. 

It may he noted hère, however, that no ground is seen for assertlng as a 
debt provable on April 21, 1910. Bushby's costs in the accountlng proceeding. 
They hâve iiever been taxed ; they hâve never even been awarded ; non con- 
stat that they ever will exist. Certaiuly there was no form of proceeding in 
vrhich Bushby could bave asserted his right to thèse costs against Berkeley 
at the time he filed his pétition in bankruptey. 

Bushby must show, flrst, that the acts of bankruptey alleged In the péti- 
tion were commltted. Admittedly the transfers were made, admittedly the 
transférée was the alleged bankrupt's father, and the conduct of Berkeley 
when he was exauiined as to thèse conveyances was plalnly such as to en- 
courage belief in liis intention to put the real estate in question beyond the 
reach of creditors, présent or future. Upon the whole case I am of opinion 
that the transfer from son to father was a conveyance in fraud of creditors, 
and am of opinion that such conveyance was made in order to prevent, if 
possible, what Berkeley believed to he at the time Bushby's intention, namely, 
to saddle him with ail the clalms from ex -clients that he (Bushby) eould in- 
duce or procure to advance and press their clalms. Whether this suspicion 
of Bushby was correct is not to the point, and no flnding Is made thereon; 
but I am convinced that this was Berkeley's motive, and it was in contra- 
vention of the statute. 

From this it results that it was Incumbent on Berkeley to show that, with- 
in tlie meaning of the bankruptey statute he was solvent on April 21, 1910, 
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and on this point the finding of the master Is against him. Some testlmony 
has been taken since report flled, but even without that évidence I am of 
opinion, as matter of law, that Berkeley was wortli more than $8,000 on 
April 21, 1910. He had at that time a note of Mr. George Gordon Battle's 
for $2,000 and a mortgage on property in Virginia for $3,000. Both of thèse 
securitles were worth par, and the amounts thereof were subsequently col- 
lected. 

It is true that ■when they were collected the proceeds thereof were put Into 
the account of "Estate of S. M. Waugh, L. M. Berkeley, Administrator" ; 
and it is admitted that thls was done in order to prevent creditors from get- 
tlng at said proceeds. This may be very wrong, but it is entlrely beside the 
point. The fact that the proceeds were concealed some months after pétition 
flled is no proof that the securities themselves were not in the possession 
of and assets of Berkeley on April 21, 1910. 

At or before pétition flled Berkeley was also the owner of a $6,000 mortgage 
on property shown to be worth more than that amount and sltuated on Long- 
wood avenue, in this city. Thls mortgage had been in existence for some 
years, and had vested In Berkeley by the conveyance to him of Bushby's in- 
terest, which had been joint with Berkeley's. While Berkeley owned this 
mortgage, he received conveyance of the fee from one Baldwin, who held the 
same. The conveyance of Baldwin to Berkeley is subject to this $6,000 mort- 
gage, and two days later Berkeley conveyed the fee to hls father, subject to 
the same mortgage. In thls transaction, put through nearly two years before 
pétition flled, the master flnds such lack of "absolute good faith" that "the 
ruse should not suceeed." The force of this reasoning is not percelved ; a deed 
carries no more than it purports to, and nierger of title is a question of in- 
tent. So far as intent is concerned, if, in June, 1908, Berkeley was intending 
to conceal his property in the name of bis nonresident father, it would cer- 
tainly hâve been more appropriate to use words whlch conflrmed instead of 
prevented merger, and not to leave on the record the title to a $6,000 mort- 
gage outstanding in himself. 

Documents, however, are produced showing that Berkeley, before taklng 
Baldwin's deed, assigned the mortgage to a frlend, and after conveylng the 
fee to hls father took a reasslgnnient of the mortgage. Such a proceeding as 
this is entlrely consistent with the lauguage of the deeds by Baldwin to Berke- 
ley and Berkeley to hls father. The assignment and reassignment, however, 
are attacked as havlng been concocted long after the actual conveyance, and 
to be in efliect forgeries. On this vital point the master expresses no opinion. 
He apparently assumes that the attacked documents are valid, but sweeps 
them away with the proposition that the whole apparatus of papers "wrouglit 
no actual change of title." If they wrought no actual change of title, then 
the title remained in the alleged bankrupt. Décision hère, however, is rested, 
flrst, on the proposition of law that tliere wns iu> merger of mortgage in fee, 
and, second, on the flndlng of fuct that the évidence regarding the falsity or 
forgery of assignment and reassigninent of uKH-tgage is not conviucing. 

It résulta that on April 21, 1010, Berkeley was worth, exclusive of property 
conveyed in fraud of creditors : 

The Battle note $2,000 

The Mlnor Virginia mortgage 3,000 

The Longwood avenue mortgage 6,000 

Moneys deposited with the cluunberlaln of New York, alleged to 

be his in the pétition 1,000 

Total $12,000 

Therefore he was solvent without any référence to fraudulently transferred 
propertj-, so far as ail the provable debts shown In this proceeding are con- 
cerned. 

[2] There is one other matter in this record which demands attention. The 
flrst page of a volume of testlmony amountlng to 714 pages contains a stipula- 
tion that "the fées of the spécial master herein be Increased from the rate 
allowed by law to the rate of $10 per hour or fraction thereof devoted by him 
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on any day to the taking of testimony and preparing hls report herein." 
It does not appear whether the spécial master availed hlmself, or sought to 
avail himself, of this stipulation. It Is theréfore only noted that such a 
stipulation as this is in violation of the rules of this court and those of eçtuity 
practice. A master is entitled to $5 a day for hls services, or to such extra 
or additional compensation as the court may award. It is probahly not 
withln the power of the court to prevent the volnntary payment of additional 
compensation. It is within the province of the court to mark the reeeipt of 
such additional compensation, without the sanction of the court, as somethins 
wrong. Thèse statements are niade after consultation wlth the other Judges 
of this court. The almost inévitable resuit of an agreement such as this is 
shown in the diffuse and 111-regulated proceedings contalned in the volume 
of évidence submltted. 

It would ordinarlly be a matter of course to dlsmiss this pétition, wlth 
costs. In this case, however, costs and espenses hâve been plled up by both 
parties equally. Especially hâve niany of defendant's refusais to answer 
been calculated to excite suspicion and protract the proceedings. As it is, the 
pétition will be dismissed. without costs, and the order of dismissal will 
contain a proviso that the $5,000 produced in court by Berkeley on argument, 
and now deposited wlth the clerk of this court, be returned to him. 

H. B. Singer, of New York City (Max D. Steuer, of New York 
City, of counsel), for appellant. 
h. M. Berkeley, of New York City, pro se. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. The District Judge has discussed at considérable 
length the various questions presented in this long record. We fully 
concur in his reasoning and conclusions. 

The decree is afifirmed. 



REBER V. CONWAY. 
(Circuit Court of Appeals, Third Circuit. February 18, 1913.) 

No. 1,640. 

K\.NDLORD AND TeNA>-T (§ 157*) FiXTUKES— CoNSTKUCTION OF LEASE — "DE- 

TACHED." 

Where property which had been previously used as a largo and mod- 
em livery stable was leased to be used as an ice cream faotory requir- 
Ing many structural changes in the building, so that, on the tennination 
of tlie Jease, the proijerty would not be suitable for use agnin as a 
livery stable, a provision in the lease that ail improvements or additions 
made by the lessee should not be detached from the property, but should 
remain for the benefit of the lessor, covered ail machinery and other 
trade flxtures attached to the property by the lessee, and was not llui- 
ited to mère structural changes in the btiilding; the word "detached" be- 
ing used as the antithesis of "attached" to cover property attached to 
the building, etc. 

[Ed. Note. — For other cases, see Landiord and Tenant, Cent. Dig. §§ 
571, 572, 574r-607 ; Dec. Dig. | 157.* 

For other définitions, see Words and Phrases, vol. 3, p. 2034.] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania ; John B. McPherson, Judge. 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In the inaiter of bankruptcy proceedings of Bahls Ice Cream & 
Baking Company. From an order sustaining a referee's détermina- 
tion, awarding certain iîxtures to the landlord under the lease (195 
Fed. 986j, J. Howard Reber, trustée, appeals, Affirmed, 

J. B. Colahan, of Philadelphia, Pa., for appellant. 
H. Edgar Barnes, of Philadelphia, Pa., for appellee. 

Before GRAY and BUFFINGTON, Circuit Judges, and RELL- 
STAB, District Judge. 

GRAY, Circuit Judge. This is an appeal from an order of the 
court below, sitting in bankruptcy, affirming the report of the référée 
in bankruptcy and decreeing that the property which is the subject 
of this dispute did not belong to the appellant, J. Howard Reber, Re- 
ceiver and Trustée in Bankruptcy, but to Thomas Conway, Jr., the 
owner of the premises on which said property is installed. 

By an agreement dated January, 1910, Albert H. Manwaring let 
the premises, on which was situated a large brick structure, to a part- 
nership trading as Bahls & Co. At the time the lease was made, the 
building was fitted up and adapted to use as a large and modem 
stable. The lease provided that the premises should be used as an 
"ice cream manufactory." Bahls & Co. went into possession and en- 
tirely converted the building from its previous condition into a struc- 
ture specially adapted to the single purpose of an ice cream manufac- 
tory. The changes involved the construction of a raised concrète 
floor, three or four feet above the street level, extending the length 
of the building, and the instaUing of a System of Connecting exposed 
and unexposed piping, the building of an elevator shaft and the in- 
staUing of a complète equipment for ice cream manufacture, with 
freezers, mixer, motors and pumps, an ice crusher, &c. Thèse ma- 
chines were afterwards replaced by larger and heavier machines, 
which required for their accommodation extensive changes in the 
building and large brick supporting piers under the floors. 

Subsequently, October 24, 1910, a corporation called the "Bahls 
Ice Cream & Baking Company" was created under the laws of Penn- 
sylvjuiia, which bought out the partnership of Bahls & Co., including 
the leasehold of the premises, and attorned as tenant, paid the rent 
reserved in the lease and remained in possession of the premises under 
the lease, until the receiver for the company, pursuant to the proceed- 
ings in bankruptcy, was appointed on January 10, 1912. 

After the adjudication of the company as a bankrupt, March 1, 
1912, Reber, the said appellant, became in due course trustée of the 
estate of the said Bahls Ice Cream & Baking Company. 

On October 31, 1911, the owner, Manwaring, gave 90 days' notice 
to the lessee of his intention to terminate the lease February 1, 1912, 
the .date of the expiration of the term, because the rent had fallen 
in arrears. 

The premises were conveyed to the appellee herein, Thomas Con- 
way, Jr., by deed of the lessor, on January 12, 1912, and the claim 
for arrears of rent was made on the same day by the said company. 

On January 19, 1912, notice was given to the lessee of the forfei- 
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ture of the lease for the nonpayment o£ rent, and a copy of the notice 
was sent to the receiver, with a request that possession of the prem- 
ises, their improvements and additions, be surrendered. The receiver 
refused to surrender the premises and laid claim to the improve- 
ments made thereon, being the property nov/ in dispute. 

February 16, 1912, on pétition of the receiver, the court made an 
order for a spécial référence, to détermine the ownership of the prop- 
erty mentioned. On March 1, 1912, the corporation was adjudged a 
bankrupt, and Reber, the receiver and appellant, was appointed trus- 
tée in bankruptcy. The report of the spécial référée was filed on 
March 7, 1912, which found that the ownership of the property in 
dispute was in the lessor and owner of the premises. This report was 
afHrmed by the court on April 19, 1912, and a decree entered on May 
15, 1912, dismissing the exceptions thereto, from which decree this 
appeal has been taken. 

The lease contains the f ollowing provision : 

"And it is jereby covenanted betvveen the lessor and the lessee for them- 
selves, thelr respective heirs or successors and assigns, as follows : 

"(3) The lessee shall keep the deraised premises in good condition during 
the continuation of this lease, remove ail ashes, rubbish and refuse matter 
therefrom, and with the termination of this lease to deliver up the sald prem- 
ises to the lessor in as good condition and repair as the same now are, rea- 
sonable wear and tear and damage by accidentai lire excepted. AU improve- 
ments or additions made by the lessee shall not be detached from the prop- 
erty, but shall remain for the benefit of the lessor." 

The report of the learned référée contains a clear and adéquate dis- 
cussion of the law and facts involved in the question presented, and 
the opinion of the court below dismissing the exceptions thereto and 
affirming the report of the référée is no less clear and emphatic in its 
approval of the reasoning upon which the conclusion of the référée 
is founded. 

We do not question that, under the generally accepted law in this 
regard, as well as under the décisions of the Pennsylvania courts, ail 
of the items embraced in this dispute are trade fixtures and, in the 
absence of any contract to the contrary, are removable from the 
premises, by the lessee. But, as said by the Suprême Court of Penn- 
sylvania in Isman v. Hanscom, 217 Fa. 135, 66 Atl. 329: 

"The question of trade or tenant fixtures does not enter into the case, and 
hence need not be considered. ïhe lease, which is the contract between 
the parties, détermines the ownership of the property in question, and hence 
the rights of the parties thereto dépend entlrely upon the proper interpréta- 
tion of the instrument. * * * In such case, the contract is the law made 
by the parties themselves, and that must détermine their rights." 

What, then, does the lease mean, and how is the law of the contract 
thus made by the parties themselves to be interpreted? 

It is to be noted that the building at the time of the lease was a 
stable, and was to be fîtted by the lessee for an ice cream manufac- 
tory. To accomplish this, the whole cliaracter of the building had to 
be changed, and the lease contemplated that it should be so changed. 
At the termination of the lease, it could not be used as a stable, and 
it was therefore evidently contemplated that it should return to the 
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owner's hands as an ice cream manufactory. In view of such a sit- 
uation, the clause of the lease in question was framed, that "ail im- 
provements or additions made by the lessee shall not be detached 
from the property, but shall remain for the benefit of the lessor." 
Though awkward and somewhat obscure, grammatically, the meaning 
of this clause is sufficiently plain, and the évident intention of the 
parties can be gathered therefrom. 

The référée states the situation as follows: 

"In tact ail the items clainied by the trustée, which are 1 twin mixer, 4 
freezers, 1 washer and sterillzer, ail motors, shafting and belting, brine 
punip, german silver connections between mixer and freezers, are attacbed 
by bolts and nuts, as described, but though they can be removed without 
injury to the freehold as it stands, yet the building having been converted 
from a stable to a building especially adapted for the purpose of manufactur- 
Ing ice cream, after the removal of the property claimed by the trustée, It 
would be unfit for either a stable or a résidence, and would be manifestly 
In an unrentable condition." 

Clearly the language of this clause could only be applied to property 
that was thus attached to it, and was therefore of a character to be 
"detached." No such language was necessary to prevent the tenant 
from taking out floors, beams, and structures which had been incor- 
porated and made part of the building. One does not speak of such 
things as being either attached or detached. The word "detached" 
is the antithesis of "attached." The property forbidden to be de- 
tached by the lessee was necessarily property that had been attached. 
In this respect, the law of the contract differed from the common law 
as to trade fixtures. In order that the contention on behalf of the 
trustée be sustained, it would only bave been necessary to hâve left 
this clause out entirely and the common law would bave protected in 
favor of the owner ail the permanent additions and improvements 
that went into the structure of the building itself and permitted the 
only articles to which the clause could apply to be removable by the 
lessee as trade fixtures. 

We agrée with the court below that the ratio decidendi of Isman 
V. Hanscom, supra, must be recognized as controlling in the présent 
case, although, as this court says in the Montello Brick Co. Case, 167 
Fed. 482, 484, 93 C. C. A. 118, 120: 

"No gênerai principles of law are involved. The case turns on the mean- 
ing of this partlcular lease." 

The case of Lindsay Bros. v. Curtis Pub. Co., 236 Pa. 229, 84 Atl. 
783, decided by the Suprême Court of Pennsylvania and not yet ofh- 
cially published, bas been carefully examined and we find nothing 
therein to modify the opinion that we hâve already expressed. This 
case, too, stands upon its own peculiar facts and may be easily dis- 
tinguished from the case of Isman v. Hanscom, as also from the prés- 
ent case. It therefore cannot be considered as a décision overruling 
or modifying the law as declared in the Isman Case. 

The judgment of the court below is therefore affirmed. 
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MARKS et al. v. MEEEILL PAPER CO. et al. 
(Circuit Court of Appeals, Seventh Circuit January 7, 1913.) 

No. 1,899. 

1. CoBPORAaioNS (§ 189*) — Sale op Pbopeett— Riqhis of Minobitt Stock- 

HOLDEBS— Rescission— I>ELAT. 

Wliere minority stockliolders delayed for nearly a year in Instltuting 
suit to set aside a sale of the corporatlon's assets to another company, 
and in tlie nieantime rights of Innocent bondholders and other creditors 
had Intervened, such minority stockbolders were barred by lâches from 
having tlie transfer r!escinded. 

[Ed. Note. — For otber cases, see Corporations, Cent. Dig. |i 706-722; 
Dec. Dig. i 189.*] 

2. COEPOKATIONS (5 182*) SALE OF ASSETS — MiNOEITT STOCKHOBDEES— FKATJD. 

Wliere a eoi-poration in desperate financial straits and without power 
of récupération sold Its property to another company without fraud as 
against tlie rights of the minority, the niajority having volunteered to 
make provision for those who were financially unable to nieet the re- 
quirements to enable them to participate in the transfer and consolida- 
tion, the transfer was uot invalid as to the minority as inéquitable and 
prejudicial to their property rights. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 686-690; 
Dec. Dig. § 182.» 

Rights of minority stockholders as to management of corporate afifairs, 
see note to Wheeler v. Abilene Nat Bldg. Co., 89 C. C. A. 482.] 

8. CoEPOEATiONS (§ 318*)— Tbansfee of Assets— Identity of Govbenino Of- 

nCEKS. 

Where the officers of an insolvent corporation without power of récu- 
pération, with the consent of the niajority stockholders, transferred ail 
its property to another corporation having the same governing officers, 
such Identity of officers did not invalidate the transfer, provided It was 
made in good faith. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 1363, 
1364; Dec. Dig. § 318.*] 

4. WiTNEssES (§ 29*) — Fees— Fedeeal Coubts. 

Where a witness from without the state voluntarily presented himself 
and testifled without subpœua, he was only entitled to mileage to the 
extent of the runnlng of the wrlt of subpœna, to wit, 100 miles. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. §§ 67-69; Dec. 
Dig. § 29.*] 

Appeal from the District Court of the United States for the West- 
ern District of Wisconsin; Arthur L,. Sanborn, Judge. 

Bill in equity by Fred J. Marks and others against the Merrill Pa- 
cer Company and others. From a decree (Marks v. Merrill Paper 
Mfg. Co., 188 Fed. 850) for défendants, plaintiffs appeal. Modified 
and affirmed. 

Appellants, hereln termed "complainants," minority stockholders In the 
Merrill Paper Manufacturing Company, hereln termed the "Merrill Com- 
pany," filed the présent bill on December 6, 1907, against the two corporation 
défendants, the Merrill Company and the Grandfather Falls Company, and 
certain individual défendants, majority stockholders of the Merrill Com- 
pany, and a'so stockholders of the Grandfather Palis Company, to hâve the 
transfer of the property of the Merrill Company to the Grandfather Falls 

•For other cases see same topic & § humbeb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r ladexe» 
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Company of January 15, 1907, declared to be fraudulent and void and set 
aside, and that said Merrill Company be reinvested with tltle thereta, that 
an injunction restralnlng the Grandfatlier Falls Company trom disposlng of 
said property be granted, and that pending a hearing a receiver be appointed 
to conserve the property. 

From the évidence it appears that the plant was operated by water povt^er ; 
that through some mlscalculntion this was found to be grossly inadéquate 
(so much so that the plant could not produce a quarter of the pulp requlred) ; 
that it became necessary to purchase the greater part of the needed pulp : 
and that contlnued opération of the plant would Incur heavy loss. At that 
tlme the court found that its Investment amounted to $444,000. Complain- 
ants' counsel assert that there was not to exceed $293,000 invested. This 
seems to accord with the November, 1905, trial balance, from wliich, how- 
ever, certain items vvere omltted. ïo provide adéquate water power, the 
Merrill Company purchased the power site at Grandfather Falls for $62,500, 
and paid down $2,500 in February, 1906. Attenipts were then made to 
raise means to pay the balance, whicli was drawing 6 per cent, interest. 
The stockholders were appealed to in vain, and this scheme was abandoned. 
Thereafter, certain of the largest stockholders of the Merrill Company or- 
ganized the corporation défendant, the Grandfather Falls Company. This 
was on June 1, 1906, and its object, among others. was the developing of that 
water power. This company then proposed to the Merrill Company to buy 
its rights and interest in the Grandfather Falls site, and on June 14, 190C, 
this olïer was accepted by the Merrill Company's stockholders on the fol- 
lowing terms, viz., the payment of the $2;500 advanced and the assumption 
of the debts on said Grandfather Falls site. It was further agreed that the 
Merrill Company should bave water power from said power site at $25 per 
horse power up to 2,000 or more horse power for three years, vvhenever the 
dam was completed, — which would require at least a year's time. In the 
meantime, the affairs of the Merrill Company were in a very eritical condi- 
tion. It owed ,Ç68,393 of pressing claims, and $33,000 of its bonds were past 
due. Other bonds aggregating, approximately, $50,000 were up as collatéral 
to loans. 

The court found the value of the Merrill Company's property to be $25,000 
less than its indebtedness. Its crédit was entirely exhausted. In this sit- 
uation the Grandfather Falls Company made a proposition to purchase ail 
of the Merrill Company's property for the amount of its indebtedness. The 
offieers of both companies were the same, and ail the stockholders of the 
Grandfather Company were stockholders in the Merrill Company. The prop- 
osition of the Grandfather Falls Company was accepted without opposition 
at a duly called meeting of the Merrill Company stockholders on December 
15, 1906, at which 1,510 out of 2,000 shares of stock were represented. The 
deed was delivered Jauuary 15, 1907, for an expressed considération of $186,- 
000. The proposition of the stockholders of the Merrill Company with réf- 
érence to said sale was set out in the following instrument, vlz.: 

"We, tlie undersigned, do eaeh for himself, alone, separately and severally 
subscribe for and agrée to purchase and pay for in cash, at par value, the 
number of shares of the capital stock of the Merrill Paper Manufacturing 
Company set opposite our respective names liere following. On condition, 
however, that the owners of not less than 95 per cent, of the présent out- 
standing capital stock of said company each in llke mauner subscribe for ad- 
ditional stock of said company equal In each instance to not less than 75 
per cent, of hia présent holdings. And in case said condition shall not be 
complied with within 15 days, then we agrée to incorporate and organize a 
corporation under the laws of Wisconsin, to be known as the Grandfather 
Falls Company, for the purpose of purchasing the lands and water power 
facîlities at Grandfather Falls heretofore owned in common by Messrs. An- 
son. S. lleinemann, lî. Heinemann, Ilarmon, O'Day and Daly Estate, and 
providing boomage facîlities, Improvlng navigation, developing water power 
thereou, and purchasing and holding the stock of the undersigned in Merrill 
i'aper Manufacturing Company and other stock in manufacturing corpora- 
203 F.— 2 
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tions llkely to need or use sald power, and for such other purposes as may 
be agreed upon. And upon such Incorporation being effected this subscrip- 
tion shall as to each subscriber stand as a subseription and agreement to 
purchase at par value the same amounts, respectively, of the capital stock 
of sald Grandfather Falls Company, and we each severally agrée to pay our 
respective subscriptions on demand of the proper board of directors." 

Ijater, the Grandfather Falls Company issued a stock dividend of 133% per 
cent, of the holdings of its stockholders based upon the shares in the Merrill 
Company held by its company. This, the court held, was a matter of form, 
and not of substance, to enable the stockholders to make a better showing for 
loaning purposes and other wise. Complainants did not participa te in the 
foregoing enuraerated proceedings, though advlsed that such propositions 
were to be acted on. After the suit h ad been instituted, and at the begin- 
ning ot the taking of the évidence, défendants offered to let complainants 
and ail minority stockholders in on the deal upon the same terms as those 
accorded to the majority, plus interest accruing sinee the time when the 
majority stockholders had paid in their money. In the meantime, the Grand- 
father Falls Company had issued and sold its bonds to persons having no 
knowledge of tJie conij^lainants' demand. As above stated, this suit was not 
Instituted until about a year after the Merrill Company had sold out. 

The complainants attack the boua fides of the sale, charging that the meth- 
od of doing business by the Merrill Company was not interrupted ; that the 
sole purpose was to deprive the minority stockholders of their rights in 
case thcy declined to make further investments in the premises. 

The court on the hearing found- that the sale was fair, that no advantage 
was thereby gained by the majority stockholders over the minority stock- 
holders, and that the bill was without equity. Thereupon the court dismlss- 
ed the bill for want of equity at complainants' costs taxed at $38G.35. In- 
cluded in the items taxed as costs is the allowance of $176.10 in favor of 
the witness Brazeau, who was brought by défendants from Seattle, and who 
appeared without subpœna. The mileage was flxed at 5 cents per mile 
on 3,522 miles, covering the travel of coming and going. From which decree 
this appeal was prosecuted. For errors, complainants assign the foUowing, 
viz. : 

That the court erred in holding that the majority stockholders and ofBcers 
of the Merrill Company, being also officers and stockholders of the Grand- 
father Falls Company, might lawfuUy transfer the property of the former 
Company in the manuer proposed to the latter, to the exclusion of the minori- 
ty stockholders of the former, if done at a fair sale and without fraud, or 
undue advantage; that the court erred in holding that the sale in the prés- 
ent case was fair to complainants ; and that there was error in the taxation 
of costs by the court Further facts are set out in the opinion. 

Almon W. Bulkley and C. E. More, both o£ Chicago, 111., for appel- 
lants. 

Edward M. Smart, of Milwaukee, Wis., and R. N. Van Doren, of 
Merrill, Wis. (B. R. Goggins, of Grand Rapids, Wis., of counsel), for 
appellees. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). The 
findings of fact made by the trial judge are, in substance, supported by 
the évidence. The record conclusively establishes the fact that, at the 
date of the sale by the Merrill Company of its entire plant to the 
Grandfather Falls Company, the former was in desperate financial 
straits, without power of récupération. Through what at this time 
seems to hâve been déplorable lack of foresight, its substance had been 
expended in securing a vast factory equipped with every facility for 
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doing business, except the means for putting it in motion. In so 
doing, and in its various attempts to remedy this fearful neglect, its 
ability to provide a remedy was, for ail practical purposes, exhausted. 
Ordinarily, the promoters of such an undertaking, finding themselves 
hopelessly involved, would hâve abandoned the enterprise. From the 
record, it appears that among the stockholders were a number of men 
who were unwilling to carry the stigma of failure and were therefore 
disposed to make further sacrifice, and thereby supply the missing 
means of propulsion and other needed features. Strenuous effort was 
made to enlist the co-operation of ail the Merrill Company's stock- 
holders. The action taken was effected without any apparent oppo- 
sition. 

[1] Delay, such as is shown in the présent action of complainants, 
instituted as it was about one year after the sale, and at a time when 
the success of the enterprise seemed likely, and when rights of inno- 
cent bondholders and other creditors had intervened, has been held 
to bar the minority stockholder from his remedy through rescission. 
Johnson v. Railway Co., 227 Mo. 423, 127 S. W. 63 ; City Bank v. 
Merchants' Bank, 105 S. W. (Tex. Civ. App.) 338; Thompson on 
Corporations (2d Ed.) §§ 4511, 4512; Mechem on Modem Law of 
Corporations, § 1582; McCann v. Welch, 106 Wis. 149, 81 N. W. 
996; Badger v. Badger, 2 Wall. 87, 17 L. Ed. 836; Sullivan v. Ry. 
Co., 94 U. S. 806, 811, 24 L. Ed. 324. 

"Lâches Is not like limitations, bxit is a question of the Inequlty of per- 
mittlng a claim to be enforced, and it dépends on whether, under ail the 
oireumstauees, the plaintitï is ehargeable with a want of due diligence in 
faillug to institute proceedings before he dld." Venner v. Ry. Co., 236 111. 
.■Î49, 86 N. E. 266; Townsend v. Vanderwerker, 160 U. S. 171, 16 Sup. Ct. 
258, 40 L. Ed. .383. 

[2] If, however, there was fraud in effecting the sale, or if the ma- 
jority took such means for doing an inequity to the minority stock- 
holders, and thereby gained an advantage over them, other remédies 
may be decreed. Leavenworth County v, R. I. & P. R. Co., 134 U. S. 
688, 10 Sup. Ct. 708, 33^ E. Ed. 1064; Jones v. Missouri Edison Elec- 
tric Co., 144 Fed. 765, 75 C. C. A. 631 (the later case citing many other 
cases). Indeed, this rule is too well established to need citation of au- 
thority. But under the facts of this case no such condition existed. 
There was no property right of complainants to be destroyed, unless a 
pro rata interest in a déficit can be called such. It is of no consé- 
quence in such a case as was there presented that the plant had cost 
more than the actual indebtedness — if that were true. The bald prop- 
osition was that, with money and crédit exhausted, there was no hope 
of saving it without the advance of further and very considérable 
funds. Had the minority stockholders joined in the plan to save the 
investment, there would hâve been no need of a sale. The majority 
volunteered to make provision for those who were financially unable 
to meet the requirements of the new scheme. It would bave been un- 
conscionable to compel the majority to advance funds for the benefit 
of the minority, who were able to pay their proportion and would not. 
The latter seem to hâve rested supinely upon what they conceived the 
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majority would hâve been compdled to do for tbeni in order to pro- 
tect their own interests. Their attitude was jiistined neither by the 
law nor good business sensé. From ail that appears, the price paid 
was fair. No other likely scheme was presented. It seemed to be lit- 
erally that or nothing. Under the circumstances, we are of the opin- 
ion that no advantage was taken of complainants or of any other stock- 
holder, or attempted. If that be so, it makes no différence that the 
sale was to another corporation, composed of practically the same di- 
rectors and stockholders. The only question involved is that of fair- 
ness and good faith. The Wisconsin statute under which the Merrill 
Company was organized bas been construed bv the Wisconsin Court 
in Werle v. N. F. & S. Co., 125 Wis. 534, 104 N. W. 743, to place no 
other limitation on the power of a corporation to sell its property to 
pay its debts under like circumstances to those hère presented. There, 
the sale was made to a stockholder, and the property was conveyed 
by him to another corporation organized by him and other stockhold- 
ers for the purpose. The objecting stockholder raised the point that 
it was in effect a sale by stockholders to themselves. To this con- 
tention the court said : 

"But, as indicated, it was in good faitli and witli the l^nowledge of ail the 
stockholders, each of whom was at liberty to bid on the sale and become a 
purehaser if he saw fit to do so. The Company could only sell to some one 
willing to purchase. * * * No creditor is hère complaining, but only a 
stockholder who had the same right and opportunity to purchase as any 
other stockholder. The resuit of the transaction was to pay and satisfy ail 
the debts of the corporation. It was in effect for the beneflt of the cred- 
itors of the corporation." 

In Leavenworth County v. Ry. Ce, supra, the court says of a simi- 
lar State of facts : 

"Notwithstandlng this commingling of offlcers, the corporations were dis- 
tinct corporations. They had a right to make contracts with each other in 
their own corporate capacity, and they could sue and be sued by each other in 
regard to thèse contracts, and the question is not, could they do thèse things, 
but, hâve the relations of the parties, the trust relation, if Indeed such exist, 
been abused to the in jury of the South western Company?" 

[3] The authorities are numerous and controUing to the effect that 
the mère fact that the sale of property of one corporation to a new 
corporation, the majority of whose governing ofhcers are the same, will 
not per se vitiate the sale. The question is always one of good faith 
and fairness, except in cases where public policy intervenes. The facts 
in the présent case bring it within the language of the court in Harts 
v.Brown, 77 111. 226: 

"The stockholders had been called together, and they were urged to make 
advances in proportion to the stock they severally held, and thus relieve 
the Company and préserve its existence, but this they refvised to do ; and as 
it could not be preserved, and must corne to au end by a sale under the power 
in the trust deed, no reasou is perceived why appellauts inight not become 
the purchasers at the sale. 

"They were under no moral or légal obligation to advance their own means, 
pay the debts, and préserve the property for the use of the other sharehold- 
ers, who had declined to join in makiug pro rata advances to relieve it from 
debt. Appellants seem to hâve acted fairly, as they purchased at a sum 
sufficient to pay ail the debts of tlie oompany. They chose to do so rather 
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than make an effort to obtaln ail of the property for the debts secured by the 
trust deed and the eertificate of purchase. On the eontrary, they gave 
many thousand dollars more, that honest creditors might be falrly paid, 
and the company wrong no one. Thls does not hâve the appearance of 
fraud. Appellants had faith that the enterprise could be carried eut with 
success, and that they could thus save the means they had advanced ; but 
appellees, by the course they adopted, manifested an entlre want of con- 
fidence in Its ultimate success. They vrere even ofCered the opportunity to 
corne in, for a considérable period aftervsrards, and share in the new enter- 
prise, by advancing a ratable portion of the means, but they ail declined ; 
but, vs'hen success was achieved, they then save the advantages they had lost 
and then sought to set aside the sale and hâve the property restored to 
the old Company, and thus reap the benefits arising from the enterprise and 
means advanced by others. To do so, they should show fraud or a want of 
power to make the sale or the purchase by appellants, neither of which bas 
been done." 

[4] So far, we find no error in the decree of the trial court. With 
référence, however, to the taxing of costs, we deem the rule laid down 
by Judge Jenkins in Eastman et al. v. Sherry (C. C.) 37 Fed. 844, to 
be the correct one. In that case the witness also presented himself 
without a subpœna. The court held he was in attendance "pursuant 
to law" ; that he was entitled to mileage only to the extent of the run- 
ning of the writ of subpœna, viz., 100 miles, and disallowed mileage 
for the distance traveled by the witness in attending in excess of 100 
miles. So hère, we are of the opinion that the amount of mileage 
taxed in excess of $10 was improperly taxed. We see no error in 
allowing witness fées to the two nominal défendants. They were com- 
pelled to attend by the command of the several subpœna, when their 
own interests did not make it necessary ; and hâve the right to be in- 
demnified to the extent of the regular witness fées. No error was as- 
signed to the allowance of items for postage, telephoning, telegraphing, 
and express charges aggregating $8.65. We are unable to say on the 
record that the trial judge abused the discrétion vested in him in such 
case. Further assignments of error to the taxing of costs, we do not 
deem well taken. The amount of mileage taxed and allowed to Bra- 
zeau in excess of 5 cents per mile for 100 miles and return, to wit, 
$166.10, may be deducted from the allowance of costs, on the author- 
ity of Fine River Logging Company v. U. S., 186 U. S. 279-297, 22 
Sup. Ct. 920,46L. Ed. 1164. 

Otherwise the decree of the trial court is affirmed. 



THE SEVEN BROTHERS NO. 1. 

(Circuit Court of Appeals, Second Circuit. February 10, 1913.) 

No. 144, October Term, 1912. 

Shipptng (§ 143*) — DiscHARQE OF Vessei^-Injubt to CABao— Failuee to 
Fltrnish Covees — Persons Liablb. 

Where the agent of a steamship company, in order to facilitate dis- 
charge, employed a lighter without covers, and agreed on behalf of him- 
self and the steamship company to furnish covers, which he failed to 

*f or other cases see samo toplc & S ndmbeb in Dec. & Am. Digg. 1907 to date, & Rep'r lodexe» 
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do, resultlng In Injury to the cargo from raln, the llghter was not llable 
in rem, but the agent was prlmarily, and the steamship company sec- 
ondarily, llable. 

[Ed. Note. — For other cases, see Shipping, Cent Dig. § 489 ; Dec. Dig. 
{ 143.»] 

Appeal from the District Court of the United States for the South- 
ern District of New York; Learned Hand, Judge. 

Lyibel in admiralty by Willett & Co. against the Texas City Steam- 
ship Company and lighter Seven Brothers No. 1, her tackle, etc., the 
Chiarello Bros. Company, and Sidney A. Metcalfe, impleaded. Judg- 
ment for libelant, and the Chiarello Bros. Company appeals. Modi- 
fied. 

M. A. Ryan, of New York City, for appellant. 

Burlingham, Montgomery & Beecher, of New York City (Charles C. Bnr- 
Ungham and C. I. Clark, both of New York City, of counsel), for appellee 
Texas City Steamship Company. 

Curtis, Mallet-Prevost & Coït, of New York City (A. H. Strickland, of New 
York City, of counsél), for appellee Metcalfe. 

Harrington, Bigham & Englar, of New York City (D. Roger Englar, of New 
York City, of counsel), for appellees Willett & Co. 

Before LACOMBE, COXE and WARD, Circuit Judges. 

WARD, Circuit Judge. Willett & Co. filed a libel against the Texas 
City Steamship Company to recover $5,000 for damage by rain to a 
shipment of 950 baies of wool under a through bill of lading from Tex- 
as City to Boston. The wool was discharged from the respondent's 
steamer Ossabaw at Pier 15, into the lighter Seven Brothers No. 1, to 
be transported to Pier 19 North River, and there delivered to a steam- 
er of the New England Navigation Company bound to Boston ; it be- 
ing the duty of the Steamship Company under the bill of lading to do 
this. The Steamship Company brought in the lighter as a party un- 
der the fifty-ninth rule in admiralty, charging it with liability in rem 
for failure to supply proper covers to protect the wool from the rain. 
Chiarello Bros., owners of the lighter, filed an answer and a pétition 
to limit liability, alleging that the lighter had been hired by one Met- 
calfe, the agent of the Steamship Company, both knowing that she 
was a lumber lighter not intended to carry such cargo as wool and 
not provided with covers ; that Metcalfe promised to supply the 
same ; and that the damage was due to the négligence of himself and 
his principal, the Steamship Company, in failing to do so. They 
also filed a pétition to bring in Metcalfe as a party under the fifty- 
ninth rule, alleging that he had hired the lighter with knowledge of the 
foregoing facts and had promised to supply her with covers, and that 
the damage to the wool was due to the négligence of himself and of 
the Texas City vSteamship Company in failing to do so. 

Chiarello Bros., besides owning lighters, were the regular stevedores 
of the Steamship Company, in charge of loading and discharging its 
steamers. Metcalfe was the agent of the Steamship Company in 
charge of obtaining lighters necessary for its use and of assigning to 
the lighters the places where they should lie and the cargo they should 
receive. He did this under the superintendence of McMahon the su- 

•For other cases see same topic & i hdmbeb in Dec. & Am. Dlgs. 1807 to date, & Rep'r Indeie» 
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perintendent of the Steamship Company. He aiso owned lighters, and 
it was arranged between him and the Steamship Company that he 
shoLild always employ first the lighters of the Bee Line, next his own, 
and then those of Chiarello Bros., or any outsider. He was paid no 
regular salary, but was allowed for his services an office on Pier 15 
free of rent, a commission of 6 per cent, on the receipts of the Bee 
lyine lighters, ail the receipts of his own lighters and nothing for light- 
ers of Chiarello Bros, or other outsiders. 

On this occasion the Steamship Company, having engaged to put 
the steamer on dry dock the next morning, was very anxious to dis- 
charge her cargo. Metcalfe, with McMahon, the superintendent of 
the Steamship Company, applied to Chiarello Bros, for lighter No. 1. 
They replied that she was already engaged to the Clyde Line, and, 
besicles, was not fit to carry wool, because she had no covers. Mc- 
Mahon said he would get the Clyde Line to let the lighter go. Met- 
calfe said he would supply covers from his own lighter Charlotte and 
Chiarello Bros., having got the lighter released by the Clyde Line, put 
her at the service of the Steamship Company, and as stevedores be- 
gan to load August 31st at 10 a. m., and completed the loading of 
the wool by 1 a. m. September Ist. Rain had been threatening from 10 
p. m. of August 31st, and Luciano Chiarello, in charge of the loading, 
applied several times to the master of the Charlotte for covers, who 
refused to lend them because he had received no order from Metcalfe. 
Thereupon he used such covers as he could get on the steamer and 
on the pier, which, however, were insufficient both in number and 
condition. Light rain began to fall at about 1 :20 a. m. and continued 
for 12 hours, often very heavily, resulting in the damage complained 
of by the libelants. 

The sole charge which the Steamship Company made against the 
lighter was that she was at fault for not protecting the cargo with 
proper covers, substantially a charge of unseaworthiness. No other 
charge was pleaded nor developed at the trial. The District Judge, 
however, held the lighter primarily liable in rem because her owners 
had relied upon Metcalfe's personal promise to furnish covers, for 
which promise the Steamship Company v^'as not responsible. He drew 
this conclusion from the conversation between Chiarello, Metcalfe, 
and McMahon, as follows : 

'■McMahon said in substance, 'Kow Metcalfe lias promised you tlie covers, 
glve Mm tlie boat. If you hâve trouble, I will call up the Clyde Line, and 
a.sk them to release you from your engagement.' This is rather the language 
of one who asks anotlier to rely uvon the promise of a third person than of 
one who adopts such a promise as his own. It is as though McMahon said, 
'Now you hâve Metcalfe's assurance, that should satisfy you.' Had Mc- 
Mahon supposed the steamer was engaged to furnish the coVers, he would 
more naturally hâve said, "Now that \ve have promised j'ou the covers, gi^-e 
us the boat.' He was Metcalfe's superior, and would hardly have referred to 
au engagement which he recognized to have been made on behalf of their 
common principal as though it were Metcalfe's." 

We think this assumes too great nicety in an ordinary water-front 
conversation. What was said should be construed with référence to 
the relation of the parties to each other and the situation they were 
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contracting about. The Steamship Company was in urgent need of 
the lighter. Metcalfe, as agent of the Steamship Company, was try- 
ing to hire her, not for himself, but for the company. Chiarello was 
willing to let the company hâve it if covers were suppliée! . It seems 
to us quite obvious that when McMahon said, "Give the lighter to 
him," he meant to Metcalfe as the company's agent in charge of the 
lightering, and that, when he said that Metcalfe would furnish the 
covers, he meant that he would do so for the company, and that the 
company for that reason would be willing to employ the lighter, al- 
though it had no covers. It is in the highest degree improbable that 
Metcalfe, who was acting as agent of the company, and who was en- 
tirely without interest, intended to assume a personal liability to Chi- 
arello, or that Chiarello, who was hiring the lighter to the company, 
was looking to the agent personally for the covers. The presumption 
is that Metcalfe was promising covers for the company within bis 
authority as agent to hire lighters, and that the Steamship Company 
was willing to take the lighter relying on Metcalfe to supply them. 

The District Judge next proceeded to hold that the damage was 
really caused by the négligence of Chiareho Bros, in continuing to 
load after the weather became threatening, and in not returning the 
baies already loaded to the covered pier. With this, however, the 
lighter, as lighter, had nothing to do. It was her duty simply to 
transport the wool as bailee, and not to load or discharge it. Négli- 
gence in loading, if any, was négligence of Chiarello Bros, as steve- 
dores under their independent contract with the company, for which 
there would be no lien upon the lighter. When loading and discharg- 
ing is part of a contract of carriage, there will be a lien on the vessel 
for négligence in performing it. If the lighter had belonged to a third 
party, no doubt vv'ould exist in anybody's mind upon this point. The 
master could not hâve controlled the loading in any way. The con- 
clusion is, however, exactly the same in this case of the stevedores 
owning the lighter they were loading, when it is sought to establish a 
lien against the lighter in rem ; she and not her owners having been 
brought in as parties. They bave appeared as claimants only to pro- 
tect their property, and for no other purpose. 

Our conclusion is that the failure to provide covers was that of the 
Steamship Company and not of Chiarello Bros, as owners of the 
lighter. The lighter is therefore not liable in rem. The question 
wbether they are personally liable as stevedores for failure to take rea- 
sonable care in loading dépends upon many considérations not pre- 
sented, as, for example, in respect to continuing to load, wbether 
there was a fair indication of heavy rain ; wbether there was reason to 
expect it soon ; wbether the covers supplied might hâve been f airly 
expected to be sufficient for the rain reasonably to be anticipated, and 
in respect to returning the wool already loaded to the pier, how long it 
would take to do so; wbether there was room for it; wbether it or 
any of it would be wet in that opération and varions other considér- 
ations which will readily suggest themselves. It is but fair that, if the 
intention were to hold Chiarello Bros, personally for négligence in 
loading, it should bave been asserted in an action brought against 
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them in personam on that ground. But Metcalfe has been made a 
party, has appeared and answered the libel, admitting that the dam- 
age to the vvool was caused by the hghter's lack of covers, but charg- 
ing that insufficiency to her and her owners. The trial judge found 
as a fact that Metcalfe did promise to supply covers from his own 
lighter Charlotte and that he was at fault in not arranging with his 
master to lend them to Lighter No. 1. We are of the same opinion. 

It follows that the libelants are entitled to recover in fuU of the 
Steamship Company and Metcalfe, and that between the Steamship 
Company and Metcalfe the latter is primarily liable. The decree must 
be modi'fied by awarding to the libelants their damages with interest 
and costs against the Steamship Company and Metcalfe, to be collected 
in the first instance of Metcalfe and any deficiency of the Steamship 
Company, and by dismissing the pétition making the lighter Seven 
Brothers No. 1 a party, with costs against the Steamship Company. 



PRENTIS V. SEU LEUNG. 

(Circuit Court of Appeals, Seventh Circuit. January 7. 1913.) 

No. 1,901. 

1. Alieks (i 32*) — Chinese Persons— Depoetation— Summary Peoceedings. 

Under Act Cong. Feb. 20, 1907, c. 11.34, 34 Stat. 898 (U. S. Comp. St. 
Supp. 1911, p. 499), to regulate the immigration of aliens into the United 
States, a Chinese alien who enters the United States unlawfuUy may be 
summarily deported by order of the Secretary of Commerce and Labor 
at any time within three years. 

[M. Note. — For other cases, see Aliens, Cent. Dig. §§ 84, 93-95; Dec. 
Dlg. § 32.*] 

2. Aliens (§ .32*)-— Chinese Persons— Déportation— Habeas Corpus— Faib 

Heaking. 

Where a Chinese person, in déportation proceedings, had a fair, though 
sumuiary, opportunity to establish his right to remain within the U^nited 
States, the fédéral District Court had no jurisdiction to pass on his right 
to remain on a writ of habeas corpus. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 84, 93-95; Dec. 
Dig. § 32.*] 

3. Aliens (§ 32*) — Chinese Peksons— Déportation- Hearing. 

The flrst exaniination of a Chinese alien, when apprehended in dé- 
portation proceedings, IS a part of the hearing prescribed by Act Cong. 
Feb. 20, 1907, c. 1134, 34 Stat. 898 (U. S. Comp. St. Supp. 1911, p. 499), 
to regulate the immigration of aliens ; and hence the statements of the 
alien at that time may be properly considered in determlning the truth- 
fulness of a subséquent conflicting statement as to the place of his birth, 
etc. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 84, 93-95 ; Dec. 
Dig. § 32.* 

What Chinese persons are excluded from the United States, see note 
to Wong You V. United States, 104 C. 0. A. 538.] 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois; Kenesaw M. Landis, 
Judge. 

•For other cases see same topic & § nfmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Habeas corpus by Seu L,eung against P. L. Prends, immigrant in- 
specter in charge at Chicago. From an order discharging petitioner 
from custody, the inspecter appeals. Reversed, with directions. 

Ou November 23, 1910, appellee, a Chinaman, was arrested by Immigrant 
Inspectoi- Thompson as lie alightcd from a train at Sixty-Third street, Clii- 
cago, m., and taken to the immigration office in Cliicago, where he was 
sworn and examined for the purpose of sliowiug whetlier or not he was 
lawfuUy entitled to be and reinain in the United States. Not being able to 
\inderstand the English language, he was examined tlirougli an interpréter. 
The questions and answers of appellee on this heariug were redviced to writ- 
ing and forwarded to the Secretary of Commerce and Labor, and are made 
part of the return of P. L. Prentis, immigration inspecter of the United 
States in charge at Chicago, which return was not traversed by appellee. 
At this hearing appellee stated that he was born in China in the village 
of Sue Chong, District of Hoy Yuen ; that his father was once hère, but that 
his mother never was ; that he was married in China in 1901, and flrst came 
to this country in 1902, when he was smuggled In ; that he sailed from San 
Francisco for China in 1908; that he landed at Vancouver, Canada, where 
he paid a head tax of $100, the receipt of which lie had thrown away ; that 
after one week he came to the United States two or three days before mak- 
ing the statement; that he lived in Toronto, Canada, .iust before he came 
to the United States ; that he and one Sue Wah ïou, whom he had met in 
China, were rowed across the river by a white man, to whom each paid $40 ; 
and that he took a train at night to Ann Arbor, Mich., where he met Chin 
Coon Poy and remainod a few hours. 

On this information a warrant was issued by the Acting Secretary of 
Commerce and Labor for the arrest of appellee, with directions to the said 
iiispector to give him a hearing to enable him to show cause why he sliould 
not be deported. Appellee was arrested uuder said w^arraut, and takeu be- 
fore the inspector and granted a hearing. He was represented at this latter 
lieariiig by counsel, and produced several witnesses, and his own interpréter. 
Sue Wah You, one of his witnesses, swore that he and appellee came to- 
gether from Vancouver to AVindsor, Canada, where they remaiiied about 
two months ; that they came across the river with a wlilte man in a row- 
boat at night ; that they were to pay one Ilin Lun of Détroit $50 for the 
rower and $150 when they reached Chicago ; that they were taken to Ann 
Arbor in a trolley car by one Ijee Wah, who paid their fares ; that they took 
the train from Ann Arbor to Chicago, and left the train at Sixty-Third Street. 

Appellee testified that he was born in San Francisco, and otherwise dis- 
owned liis first statement ou vital points, claimiiig that he could not under- 
stand the interpréter on his first hearing, though he was the same one who 
was interpréter in the présent case, and that he did not remember maklng 
the statements attributed to him on the first liearing. The otlier witnesses, 
Suey Sai Chon, Sui Quay, and Eugène Sin, gave corroborating testimony. 
The évidence on this second hearing, together with the report of the inspector, 
and the said statement uiider oath of appellee made November 23, 1910, was 
submitted to the Secretary of Commerce and Uabor, whereupon the warrant 
of déportation complained of was issued under and by virtue of Act Cong. 
Feb. 20, 1907, c. 1134, 34 Stat. S98, as amended by the act approved Mardi 
26, 1910, c. 128, 36 Stat. 263 (U. S. Oomp, St. Supp. 1911, p. 500). ïhereupon 
appellee filed his pétition hereiii for writ of liabeas corpus. The return of 
the inspecter l'reutis thereto sets out ail the évidence takeu on the first and 
second hearings as aforesaid, and the submission thereof to the Secretary 
of Commerce and Labor, and contfiined the further statement that appellee 
had been brouglit to Chicago by one W. S. Lee, another Chinaman, who had 
theretofore pleaded guilty in the District Court for the Northern District 
of Illinois, Eastern Division, to the cliarge of importing appellee. None of 
the allégations of the return were traversed. On the hearing no claim was 
made that appellee had not been given a fuU and fair hearing. No évidence 
other than tliat sef out in the pétition and return was heard by the District 
Court. Such further proceedings were liad in said cause that ou Mardi 22, 
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1912, appellee was ordered discharged from custody, from which judgment 
of the court the inspecter prayed and obtalned thls appeal. 

For errors, appellant assigna: (1) that the District Court should hâve 
liraited its inquiry in the first instance to the question, "Was appellee glven 
a fair hearing by the Secretary of Commerce and Labor, and did he hâve 
an opportunity to présent évidence in his own behalf ?" (2) that, without de- 
termining that matter, the District Court proceeded to weigh the évidence 
produced and dispose of the case upon the merlts ; and (3) did not give due 
weight to the flnding and order of déportation of the Secretary of Commerce 
and Labor. 

John F. Voight and James H. Wilkerson, both of Chicago, III., for 
appellant. 

Benjamin C. Bachrach, of Chicago, 111., for appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). [1] 
Under the act of February 20, 1907, to regulate the immigration of 
aliens into the United States, any Chinese alien who enters the United 
States unlawfully may be summarily deported by order of the Secre- 
tary of Commerce and Labor at any time within three years. United 
States V. Wong You et al., 223 U. S. 67, 32 Sup. Ct. 195, 56 L. Ed. 
354, decided by the United States Suprême Court on January 22, 1912. 
In Chin Yow v. United States, 208 U. S. 8, 28 Sup. Ct. 201, 52 L. Ed. 
369, the court says : 

"But, unless and until it is proved to the satisfaction of the judge that a 
hearing properly so called was denied, the merlts of the case are not open 
and, we may add, the déniai of a hearing cauuot be estahlished by provins 
that the décision was wrong." 

In the same case it is said : 

"If the petitloner was not denied a falr opportunity to produce the évi- 
dence that he desired or a fair though suminary hearing, the case can pro- 
ceed no further." 

Substantially to the same effect is Tang Tun v. Edsell, Chinese In- 
specter, 223 U. S. 673, 32 Sup. Ct. 359, 56 L. Ed. 606, under Act 
Aug. 18, 1894, c. 301, 28 Stat. 390 (U. S. Comp. St. 1901, p. 1303), 
and Act Feb. 14, 1903, c. 552, 32 Stat. 825 (U. S. Comp. St. Supp. 
1911, p. 114). 

[2] In Prentis v. Di Giacomo, 192 Fed. 467, 112 C. C. A. 605, we 
held that the finding of the executive department and its order therein 
"is not subject to judicial revievv or intervention through the writ of 
habeas corpus or otherwise, except for failure or déniai of the admin- 
istrative hearing intended by the act." To the same effect are Prentis 
V. Cosmas, 196 Fed. 373, 116 C. C. A. 419, and Prentis v. Stathakos, 
192 Fed. 469, 112 C. C. A. 607, both decided by this court. 

It was held in Yamataya v. Fisher, 189 U. S. 101, 23 Sup. Ct. 614, 
47 L. Ed. 721, that one of the principles of "due process of law" is 
that: 

"No person shall be deprived of hls Uberty without opportunity at some 
time to be heard before such offlcers in respect of the matters uppn vvhlch 
that liberty dépends — not necessai'lly an oppfirtunlty upon a regular set oc- 
casion and accordlng to the forms of judicial procédure, but one that wlll 
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secure the prompt, vlgorous action eoiitemplated by Congress, and at the same 
time be appropriate to tlie nature of the case upon wlilcli such officers are 
required to act." 

"We cannot," says the court in Lee Lung v. Patterson, 186 U. S. 
176, 22 Sup. Ct. 798, 46 L. Ed. 1108, "assent to the proposition that 
an officer or tribunal, invested with jurisdiction of a matter, loses that 
jurisdiction by not giving sufficient weight to évidence, or by rejecting 
proper évidence, or by admitting that vvhich is improper." 

In Frick, U. S. Immigrant Inspector, v. Lewis, 195 Fed. 693, 115 
C. C. A. 493, it is held by the Circuit Court of Appeals for the Sixth 
Circuit that : 

"Wliere a falr, thonsh wunimary, hearing has been giveii, in ascertaining 
wliether tliere Is or is not any proof teiuling to sustain a cliarge involved in 
a case lilve tliis, it is not open to courts to consider either admissibility or 
weight of proof according to ordinary rules of évidence, eveu if it believe the 
proof was insuffieient and tlie conclusion wrong. Tlie question is whether 
anything was ofCered tliat tends, tliough slightly, to sustain tlie charge." 

Therefore, if the hearings given appellee by the Secretary of Com- 
merce and Labor were such hearings as were intended by the act, and 
appellee had a fair, even though it may hâve been a summary, oppor- 
tunity to establish his right to remain within the United States, the 
District Court was without authority to dispose of the same on the 
merits. 

There is no question hère as to what was bef ore the Secretary. That 
évidence is ail made a part of the pétition for and the return to the 
writ, and the statements of the latter are not traversed. From this it 
appears that the statements of appellee, together with the testimony 
of his witnesses, were ail before the Secretary when the warrant of 
déportation was issued. Among thèse was appellee's original state- 
ment, in which he admitted that he was born in China and smuggled 
into the United States. The earlier statement was made a part of the 
record of said so-called second hearing. It can hardly be contended 
that the Secretary was not at liberty to accept the first statement and 
disbelieve the second. If this worked wrong upon appellee, he has 
only himself to blâme. 

[3] We are of the opinion that this first examination was a part 
of the hearing contemplated by the statute, and that the Secretary was 
at liberty to so treat it, even to the extent of disbelieving the second 
and more deliberate statement. No reason is perceived why appellee 
can claim that he was taken advantage of, or why he was unable to tell 
the truth on the fîrst examination. The second thought, taken after 
advice of coiinsel, cannot hâve the probative weight that initial and 
uninstructed statements hâve under circumstances such as hère exist. 
The hearing provided by the statute is such a hearing as gives the ac- 
cused an opportunity to acquaint the department with the facts of his 
case. Appellee had abundant facilities afforded him for that purpose. 
The hearing before the inspector, taken together with the original state- 
ment, was without any unfair influences or impositions upon appellee. 
The department has the power to make such investigations as were 
hère made, otherwise déportation must await the tedious processes of 
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a court hearing,.which was never contemplated by the act. We are un- 
able to see how the Secretary could make the examination more formai. 
The District Court should hâve refused to consider the matter upon 
the merits, and, after hearing the facts as above stated, should hâve 
denied the writ. 

For thèse reasons, the judgment of the District Court is reversed, 
with direîtion to quash the writ, and disniiss the pétition for habeas 
corpus at petitioner's cost, and to remand the petitioner to the custody 
of the inspecter. 



In re MARCUS. 
(Circuit Court of Appeals, Second Circuit. Febriiary 10, 1913.) 

No. 105. 

1. Bankbuptcy (5 408*) — Dischakge — Opposition — Transfeb or Oonceal- 

MENT WITH INTENT TO HlNDER, DeLAY, OB DeFKAUD CREDITOES. 

A baiikrupt witliln four months prior to bankruptcy paid îfé.ôOO to his 
wife In settlenient of a debt for money borrowed froin her, from which she 
returned ipi,250 to hini to enable hlm to ^o to l'Europe to ralse further cap- 
ital to put into tlie business. Held, that such transfer did not constitute a 
transfer or concealnient with intent to lûnder, delay, or defraud credltors, 
and was tberefore insufflclent to bar the bankrupt's discbarge on that 
gromid. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. DIg. §§ 732-736, 759, 
762, 70.S ; Bec. Dig. § 408.*] 

2. Bankruptcy (§ 408*) — Discharge — False Oatii. 

ïliat a bankrupt in the course of an extended examination made a mis- 
statenient conceriiing his want of knowledge of his Insolvency at a partic- 
ular tline was insufflclent to warrant a déniai of a discharge on the 
ground that he made a false oath. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 732-736, 759. 
762, 763; Dec. Dig. § 408.*] 

3. Bankruptcy (§ 409*) — Disciiarge — Faiuube to Keep Books. 

A bankrupt's stock consisted in part of a stock of goods wliich he had 
brougbt over from a former business, and, the partners in the new busi- 
ness belng unal)le to agrée on the discount to be made from the cost price, 
tlie items of such stock were valued at cost and set dowu in lead pencil in 
the inveutory, so tliat by making a proper discount from the items so eu- 
tered the exact status of the flrm could be determined at any particular 
tlme. Held, that the failure to take stock and inveutory the value of ail 
the assets at the end of each year did not show that the tirm's books 
were improperly kept, for the purpose of concealing its true flnancial con- 
dition, so as to bar the bankrupt's discharge. 

[l<;d. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 739, 752-757 ; 
Dec. Dig. § 409.*] 

4. Bankruptcy (§ 409*) — Disciiarge — Failuke to Keep Books. 

Where the books of a flrm were kept by a compétent bookkeeper, who 
was not interfered with by either niember of the firm, and there was no 
showlng of an intent on the part of the bankrupt to conceal his flnancial 
condition, the fact that the books were inaccurate on account of misun- 
derstanding, inadvertence, or mistakes was not ground for the déniai of 
a discharge. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 739, 752-757 ; 
Dec. Dig. § 409.*] 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from the District Court of the United States for the SoutK- 
em District of New York ; Learned Hand, Judge. 

In the matter of bankruptcy proceedings of Morris Marcus. From 
an order granting the bankrupt a discharge (192 Ked. 743), Thomas 
F. Molloy and another, as administrators, and certain other creditors, 
appeal. Affirmed. 

Noble & Camp, of New York City (W. Cleveland Runyoft, of New 
York City, of counsel), for appellants. 

Myers & Goldsmith, of New York City (E. J. Myers, of New York 
City, of counsel), for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. There were three spécifications of objection to 
discharge. 

[1] 1. It was contended that Marcus had within four months prior 
to bankruptcy paid $4,500 to his wife, who had thereafter given $1,250 
of that sum to the bankrupt to enable him to go to Europe and see 
f riends there, with a view to obtaining f urther capital to put into the 
business. The spécial master held that, so far as the évidence showed, 
the payment to the wife was for borrowed money due to her ; and that, 
although the payment might hâve been preferential, it did not consti- 
tute a transfer or concealment with intent to hinder, delay, or defraud 
creditors. What she might do with the money af ter she received it in 
payment of the debt to her was, of course, her own affair. The Dis- 
trict Judge confirmed the spécial master's report, and we find no suffi- 
cient basis in the record for holding that Marcus concealed assets from 
the trustées. 

[2] 2. It is contended that Marcus made a false oath in this pro- 
ceeding. The District Judge has discussed this objection at some 
length, and we concur in his disposition of it. The particular answer 
relied upon was to a question directed to his financial condition at a 
particular time. The condition of insolvency is a complex one, and 
we would hestitate to hold a man guilty of false swearing, because in 
the course of an extended examination he made some misstatement of 
his want of knowledge of his insolvency at a particular time. In the 
présent case it is difficult to say that the bankrupt testified with any 
positiveness as to his knowledge of insolvency at a particular time and 
then denied it. We are not satisfied from the évidence that the bank- 
rupt swore falsely, and then corrected it by making a true statement. 
We see no reason to reverse the décision below on this objection. 

[3] 3. The last objection is that the bankrupt, or rather his firm, 
with intent to conceal its financial condition, failed to keep books of 
account or records from which such condition might be ascertained. 
There seems to be no criticism of the gênerai manner of keeping the 
books. The bookkeeper was a compétent man, and did his work faith- 
fully. The criticism stated in the brief is that no such inventory was 
ever made as would enable the condition of the firm to be shown accu- 
rately. The évidence shows that what is meant by this statement 
merely is that there was not each year a stock-taking and inventory 
on which tiie merchandise in hand was stated not at cost, but at its 
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value at the time the annual inventory was prepared. It appears, how- 
ever, that when the firm was organized, about five years before, Marcus 
contributed a stock of goods which he brought over from his former 
business. The items of this stock, valued at cost, were ail set down in 
the books, but thèse entries were made in pencil, because there was 
some dispute between the partners as to what discount there should be 
made from the cost price. From the beginning a merchandise account 
was kept, and the évidence indicates that from the original pencil en- 
tries and the merchandise account it was possible at any time to pré- 
pare an inventory which would show with substantial accuracy what 
goods the fîrm had on hand. This would not show the "exact status" 
of the firm, as appellant calls it, because it would not give the value 
of the merchandise at the time the inventory was made. But we do 
not understand that the bankrupt act requires a new inventory to be 
taken every time there is some fluctuation in the actual selling value 
of the stock on hand, so that the revised estimâtes of value may be 
from time to time recorded on the face of the books. It seems to us 
that the books of this firm were so kept as to show what goods they 
had on hand, stated at their cost value, and that a person familiar with 
the particular trade could estimate with reasonable accuracy what dis- 
count there should be made from cost, in order to ascertain the finan- 
cial condition. 

[4] But, even if the financial condition could not be accurately de- 
termined from the books, it does not folio w that the objection should 
be sustained. The firm employed a thoroughly compétent bookkeeper, 
and left the books in his charge without themselves interfering with 
the manner in which he performed his skilled duties. There is nothing 
to show that either member of the firm was an experienced bookkeeper, 
or that either of them supposed that the man they employed for the pur- 
pose was not doing his work properly. The act does not refuse dis- 
charge because the books hâve been so kept as to make it difïicult, if 
not impossible, to get an exact financial condition without further ex- 
amination. The failure to keep sufficient books of account must hâve 
been with intent on the part of the bankrupt to conceal his financial 
condition. Such books may be inaccurate on account of misunderstand- 
ing, inadvertence, mistakes, and other reasons consistent with a désire 
that they should truthfully show the real conditions. There is no évi- 
dence in this record which would warrant a finding that the books were 
kept as they were — Whether complète or incomplète — with intent on 
the part of Marcus to conceal his financial condition. 

The order of the District Court is affirmed. 
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In re TtACHENIMAIER. 

GERMAXIA NAT. BANK OF MILWAUKEE y. t-ACHENMAIEB. 

(Circuit Court of Appeals, Seventh Circuit January 7, 1913.) 

No. 1,906. 

1. BaNKKUPTCT (§ 51*) — VOT.UNTAKY AND iNVOtUNTAKT PROCEEDINOa. 

Where, after the institution of an involuutary bankruptcy proeeeding, 
the bankrupt filed a voluntary application for adjudication, under wàich 
he was adjudged a bankrupt and his estate settled, tlie proceedings taken 
in the voluntary proeeeding could not be attributed to the involuntary 
proeeeding. 

[Ed. Kote. — For other cases, see Bankruptcy, Cent. Dlg. § 49; Dec. 
Dig. § 51.*] 

2. Bankeuptcy (§§ 44, 81*) — Peoceedinqs— Voluntaky and Involuntary. 

In an involuntary pétition in bankruptcy, the creditors must allège, 
In addition to jurisdictional faets, that the défendant is insolvent, and 
bas committed an act of bankruptcy within the precedlng four months, 
while a voluntary petitioner need only aver that he owes debts which 
he is unable to meet and that he desires to take the beneflts of the 
bankruptcy act; he not being required to admit that he is Insolvent, or 
that he has committed any act of bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. |§ 43-46, 59, 
113-118, 125 ; Dec. Dig. §§ 44, SI.*] 

3. Bankkuptcy (§ 99*) — Discharge— Res Judicata— Involuntary Procebd- 

INQ — DiSMISSAL. 

If an alleged bankrupt reslsts an involuntary proeeeding, a judgment 
of dismissal is not res judicata of the right of the bankruptcy court to 
administer his estate, and is not a bar to a voluntary proeeeding which 
Is founded on a différent right. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 136, 146; 
Dec. Dig. i 99.*] 

4. Bankruptcy (§ 4T*) — Nature of Peoceeding— Involuntary Pétition— 

Pendency — Effect. 

Mère pendency of an involuntary bankruptcy pétition does not deprive 
the court of jurisdiction to reçoive and consider a voluntary pétition. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 165-183, 257 ; 
Dec. Dig. § 4T.*] 

5. Bankruptcy (§ 100*) — Voluntary Pétition— Pending Involuntary Peo- 

ceeding. 

The filing of a voluntary pétition In bankruptcy cannot be made a 
lawful basis for entering an adjudication or taking any other step in a 
pending involuntary proeeeding. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 60, 131, 141- 
144 ; Dec. Dlg. § 100.*] 

6. Bankruptcy (§ 49*) — Involuntary Pétition— Voluntary Peoceedinqs. 

It is only where, by reason of the time elapsed between the filing of 
an involuntary bankruptcy pétition and the filing of a voluntary pétition, 
creditors, through the trustée, mlght not be able to recover property and 
avold préférences, that the court will suspend the voluntary pétition or 
get aside proceedings based thereon in order that the involuntary pro- 
eeeding might be expedlted. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 49.*] 

Appeal from the District Court of the United States for the East- 
ern District of Wisconsin; Arthur L. Sanborn, Judge. 

*For other cases see aame topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In the matter of bankruptcy proceedings o£ ï'red Lachenmaier. 
From an order granting the bankrupt a discharge, the Germania Na- 
tional Eanlc of Milwaukee appeals. Reversed and remanded. 

Emil J. Gehrz, W. H. Austin, and Gustave G. Gehrz, ail of Milwau- 
kee, Wis., for appellant. 

David E. Johnson, of Milwaukee, Wis., for appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge. An objecting creditor appeals from an 
order granting the bankrupt a discharge. Objection was under sec- 
tion 14b (5) (Act July 1, 1898, c. 541, 30 Stat. 550 [U. S. Comp. St. 
1901, p. 3427]) that within six years the bankrupt had been granted 
a discharge in voluntary proceedings. 

Whether steps in the prior proceedings were taken in fact (apart 
from the légal efifect of the steps) on a voluntary or on an involun- 
tary pétition is readily determined by the record. 

February 7, 1910, at 10 a. m., three creditors filed their pétition in 
an involuntary proceeding against Lachenmaier, and at the same time 
placed in the marshal's hands for service a subpœna and an order 
to show cause why the prayer of the pétition should not be granted. 
Both were made returnable on February 12th, and were served on 
the défendant at some unstated time on February 7th. Marshal's re- 
turn was filed on February llth. The record discloses no further 
steps in said involuntary proceeding. 

February 7, 1910, at noon, Lachenmaier filed his voluntary pétition, 
with schedules of debts and of property. 

February 7, 1910, at 1 :30 p. m., the District Judge entered an order 
that, "the pétition of Fred Lachenmaier that he be adjudged a bank- 
rupt having been heard and duly considered, the said Fred Lachen- 
maier is hereby declared and adjudged a bankrupt accordingly," and 
at the same time entered a further order reciting that "Fred Lachen- 
maier on February 7, 1910, was duly adjudged a bankrupt upon a pé- 
tition fïled in this court by him on February 7, 1910," and sending 
the case to the référée for "such further proceedings therein as are 
required" by the Bankruptcy Act. And it was upon the court's con- 
firmation of proceedings before the référée under said order of réf- 
érence that Lachenmaier's discharge was obtained. 

[1] We hâve found nothing in the provisions or in the purpose 
of the bankruptcy act that would attribute to the involuntary proceed- 
ing, the adjudication of bankruptcy and the further steps resulting in 
the discharge, which were actually had in the voluntary proceeding. 

[2-4] Though both proceedings aim at the same gênerai resuit, 
there is a material difïerence between an involuntary and a voluntary 
pétition. In the involuntary pétition the creditors must allège, in 
addition to jurisdictional facts, that the défendant "is insolvent" and 
"has committed an act of bankruptcy" within the preceding four 
months. Section 3b. Of the five acts of bankruptcy defîned in sec- 
tion 3a, the first three are fraudulent acts of the défendant, the fourth 
is his having made a gênerai assignment or applied for a receiver, and 
203 F.— 3 
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the fifth is his prior written admission of his inability to pay his debts 
and his willingness to be adjudged a bankrupt on that ground. But 
the voluntary petitioner need only aver that he "owes debts" which 
he is unable to meet and that he desires to talce the benefits of the 
Bankruptcy Act. Section 4a. He does not hâve to admit that he is 
"insolvent," much less that he has committed any "act of bankruptcy" 
within the preceding four months. If a défendant resists an invol- 
untary proceeding, a judgment of dismissal therein is not res adjudi- 
cata of the right of the bankruptcy court to administer the defendant's 
estate, and is not a bar to a voluntary proceeding, which is founded 
on a différent right. And so the mère pendency of an involuntary 
pétition could not deprive the court of jurisdiction to receive and con- 
sider a voluntary pétition. Re Flanagan, 5 Sawy. 312, Fed. Cas. No. 
4,850; Re Stegar (D. C.) 113 Fed. 978. 

[5] Nor can the fîHng of the voluntary pétition be a lawful basis 
for entering an adjudication or taking any other step in the involun- 
tary proceeding. Not only does the voluntary pétition lack ail pro- 
fessions of being an appearance and answer in the involuntary pro- 
ceeding, but, in efïect, it répudiâtes the material and necessary alléga- 
tions of the involuntary pétition. 

[6] Ordinarily it is in the interest of creditors to hâve the ad- 
judication entered at once upon the voluntary pétition. They thereby 
obviate the expense, difïïculty, and delay incident to establishing issues 
which the défendant may vigorously oppose. It is only where, by 
reason of the time elapsed between the filing of the involuntary pé- 
tition and of the voluntary, creditors through the trustée might not be 
able to recover property and avoid préférences, that the court will 
suspend the voluntary pétition or set aside proceedings based thereon, 
in order that the involuntary proceeding may be pushed. In such 
cases the bankruptcy court undoubtedlv has fuU power to do equitv. 
Re Dwyer (D. C.) 112 Fed. 777; Gleason v. Smith, 145 Fed. 895, 76 
C. C. A. 427. 

In the présent case, not only did the creditors fail to move to set 
aside the proceedings on the voluntary pétition, but it is apparent that 
there was no légal or équitable ground on which to bottom such a 
motion, for, the pétitions having been fîled on the same day, the cred- 
itors lost no advantage, but, on the contrary, had the benefit of an 
adjudication without delay or expense and of their debtor's being 
unable to get another discharge within six years. And, of course, the 
voluntary petitioner is equally bound, for he neither moved nor had 
cause for moving to vacate and dismiss his own proceeding. 

The prior proceedings resulting in the discharge of Lachenmaier 
were therefore had and entered in law as well as in fact upon the 
voluntary pétition. 

The order is reversed, and the cause remanded for further proceed- 
ings in consonance herewith. 



CITY OF ST. JAMES V. STACY 35 

CITY OF ST. JAMES v. STACY. 

(Circuit Court of Appeals, Eighth Circuit January 10, 1913.) 

No. 3,734. 

1. Municipal Coepoeations (5 788*) — Sidewalks — Duty to Maxntain. 

A City owes to tlie travellng public tlie duty of exercising reasonable 
care to keep its sidewallis in a reasonably safe condition, but, in order 
to render it llable for injuries for failure to perform sucli duty, It must 
appear that the city Itnew, or had reasonable cause to know, of the de- 
fective condition of the walli for a sufflcient length of time before the 
accident to enable it to put it in repair. 

[Ed. Note.— For other cases, see Municipal Corporations, Cent. Dlg. §§ 
1641-1643, 1646, 1652 ; Dec. Dig. § 788.*] 

2. Municipal Coepoeations (§ 821*) — Defective Sidewalks — GBAnNa— In- 

JTJBY to PEDESTEIAN — CONTEIBOTOET NEGLIGENCE. 

A grating extending nearly across a sidewalls was defective in that 
the edge of one of the sections was elevated above the other where they 
joined. Plaintiff, a crlpple who walked wlth crutches, was familiar witli 
the grating and with its defective condition. On the occasion of his 
In jury the sidewalk and the adjacent road were Icy, and he undertook 
to cross the grating, in the way he had frequently doue before, by gettlng 
a solid foothold as he approached it and then stepping or swiuging over 
It on his crutches. In some manner he struck the end of one of his 
crutches against the elevated edge of one of the sections of the grating 
and fell and was injured. //eW, that he was not guilty of contributory 
négligence as a matter of law. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
1745-1757; Dec. Dig. § 821.*] 

In Error to the Circuit Court of the United States for the District 
of Minnesota; Charles A. Willard, Judge. 

Action by Lute A. Stacy against the City of St. James. Judgment 
for plaintiff, and défendant brings error. Afifirmed. 

PlalntifC below, while walking along on one of the public sidewalks in the 
clty of St. James, encouutered an iron grating extending transversely across 
substantially ail of the sidewalk. This grating coverlng a hatchway con- 
sisted of two parts or sections, each being hinged to opposite sides of the 
opening, and when shut their edges came together near the mlddle of the 
opening so as to form a joint extending practically across the entlre side- 
walk. In this way it was adajJted, if properly constructed, to permit an 
uninterrupted and safe crossing by pedestrians. The two sections of this 
covering, however, when closed, did not make a good joint ; but the edge of one 
of them stood an inch or more higher than that of the other, and this con- 
stituted such an obstruction in the highway as would naturally trip up a 
pedestrian who might, without extraordlnary attention, attempt to cross it. 

The plaintiff was a cripple aud walked with crutches. He was familiar 
with this grating and with the defective condition of the joint In fact, he 
had frequently passed over it and had notlced that the edge of one of the 
sections was more elevated than the other ; but on this occasion the sidewalk 
and the adjacent road were icy and sllppery, aud he undertook to cross the 
grating in the way he had frequently done before — gettlng a solid foothold 
as he approached it, and then stepping or swiuging over it on his crutches— 
but in some manner, not necessary to be detailed hère, he struck the end of 
one of his crutches against the elevated edge of one of the sections of the 
grating and fell and received an injury. He recovered a judgment below, and 
the city prosecutes this writ of error. 

•Por other cases eee same topic & § numbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Edward C. Farmer and Jens L. Lobben, both of St. James, ^îinn. 
(W. S. Hammond, of St. James, Minn., on the brief), for plaintiff in 
errer. 

J. W. Schmitt, of Mankato, Minn. (H. L. Scbmitt, of ]\Iank:ito, 
Minn., on the brief), for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Jndge (after stating the facts as above). [1] The 
city owes to the traveling public the duty of exercising reasonable 
care to keep its sidewalks in a reasonably safe condition. In order, 
however, to render it liable for injuries for failure to perform its du- 
ties in this regard, it must appear that the city knew, or had reason- 
ble cause to know, of the def ective condition of the grating a suffi- 
cient léngth of time before the accident occurred to enable it to put it 
in a state of repair. The learned trial court submitted this issue to 
the jury very clearly — certainly in such a way that the city can hâve 
no ground of complaint and makes no complaint on this account. The 
verdict of the jury being against the city necessarily concludes this 
issue in favor of the plaintifï below and establishes for the purposes 
of this case the requisite négligence to entitle plaintiff to recover, un- 
less for other reasons he cannot do so. 

The stress of the argument at bar and in the brief is that plaintiff 
was guilty of such contributory négligence as precludes recovery. It 
is said he was familiar with this raised joint, had often passed over 
it and necessarily knew its condition, and that the attempt to cross it 
on the occasion in question was an unwarrantable exposure and pre- 
vented recovery, and that the trial court erred in not instructing a 
verdict for the défendant according to the prayer of defendant's 
counsel. 

[2] We are unable to give our assent to this contention. We can- 
not now review the correctness of the finding of fact by the jury. 
Our sole duty is to ascertain whether there was any substantial évi- 
dence upon which that finding can be sustained. Of this we bave no 
doubt. A person who was entitled to use the sidewalk, and who might 
reasonably assume it was in a, fairly safe condition for use, came upon 
the obstruction; the adjacent ground was icy and slippery, and it 
might well be that the raised joint in the grating presented a less dan- 
gerous impediment to his crossing than the icy surroundings would 
hâve presented if he had attempted to go out into the street and avoid 
crossing the grating. 

The question is : Did he exercise ordinary care and prudence under 
ail the circumstances in attempting to cross over the grating? In 
other words, Did he fail to exercise the care and prudence which or- 
dinarily prudent persons would bave exercised under similar circum- 
stances? We are unable, in view of ail the facts and circumstances 
in the case, to say as a proposition of law that the plaintiff did not 
exercise that prudence which ordinary persons would hâve exercised 
under like circumstances. Whether he did or not was a question of 
fact for the jury under proper instructions. This case is quite «imilat 
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in its facts to that of Mosheuvel v. District of Columbia, 191 U. S. 
247, 24 Sup. Ct. 57, 48 L. Ed. 170. 

On familiar principles of gênerai law, reinforced by tlie authority 
of the case just cited, we hâve no hesitancy in affirming the judgm'ent, 
and it is so ordered. 



In re P'EDERAL BISCTIT CO. 

(Circ-uit Court of Appeals, Second Circuit. Feb. 10, 1913.) 

No. 149. 

1. Bakkruptcy (§ 105*) — ^E^:^I^■G Actions— Stay. 

Tlifi i)()wer to stay actions pendiiig in tlie state courts against a banli- 
rnpt is tîlven on].y for tlie benefit of the bankrupt's estate, and, if tbe 
estate bas no interest in the suit, it caunot properly be stayed. 

|Rd. Note. — For otlier cases, see Banl.[ruptcy, Cent. Dig. §§ 156-158,162; 
Dec. Dig. § 105.*] 

2. Bankbuptcy (§ 217*) — Actio.^s, in State Court— Attachment— Stay. 

An attachnient suit having been instituted in the state court against 
a banlirupt within four nionths prior to adjudication, the attachnient 
was discharged by a .surety bond. A director of the bankrupt compuiiy 
to procure the bond executed an indeninity agreement with the surety 
Company, and to secure hini against loss the bankrupt conveyed as a part 
of tlie sa me transaction certain real property to be held in trust for 
hini. Il (M that such conveyance, being lu good faith, was ueither fraud- 
ulent nor a préférence, and hence, as the prosecution of the attachaient 
suit would operate ludirectly as au appropriation of the bankrupt's es- 
tate, the trustée was entitled to a stay. 

IKd. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 323, 330, 
340; Dec. Dig. § 217.*] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Southern District of New York; Charles M. 
Hough, Judge. 

In the matter of bankruptcy proceedings of the Fédéral Biscuit 
Company. On pétition of Edward C. Vick to revise an order en- 
joining the prosecution of an action supported by attachnient in the 
state court. Affirmed in part. 

The petitioner connneiiced an action in the Suprême Court of the State of 
New York against the Fédéral Biscuit C()ii)])aii.v upon a ciaiiu provable in 
bankruptcy. A warrant of attachnient was issued in such action and an 
attachnient niade whleli was discharged by a bond or vindertaking glven by a 
bondiiig Company. One Anger, a director of the Fédéral Company, entered 
into an indeninity agreement with the bonding conipany and to secure him 
against loss tlie Fédéral Company conveyed certain real property to be held 
in trust for him. AVithin four nionths after the beginning of the attachnient 
action a pétition in bankruptcy was flled against the Fédéral Company and 
it was adjudged a bankrupt. 

An order was entered in the District Court which, among other things, en- 
joined the prosecution of the action in the state court. To revise such order 
the présent pétition was brought. 

•For other ca.?©» gee same topic 4 § numbeh in Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
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J. M. Gardner, of New York City, for petitioner. 
Rosenberg & Levis, of New York City (J. N. Rosenberg and W. J. 
Barr, both of New York City, of counsel)j for respondent. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. [1] The bankruptcy act authorizes the 
District Court as a court of bankruptcy to stay suits against the bank- 
rupt founded upon provable claims pending in state courts at the time 
of the bankruptcy. It also authorizes such stays in attachment ac- 
tions instituted within four months of the bankruptcy, the lien of the 
attachment being invaHdated thereby. But the power is given in both 
cases only for the benefit of the bankrupt estate. If the estate hâve 
no interest in the suit or action it cannot properly be stayed. As this 
Court said in In re Mercedes Import Co., 166 Fed. 427, 92 C. C. A. 
179: 

"As the trustée In bankruptcy lias no Interest whatever In the elalm against 
the surety, we thlnk the créditer 's rights and equities are questions to be 
dlsposed of by the state court." 

[Z] In the Mercedes case the facts were somewhat similar to those 
appearing hère. An attachment suit had been brought in a state court 
against a corporation which subsequently became bankrupt. A bond 
was substituted for the attachment. The District Court stayed the 
action but this Court reversed the order upon the ground indicated in 
the extract quoted, viz : that the bankrupt estate had no interest in 
preventing proceedings in the state court which looked only to en- 
forcing the obligation of the surety company upon the attachment 
bond. But in the Mercedes case the attachment was made more than 
four months before the bankruptcy and, what is particularly impor- 
tant, no property of the bankrupt estate was held directly or indirectly 
to indemnify the surety. In the présent case, on the other hand, the 
attachment was made within four months of bankruptcy and if Anger 
has a right to the property transferred for his benefit the trustée has 
a substantial interest in the attachment action. If the surety com- 
pany is held it can look to Anger for indemnity and lie may avail him- 
self of the property of the estate. Thus if a stay be net granted a 
suit against a bankrupt on a provable daim brought within four 
months of bankruptcy may resuit in a dcpletion of the assets of the 
estate — a resuit clearly in contravention of the purpose of the bank- 
ruptcy act. 

The appellant seeks to avoid the conclusion stated by urgitig that 
Anger has no right to the property held in trust for him ; tliat the 
arrangement for his benefit is illégal. We think, however. that this 
contention is not well founded. No positive fraud is siîown. There 
is nothing in the record to show that Anger acted in bad faith in in- 
demnifying the surety company or participated in any scheme to give 
the plaintifF in the attachment suit a préférence, lie acted upon a 
présent considération. The conveyance to him was contemporaneous 
with his indemnity to the surety company and so far as the record 
shows it was neither fraudulent nor a préférence. McDonald v. 
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Clearwater R. Co. (C. C.) 164 Fed. 1007; Young v. Upson (C. C.) 
115 Fed. 192; In re Wolf (D. C.) 98 Fed. 85. 

It follows, then, that as the resuit of the prosecution of the attach- 
ment suit will be the appropriation indirectly of property of the bank- 
rupt estate the trustée is interested in it, and the case is distinguishable 
from the Mercedes case and isone in which the protection of the 
estate requires a stay. So much of the order, therefore, as grants a 
stay will be affirmed. We think this measure of relief ail that is called 
for at the présent time and sufficient to détermine the rights of the 
parties. The other portions of the order are, however, set aside with- 
out préjudice to further proceedings if necessary. No costs are 
awarded in this court. 



GREATBR NEW YORK FILM RENTAL CO. v. BIOGRAPH CO. et al. 

(Circuit Court of Appeals, Second Circuit February 10, 1913.) 

No. 157, Oct. Terni, 1912. 

TnJTJNCTION (§ 3*) — RiGHT TO WrIT CONTRACT. 

Where, in a suit for conspiracy between défendants to injure complain- 
ant's business, it did not appear ttiat défendant B, Company had any eon- 
tract hy which it was bound to furnish coinplainant with moving picture 
films for any period of time, complainant was not entitled to a preliniinary 
mandatory injunctlon restraining the B. Company from refusing to deliver 
films of its own manufacture as complainant might from time to time 
order. [Ed. Note. — For other cases, see Injunctlon, Cent. Dig. § 3 ; Dec. 
Dig. § 3.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York; Dearned Hand, Judge. 

Suit by the Greater New York Film Rental Company against the 
Biograph Company, impleaded with the General Film Company. 
From an order granting complainant a preliminary injunctlon against 
défendant Biograph Company, it appeals. Reversed. 

Leventritt, Cook & Nathan, of New York City (David Leventritt, 
Harold Nathan, and Franklin H. Mills, ail of New York City, of 
counsel), ior appellant. 

Rogers & Rogers, of New York City (G. A. Rogers and S. E. Rog- 
ers, both of New York City, of counsel), for complainant. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The complainant is a so-called film 
rental exchange engaged in the business of leasing motion picture films 
from the manufacturers thereof and subleasing them to exhibitors. 
The Biograph Company is engaged in the business of manufacturing 
motion picture films. The General Film Company is another film 
rental exchange engaged in the same business as the complainant. The 
relief demanded in the complaint is that both défendants be enjoined 
from conspiring and confederating with each other and with other 
named persons (individual and corporate) to injure or interfère with 
the business of complainant by causing the supply of films from the 

*For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Biograph Company to the complainant to be in any way curtailed or 
diminished, or in any other manner to interfère with the business of 
the complainant. An injunction is prayed for against the Biograph 
Company forbidding it to deHver any film to the General Film Com- 
pany, unless the Biograph Company shall continue to furnish such film 
in equal quantities and upon the same ternis to the complainant. An 
injunction is prayed for against the General Film Company forbidding 
it from leasing films from the Biograph Company unless the latter 
Company shall contitnte to furnish films to complainant. Certain other 
injunctive relief is prayed for against the General Film Company, 
which need not be referred to. 

The motion for preliminary injunction came on to be heard on the 
bill of complainf and supporting affidavits, and also affidavits sub- 
mitted by défendants. No preliminary injunction was issued against 
the General Film Company. The injunction issued against the Bio- 
graph Company ordered it to deliver films of its own manufacture 
ro complainant as the latter might from time to time order. Détails 
as to priées and payment need not be hère stated. The injunction wa^ 
mandatory only and the one thing it commanded was that the Bio- 
graph Company should sell films to complainant. 

The averments as to the détails of the conspiracy alleged in the 
complaint are voluminous, and the argument as to whether or not 
complainant has made ont a cause of action involved much discussion, 
and suggested varions théories. Upon this appeal, however, we are 
concerned solely with the question whether the spécifie relief, granted 
temporarily by the order appealed from, should bave been granted. 

It is asserted by défendant appellant that at no time prior to the 
institution of this suit was there any contract between it and complain- 
ant, whereby it had agreed to continue to supply complainant with 
films of its manufacture for any period of time. We find nothing 
in the record to indicate that there was any such contract, and we 
do not understand that complainant contends that there was. 

This being so, we are satisfied that if ail the facts averred in the 
bill were proved at final hearing and ail the inferences of fact which 
complainant contends for were drawn from the facts thus proved, aud 
that if upon some theory or other of those suggested it were held by 
the trial court that complainant had suiïered wrong at the hands of 
those whom it allèges conspired to injure its business, and that for 
such wrong it was entitled to some relief against the conspirators 
or some of them, it could not obtain spécifie relief of the sort accorded 
by this preliminary injunction, viz., a decree compelling the Biograph 
Company to sell films to complainant against that company's wish. 
That being so, we are satisfied that this preliminary injunction should 
be reversed. It cannot be sustained merely on the ground that its con- 
tinuance until final hearing will injure défendant less than its dis- 
solution will injure complainant. 

This may be a hardship to complainant, but it may be noted that 
seven months hâve elapsed since the décision in the District Court, 
and, had complainant been reasonably expeditious, the cause might 
now be ready for final hearing. 

The order is reversed. 
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J. D. KANDALL CO. v. FOGLESONG MACH. CO. 

(Circuit Court of Appeals, Sixth Circuit. February 14, 1913.) 

No. 2,410. 

1. Patents (§ 328*) — Validitt and Infbingement— Machine fok Stuffing 

horse collaes. 

Tlie Collett and Rennle patent, No. 949,2iJ.'î, for a machine for stuffing 
horse collars vvith tangled straw, was not antlclpated, discloses patenta- 
ble Invention, and possesses great utlllty ; also, held Infrlnged. 

2. Patents (§ 238*) — Infbingement — Utilization of Material for âccom- 

PLISIIMENT or KESULT. 

In an action for Infrlngement of a patented machine for stuffing horse 
collars with tangled straw, a contention by défendant that In Its machine 
it had no nieans for rotatlng Its hopper, and that to accoiupllsh that re- 
suit It utlllzed the straw — the material ou whlch the machine operated — 
aud that the material cannot be considered a part of the mechanlcal 
means of the comblnatlon whlch coustltuted the machine, held unsound. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 376 ; Dec. Dig. § 
238.*] 

Appeal from the District Court of the United States for the West- 
ern Division of the Southern District of Ohio; Howard C. HoUister, 
Judge. 

Suit in equity by the Foglesong Machine Company against the J. D. 
Randall Company. Decree for complainant, and défendant appeals. 
Affirmed. 

See, also, 200 Fed. 741. 

Murray & McCallister, of Cincinnati, Ohio (W. F. Murray, of Cin- 
cinnati, Ohio, of counsel), for appellant. 

Border Bowman, of Springfield, Ohio (Paul A. Staley, of Spring- 
field, Ohio, of counsel), for appellee. 

Before WARRINGTON and DENISON, Circuit Judges, and SA- 
TER, District Judge. 

SATER, District Judge. [1] The appellee (hereinafter called the 
plaintiff) is the owner of patent No. 949,293, issued to Collett and Ren- 
nie February 15, 1910, for a machine for stuffing horse collars with 
tangled straw. The trial court having decreed that the machine made 
by the appellant (hereinafter called the défendant) infringed the first, 
second, third, and fifth claims of such patent, the case is brought hère 
to secure a reversai. It will be sufficient to quote the first claim: 

"In a stuffing machine, the comblnatlon of a rotatable hopper, a feed pipe, 
a reelprocatlng feed rod extending below said hopi)er and Into sald feed pipe, 
means for rotatlng sald hopper, and means for reelprocatlng the feed rod 
durlng the rotation of the hopper." 

In the stuffing of horse collars by means of devices antedating that 
of Collett and Rennie, straw of short lengths only, costing from $18 
to $24 per ton, can be used. The préparation of the straw by cutting 
it into lengths involves loss of time and much expense. The hoppers 
in which the straw is placed are in some such devices circular, as 
shown in the Estes patent, No. 916,543, issued March 30, 1909, the 
Allen patent. No. 767,196, issued August 9, 1904, and the original 
Randall machine. In others they are rectangular, as shown in the 

•For other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rép'r Indexes. 
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Foglesong patent, No. 275,624, issued April 10, 1883. In ail of the 
foregoing prior mechanisms the hopper is stationary, and not rotata- 
ble, and is obstructed by means located within it to bring the straw 
in contact with the toothed reciprocating stuffiing rod at its bottom, 
which delivers the straw in a doubled condition through a tube to and 
packs it in the collar. Estes, in his invention, for instance, to f eed the 
straw downwardly against the rod, employs a séries of bars or fingers 
so arranged in planes one above another at an appropriate angle as to 
constitute a spiral formation whereby the straw at the upper portion 
of the hopper moves downwardly from within the plane of one finger 
into that of the next, until it reaches the rod. Allen avails himself 
of horizontally disposed arms on whose lower sides are a séries of 
teeth. Thèse arms move the straw to the passage leading to the 
feeding chamber, to which chamber it is then carried by feed 
saws, wliere it is caught by the stufhng rod. Foglesong's patent 
calls for a pair of reciprocating toothed bars, which, pushing back by 
their forward movenient a swinging flap on the front side of the ho]3- 
per, permits the straw, which has been brought into contact with them, 
to fall to the bottoin of the hopper, where it is caught by the hooks 
on the feed rod, and is then drawn into the stuffing tube for delivery 
to and packing in the collar. 

The principal object sought by Collett and Rennie in stuffing horse 
collars was to substitute for prepared straw tangled or machine- 
threshed straw, costing only about one-third as much, and involving 
no expense in cutting it into required lengths. They employed, as did 
their predecessors in the art, a feed tube, reciprocating feed rod and 
hopper, but, to accomplish their purpose, they made marked changes 
in the hopper and its manner of opération. On the outer end of a 
heavy frame they affix a circular stationary base, so located with réf- 
érence to the right side of the frame as to permit a power-driven 
toothed reciprocating rod, which is also on the right side of the frame, 
to cross such base at the center of its bottom in a recess or groove. 
On the front of the base is attached the tube through which the straw 
is fed into the collar. The hopper, preferably circular in form, 
is mounted on the base, and, instead of being stationary, is ro- 
tated by means of gear teeth or cogs on a ring which extends around 
the lower periphery of the hopper and rides upon the base member, 
the teeth meshing with those of a power-driven pinion at the rear of 
the hopper and to the left of and above the reciprocating rod. The 
interior of the hopper is f reed from ail central obstructions in the form 
of devices for working the straw down to the reciprocating rod — a 
condition essential to the use of tangled straw as it cornes from the 
baie. After the tangled straw is put in the hopper, it is so compactly 
pressed down by a heavy metallic dise or iron plate, counterbalanced 
by a weight regulated by puUeys, that the friction between the straw 
and the hopper causes them to rotate together. The importance of 
the dise to the successful opération of their device is such that the 
friction of the straw against the hopper, in the absence of such dise 
or induced by one that is too light, would be so slight that the straw 
would remain stationary as the hopper revolves. Three small pins 
projectirig from the inner surface of the hopper near its bottom pre- 
vent the dise from coming in contact with the reciprocating rod and 
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assist in rotating the straw with and at the same rate of speed as the 
hopper. The straw, being carried around by the rotating hopper, is 
presented to the reciprocating rod in an ever changing position, and 
in conséquence is picked in its original lengths by the toothed rod 
from the bottom of the mass at the bottom of the hopper, and is driven 
through the feed tube into the collar. The reciprocating rod, when in 
its most rearward position, is slightly past the center of the hopper. 
Consequently the entire lower surface of the straw cornes in contact 
with the rod during the révolution of the hopper. The actual opéra- 
tion of the machine gradually forces the straw to the outer circum- 
ference of the hopper, and, as it accumulâtes at the bottom, it assumes 
a form much like that of a bird's nest, and, notwithstanding its being 
placed in the hopper in a more or less tangled condition, is caught by 
the feed rod at approximately right angles, and, being folded by it, 
is thus packed in the collar. Collett and Rennie's device is a patenta- 
ble invention, and is distinguishable from and is an advance over any- 
thing known to the prior art, in that (1) it has a hopper which is rota- 
table, free from central obstructions and with mechanical connections 
at its circumference for its rotation, which are driven from the same 
shaft as that which drives the rotating rod, the hopper rotating con- 
tinuously and simultaneously with the reciprocation of such rod ; and 
(2) it permits, as the resuit of its manner of construction, the use of 
tangled or machine-threshed straw. Its advantages and the demand 
for it were such that, following its introduction, it was sold to manu- 
facturers of horse collars at priées as much as six times that received 
for other machines made for the same purpose. 

The machine which the défendant placed on the market in com- 
pétition with plaintiff's difïers from the latter in the following re- 
spects : The défendant, instead of employing a toothed ring affixed to 
or made a part of the lower end of the hopper, severs the hopper 
above the ring, and thus makes the ring a separate part. It rests the 
ring on a shoulder in the base close to and beneath, but net in contact 
with, what it terms the hopper, and, unlike the plaintiff's, incloses its 
ring by an upward turn of the base and hides it from view, except 
at the point at which its cogs mesh at its circumference with those 
of the pinion. It projects inwardly from the inner surface of the 
ring three pins about three times as long as those in plaintiff's hop- 
per, their distance from the reciprocating rod being apparently the 
same as that of plaintiff's pins from its feed rod. The défendant, in 
its effort to distinguish its device from that of plaintiff, characterizes 
its (the defendant's) toothed ring as a pinion independent of the hop- 
per, which, when its machine is engaged in stuffing collars, through 
the instrumentality of the pins projecting from its interior surface 
causes the straw to rotate and with it the hopper. 

What the défendant has done and ail that it has done, as regards 
the operative parts of its mechanism, is to divide the hopper into 
sections and lengthen the inwardly protruding pins near its bottom. 
Its toothed ring is as much a part of the hopper as is the toothed 
ring which surrounds the lower periphery of the plaintiff's hopper. 
The diameter of the two circumferences is the same and their inner 
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surfaces are in alignment. Neither the plaintiff by its patent nor the 
défendant by any requirement is limited to a hopper o? any partic- 
ular height. The lower or ring section of the defendant's machine is 
and is intended to be a straw-containing réceptacle. Were this not 
so, the pins would hâve been affixed to the upper section. If the lat- 
ter section be removed or its use wholly abandoned, the defendant's 
machine, excepting as to the height of the hopper, is then the same as 
plaintiff's, and performs the same work in the same way and with 
the same resuit. It will be less efficient, because the hopper will hâve 
to be more frequently replenished with stravv, but this disadvantage 
may be measurably, if not entirely, overcome by increasing the height 
of the ring or the weiglit of the dise, that a greater quantity of straw 
may be held in position. 

The defendant's intention is, as stated by its expert, and it is es- 
sential to the successful opération of the defendant's machine as a 
merchantable device, that the entire hopper shall rotate. For this 
reason the toothed revolving ring is made its base section to receive 
power, as the plaintiff's does, to produce such rotation. The plaintiff 
is not restricted to the précise means stated in the patent for the 
rotation of its hopper or applying power to produce that resuit. But 
this fact is not of controlling conséquence, for in both machines the 
power is applied to the circumference of the hopper by the same 
means, through their respective toothed rings, to rotate the entire hop- 
per continuously and simultaneously with the reciprocation of the 
feed rod. The plaintiff's ring being adhèrent to and made a part of 
the hopper, its entire hopper rotâtes with a speed which bears a defi- 
nite relation to the speed of the reciprocating rod. The defendant's 
ring being separate frora the upper section of the hopper, the power 
applied directly to it and therefore to its pins as a part of it opérâtes 
indirectly through the compact disc-laden straw to rotate the whole 
of the hopper, but the upper section revolves less rapidly than the 
lower and with diminished speed as the supply of straw becomes ex- 
hausted. As regards the rotation of the upper portion of the hopper, 
the défendant, by the use of the same means as the plaintiff employs, 
accomplishes imperfectly by indirection what the plaintiff accomplishes 
perfectly by direction. The defendant's entire hopper will not rotate 
in the absence of the dise for want of sufficieiit friction between the 
straw and the hopper's inner surface, nor will the straw rotate, as 
shown by Lause's experiment, unless the hopper rotâtes at the same 
time. It- is true, as urged, that the upper section of the hopper will 
not rotate if there be no straw in the hopper, but this proves the im- 
portant part played by the dise in its rotation. Moreover, the hopper 
was made for use iu stuiïing collars, and not to operate idly. The 
défendant having retained and utilized the mechanical power-driven 
pinion which meshes with the toothed ring or base of the hopper, and 
the pins which project into and tend to rotate the compact mass of 
straw and serve to stay the dovi'nward course of the superimposed 
weight and to présent the straw at substantially a right angle to the 
feed rod, and also the heavy dise whose purpose is to produce friction 
between the straw and hopper so great as to cause them to rotate to- 
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gether, has so pirated the plaintiff's device as to constitute manifest 
infringement, as found by the learned trial court. 

[2] The défendant also asserts that it has no means for rotating its 
hopper ; that it utilizes the straw — the material on which the machine 
opérâtes — for that purpose ; that the material cannot be considered a 
part of the mechanical means of the combination which constitutes 
the machine; and that, therefore, the rule announced by this court in 
Union Paper Bag Mach. Co. v. Advance Bag Ce, 194 Fed. 126, 114 
C. C. A. 204, applies and relieves it from infringement. This conten- 
tion is unsound. It appears from that case that Dulin made as an 
élément of each of his combination claims a lower central gripper, one 
of whose purposes is to draw the blank downward until the diamond- 
fold is gripped between certain rolls. The patentée of the defendant's 
machine dispensed with the gripper, and did not substitute in its stead 
any mechanical équivalent. Instead of employing such a gripper to 
effect the downward movement of his blanks, he did not sever them 
as did Dulin, but by preserving them in a séries by central tab con- 
nections or tangs at their ends, until later in the process of manufac- 
ture, caused the blanks to move downward, and so had no use for a 
central lower gripper. In the instant case the défendant does not omit 
from its machine any élément of any of the plaintifï's combination 
claims in question whose function is performed by the material upon 
which the machine opérâtes. The défendant has not only retained and 
used ail of the éléments found in such claims of the plaintifï's patent, 
but has added none other. 

The interférence proceeding discussed in the briefs does not afïect 
the plaintiff's patent, and need not therefore be considered. 

Infringement clearly appears, and the lower court therefore is af- 
firmed, with costs. 



In re BECKWITH. 

(Circuit Court of Appeals, Seventh Circuit January 8, 1913.) 

No. 1,966. 

1. CouETs (§ 265*) — Appellate Court — Enfokcement of Deceee — Mandamtjs. 

The Circuit Court of Appeals, having affirmed a judgment for com- 
plainant in a suit for patent infringement and remanded the case to the 
District Court for an accounting, had jurisdiction of a pétition for man- 
damus to compel the trial court to overrule an objection to a master's 
summons requiring the défendant to render a sworn statement of accouut 
in accordance with Equlty Rule 79 (New Eule 63, 198 B'ed. xxxvii, 115 
C. C. A. xxxvii) ; it appearlng that the effect of withholding the writ 
would be to deprive complainant of relief. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 802-805; Dec. 
Dig. i 265.*] 

2. Patents (§ 318*) — Infeingement — Nattjee or Liabilitt of Infhingeb. 

An infringer of a patent is a trustée ex maleficio for the owner of the 
exclusive right protected by the patent, and as such is bound to account 
for profits. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 566-576; Dec. 
Dig. § 31&*] 

•For other ca^es see saoïe toplc & ! humbsb In Dec. & Am. Dlgs. 1907 ta date, &. Rep'r ludezes 
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3. Patents (§ 318*) — Infeingembnt — Accountinq — Defendant's Liabilitt — 

EQUITY RuLE — FXJBNISHING SWORN ACCOUNT. 

Under Rev. St. § 4921 (U. S. Comp. St. 1901. p. 3395), providing that in 
case of an Infringement of a patent the complainant shall be entltled to 
recover the profits to be accounted for by the défendant, defendant's duty 
to account in détail Is within Equlty Rule 79 (New Kule 63, 198 Fed. 
xxxvii, 115 C. C. A. xxxvii), providing that ail parties accounting before 
a master shall bring in their respective accounts in the forni of debtor 
and créditer, and any of the other parties who shall not be satlsfled with 
the account so brought in shall be at liberty to examine the accounting 
party as the master shall direct, though the burden of proof of establish- 
ing profits is on the complainant and the maklng of the account will im- 
pose expense on défendant. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 566-576; Dec. 
Dig. § 318.*] 

Pétition by Arthur K. Beckwith for writ of mandamus to the Judge 
of the District Court. Granted. 

See, aiso, Beckwith v. Malléable Iron Range Co., 195 Fed. 291 ; 201 
Fèd. 518. 

ïhis is an application for a writ of mandamus to the judge of the District 
Court to enforce proceedlngs for an accounting, imrsuant to the mandate of 
this court, in the cause entitled Malléable Iron Range Co. v. Beckwith, 189 
Fed. 74, 110 C. C. A. 6.38; and the hearing arises upon the pétition filed by 
the complainant therein, as relater — under leave granted by this court in 
conformity with an opinion filed November 5, 1912^ — and the answer thereto 
of the défendant below, "as the party in interest for and on behalf and with 
the consent of the" District Judge referred to. The material facts involved 
are stated In the opinion. 

Harry C. Howard and Fred L. Chappell, both of Kalamazoo, Mich., 
for petitioner. 

Arthur L. Morsell, of Milwaukee, Wis., and Thomas A. Banning, of 
Chicago, 111., for respondent. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). [1] 
The respondent's answer renews the objection raised against leave to 
file the pétition, that the writ of mandamus is unauthorized for the 
relief sought by the petitioner. Although this challenge of jurisdiction 
was then considered and overruled in the opinion filed thereupon, we 
hâve re-examined the question, in the light of the présent argument 
and authorities cited, and are impressed with no doubt of jurisdiction 
in the premises. The ruling complained of amounts to a déniai of 
the accounting on the part of the respondent (défendant below), which 
is required by our mandate on appeal from the adjudication of in- 
fringement, if Equity Rule 79 is applicable to such accounting. It is 
averred in the pétition and admitted by the answer, in substance : 
That, on référence to the master for an accounting under the decree, 
the master issued a summons to the défendant to "render a svvorn 
statement of account, in writing, of the ranges which contained or em- 
bodied in any manner the device" of the patent claim whereof inf ringe- 
ment was adjudged, specifying in purported conformity with the above- 
mentioned equity rule matters to be included in such statement; that 

•For other cases see same toplo & § numbee in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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proceedings thereunder were arrested and the master's summons was 
quashed by the District Judge (then presiding), on certification by 
the master of "the question of requiring the défendant to comply with 
the summons," under a ruling, as stated in the answer, "that Equity 
Rule 79 had no application to accountings in patent cases," but the 
burden (both "légal" and "financial") must be placed upon the peti- 
tioner "to make the investigation and establish the facts which he 
claims will show or establish such profits" in use of the patent. So, 
while it appears from the opinion filed by the District Judge that the 
master was to proceed with "the accounting" (so called), his summons 
to the défendant for statements thereof was not only quashed as en- 
tirely unauthorized, but he was enjoined from procédure in any man- 
ner under the rule referred to, as requiring the défendant "to assume 
the burden of proving complainant's case for him," and from imposing 
"any undue burden of expense" upon the défendant in the matter. 
This ruling, therefore, obviously withholds the remedy of accounting 
as established in equity jurisprudence — which embraces as well vari- 
ous branches of relief in business relations and money transactions 
between the parties, and accountability for conversion or misuse of the 
property of another, real or personal, in ail cases cognizable in equity 
— so that enforcement of the mandate in question is withheld, if the 
required accounting for profits and damages cornes within the above- 
mentioned doctrine and rule for its administration. In such event, we 
are of opinion that the jurisdiction of this court extends to enforce- 
ment thereof by mandamus as the only available remedy. McClellan 
V. Carland, 217 U. S. 268, 279, 30 Sup. Ct. 501, 54 L. Ed. 762; Ex 
parte Chicago Title & Trust Co., 146 Fed. 742, 17 C. C. A. 408; Bar- 
ber Asphalt Pav. Co. v. Morris, 132 Fed. 945, 952, 66 C. C. A. 55, 
67 L. R. A. 761. The opinion in Barber Asphalt Pav. Co. v. Morris, 
supra — cited approvingly in McClellan v. Carland, supra — furnishes 
ample review of the authorities in support thereof, and the objection 
for want of jurisdiction is overruled. 

Coming to the issue upon the merits of the pétition, we believe the 
détermination must hinge upon the inquiry whether the accounting 
required of this défendant, under the mandate, is within the above- 
stated gênerai provision of equity for the remedy of accounting. That 
lîquity Rule 79 — made rule 63 in the new rules (198 Fed. xxxvii, 115 
C. C. A. xxxvii) recently promulgated — is both applicable to such gên- 
erai provision and mandatory in its requirements, cannot be open to 
question. 

[2, 3] The status of an infringer of a patent is well recognized as 
that of "a trustée ex maleficio for the owner of the exclusive right 
protected by the patent." Wales v. Waterbury Mfg. Co., 101 Fed. 
126, 128, 41 C. C. A. 250. See, also, Root v. Railway Co., 105 U. S. 
189, 190, 26 L. Ed. 975 ; Westinghouse Co. v. Wagner Mfg. Co., 225 
U. S. 604, 613, 618, 32 Sup. Ct. 691, 56 L. Ed. 1222. Moreover, sec- 
tion 4921, R. S. (3 U. S. Comp. Stat. p. 3395), provides, in efifect, "that 
in case of inf ringement the complainant shall be entitled to recover the 
'profits to be accounted for by the défendant.' " Westinghouse Co. 
V. Wagner Co., supra. Therefore, when the cause is équitable and 
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infringement is decreed, we believe the nature of the liability and stat- 
utory purpose (referred to) concur in fixing the accounting for profits 
thereupon to be within the above-mentioned provision of equity, and 
we do not understand the gênerai rule of patent law, in respect of the 
burden resting on the complainant to prove profits "attributable to 
the patented feature" (Garretson v. Clark, 111 U. S. 120, 4 Sup. Ct. 
291, 28 L. Ed. 371), to be inconsistent with the foregoing interpréta- 
tion of the accounting. Confusion appears to hâve arisen, as we be- 
lieve, in the application of the rule of Garretson v. Clark to the meth- 
od of accounting in equity, as prescribed both by Er|uity Rule 79 and 
by the statute above cited. In the récent case of Westinghouse Co. 
V. Wagner Mfg. Co., supra, the meaning of the rule as to the burden 
of proof, when the invention is used by the infringer in a structure 
combining other improvements and means and "créâtes only a part of 
the profits," is well explained and limited in its application ; and the 
opinion quotes with approval like limitation stated in the ruling of the 
Circuit Court of Appeals for the Sixth Circuit, in Erennan & Co. v. 
Dowagiac Mfg. Co., 162 Fed. 472, 476, 89 C. C. A. 392. Thus under- 
.stood, while the burden re.sts on the complainant to establish both 
fact and amount of profit attributable to the infringement — wherein 
be is entitled, as of course, to an examination of the défendant and 
bis books of account and other means of information for proof there- 
of — we are of opinion as well that equity confers the right to the 
statement of account on the part of the défendant, required of the 
accounting party under rule 79, irrespective of the doctrine referred 
to as to the burden of proving profits. No substantial ground appears 
or is suggested which should exempt the accounting in patent causes 
from such equity rule, and we understand it to be well recognized by 
the authorities as applicable thereto. Wales v. Waterbury Mfg. Co., 
101 Fed. 126, 41 C. C. A. 250; Brennan & Co. v. Dowagiac Mfg. 
Co., 162 Fed. 472. 89 C. C. A. 392; Goss Printing Press Co. v. Scott 
(C. C.) 148 Fed. 393; Walker on Patents, § 740; Hopkins on Pat- 
ents, § 412. 

The purpose "of requiring the accounting party to bring in his ac- 
count in the form of debtor and creditor is to compel discovery from 
him as to the détails of the transaction under investigation." 2 Bâtes 
on Fed. Eq. Prac. § 759. See, also, 1 Pomeroy, Eq. Jur. §§ 223-239. 
So, ascertainment of the profits attributable to the infringement re- 
quires such discovery, not alone of the gross sales, but of ail items 
of cost entering into the production and sale, which are presumptively 
within the knowledge or means of information possessed by the in- 
fringing manufacturer. In référence to thèse items, it is rightly aver- 
red in the defendant's answer that they involve "many factors and 
considérations which do not enter into ordinary accountings" ; that to 
ascertain the profits "many déductions are allowed to the défendant" 
for varions expenses, including "proportional overhead expenses" en- 
tering into the production and sale. Nevertheless, they are plainly ca- 
pable of spécification in the form of débits and crédits for the purposes 
of the accounting, and the complications mentioned, together with the 
fact that the items are within the exclusive knowledge and possession 
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of the défendant furnish ample ground for such spécification in con- 
formity with the equity rule. - It cannot reasonably be assumed that 
thèse items entering into the cost appear in détail in the ordinary 
books of account; but, in vvhatever form the information is preserved 
or may be obtained by the manufacturer, we beHeve it to be both the 
purpose of the rule and in accord with equity to require the défend- 
ant, at the outset of the accounting, to make the needful investigation 
and State the items in détail — having effect, as well, of his admissions 
of fact and of statements under oath — and thus perform his just part 
in narrowing the issue u]3on the accounting to items and matters 
which are in actual controversy between the parties. 

The answer does not deny possession of the information referred 
to, and, if not équivalent to an admission thereof, it may reasonably 
be inferred that the défendant, engaged extensively in the manufac- 
ture and sale of the products in question, in accord with the vvell-known 
need and practice of manufacturers generally, has information of the 
varions items of cost entering therein as required for fîxing the value 
and price of products. Complaint is made, however, that large expense 
and labor would be involved in preparing the statements, imposing a 
burden upon the défendant which should be borne by the complain- 
ant under the gênerai rule referred to. But this contention is without 
force, in the light both of the equities thus far settled and of the rule 
of equity thereupon. 

We are neither required nor authorized to détermine the questions 
suggested in the argument, either whether the master's summons in- 
cludes requirements not within rule 79, or which thereof seem to be 
questionable. As indicated above, requirements appear therein which 
are within the rule, and the summons was quashed for the reason 
alone that the District Judge denied application of that rule to the ac- 
counting. It is for the chancellor presiding therein to détermine the 
matters of account to be stated by the défendant under the rule, in 
the form of debtor and crédit items, when found to be applicable to 
such accounting. 

We are of opinion, therefore, that the petitioner is entitled to the 
Avrit to require obédience to the mandate for an accounting by the de- 
fendant, pursuant to Equity Rule 79 and the foregoing ruling upon its 
applicability, and the alternative writ issued herein is accordingly made 
peremptory. 



KNIGHT V. RIEGER et al. 

(District Court, D. MarylanU. February 21, 1913.) 

Patents (§ 328*) — Invention — Mausoleum. 

The Kniglit patent, No. 979,965, for a mausoleum liaving improved 
means of ventilation and drainage, is void for laek of invention, in view 
of the prior art. 

In Equity. Suit by Maurice L. Knight against Henry P. Rieger, 
John Drobisch, Henry P. Rieger & Co., Incorporated, Eaura Praeger, 

*Jfor other cases see same topic & i mdmbeb In Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexes 
203 F.— 4 
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and Christian B. Ohrenschall. On final hearing. Decree for de- 
fendants. 

E. Hayvvard Fairbanks, of Philadelphia, Pa., and William R. 
Barnes, of Baltimore, Md., for complainant. 

James W. Chapman, Jr., and William B. Smith, both of Baltimore, 
Md., for défendants. 

ROSE, District Judge. On December 27, 1910, letters patent No. 
979,965 were issued to the complainant. He still owns them. By his 
bill filed February 1, 1911, he alleged that the défendants had in- 
fringed the claims thereof. He asked for a preliminary injunc- 
tion. The patent had not been adjudicated. It had but recently been 
issued. There had been no long gênerai acquiescence in its validity. 
Nevertheless, the affidavits seemed to show the existence of some 
spécial circumstances which made a preliminary injunction proper as 
against some of the défendants. It was issued. The patent has re- 
lation to the construction of vaults or mausoleums for the dead. The 
patentée says that his invention consisted of improved means for ven- 
tilating, draining, closing, and sealing the crypts of such mausoleums 
and in other novel features of construction. No spécifications of such 
novel features are made. They are supposed to be writ large on the 
face of the patent and of the claims, and to be recognizable by that 
idéal person, a man skilled in the art. It has not been suggested that 
there are in fact any novel features about the method of closing and 
sealing crypts. At the hearing of the motion for a preliminary in- 
junction it was vigorously contended that the v/ay of ventilation and 
drainage shown in the patent is both new and useful. It will be nec- 
cssary to describe what that method is. It is adapted to mauso- 
leums of the usual construction. In thèse the crypts are oblong stone 
or slate boxes, each of a size sufficient to contain a single burial cas- 
ket. The crypts are arranged one above the other. One of the 
sides of each crypt is towards the interior of the mausoleum. It is 
through this side when open that a casket is placed in the crypt. The 
opposite side is parallel to the inner side of the external wall of the 
mausoleum. The problem is to afford means of ventilating and drain- 
ing the crypts into the open air, while preventing ail escape of air or 
liquids from them into the interior of the mausoleum. For the ac- 
complishment of the former of such purposes, the patent directs that 
there shall be a space of some inches in breadth between the back 
walls of the crypts and the inner face of the exterior walls of the 
mausoleum. In the back wall of éach crypt there are vents, one or 
more on the plane of the upper surface of the bottom slab or floor of 
the crypt, and one or more near the plane of the under surface of its 
top or cover. Thèse vents open into the air space between the crypts 
and the mausoleum wall. The wall is pierced with one or more open- 
ings at or near the surface of the ground and with one or more at the 
top of the wall. It may also be désirable to hâve the ceiling fit closely 
upon the top of the crypts, and to leave between it and the roof proper 
an air space Connecting with the air chambers between the crypts and 
the inner wall or walls of the mausoleum. In order that none of the 
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air from the crypts shall escape into the interior of the mausoleum, it 
is necessary to close by a suitable slab or wall ail possibility of com- 
munication between thèse air chambers and such interior. 

At the final hearing it was practically admitted that there was noth- 
ing novel in this method of ventilating and draining the crypts. It 
was old at the time of the plaintiff's alleged invention. 

At the argument at the bar the contention of the plaintiff practically 
resolved itself into the claim that it was new to combine with this 
method of ventilation the arrangement by which each shelf of each 
crypt was secured in the wall of the mausoleum. 

The plaintiff is able to préserve the old ventilating system with its 
air chamber, and to secure the crypt shelves in the mausoleum walls 
by the simple expédient of cutting out of the rear edge of each shelf 
for the greater portion oï its length a rectangular strip of the approx- 
imate width of the desired air chamber. This rectangular eut does not 
extend to either end of the shelf. There is, therefore, left at each 
end a projecting tongue which bridges the air chamber and is secured 
in the mausoleum wall. It is not shown that any burial vault arranged 
precisely in this way had ever been made before the complainant ap- 
plied for his patent or had ever been theretofore described in print or 
otherwise. 

It is admitted that no part of défendants' shelves extend into or 
across the air chambers. Complainant claims, however, to find in de- 
fendant's construction the équivalent of such shelf extension. It is 
admitted that in defendant's mausoleum there are a number of bricks 
wedged in the air chamber and between the back wall of the crypt 
and the inner surface of the outer wall. Such bricks are se- 
cured in place by plaster of paris, and, as complainant contends, in 
some instances at least by wiring and other means. Défendants de- 
ny that thèse bricks form any part of their scheme of construction. 
According to their contention, the bricks were placed where they were 
at the time the crypts were constructed for the purpose, and solely 
for the purpose, of holding the back walls in position while the work- 
man was engaged in securing them permanently to the top and bottom 
shelves. The bricks had no other purpose, and, when that was accom- 
plished, their usefulness was at an. end. It is not necessary to spend 
time in inquiring what was the purpose of thèse bricks. Complainant 
lias no right to a patent so broad that it will cover any means of se- 
curing the shelf of a crypt to the wall of a mausoleum or of support- 
ing a shelf by a wall. He is not entitled to a decree in this case, unless 
his rights are infringed whenever the old method of ventilating and 
draining the crypts is used and the crypt shelves are secured in or to 
the mausoleum wall. He relies on the familiar rule that a new combi- 
nation of several old things may be patentable. 

It is not in any wise suggested in the évidence that the projecting 
tongues of the crypt shelves in complainant's device play any part in 
ventilating or draining the crypts. That system of ventilation will 
work just as well whether the shelves are secured in the back wall or 
not. While it was old, it might conceivably bave been found objec- 
tionable in practice because the crypt shelves were not secured to the 
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mausoleum wall. If sucli had been the case, it could not hâve been 
made practically useful until some way of overcoming this difficulty 
had been provided. 

I find nothing in the testimony to show that there ever had been 
any such difficulty. The securing of the shelf to the wall does not 
in any way contrihute to the ventilating and draining of the crypts. 
The crypts are drained and ventilated precisely as they were in the 
prior art. The shelf is aecured in the back wall in the way in 
which many shelves time ont of mind bave been secured in ail sorts 
of structures. Under such circumstances, what the patentée claims 
is not a combination but an aggregation. It is difficult to say what 
may not amount to invention. A want may hâve been long felt. Many 
may hâve attempted to meet it without success. Some one solves the 
problem. The solution then appears to be "simplicity itself . For ail 
that there may be invention. It would take clear and convincing év- 
idence that the need had been appreciated and that others had tried 
to supply it before I could personally feel that there was any inven- 
tion in securing a shelf to a wall in the way described in the patent in 
suit. In point of fact there is nothing in the record to suggest that 
any one had ever before tried and failed to accomplish what the pat- 
entée says he has done. 

In view of the admitted state of the prior art, I can find nothing 
€ven remotely suggestive of invention in anything which the plaintiflf 
claims to bave done. One cannot appropriate to himself a part of 
the public domain, unless he pays for it by contributing something to 
the world's store of useful knowledge. The case has thus far been 
dealt with upon the assumption that a mausoleum of a particular con- 
struction was something which when new and useful was patentable. 
For the reasons already stated, it becomes unnecessary to inquire 
whether this assumption is well or ill founded. The learned author of 
Walker on Patents (4th Ed.) p. 13, contends that the word "manufac- 
ture" as used in the patent law should be given a construction broad 
enough to cover everything made by the hands of man and not a ma- 
chine or a composition of matter. The weight of thé decided cases 
is to the contrary. Jacobs v. Baker, 7 Wall. 295, 19 L. Ed. 200; Fond 
du Lac County v. May, 137 U. S. 395, 11 Sup. Ct. 98, 34 L. Ed. 714; 
American Disappeàring Bed Co. v. Arnaelsteen, 182 Fed. 324, 105 C. 
C. A. 40; International Mausoleum Co. v. Sievert (D. C.) 197 Fed. 
936. _ 

It is not expédient to attempt to draw the line between the kinds 
of things for which a patent may properly issue and those for which 
it may not, unless the drawing of such line is absolutely necessary to 
the proper décision of the case. There is no such necessity presented 
by this record. 

The preliminary injunction heretofore granted will be dissolved and 
the biU of complaint dismissed. 



UNITED ELECTEIO CO. Y. CKEAMEET PACKAGE MFG. OO, Oà 

UNITED ELECTRIC CO. v. CUEAMERY PACKAGE MFG. CO. et al. 

(District Court, E. D. Wisconsin. Marcli 3, 191.3.) 

Tbade-Marks and Trade-Xames (§ 9.3*) — Uni-air CoiirETiTioN — Interfér- 
ence wiTii Another's Business — Isjunction. 

It is witliin tlie right of tlie owuer ot a patent, iiotwitlistanding the 
pendency of suits against tlie iiiaiiufacturers of allesed infriuging arti- 
cles, to notify users of sucli articles of its claiius, and Its intention to 
protect its rights by suits agaiust users, provided such notices contalu 
no misstatements of fact and are sent in good faith, and not for the pur- 
pose of unnecessarily injuring defendanfs business ; and the sending of 
two or three such letters is not sufflcient to establish such a wrongful 
intent as will justlfy a court in granting an injuuctlou. 

[Ed. Xote. — l'or other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §g 104-106; Dec. Dig. § 93.*] 

In Equity. Suit by the United Electric Company against the 
Creamery Package Manufacturing Company and others. On pétition 
by défendant company for an injunction. Denied. 

Harry Frease, of Canton, Ohio, and Erwin & Wheeler, of Mil- 
waukee, Wis., for complainant. 

Luther L. Miller, of Chicago, 111., for défendant Creamery Package 
Mfg. Ce. 

GEIGER, District Judge. The complainant filed its bill, seeking to 
restrain infringement of letters patent and alleged acts of unfair trade. 
The défendant Creamery Package Manufacturing Company, after 
answering the bill, presented its pétition herein, charging that, co- 
temporaneously with the institution of this, another suit, identical as 
to parties and subject-matter, was begun by complainant in the Dis- 
trict Court for the Northern District of Illinois; that since the com- 
mencement of such suits complainant, through its attorney, for the 
purpose of injuring and destroying defendant's trade in vacuum clean- 
ers (charged to be in infringement of complainant's patent), has by 
means by threatening letters, advertisements, and circulars attempted 
to influence past or prospective customers of défendant f rom using or 
purchasing its product. 

The pétition spécifies letters written to one Long, at Akron, Ohio, 
who had purchased from défendant, notifying him that complainant 
claimed such machine to infringe complainant's device, that the above- 
mentioned suits had been instituted, that complainant would fully pro- 
tect its rights, that users as well as makers of infringing articles are 
liable, and requesting said Long to desist from further use and to set- 
tle with complainant. A second letter was sent, reiterating the sub- 
stance of the first, but further notifying him that, unless by a time 
specified he desisted using such machine, suit for infringement would 
be instituted against him. Such suit was in fact begun, and défendant 
charges that the bill therein is identical with that herein. It is averred 
generally that the suits thus begun and threatened, and the letters sent, 
were not intended for the protection of complainant's legitimate rights 
under its patent, but to annoy and harrass défendant. 

*FoT other cases see same topic & § numbsb ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The complainant, its exceptions to the jurisdiction of the court hav- 
ing been overruled upon the authority of Warren P'eatherbone Ce. v. 
Landauer (C. C.) 151 Fed. 130, Commercial Acétylène Co. v. Avery 
Portable Lighting Co. (C. C.) 152 Fed. 645, and other cases, demurred 
in part to, and answered the remainder of , the pétition ; and the mat- 
ter was heard upon thèse pleadings and affidavits presented by the par- 
ties. 

The answer to the pétition specifically and positively dénies that the 
suits were instituted, or the circulars and letters sent, for any purpose 
except the protection of the complainant's rights under its patent, or 
threats to bring other suits against users or dealers, excepting that 
two at Akron, Ohio, were so notifiied, which suits, however, hâve not 
been brought, because one of such users had given assurance that he 
did not in fact use or purpose to use the alleged infringing device, and, 
against the other, suit has been deferred pending the outcome of suits 
already pending. Such answer further responds to the allégation of 
the pétition respecting the sending of other threatening letters, and 
the insertion of an advertisement in the Akron, Ohio, paper by deny- 
ing specifically that any letters whatsoever had been sent, except those 
referred to in the pétition and those admitted in the answer, and that 
the advertisement in the paper contained nothing more than a fair 
and legitimate statement of complainant's claims respecting infringe- 
ment of its patent. 

Upon the, hearing, no proofs were introduced to meet the déniais 
and explanations of the complainant's answer to such pétition ; and 
the only question for détermination is whether the admitted facts will 
sustain clearly any inference that complainant has been guilty of con- 
duct such as is in gênerai terms charged to it. We assume that com- 
plainant is before the court to be dealt with in respect of any conduct 
disclosing a purpose to harrass and annoy the défendant ; but the bur- 
den rests upon the latter to show that the alleged conduct of the com- 
plainant is not reconcilable solely with the purpose of enforcing and 
protecting its légal rights as a patentée. The pleadings and the proofs, 
as they now stand in this case, f ail short of this in two particulars : 

First. The letters set out in the pétition, and admitted to hâve been 
sent, do not disclose anything inconsistent witla the assertion by the 
complainant of its légal rights, and possibly its duty to notify persons 
of its claims of infringement. Such letters are unmistakable in their 
terms, contain no misstatement of fact, and convey to the sendee no 
information which a patentée is not justified in sending, not only to 
the trade, but particularly to those whom it conceives to be trespassing 
upon its rights. 

Secondly. For the purpose of this application it must be taken as 
true that the complainant did not in fact send out letters or circulars 
other than those specified in its answer ; and in this respect, there- 
fore, the claim of the petitioner as to the extent of complainant's con- 
duct in circularizing the trade — and from which would be drawn the 
inference of a désire to oppress— fails. 

The authorities, while recognizing the power of the court to deal 
with a situation such as that claimed by the défendant, uniformly dé- 
clare that unfairness and an intentional disposition unnecessarily to 
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injure another's business are at the foundation of the right, in a suit 
oi this kind, to invoke the protection of the court through an injunc- 
tion against the complainant. The Circuit Court of Appeals of this 
circuit has given its views in the f ollowing language : 

"Undoubtedlv one clalming that hls patent is being infriiiged sliould take 
steps to advise the publie of hls rlghts as provided by statute ; provided, how- 
ever, that if It is made to appear that under the prêteuse of so doiug he is 
pursuing a course which is calculated to unnecessarlly injure another's busl- 
iiesss, and with the plain Intention of so doiiig, his couduct will be deemed 
uialicious, and lie brings himself withiu the rule of law obtaiuing in cases 
of unfair compétition in trade, and subject to injunction." Per Kohlsaat, J., 
Racine Paper Goods Co. v. Dittgeu, 171 Fed. 631, 96 C. C. A. 433. 

As indicated, the case, as it now stands, is not brought within the 
letter nor the principle of the rule thus stated. The complainant has 
given an explanation of the institution of suits both at iVlilwaukee and 
Chicago, which, in the absence of clear proof to the contrary, justifies 
its conduct. It has pointed out the necessity of acquiring jurisdiction 
over ail of the défendants, and that this is impossible in a single suit 
because of the diversity of résidence of such défendants. It has met 
squarely and tmequivocally the accusation respecting the malicious 
sending of threatening letters and circulars, and the défendant peti- 
tioner has failed to produce the necessary proof; and it seems to me 
that, even though the zeal of the complainant may give rise to a sus- 
picion respecting the singleness of its purpose to protect its légal 
rights, the power of restraining by injunction its right to institute fur- 
ther suits, or to further advise alleged infringers of its rights, should 
not be exercised, except upon a showing which, as in an original pro- 
ceeding, is stifficiently clear to justify resolving doubts against the 
complainant. 

For thèse reasons, and because the necessary proofs are lacking, 
the application of the défendant will be denied; and an order may 
be entered accordingly. 
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ATCHISON, T. & S. F. HT. Co. et al. v. UNITED STATES (INTERSTATE 

COMMERCE COMMISSION et al., Interveners). 

(Commerce Court February 20, 1913.) 

No. 61. 

1. CoMMKKCE (§ 95*) — Interstate Commeece Commission— Kates — Commerce 

Court — .Tubisdiction. 

The Commerce Court cannot consider évidence taken before the Inter- 
state Commerce Commission for the purpose of determlning In the first 
instance whether a particular frelght rate is inherently unreasonable ; 
Buch détermination being within the jurisdiction of the Commission as 
a condition précèdent to the exercise of Its right to fix reasonable rates 
for the future. 

[Ed. Note. — For other cases, see Commerce, Cent Dlg. | 145 ; Dec. Dig. 
§ 95.*] 

2. Caeeiers (§ 26*) — Iniebstate Commeece — Rates — Détermination — Rea- 

sonable îfEss. 

An order of the Interstate Commerce Commission establishing a rate 
of $1 a hundred on lemons from Callfornia to Atlantic Coast points held 
not inherently arbitrary or unreasonable. 

[Ed. Note. — For other cases, see Carriers, Cent Dig. §§ 67-82; Dec. 
Dig. § 26.*] 

3. Cakkieks <§ 26*)— Interstate Commerce — Rates — Reasonableness. 

ïhe flxing of a frelght rate by the Interstate Commerce Commission 
at a sum not exeeedlng the bare out-of-pocket expense of the service 
vFould be arbitrary, unreasonable, and an iraproper exercise of the Com- 
mission's jurisdiction, in the absence of extraordlnary circumstances and 
conditions justifylng It. 

[J-:;d. Note. — For other cases, see Carriers, Cent. Dig. || 67-82; Dec. 
Dig. § 26.*] 

4. Caeeieks (§ 26*) — Interstate Commerce — Feeight Rates— Reasonable- 

KESS. 

Wliere an Interstate frelght rate on lemons fixed by the Interstate 
Commerce Commission was such as to afford considerably more than the 
out-of-pocket expense of the service and even exceeded the part of the 
entlre operating costs fairly apportionable to the particular traffic, eon- 
tributing to some extent to the payment of interest, charges, and divl- 
dends, It was neltlier unreasonable nor arbitrary. 

[Ed. Note. — For other cases, see Carriers, Cent. Dlg. §§ 67-82; Dec. 
Dig. § 26.*] 

5. Carriers (§ 26*) — Interstate Commerce — Rates — Reasonableness — Con- 

fiscation. 

A rate on a particular commodlty fixed by the Interstate Commerce 
Conmiîssion was not ob.lectionable as conflscatory, in violation of the 
fifth amendment to the fédéral Constitution, as depriving the carrier of 
property wlthout due process of law and taking its property witliout 
just compensation, on the theory that the carrier was entitled to a rate 
on each class of articles sufBcient to bear the fair proportionate part 
of the service and some profit in addition thereto. 

[Ed. Note. — For other cases, see Carriers, Cent Dig. §§ 67-82; Dec. 
Dlg. § 26.*] 

Pétition by the Atcliison, ToiJeka & Santa Fé Railway Company 
and otliers against the United States, and the Interstate Commerce 
Commission, and the Arlington Heights Fruit Company and others, in- 
tervening respondents, to enjoin the enforcement of a rate on lemons 
from the Pacific to Atlantic Coast points of one dollar a hundred, 

•For other cases see sarae toptc & i numbeh In Dec. & Am. Dlgs. 1907 to date, & Rep'r IndeTO» 
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as confiscatory. On motion to strike ont évidence taken before the 
Interstate Commerce Commission and on final hearing. Pétition dis- 
niissed. 

For opinion of Interstate Commerce Commission, see 22 Interst. 
Corn. Com'n R. 149. 

Winfred T. Denison, Asst. Atty. Gen. (Thurlow M. Gordon, Spé- 
cial Asst. Atty. Gen., on the brief), in support of the motion to strike 
eut évidence. 

Robert Dunlap, T. J. Norton, and H. A. Scandrett, ail of Chicago, 
111., and C W. Durbrow, of San Francisco, Cal. (Gardiner Lathrop 
and F. C. Dillard, both of Chicago, 111., W. F. I-Ierrin, of San Fran- 
cisco, Cal., and A. S. Halsted, of Los Angeles, Cal., on the brief), for 
petitioners. 

Blackburn Esterline, Spécial Asst. Atty. Gen. (Winfred T. Denison, 
Asst. Atty. Gen., on the brief), for the United States. 

P. J. Farrell, of Washington, D. C, for Interstate Commerce Com- 
mission. 

Asa F. Call, of Los Angeles, Cal., and Wm. E. Lamb, of Chicago, 
111., for intervening shippers. 

Before KNAPP, Presiding Judge, and HUNT, CARLAND, and 
MACK, Associate Judges. 

MACK, Judge. The facts in this case are fully stated in the opin- 
ion of this court rendered in Atchison, Topeka & Santa Fé Railwrav 
Co. et al. v. I. C. C. (Com. C.) 190 Fed. 591, in which the original 
order of the Commission reducing the car load blanket rate on lemons 
from California to the Eastern territory from $1.15 to $1 per hun- 
dred pounds was annulled, because in the judgment of this court it 
was not based upon a détermination by the Commission that the $1.15 
rate was unreasonable, but upon other considérations. 

[1] While there had been a full hearing granted by the Commis- 
sion, and while a great mass of conflicting testimony bearing upon 
this question had been presented to it and was preserved in the rec- 
ord, it was beyond the province of this court to consider this testi- 
mony for the purpose of determining in the first instance whether the 
$1.15 rate was inherently unreasonable. Such a détermination by the 
Commission itself is a statutory condition précèdent to the exercise 
of its power to fix reasonable rates for the future. Atl. Coast Line 
R. Co. V. I. C. C. (Com. C.) 194 Fed. 449 ; L. & N. Ry. Co. v. I. C. 
C. (Com. C.) 195 Fed. 541 ; I. C. C. & U. S. v. L. & N. Ry. Co., 227 
U. S. 88, 33 Sup. Ct. 185, 57 L. Ed. — . 

In annulling the order, this court stated that it was without préju- 
dice to a reopening and reconsideration of the original proceedings 
before the Commission. Thereupon the Commission reopened the pro- 
ceedings, took some additional testimony, and again reduced the rate 
to $1- In the report accompanying the order, it is expressly stated 
that the $1.15 rate was inherently unreasonable on transportation con- 
sidérations alone, irrespective of any question of tarifï protection. 

The présent pétition aims to hâve this order annulled : First, on the 
ground that the finding of the Commission that the $1.15 rate was 
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imreasonable is a niere subterfuge and without évidence to support 
it ; second, that the Commission acted arbitrarily and in disregard of 
the évidence in fixing the $1 rate ; third, that this rate is confiscatory. 

[2] First. The original order was annulled, not because in our 
judgment the Commission could not hâve found the $1.15 rate inher- 
ently unreasonable on the évidence before it, but because it had not 
done so. Inasmuch as there v^^as a very considérable mass of testi- 
mony which, if believed by the Commission, would bave justified such 
a finding in the first instance, the condition précèdent to the exercise 
of the power to fîx reasonable rates has been met. 

Second. The same testimony which in the judgment of the Com- 
mission demonstrated the unreasonableness of the $1.15 rate was am- 
ply sufficient to relieve the Commission from any charge of having 
fixed the $1 rate arbitrarily in the sensé that there was no substantial 
évidence before it in support of its conclusion. The very history of 
the lemon rate, the shippers' version of the causes that kept the $1 
rate in force for nearly six years just preceding the change, the re- 
lation between it and the orange rate during most of this time, the 
shorter average haul of lemons as against oranges in the past, which, 
to some extent at least, would probably continue in the future, were 
ail facts bearing upon the intrinsic reasonableness of the rate and the 
reasonableness of fixing the lemon lower than the orange rate, es- 
pecially under an order permitting a higher minimum loading to be 
enforced for lemons than for oranges, when shipped under ventila- 
tion. The weight to be accorded this évidence as against évidence 
offered by the carriers tending to the conclusion that a $1 rate would 
not afïord the carrier ail the revemie which this particular traffic ought 
justly to yield and the détermination of what would be a reasonable 
rate were within the exclusive jurisdiction of the Commission and 
are not subject to our review, unless the Commission, in fixing the 
rate at $1, acted arbitrarily or in such an unreasonable manner as to 
give the petitioners the shadow but not the substance of a conclusion 
based upon the évidence before it. 

[3] If the Commission had professed to fix a rate at not exceeding 
the bare out-of-pocket expense, it would be the duty of this court 
in this case, where no such extraordinary circumstances and condi- 
tions are shown as might otherwise justify such action, to annul the 
order, as evidencing an arbitrary and unreasonable exercise of the 
Commission's power. Southern Ry. Co. v. St. Louis Hay Co., 214 U. 
S. 297, 29 Sup. Ct. 678, 53 L. Ed. 1004; Interstate Commerce Com- 
mission V. Stickney, 215 U. S. 98, 30 Sup. Ct. 66, 54 L. Ed. 112. 

[4] Hère, however, it is not only clear that the $1 rate is very con- 
siderably in excess of the mère out-of-pocket expense, but, in the 
judgment of the Commission, based upon the évidence before it, it 
even exceeded that part of the entire operating costs fairly to be 
apportioned to this particular traffic, and thus, in its judgment, con- 
tributed, to some extent, to the payment of interest charges and divi- 
dends. 

That the Commission, in reaching this conclusion, failed to follow 
the expert évidence ofïered by the railroads in the matter of propor- 
tionate operating cost would not justify this court in annulling the 
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order, especially as it is concededly impossible to détermine with ac- 
curacy the fair proportionate cost of transporting any single kind 
of merchandise. 

Indeed, only the clearest évidence that the Commission had com- 
pletely misconceived the testimony or had willfully disregarded it 
could sustain the charge of an arbitrary or unreasonable discharge of 
the statutory and constitutional duties imposed upon it. No such 
évidence is to be found in this case. 

[5] Third. While it is alleged that even under the $1.15 rate the 
entire revenues of some of the companies do not reach the minimum 
to which they are constitutionally entitled, the proof was not directed 
toward and is entirely inadéquate to sustain this charge. 

The charge of confiscation, however, is based primarily upon a 
daim of constitutional right to a rate for each distinct service — that 
is, for the carriage of each class of articles — which shall not be less 
than the fair proportionate cost of the service and some profit in ad- 
dition thereto. 

The constitutional protection is afforded by the fifth amendment, in 

the clause reading: 

"Nor shall any person * • * be deprived of * * * property wlth- 
out due proce.ss of law ; nor shall private property be taken for publie use, 
without just compensation." 

It is unnecessary to détermine in this case whether a public service 
corporation is constitutionally entitled under ail circumstances to a 
rate equal to its out-of-pocket expense (see St. L. & San Francisco 
Ry. V. Gill, 156 U. S. 649, 15 Sup. Ct. 484, 39 L. Ed. 567; Atlantic 
Coast Line v. N. Car. Corp. Com'n, 206 U. S. 1, 27 Sup. Ct. 585, 51 
L. Ed. 933, 11 Ann. Cas. 398) inasmuch as the $1 lemon rate is 
clearly far in excess of such a return. 

That relative freight rates have not been based upon the fair pro- 
portionate cost or the value of the service alone or in combination is 
demonstrated by the entire history of freight classification. The car- 
rier cannot complain of a violation of its constitutional rights if, not 
to favor some person or class, but for the gênerai welfare, it is com- 
pelled to make a rate for some particular service which, though in ex- 
cess of the out-of-pocket expense, would nevertheless be confiscatory 
if it were applied to ail of its freight; that is, the carrier has no 
constitutional right to a rate for each distinct kind of service which 
will equal its proportionate share of the entire operating expenses. 
Minneapolis & St. Eouis R. Co. v. Minnesota, 186 U. S. 257, 22 Sup. 
Ct. 900, 46 L. Ed. 1151; St. L. & S. F. R. Co. v. Gill, supra; Atl. 
C. L. V. N. C. Corp. Com'n, supra. 

Even, therefore, if it had been clearly proven that the $1 rate on 
lemons, though in excess of the out-of-pocket cost, did not yield its 
fuU proportion of the entire operating expenses of the road, no claim 
of confiscation in the sensé of a violation of constitutional right could 
be based thereon. 

In view of the conclusions reached, it is unnecessary to consider 
the motion of the United States to strike out certain testimony of- 
f ered in this court. 

The pétition will be dismissed. 
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HAIÎT V. P:MMERS0N-BHANTIK(!IIAM co. 

(District Court, K. D. Missouri, N. D. Febnuu-y 10, 1913.) 

No. 30. 

Bankruptcy (§ 140*) — Pkopbrty Passinc. to Trustée — Oonditionai, Sa'les. 

Wliere property dt'livered to a baukrupt uiider a coiitract of coiiditional 
sale reservlng tltle lu tlie seller until paid for. altluiugli not recorded as 
reqnired by the lawK o£ the state to render It valid as agaiust certain 
credltors was good Iietween the parties, and prior to the bankriiptcy, 
but vvithln foiir nionths. the seller took back the property, it Is not re- 
coverable by the bankrupt's trustée under Banki'uptcy Act -luly 1. 1<S0S, 
c. 511, § 47a (2), 30 Stat. 557 (U. S. (\mip. St. 1!)01. p. ;U38) as ameoded 
by Act ,Tune 25, 1910, c. 412, § 8, ,30 S^tat. 840 (U. S. Conip. St. Supp. 1911, 
p. 1500), glving hini as to such propei'ty "tlie rights, remédies and powers 
of a jud.ginent credltor holding an exécution dul.v retiu'ned unsatisfled," 
nor as property preferentially transferreU by the bankrupt, slnce it never 
beeauie hls property. 

I VaI. Note.— For otlier cases, see Bankruptcy, Cent. Dig. §§ 108, 199, 219, 
225; Dec. Dig. § 140. *J 

At Law. Action by Charles K. Hart, trustée of John F. Reece, 
bankrnpt, against the Emmerson-Brantingham Company. Judgment 
for défendant. 

Bresnehen & West, of Brookfield, Mo., for plaintiff. 
E. S. Ellis and P'rank W. Yale, both of Kansas City, Mo., for de- 
fendant. 

DYER, District Judge. This is a stiit brought by Charles K. Hart, 
trustée of the estate of John F. Reece, bankrupt, as plaintiff, against 
Emmerson-Brantingham Company, as défendant, seeking to recover 
certain property, or its value, alleged to hâve been transferred by the 
bankrupt to the défendant as a préférence under the bankrupt law. 

The évidence shows that, during the years 1909 and 1910, the de- 
fendant sold certain farming implements to the bankrupt, pursuant to 
the ternis of written contracts, wherein it was provided that the bank- 
rupt would pay a stipulated price for the goods, vvould exécute notes 
in settlement of the accounts, and each contract f urther provided : 

"That the title to ail goods shipped under this contract is to remain in 
]']nuuers(>n-Brantinghani Company, luitll it shall hâve received the money for 
same, and, upon failure to make such paynieiit. Ennnerson-l'rantingham Com- 
pany may repossess itself and take away said goods." 

The contracts further provided that the notes given thereunder "are 
not accepted as payaient, but as évidence of indebtedness only." 

The évidence further shows that the goods sold were delivered by 
the défendant to the bankrupt and that the bankrupt gave the défend- 
ant his notes in settlement therefor as provided in the contract. It is 
admitted that the contracts of sale in question were never recorded or 
filed for record. It further appears from the évidence that on Novem- 
ber 14, 1911, the défendant held four notes wliich had been given ît 
by the bankrupt for goods purchased under the contracts before men- 
tioned, aggregating in aniount $67.5.10, and that the bankrupt then bad 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indr « wt- 
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in his possession goods purchased by him under said contracts, aggre- 
gating in value $400, and that on that day the bankrupt delivered the 
goods on hand to the défendant under the terms of the contracts in 
full payment of the notes held by the défendant. 

The évidence further shows that in December, 1911, an involuntary 
pétition in bankruptcy was filed against the bankrupt, and that there- 
after, on January 18, 1912, he was adjudged a bankrupt, and that the 
the plaintifï was afterwards elected, and bas duly qualified as his trus- 
tée in bankruptcy. 

The évidence as to the financial condition of the bankrupt on the 
date of the transfer complained of is not very clear or satisfactory, 
but, taken as a whole, the évidence satisfies me that the bankrupt was 
then insolvent and that defendant's agent, at the time he took the goods 
hère in question, had knowledge of the bankrupt's insolvent condition. 

It would seem to admit of no doubt that the contracts for the sale 
of the goods hère in question were, as between the bankrupt and the 
défendant, valid contracts of conditional sale, and that, as between the 
parties, the contracts reserved to the défendant title to such goods sold 
under the contracts as remained in the possession of the bankrupt. 
Columbus Buggy Company v. Hord, 65 Mo. App. 41 ; Oester v. Sit- 
lington, 115 Mo. 247, loc.'cit. 255, 21 S. W. 820. It is also clear that 
independently of the bankrupt law the défendant would bave been 
entitled to reclaim the goods from the bankrupt, and that the defend- 
ant's title to the property would bave been good, except as against 
subséquent purchasers or creditors of the bankrupt armed with judicial 
process. R. S. Mo. 1909, § 2887; Thompson v. Massey, 76 Mo. App. 
197, loc. cit. 204. The authorities also make it plain that prior to the 
amendments of June 25, 1910, the defendant's title would bave been 
good under the bankrupt law, and that it would bave been entitled to 
reclaim the goods from the trustée in bankruptcy even if they had re- 
mained in the possession of the bankrupt up to the time of the adjudi- 
cation of the bankruptcv. York Manufacturing Co. v. Cassell, 201 
U. S. 344, 26 Sup. Ct. 481. 50 L. Ed. 782; Bryant v. Swofïord, 214 
U. S. 279, 29 Sup. Ct. 614, 53 L. Ed. 997; In re Great Western Man- 
ufacturing Co., 18 Am. Bankr. Rep. 259, 152 Fed. 123, 81 C. C. A. 341. 

It is contended on behalf of the trustée that the defendant's title to 
the goods was rendered invalid by section 47, cl. 2, of the Bankrupt 
Act, as amended by the Act of June 25, 1910. The provision in ques- 
tion is as follows : 

"Trustées shall respectively (1) accoiuit for and pay over to the estâtes 
under tlieir control ail luterest received by them upon property of such es- 
tâtes ; (2) collect and reduce to money the property of the estâtes for whlch 
they are trustées, under the direction of the court, and close up the estâtes 
as expeditiously as Is compatible with the best interests of the parties in 
interest ; and such trustées as to ail property in the custody or cornlng Into 
the custody of the bankruptcy court shall be deenied vested with ail the rights, 
remédies, and powers of a creditor holding a lien by légal or équitable pro- 
ceedings thereon ; and also, as to ail property not in the custody of the baulv- 
ruptcy court, shall be deemed vested with ail the riglits, remédies and powers 
of a Judgment creditor holding an exécution dul.y returned unsatisfled." 

It is conceded by the défendant that, if the goods in controversy had 
remained in the possession of the bankrupt up to the time of the ad- 
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judication of bankruptcy, the provision of the Bankrupt Act just 
quoted would hâve rendered its title invalid as against the trustée, for„ 
in respect of "property in the custody or coming into the custody of 
the bankruptcy court," the amendment of 1910 confers upon the trus- 
tée "ail the rights, remédies and powers of a créditer holding a lien 
by légal or équitable proceedings thereon." But, as the property hère 
in question was turned over by the bankrupt to the défendant, before 
the commencement of the bankruptcy proceeding, and never came into 
the custody of the bankruptcy court," the provision of section 47, cl. 
2, last ref erred to, is rendered inapplicable to the facts in the case. The 
trustée is thus constrained to rely on that portion of section 47, cl. 2, 
vi'hich provides that, as to "property not in the custody of the bank- 
ruptcy court," the trustée "shall be deemed vested with ail the rights, 
remédies and pov^rers of a judgment creditor holding an exécution duly 
returned unsatisfied." It seems reasonably clear that the "rights, rem- 
édies and powers" with which the trustée is invested arise, by relation, 
as of the date of the commencement of the bankruptcy proceeding, or 
as of the date of the adjudication of bankruptcy, and not as of an 
earlier date. 

We thus corne to the ultimate question hère presented, namely, has 
a judgment creditor of a conditional vendee any remedy or right of 
redress as against the conditional vendor, where such vendor has re- 
claimed his goods from the vendee pursuant to the ternis of the con- 
tract of conditional sale, previous to the rendition of the creditor's 
judgment? While I can find no case décisive of this précise question, 
a resort to fundamental principles constrains me to conclude that un- 
der thèse circumstances a judgment creditor would be entitled to no 
redress as against the conditional vendor. In the case hère presented, 
the conditional vendor reclaimed its goods under a title which was su- 
perior to that of its conditional vendee, and as, at the time of the trans- 
action, the return of the property was a lawf ul and valid act as between 
the parties, and as the rights of no creditor had then attached, it would 
seem clear upon principle that the transaction cannot be successfully 
assailed by one who is subsequently vested with the rights of a judg- 
ment creditor. Humphrey v. Tatman, 14 Am. Bankr. Rep. 74, 198 
U. S. 91, 25 Sup. Ct. 567, 49 L. Ed. 956; Thompson v. Fairbanks, 13 
Am. Bankr. Rep. 437, 196 U. S. 516, 25 Sup. Ct. 306, 49 h. Ed. 577; 
Johansen Bros. Shoe Co. v. Ailes, 28 Am. Bankr. Rep. 299, 197 Fed. 
274, 116 C. C. A. 636; Barton v. Sitlington, 128 Mo. 164, 30 S. W. 
514. The same considérations lead me to the conclusion that the re- 
turn of the goods cannot properly be treated as a preferential transfer, 
for the défendant took back the property under the assertion of a 
paramount title, and did not take it as a creditor for application upon 
a debt. The case of McFarlan Carriage Company v. Wells, 99 Mo. 
App. 641, 74 S. W. 878, decided by the Kansas City Court of Appeals, 
and the case of Studebaker Brothers Company v. Carriage Co., 152 
Mo. App. 401, 133 S. W. 412, seem to proceed upon principles at vari- 
ance with those above stated ; but thèse cases appear to me to be based 
upon an erroneous construction of the bankrupt act and fail to give 
effect to controlling décisions construing the act, and hence I do not 
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feel at liberty to apply to this case the doctrine announced in those 
cases. 

In addition to the reasons already indicated, there is ailother reason 
why the plaintiff in this case cannot recover. To entitle him to a judg- 
ment, it is incumbent on the plaintiff to both plead and prove that the 
effect of the transfer coinplained of was to enable the défendant to 
obtain a greater percentage of its debt than any other créditer of the 
bankrupt of the same class. Svvarts v. Fourth National Bank, 8 Am. 
Bankr. Rep. 673, 117 Fed. 1, 54 C. C. A. 387; Painter v. Napoléon 
Township (D. C.) 19 Am. Bankr. Rep. 412, 156 Fed. 289. The plain- 
tiff has properly pleaded this essential élément of a voidable préfér- 
ence, but no évidence has been submitted to sustain the allégation. The 
évidence fails to shov^^ what assets came into the hands of the trustée. 
and what creditors are entitled to participate in the distribution, and 
hence it is impossible to détermine whether the return of the defend- 
ant's goods has resulted in giving it a greater percentage of its debt 
than has, or will be, paid to other creditors. 

For the reasons stated, I conclude that plaintiff is not entitled to 
recover. The finding will be against the plaintiff and in favor of the 
défendant, and judgment will be entered accordingly. 



TJNITED STATES v. ONE CASE CHEMICAL COMPOUND. 

(District Court, S. D. New ïork. February 10, 1913.) 

CusTOMS DuTiES (§ 13.3*) — Seizt're and Sale of Pbopebty Through Mistake 

OF FaCT — PrOCEEDIRG FOF! HEVTEW LAOTfES. 

Wliere an iiuported article was seized, forfeifed, and sold by tlie United 
States for undervaluation, undei- a mistake of fact wliicli was not knowu 
for some j'ears, a delay of five yeai's thereafter is not sucli laelaes as 
should debar the importer from luaintaining a libel of ^e^'iew to re- 
claim tbe net proceeds of tlie property. wbich still reniain in the registry 
of the court, the goi'ernment having suffered no loss because of the delay. 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. §§ 316-331 ; 
Dec. Dig. § 133.*] 

At Law. Proceeding by the United States against One Case Chem- 
ical Compound imported by George Leuders & Co. March 7, 1899. 
On libel of review. Decree for claimant. 

Hans v. Briesen, of New York City, for George Leuders & Co. 
Henry A. Wise, U. S. Atty., of New York City. 

RAY, District Judge. March 7, 1899, George- Leuders & Co. im- 
ported a case of chemical compound. This merchandise was appraised 
and claimed by the appraisers to bave been undervalued. Pursuant 
to section 7, Act June 10, 1890, c. 407, 26 Stat. 134, as amended by 
section 32, Act July 24, 1897, c. 11, 30 Stat. 211 (U. S. Comp. St. 
1901, p. 1892), the collector of customs of the port of New York 
seized such merchandise, and proceedings were instituted to forfeit 

•For oihev cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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sarne. The importers entered no appearance notwithstanding a monî- 
tion duly published, etc., and such merchandise was condemned by de- 
cree of forfeiture entered June 6, 1899, and sold by the United States 
marshal July 19, 1899, and the proceeds of such sale, $117, less ex- 
penses, were deposited in the registry of the United States District 
Court to await distribution, and same remain on deposit. The said 
merchandise was imported under the name "CitroHne," and the in- 
creased valuation claimed was based on the allégation that such mer- 
chandise was in fact "lonone," a patented product under letters pat- 
ent No. 556,943, then owned by Haarmann & Reimer, and which prod- 
uct mainly, if not entirely, by reason of such patent, commanded a 
much higher price in the market than "Citroline" or other similar 
products. In 1902 the United States attorney applied for an order 
of distribution of such money which was opposed by Haarmann & 
Reimer, and such order was not made, nor does it appear that the 
application was denied. At that time a suit in equity was pending in 
the Circuit Court of the United States wherein Haarmann & Reimer 
were complainants, and said George Leaders & Ce. were défendants, 
for alleged infringement of said letters patent in niaking, importing, 
and selling, or importing and selling, the said Citroline, claiming that 
in fact it was lonone. This suit came to final hearing, and Citroline 
was held not to be lonone, nor an infringement. Haarmann-De Laire- 
Schaffer Co. v. Leuders (C. C.) 145 Ked. 357. Decree was entered in 
1906, dismissing the bill for infringement. On this final hearing the 
United States concèdes that "Citroline" is not "lonone," and, in ef- 
fect, that the charge of undervaluation was in fact not justified, and 
therefore that, in fact, the seizure and sale ought not to hâve been 
made. The said George Leuders & Co. has since incorporated under 
the laws of the state of New York, and is now a corporation, and has 
succeeded to ail the rights of said firm of George Leuders & Co. 
When the government seized the said importation of merchandise, it 
caused a sample to be taken and an analysis made. The said George 
Leuders & Co. claim, and it appears, that they were denied access to 
or an examination of such sample, and it is also alleged : 

"That prior to final hearing (In such Infringement case) said (government) 
expert made a further analysis of said sample in order to show that it was 
the patented 'lonone,' and in making said analysis the entire quantity of 
'Citroline' was eonsumed, wherefore, the members of the firm of George 
Leuders & Co. did not know, prior to the décision in the patent case, In 1906, 
whether as a fact the said importation and shipment was or was not the 
patented article." 

This is not denied or was admitted on the final hearing. It follows 
that in justice and equity as between George Leuders & Co. and the 
United States the money, proceeds of such sale, belongs to the former, 
the importer, and not to the United States. 

There has been no concealment of the fact that the balance of the 
proceeds of such sale made in July, 1899, has remained on deposit in 
court. If such proceeds had been paid into the treasury of the United 
States, the said George Leuders & Co. eould hâve applied to the Treas- 
urer of the United States for a refund thereof based on the décisions 
in such equity (patent) case, but no application was made there. As 
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there has been no concealment of the fact that the money remained 
in the Registry of the United States court, this fact could hâve been 
ascertained on inquiry by George Leuders & Co. at any time since 
1906, the date of the décision in the patent suit. No excuse for not 
niaiiing inquiry is ofïered, except that it was presumed and assumed 
the money had been paid over to the Treasury Department of the 
United States, and mingled with the other moneys of the United 
States. But the remedy in such case was not availed of, showing a 
purpose not to apply to the treasury of the United States for a refund. 
It is quite probable that such an appHcation would hâve involved ex- 
pense much in excess of the money involved, $117. 

The United States claims that there has been such lâches in the 
matter, since 1906, especially, that the relief now prayed for, by open- 
ing and examining into the matter, ought to be denied, not particu- 
larly on account of the sum involved, which is of little account, but 
as a matter of précèdent. As the money still remains with the register 
of this court, and is in the possession of the court, I hâve no doubt 
of the power of the court to grant the relief prayed. Again, the 
said application to the court to distribute the money has never been 
passed upon. 

However, should the relief asked be granted? Notice of motion 
for leave to file this bill or libel of revievv was served September 8, 
1911, and leave was granted September 8, 1911, by Judge Hough, and 
the bill was filed October 16, 1911. 

I do not think Judge Hough necessarily adjudged that the delay 
since 1906 is not an équitable défense, but still his allowance of the 
bill or libel of review indicates that in his opinion the merits should 
be inquired into. The United States has neither lost any right by rea- 
son of the delay, nor has it in any respect changed its position. The 
government at any time since 1906 might hâve moved for an order 
of distribution or renewed the old motion, but failed to do so until 
1911. But on this branch of the case it may be said that the United 
States had the money and held it properly under the decree and sale 
of 1899, and that it was incumbent on George Leuders & Co., if it 
would claim the money and seek to open that decree, to move and 
move promptly. Lâches is always a good défense, and may be in- 
voked as a bar when the party invoking it cannot be put in the same 
position he would bave occupied but for such lâches, has changed his 
position, or lost évidence, etc. Hère the parties, so far as appears, 
are in the same situation they were in 1906, and the alleged lâches has 
prejudiced no one unless it be George Leuders & Co., which corpora- 
tion has lost the use of the money. 

"Strictly speaking, lâches implies something more than lapse of 
time ; it requires some actual or presumable change of circumstances 
rendering it inéquitable to grant relief." 16 Cvc. L. & P. 1.S2; Mer- 
rill v. National Bank of Jacksonville, 173 U. S. 131. 19 Sup. Ct. 360, 
43 L. Ed. 640; O'Brien v. Wheelock, 184 U. S. 450, 22 Sup. Ct. 354, 
46 L. Ed. 636. In the Merrill Case, supra, the court said: 

"Le.ss than two years having elapsed froni the payruent of the flrst dividend 
to the filiiig of this bill, aiid the other creditors of the bank not having beeu 
203 1'.— 5 



66 203 FEDEBAL REPORTER 

harmed by the delay, no presuiiiption of lâches is raised, nor can an estoppel 
properly be held to liave ariseii." 

_ In Hubbard v. Manhattan Trust Co., 87 Fed. 51, 59, 30 C. C. A. 
520, 528, the Circuit Court of Appeals in this circuit, Wallace, La- 
combe, and Shipman, held : 

"The défense of lâches is not a mère matter of tlnie, like limitation, but is 
a question of the inequlty of eufoi-clng the claim" — citlug Galliher v. Cad- 
well, 145 U. S. ma, 12 Sup. et. 873, 36 L. Kd. 738. 

The same rule is declared in Old Colony Trust Co. v. Dubuque 
Light & Traction Co. (C. C.) 89 Fed. 794. 

Hère the money, the residue of the proceeds of the property seized 
and sold by the United States for its own benefit and in the enforce- 
ment of its own laws, has not changed hands. No right of third per- 
sons has intervened, and no wrong can be donc to any one by turning 
over such proceeds of such sale to the George Leuders & Co. The 
United States suffers nothing. The sale is not interfered with. The 
purchaser retains his property, and the expenses of the seizure and 
sale were long since paid from the proceeds, and ail the importer asks 
is that the remainder of such proceeds be turned over to it and not 
retained by the government as the seizure and sale were niade under 
a mistake of fact, viz., that "Citroline" was the same as "lonone," and 
therefore undervalued, when in fact it was not. I am of the opinion 
that no dangerous or troublesome précèdent will be established by 
granting the relief prayed for. In this case no fraud was practiced 
by any one but the decree of 1899, which authorized the seizure and 
sale, proceeded on a mistake of fact, which it was impossible or im- 
practicable for the importer to show at that time, and I do not think 
relief should now be denied for the reason the importer, George 
L^uders & Co., did not then go to the great expense of showing that 
that particular "Citroline" was not "lonone," which would hâve in- 
volved the taking of testimony abroad, and an analysis of this partic- 
ular shipment which it was impossible for George Leuders & Co. to 
make, as the government had seized and retained the entire importa- 
tion. A similar state of facts will rarely arise. I think, therefore, 
that there should be a decree in so far vacating and setting aside the 
decree of June 6, 1899, as to permit the insertion therein of a provi- 
sion directing the clerk of the United States District Court of the 
Southern District of New York to pay over to George Leuders & 
Co. the proceeds of the sale referred to now remaining on deposit in 
this court, less lawful commissions. 

There will be a decree accordingly. 
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In re ROSETT et al. 

(District Court, S. D. New York. February 6, 1913.) 

Banks and Banking (§ 15*)— Private Bankeb— Secubities — ^Deposit — Peb- 
SONS Bntitled to Benefit. 

New York General Business Law (Laws 1911, c. 393), f 25, déclares 
that, except as provlded In section 29d, no indivldual or partnershlp 
shall receive deposlts for safe-keeplng or transmission without first hav- 
ing obtaiued a license from the Comptroller, and that such llcense shall 
not authorize transaction of business at any place other than that de- 
scribed in the certificate except with the wrltten approval of the Comp- 
troller. Section 29d provides that the foregoing provisions shall not ap- 
ply to any individual or partnershlp who would otherwise be required 
to file a bond in the sum of $100,000 with the Comptroller, where the 
business is conducted in a city having a population of one million or 
over, etc. Held, that where the bankrupt transacted business of a pri- 
vate banker at its principal office in New York City, and malntalned 
branch banks in New Jersey, Pennsylvania, and Ohlo, the branches were 
each subject to the laws of the partlcular state In whlch they were lo- 
cated and not to the laws of New York, and hence only New York de- 
positors were solely entitled to the $100,000 deposited with the Comptrol- 
ler In New York. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dlg. §§ 12- 
17 ; Dec. Dig. § 15.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Mor- 
ris Rosett and Max Rosett individually and composing the firm of 
M. Rosett. On review of referee's order providing for distribution of 
a fund deposited by the bankrupts with the Comptroller of the state 
of New York and denying a motion for déclaration of a dividend. 
Reversed. 

Samuel Hoffman, of New York City (Archibald Palmer and Alex- 
ander I. Hahn, both of New York City, of counsel), for petitioners. 

Thomas Carmody, Atty. Gen., of the State of New York, John J. 
Dwyer, Deputy Atty. Gen., and Olcott, Gruber, Bonynge & McManus, 
of New York City (Irving L. Ernst, of New York City, of counsel), 
for trustée. 

HOLT, District Judge. This is a pétition to review an order of a 
référée in bankruptcy, holding that ail the creditors of the bankrupts 
who had deposited money with them for safe-keeping or transmission 
to others were entitled to share in a fund of $100,000 deposited by the 
bankrupts with the Comptroller of the state of New York, and deny- 
ing a motion that a dividend be declared. 

The bankrupts were private bankers, doing business under the style 
of M. Rosett. Their principal business office was at 197 Stanton 
Street, New York. They also had offices or so-called branch banks at 
Perth Amboy and Jersey City, N. J-, Wilkes-Barre, Pennsylvania, and 
Youngstown, Ohio. They also had an office at 114 Liberty street, New 
York, where a set of books was kept. At the end of each day a 
statement of the day's business at each branch office was sent to the 
office at 114 Liberty street, New York, and complète accounts kept 

•JFor other cases see same toplc £ ! ndmbbr In 0eo. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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there of the entire business. At each office outside of New York, as 
often as the money on hand exceeded $1,500, the surplus was sent to 
the firm at New York. If any amount was demanded by depositors 
at such outside offices in excess of the amount on hand, it was sent 
there from New York. 

On September 16, 1910, the bankrupts deposited with the Comp- 
troller of the state of New York New York city bonds of the value of 
$100,000, pursuant to the provisions of the General Business Law of 
New York in relation to private banking. By section 25 of that act 
(Laws 1911, G. 393) it is provided that, except as provided in section 
29d, no individual or partnership shall engage in the business of re- 
ceiving deposits of money for safe-keeping or for the purpose of trans- 
mission to another without first having obtained from the Comptroller 
a license to engage in such business. The same section provides that 
such license shall not authorize the transaction of business at any 
place other than that described in the license certiiîcate, except with the 
written approval of the Comptroller. The licensee is required to cause 
such license certificate to be posted and conspicuously displayed in 
the place of business for which it is issued, and makes it unlawful to 
post it upon other premises. The same section further provides for 
depositing a bond varying in amount according to the amount of busi- 
ness doue from $5,000 to $50,000, or équivalent money or securities 
with the Comptroller, and that : 

"The money and securities (îeposited wltli tlie Comptroller as lierein pro- 
vided and tlie money wliicli in ease of defiiult sliall be paid on tlie aforesaid 
bond by any applioant or the surety tliereof, shall constitnte a trust fund 
for the benefit of the depositors of the licensee and of such persous as shall 
delivei' money to such licensee for transn)ission to anotlier, and such heue- 
flciaries sliail be entitled to an absolute préférence as to sucli money or se- 
«'urities over ail gênerai creditors of tlie licensee." 

Section 29d provides as f ollows : 

"The foregoing provisions shall not apply * * * to any individual or 
partnership who would othervvise be re(pured to coniply with section twenty- 
flve of this article who shall file with the ("omptroller u bond in the suni of 
one hundred thousand dollars, approved by the Comptroller as to form and 
sufKciency, for the piu'pose and conditioned as ii} said section pi-escribed, 
where tlie business is conducted In a city luivln^ a population of one million or 
over and if conducted elsewhere in the state such bond shall be in the sum 
of fifty thousand dollars; or in lieu thereof money or securities approved 
by tlie Comiitroller of the same amount. 'l'he provisions of section twenty- 
nlne a sliall be applicable to such bond, or deposit of niouey or securities." 

Under this last provision the bankrupts deposited $100,000 in bonds 
with the Comptroller. The Comptroller has turned the bonds over 
to the trustée in bankruptcy, who holds their proceeds for distribu- 
tion. Certain New York creditors claim that the fund should be dis- 
tributed among those persons who deposited money for safe-keeping 
or transmission in New York, and that the creditors wdro deposited 
moneys for such purpose in New Jersey, Pennsylvania, and Ohio are 
not entitled to share in such fund. The Attorney General of New 
York has appeared and filed a brief in support of this claim. The 
référée held that the fund should be distributed ratably among ail 
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such creditors without regard to the question whether their deposits 
were made in New York or in New Jersey, Pennsylvania, and Ohio. 

The question involved is not free from difficulty. The fact that 
most of the deposits made at the branch banks were immediately sent 
to the bankrupts at New York seeras, at first view, to create a strong 
equity in favor of the depositors in the branch banks. It is claimed 
that the $100,000 deposited with the ComptroUer was derived in 
whole or in part from such remittances, but in my opinion the évi- 
dence on that question is not sufficient to détermine what the fact is 
in that respect. The depositors in the branch banks generally knew 
tliat they were branches of the New York house. The bankrupts ad- 
vertised in a Jewish ahnanac, which was circulated to some extent in 
the places where the branch banks were located, that they had de- 
posited $100,000 with the ComptroUer of New York to secure their 
depositors, and it seems probable that some at least of the depositors 
in the branch banks knew of the $100,000 deposited with the Comp- 
troUer, and that that fact influenced them in depositing in the branch 
banks. 

On the other hand, thèse so-called branch banks were, as to the 
public at least, separate businesses. The bankrupts simply did busi- 
ness as private bankers in five places. Each of those businesses was 
governed by the law of the state in which it was carried on. A li- 
cense was required by the law of New Jersey and was taken out there. 
No bond or security was required there. The law of New Jersey re- 
quired that the bank examiner should be satisfied that a private bank- 
er's assets exceeded his liabilities by $20,000. The examiner, after an 
investigation, became satisfied that the bankrupts were worth $20,000 
over their liabilities, and issued a license to them. In Pennsylvania 
no law required any license or security from a person engaging in the 
business of a private banker. In Ohio the law required a bond for 
$5,000. That bond was given, and an Ohio license obtained by the 
bankrupts. They were thereupon authorized to do business in New 
Jersey, Pennsylvania, and Ohio by. the laws of those states, respec- 
tively. They had no authority to do business in those states by the 
law of New York. If the state of New York had undertaken to grant 
them authority to do business in those states, such grant would hâve 
been niigatory. In fact, the entire law of New York concerning pri- 
vate bankers seems to me to indicate only a purpose to protect per- 
sons living or doing business in this state, over whom alone it could 
rightfully exercise jurisdiction. The law requires a license ; that the 
license certificate state the place of business; that no private banking 
business shall be transacted in any other place; that the license is to 
be conspicuously posted in such place of business and nowhere else ; 
and that the money or securities deposited or collected under the bond 
given shall be a trust fund for the depositors of the licensee. If the 
bankrupts had applied to hâve inserted in the license as their place 
of business Jersey City, or Wilkes-Barre, or Youngstown, the Comp- 
troUer would hâve refused, of course, to do so. If they had posted 
their license from New York in one of their branch offices in another 
state, they would hâve violated the law under which it was issued. 
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The depositors of the licensee for whose benefit the money deposited 
is a trust fund are those depositors whom it was the duty of the state 
which issued the license to protect, and not depositors in other states 
whom it had no authority to protect. So the provision of section 29d, 
exempting bankers who deposit $100,000 from the other provisions of 
the act, point only to a business done in the state of New York. The 
bond is to be $100,000, "where the business is conducted in a city 
having a population of one million or over, and if conducted elsewhere 
in the state such bond shall be in the sum of fifty thousand dollars, or 
in lieu thereof money or securities approved by the Comptroller." It 
is impossible, in my opinion, that thèse provisions can apply to a busi- 
ness done in any city of less than 1,000,000 population outside of the 
state. 

Aside from any close verbal scrutiny of the statute, it seems to me 
that on gênerai principles the resuit is the same. Each state exer- 
cises authority over and owes a duty of protection to those within its 
jurisdiction. It can exercise no such authority, and it owes no such 
duty to those without its jurisdiction. Those persons who did busi- 
ness with the bankrupts in New Jersey, Pennsylvania, and Ohio must 
look to the law of those states for their protection. In my opinion 
the New York creditors are not protected by the $5,000 bond given 
in Ohio, at least as long as there are creditors in Ohio ; and the Ohio 
creditors are not protected by the money deposited with the New 
York Comptroller, so long as there are creditors in New York. 

The question whether a dividend to ail gênerai creditors should be 
now declared dépends on the provisions of section 65 of the Bankrupt- 
cy Act. The $100,000 fund should be distributed to the New York 
depositors without further delay. If no dividend has been declared, 
and there is a large enough amount on hand to pay a dividend of 5 
per cent., or if there has been a dividend and there is enough to pay 
a dividend of 10 per cent., it should be declared vi'ithout waiting for 
a sale of the real estate. 

My conclusion is that the $100,000 fund should be distributed among 
the New York depositors, and that a dividend should be paid at once 
if there are sufficient funds to do so in conformitv with section 65 of 
the Bankrupt Act (Act July 1, 1898, c. 541, 30 Stat. 563 [U. S. Conip. 
St. 1901, p. 3448]). 



BROWN et al. v. FDEfrCIIKR. 

(District Court, S. D. New York. December 20, 1912.) 

1. JuDQMENT (§ 656*) — Défenses Peeviously Detekmined — Décision on Db- 

MDREER. 

Défenses pleaded in an auswer which were in substance deteriniued 
adversely to défendant on a deinurrer to tlie bill will not be again con- 
sldered. 

[lîd. Note.— For other cases, see Judgment, Cent. Dig. | 1167 ; Dec. 
Dig. § 056.*] 
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2. JUDGMENT (§ 683*) JUDGMENT AS BaR PeRSONS BOTTND. 

A judgment adjudging an assignment of a clalm to be void Is not bind- 
ing on a second assignée, whose assignment was prier to the judgment, 
but who was not made a paity to the suit 

[Ed. Note. — For otlier cases, see Judgment, Cent Dig. § 1206; Dec. 
Dig. § 683.*] 

3. Appeabakce (§ 19*) — Gexbeal Appeaeanck— Jtjbisdiction or Pekson Ac- 

QUIEED. 

In a proceeding In a Surrogate's Court in New York by a testamentary 
trustée for a decree determining whether he should pay a legacy to the 
legatee named or to assignées of the same, wbere the assignées, who 
were uonresidents of the state, were made parties and appeared geiierally 
and attempted unsuccessfully to obtain a removal of the cause, sueh 
appearance gave the court jurisdiction over their persons, rendering its 
decree binding on tliem. 

[Ed. Note. — Eor other cases, see Appearance, Cent Dig. §§ 79-82, 84- 
90; Dec. Dig. § 19.*] 

In Equity. Suit by John A. S. Brown and Frank E. Schermerhorn, 
as trustée under the will of Thomas Cunningham, deceased, against 
Austin B. Fletcher, as testamentary trustée of Conrad Morris Braker, 
under the will of Conrad Braker, Jr., deceased. Decree for défend- 
ant. 

Frédéric W. Frost, of New York City (Charles H. Burr, of Phil- 
adelphia, Pa., of counsel), for complainants. 

William P. S. Melvin, of New York City, for défendant. 

HOLT, District Judge. [1] This is a suit in equity to recover $10,- 
000 held by the défendant as testamentary trustée under a trust which 
directed the payment of that amount to Conrad Morris Braker upon 
his attaining a certain âge, which he has already reached. The com- 
plainants allège in the bill that they are entitled to receive such legacy 
by virtue of certain assignments, one by Braker to Rabe, another by 
Rabe to the New York Finance Company, and another by the New 
York Finance Company to the complainants. The défendant originally 
demurred to the bill upon a number of grounds. The démarrer was 
heard before Judge Hand, who overruled it. In my opinion ûre dé- 
fenses pleaded in the answer, which were passed upon in the décision 
of the demurrer, should be held to bave been determined by that dé- 
cision. The évidence taken upon final hearing does not présent any 
différent questions in regard to such grounds of défense from those 
which appeared on the face of the bill, and under those circumstances 
the présentation of those questions to be litigated again upon the 
final hearing simply amounts to trying the same question over before 
another judge. 

[2] The answer pleads as a défense a judgment recovered in an 
action brought in the New York Suprême Court by Conrad Morris 
Braker against the New York Finance Company, Rabe,' and the de- 
fendant, holding that the assignments from Braker to Rabe and from 
Rabe to the New York Finance Company were usurious and void. 
The pendency of such action was one of the grounds of demurrer, but 
at the time the demurrer was interposed no judgment had been ren- 



72 203 FEDERAL KEPOUTEU 

dered. The effect of that judgment therefore was not passed upon 
in the décision upon the demurrer. I think that tliat judgment in the 
New York Suprême Court is immaterial in this case iiecause the com- 
plainants Brown and Schermerhorn were not niade parties to that ac- 
tion, and are not bound by the judgment rcndercd in it. 

[3] The principal défense relied on is the claim that a decree of 
the surrogate of New York county that the défendant pay the money 
in his hands to Braker, rendered in a proceeding brought by the de- 
fendant in that court for an accounting in respect to his liability for 
the said $10,000, is a bar to the complainant's recovery in this case. 
After this suit was brought, the défendant instituted the proceeding 
in the Surrogate's Court for an accounting, and in his pétition joined 
as parties the complainants in this suit, aniong others. The pendency 
of a suit in a fédéral court is not a bar to a suit brought in a state 
court between the same parties involving the same issues. But if 
two suits are pending, one in a fédéral court and one in a state court, 
between the same parties, and involving the same issues, and a judg- 
ment is recovered in one of them, such a judgment is res adjudicata 
upon the issues raised in the other suit. In this case, therefore, the 
judgment in the Surrogate's Court, to the effect that the fund in ques- 
tion should be paid by the trustée to Braker, is a bar to the claim 
in this suit that the fimd in question should be paid to the complain- 
ants Brown and Schermerhorn, if the Surrogate had jurisdiction to 
render the decree in the Surrogate's Court. The complainants claim 
that he had no such jurisdiction. The complainants are nonresidents 
of this state, and could not be served personally within this county. 
The cause of action in the proceedings in the Surrogate's Court related 
to a fund situated in this county, and was an action in rem. Substi- 
tuted service on nonresidents of New York was therefore authorized 
by the New York Code of Procédure. Section 2524 of that Code 
provides that service of a citation by publication shall be made by pub- 
lication of the citation in two newspapers, or at the option of the pe- 
titioner, by delivering a copy of the citation without the state to each 
person named in it in person, and that the order must also contain 
a direction that on or before the date of the first ]3ublication the pe- 
titioner deposit in a spécifiée! post office a copy of the citation, and of 
the order, contained in a securely closed postpaid wrapper, directed to 
the person to be served, at a place specified in the order. Such an 
order was made. The proof shows that, after the order of publication 
for substituted service was made, the citation was personally served 
upon Brown and Schermerhorn outside the state, but there is no proof 
that copies of the citations were sent to them by mail ; and it is claimed, 
therefore, that the Surrogate's Court obtained no jurisdiction. This 
objection is highly technical, and is, in my opinion, of doubtful va- 
lidity under the New York authorities (Kennedy v. Arthur [Sup.] 11 
N. Y. Supp. 661 ; Matter of Field, 131 N. Y. 184, 30 N. E. 48; Sabin 
v. Kendrick, 2 App. Div. 96, 37 N. Y. Supp. 524), although undoubtedly 
the gênerai rule is that the provisions of a statute authorizing service 
by publication must be strictly complied with in ail essential respects. 
15ut whether jurisdiction over Brown and Schermerhorn was originally 
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o'jtained by service of the citation seems immaterial. They subsequent- 
ly ajjpeared in the Surrogate's Court, served a gênerai notice of ap- 
ijcarance, and filed a pétition to remove the controversy, as between 
the complainants and the défendant, to this court. Such removal was 
ordered, but subsequently, on motion, this court remanded the case 
to the Surrogate's Court. In my opinion the gênerai appearance of 
the complainants in the Surrogate's Court, although it may hâve been 
entered solely for the purpose of obtaining the removal of the case 
to the fédéral court, conferred jurisdiction upon the Surrogate's Court 
over the complainants, and authorized it, after the proceedings were 
remanded, to proceed to a decree which would bind them. 

The complainants further claim that the Surrogate's Court had no 
jurisdiction to render a decree on the ground that it was represented 
to that court that the complainants had not appeared in that court, and 
that the surrogate entered the decree in reliance on that représentation. 
Whatever the fact may be in that respect, such a représentation, if 
made, in my opinion, did not destroy the jurisdiction of the Surrogate's 
Court. After the complainants had appeared generally in that court, 
that court had jurisdiction both of the subject-matter and of the 
persons of the complainants. If there is any ground on which that 
decree should be vacated and the complainants given a hearing, an 
application should be made to the Surrogate's Court for that purpose ; 
but that court having rendered a decree, after it had obtained juris- 
diction of the person and the subject-matter, I think that its decree is 
conclusive upon the complainants until set aside by that court, or re- 
versed upon appeal. The claim that the decree entered is not final 
because a motion to open it has been made seems to me untenable. 
The decree has been entered, and has not yet been vacated. Even if 
it should be vacated, I think that the Surrogate's Court, having once' 
entered its decree, will continue thereafter in sole control of the liti- 
gation. 

My conclusion therefore is that the bill in this suit should be dis- 
missed, with costs. 



TIIK YANKEE. 

THE iirci. 

(District Court, P. Kliode Islaiid. Fel)ruary 19, 1913.) 

Admiralty, No. 286. 

Collision (§ 105*) — Motor and Sailikg Boats Meeting — Négligent Navi- 
gation. 

A collision in the bay at Fall River at tlie tiuie of a yaclit race between 
the liiotor launch Yankee and tlie sniall sloop Ilugi, approaching on con- 
verging courses, hcUl. on contiicting évidence, due solely to the fault of 
the Yankee, which was going at niuch higher speed, and failed to keep 
out of the way of the sailing vessel as she might hâve doue with proper 
attention, while the Hugi kept her course and speed until in extremis. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. § 105.*] 

•For other cases see same topic & % numeer in Dec. & Am. Digs. 1907 to date, & Ren'r Indexes 
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In Admiralty. Suit for collision by Arthur P. Brayton, owner of 
the sloop Hugi, against the launch Yankee, Robert F. Chambers, claim- 
ant, and cross-libel. Decree against the Yankee. 

Green, Hinckley & Allen, of Providence, R. I., for libelant. 
Blodïjett, Jones & Burnham, of Boston, Mass, for claimant. 

BROWN, District Judge. Thèse are cross-libels for a collision be- 
tween the gasolene launch Yankee, 33 feet over ail, 50 horse power, 
and the sloop Hugi, an 18-foot knockabout, in Mt. Hope Bay near 
Fall River, on the afternoon of August 22, 1912, when there was a 
yacht race in the bay. 

The launch struck bow on about the middle of the port side of the 
sloop, breaking her planks, so that she sank in a few minutes in about 
40 feet of water. 

The sworn cross-libel of the owner of the launch Yankee allèges 
that her owner was navigating the said launch Yankee at a moderate 
speed across the harbor at Fall River, Mass., toward the yacht club 
float at the Enterprise Dock, so called, with a clear course ahead, and 
saw the sloop Hugi sailing close-hauled on the port tack about 100 
yards distant, and approaching on a line nearly parallel to and about 
50 feet to the northward of the course of the launch. When about 
100 from the launch, the Hugi changed her course to port, and the 
claimant, in order to keep out of her way, immediately changed bis 
course so as to pass under her stern. Almost immediately thereafter 
the Hugi suddenly changed her course to starboard, and thereupon the 
claimant immediately threw out his clutch and reversed bis engme ; 
but was unable to prevent his boat from striking said yacht Hugi 
at about amidships on the port side, well under the bilge. 

Among other particulars the Hugi is charged with fault "in not 
holding her course and speed, as required by law." At the trial, how- 
ever, the owner of the Yankee gave évidence materially différent from 
the sworn statements of the libel, and to the effect that he had been 
out to a stake boat, and vi^as returning in a circle and then in a straight 
line toward the clubhouse; that he changed his course to port while 
the Hugi was on her starboard tack ; that the Hugi came about some 
50 feet, or a length and a half away, too late for him to avoid her; 
that he immediately put his helm over to starboard ; that his helm and 
boat went the same way; that his reverse was on, and his propeller 
slack just before the Hugi bore away. He also stated that he was 
going 8 miles an hour, and at that speed could stop in 100 feet; that 
the best speed of the Yankee was 221/2 miles. 

Upon the brief for the Yankee it is insisted that the Hugi changed 
her course, in violation of article 21 of the Inland Rules, misleading 
the Yankee. It is also contended that the Yankee was not at fault 
for holding her speed until the Hugi came about on the port tack just 
prior to the collision. 

The inconsistency between the testimony that the Hugi came about 
on the port tack when but 50 feet away and the statement of the iibel 
that she was seen close-hauled on the port tack about 100 yards dis- 
tant is apparent, and is unexplained. 
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The witnesses for the Yankee differ very materially. Fulford, who 
was on the Bat, a sloop of the same class as the Hugi, states that he 
saw the Hugi on the starboard tack and saw her change to go upon 
the port tack, but did not see her fill away so that she was on the 
port tack. 

Chase, who was on the Idler, saw the Hugi on the starboard tack, 
saw her corne about, and says that as she came about Wood, who was 
saiHng her, stooped to look under the boom, looked across in the op- 
posite direction from the Yankee, and was looking there at the time 
of collision ; that the Hugi had sailed possibly 100 f cet on the port 
tack before the collision ; that the Hugi's sails filled, but she did not 
change her course until she bore away just before the collision. He 
thinks the witness Fulford was mistaken. He says the Yankee 
swung to starboard, and had retarded speed before the collision He 
also stated that the Yankee went across the Idler's bow, and that the 
Idler's boom overhung the Yankee. 

Charlton, who was on a power beat at the dock, says that the Hugi 
came about directly in the path of the Yankee; that the Hugi was 10 
or 12 seconds on the port tack; that she did not change her course; 
that the wind knocked her down ; that her sail was on her port side, 
and that the Yankee swung to port while the Hugi was on the star- 
board tack. 

Gagnon, who was on the wharf, thinks that the Hugi was struck 
just as she came about. 

The évidence for the Hugi is much more consistent, and it seems 
to me much more reliable, especially as it is in substantial agreement 
with the allégation of the cross-libel that the Hugi was close-hauled 
on the port tack when the launch was still about 100 yards distant. 
Wood, who was sailing her, testifies that she was on the port tack 
for 350 to 400 feet, and did not change her course until at the last in- 
stant he bore away to save the boat ; that he paid particular attention 
to the Yankee which was coming at the rate of 12 to 15 miles while 
the Hugi was going at the rate of 4 or 5 miles. 

Brayton, owner of the Hugi, says that she was one or two minutes 
on the port tack before the collision, did not change her course or 
speed, did not come into the wind, and bore away to save the boat. 

Zuill, who was tending main sheet on the Hugi, says that she was 
on the port tack for at least 375 feet, and that the Yankee did not 
take a shoot into the wind. 

Webster says that the Hugi was a minute on the port tack before 
collision, and had sailed 400 feet more or less, and did not change 
course or speed until she bore away two or three seconds before the 
collision. He testiiîes that Wood noticed the Yankee, and said, "I 
wonder what that fellow is going to do;" that the Yankee was 100 
feet away when Wood made his remark ; that the Hugi did not make 
a hitch before bearing away; and that when he saw the Yankee she 
was a little on the port bow, and the courses were converging. He 
estimâtes the speed of the Hugi at 4 or 5 miles, and that of the 
Yankee at 12 to 15 miles. 
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Rich, who was on the véranda of the clubhouse, saw the Hugi corne 
about, and says that she was on the port tack and sailed 50 or T^ 
feet before the Yankee came into his view. She then sailed 150 feet; 
that the Yankee was about 50 feet away when the Hugi bore away; 
that he then remarked, "There is going to be a collision, and nothing 
can stop it;" that the Hugi did not change her course, but her sails 
remained filled. 

Weaver, who was on Nimbus IH, of the same class as the Hugi, 
and was following the Hugi on the starboard tack, says that the 
Hugi came about on the port tack, and that her sails did not after- 
wards shake. H^e estimâtes that she sailed 200 or more feet on this 
tack before the collision. 

Upon the whole évidence, I find that the Hugi was close-hauled 
on the port tack, and had established her course when the launch was 
about 100 yards away, and did not change her course until she bore 
away in extremis, which was not a f ault ; that the Yankee might bave 
avoided her by promptly keeping off to starboard, but that she held 
on too long without making a proper effort to give the Hugi a safe 
margin. According to the statements of her libel, nothing was donc 
to reduce speed or to keep out of the way until after the Hugi was 
within 100 feet. 

There is also évidence that the Yankee was close-shaving in the tes- 
timony that she ran across the bow of the Idler so close that she 
passed under her boom. 

The contention that the Hugi was négligent in coming about so 
close under the Yankee's bow that she could not be avoided is not 
established by the évidence, and such a charge is not made in the 
cross-libel. 

I find the Yankee alone at fault for the collision. 

The libelant proves expenditures on repairs, etc., to the Hugi to the 
amount of $158.14, and damages to personal effects which I estimate 
at $30. There is also opinion évidence of dépréciation of value due 
to replacing of her original planking, though it is admitted that her 
speed is not affected. Though such damage is proved by several wit- 
nesses, the extent of it is largely conjectural, but will probably not 
exceed $50, which amount is allowed. 

A draft decree may be presented for the libelant for $238.14 dam- 
ages, and costs to be taxed. 

A draft decree may also be presented dismissing the cross-libel. 



THE LEWI»S LUCKIilNBACH. 

(District Court, S. D. New Yorlv. August 23, 1912.) 

Indemnity (§ 13*) — JoiKT Wbokgdoers — Defe.nses — Conditions Précèdent. 

Libelant chartered a steanisliip froui i-espoudeut, which was to deliver 

the vessel completely fitted for service, and pay and provision the officers 

and crew, while libelant was to load and discharge. One of the steve- 

dores employed by libelant in loading was in.iured by the siving way of 

*For other cases see same toplc &, % nu.mbek in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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a stroiif^back crosslug a luitch by reasou of a defective fastening. He 
brouglit an action In a state court against botli cliarterer and owner 
wbicli libelant settled for ifô.OOO, receiving a gênerai release, whlle re- 
sjjoiident settled for $1,000, receiving a slinilar release. Ifeld that, con- 
cedlng the right of libelant to recover contrlbutiou from respondent in a 
Ijroper case, it could not do so withoiit liaving given respondent notice be- 
fore settleinent and an opportunlty to contest libelant's liability in the 
original action. 

[Ed. Note. — For otlier cases, see Indeninlty, Cent. Dlg. §§ 29-35; Dec. 
Dig. § 13.*] 

In Admiralty. Suit by the American-Hawaiian Steamship Company 
against the steamship Lewis Luckenbach. Decree for respondent. 

Burhngham, Montgomery & Beecher, of New York City (Everett 
Masten, of New York City, of counsel), for Hbelant. 
Peter S. Carter, of New York City, for claimants. 

HOLT, District Judge. This suit was brought by the charterer of 
the steamship Lewis Luckenbach to recover from the steamship an 
amount paid by the Hbelant in settlement of a suit. Under the charter 
party, the owners were to deliver the vessel completely fitted for serv- 
ice with a full complément of officers and crew. The owners were to 
pay wages, and furnish provisions for officers and crew. The char- 
terer took charge of loading and discharging the vessel, and employed 
the stevedores for that purpose. The work of taking off and putting 
on the hatches, as required from time to time in loading and discharg- 
ing, properly f ell upon the stevedores employed by the charterer. On 
February 26, 1908, Erdman Borst, one of the stevedores employed 
by the libelant, while seated upon one of the strongbacks crossing the 
hatch, for the purpose of assisting in removing the fore and after 
pièces passing from the strongback to the side of the hatch, was in- 
jured by reasori of the strongback upon which he was sitting falîing 
into the hold. The évidence satisfies me that the strongback fell be- 
cause one of the sockets or recesses on the side of the hatch which 
supported it had become badly rusted, and out of order, and that the 
weight of Borst upon the strongback while engaged in the work caused 
the strongback to slip down through the socket which should hâve held 
it. I think the évidence also shows that this condition had lasted for 
a considérable time, and should hâve been discovered by proper in- 
spection. The resuit is claimed to be that not only the owners of the 
ship, who were bound to keep the socket upon which the strongback 
rested in proper order, and also the charterer, which was bound to 
furnish Borst, its employé, a safe place to work, and which it is as- 
serted neglected by adéquate inspection to discover and cause to be 
removed the defect in the support of the strongback, were jointly 
guilty of négligence which caused the injury. The fall of Borst broke 
his leg in several places, and ultimately made necessary the amputation 
of one of his legs above the knee. He brought a suit in the New 
York Suprême Court against both the libelant, the American-Hawaiian 
Steamship Company, and the owners of the Luckenbach. The libelant 
suggested to the owners of the Luckenbach to make a joint settlement, 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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each contributing, which the owners of the LuckenbacH refused to do. 
Thereafter the libelant paid to Borst $5,000 in settlement of its liabil- 
ity, and received from Borst a gênerai release. About the same time 
the owners of the steamer paid to Borst $1,000 in settlement of their 
liability, and received from Borst a gênerai release. This suit is now 
brought by the charterer against the steamer. The claim in the libel 
is to recover the $5,000 paid by the libelant, on the theory that the ac- 
cident was due entirely to respondent's négligence. 

I cannot- see on what légal theory, if the accident was due solely to 
the respondent's négligence, the libelant can claim to recover from the 
respondent the amount which the libelant paid in settlement of an un- 
founded claim against the libelant. The counsel for the libelant now 
claims, however, that both the charterer and the owners of the steamer 
were négligent, and that this suit may be treated as a suit for con- 
tribution, citing The Ira M. Hedges, 218 U. S. 264, 31 Sup. Ct. 17, 54 
L. Ed. 1039, 20 Ann. Cas 1235. In that case a collision occurred be- 
tween a car float, towed by the tug Slatington, and a €cow towed by 
the tug Ira M. Hedges. The court held that both the tugs were in 
fault for the collision. The owner of the scow brought an action at 
common law in the state court against the owners of the Slatington, 
without joining the owner of the Ira M. Hedges, and recovered a 
judgment against the owner of the Slatington. This judgment was 
paid, and thereupon the owner of the Slatington filed a libel against 
the Ira M. Hedges to recover the amount paid on the judgment. An 
exception to the jurisdiction of the court was filed, which was sus- 
tained by the district judge on the ground that a court of admiralty 
had no jurisdiction in such a case; the original judgment having been 
recovered and collected in the state court at common law, under which 
there is no contribution between wrongdoers. The Suprême Court 
held that the suit could be treated as a suit for contribution, and re- 
versed the décision of the District Court, holding that the action might 
be maintained on the theory of a suit for contribution in admiralty 
under the law by which contribution is permitted between tort-feasors 
in admiralty. In that case, as in the case at bar, there was nothing 
in the libel to indicate that it was a suit for contribution. The de- 
mand in both cases was to recover the entire amount paid, but, as the 
Suprême Court held in the Hedges Case that the suit could be treated 
as one for contribution, I think this case may be treated in the sarte 
way. The décision, however, in the Hedges Case was simply a décision 
upon pleadings, and simply held that a cause of action was stated, and 
the Suprême Court states in the opinion : 

"No doubt it wouia liave been a prudent course for the appellant to give 
notice to the owner of the Ira M. Hedges to take part in the défense, with 
a vlew to Its possible ultimate liability. Whetlier a failure to do so would 
afCeet its rights is not before us to décide." 

Upon principle, I cannot see how the libelant in this case can hold 
the respondent for any part of the amount which the libelant paid, 
without having given the respondent notice that it proposed to settle, 
and offering to the respondent an opportunity to come in and contest 
the liability of the libelant to Borst in the state suit. The libelant paid 
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$5,000 to Borst, and obtained a full release from him. The respond- 
ent paid $1,000 to Borst, and obtained a full release from him. If the 
libelant proposed to hold the respondent for any part of the $5,000 
which it paid in settlement, on the theory of contribution, it seems to 
me that it should hâve given the respondent an opportunity to contest 
the liabihty of the libelant to pay that or any other sum. In the first 
place, the liability of the libelant at ail is in my opinion not beyond 
controversy. The primary duty to keep the steamer in good condition 
was by the terms of the charter on the owners. Moreover, the ques- 
tion arises whether, if the libelant and respondent are to be regarded 
as joint tort-feasors, a greater liability might not justly hâve been im- 
posed upon the owners of the steamer for the accident which occurred 
than upon the charterer, who presumably had nothing to do with 
keeping the ship in order. Moreover, the défendant urges that Borst 
was négligent in being upon the strongback at ail, and that his fall was 
caused by the négligence of his fellow servants who were engaged in 
taking out the fore and after pièces. AU thèse questions the respond- 
ent had a right to Htigate in the state court if it saw fit. It had a 
right to assume, upon payment of $1,000 and obtaining a gênerai re- 
lease from Borst, that its liability was at an end, and under ail the 
circumstances of the case I do not think that the libelant has estab- 
lished a right to compel the respondent to reimburse it for a large pay- 
ment voluntarily made in settlement without notice to the respondent 
or an opportunity afiforded the respondent to litigate the necessity of 
such payment. 

The libel is dismissed, with costs. 



In re ZITRON. 
(District Court, E. D. Wisconsin. February 8, 191.3.) 

1. Insurance (§ 580*) — Bight to Pkoceeds — Mortgagee. 

A contract by a mortgagor or ]3urchaser under a conditional sale con- 
tract to provide Insurance as additlonal security, althougb lie has vio- 
lated it by taking tlie Insurance in his own naine, will be given effect in 
equity througb a lieu against the proceeds of the Insurance after a loss. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1439-1443 ; 
Dec. Dig. § 580.*] 

2. Banketjptcy (I 143*) — Peopeety Passing to Trustée — Pboceeds or In- 

surance— Conditional Sale Coktbaot. 

Where a contract of conditional sale, which, although not flled as re- 
quired by statute, was valid between the parties, required the purehaser 
to Insure the property for tlae beneflt of the seller, but lie insured it in 
his own name, and it was destroyed by lire within four inonths prior to 
his bankruptey, not having been paid for, the seller became at once equi- 
tably entltled to the Insurance proceeds, and his right thereto was not 
affected by the subséquent bankruptey. 

[Ed. Note.— For other cases, see Bankruptey, Cent. Dig. §§ 194, 201, 202, 
213-217, 223, 224 ; Dec. Dig. § 143.*] 

3. Bankktjptcy (§ 188*) — Lien — Waivee. 

ïhe flling of an ordinary claim against the estate of a bankrupt by 
one who sold him property by a contract of conditioual sale was not 

»For other cases see same tople &, § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Inconsistent with the assertion of a lien on the Insurance proceeds of 
the property, and uot a waiver of the lien. 

[Rd. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 270, 28&- 
295; Dec. Dig. § 188.*] 

In Bankruptcy. In the matter of William Zitron, bankrupt. On 
review of order of référée. Affirmed. 

Tlie matter cornes before the court upon the pétition to review the déter- 
mination of the référée of the right of the interveiier, United Kefrigerator 
Ice Machine Company, arising under the following facts: 

On February 4, 1911, the Racine Kefrigerator & Ice Machine Company 
ma de a contract with Zitron Mercantile Company to furnish and install for 
the latter certain refrigerator machinery and eqnipment described in the 
contract for the sum of $4,000. The terms of payment were to be $250 in 
cash, balance upon notes, with Interest at 6 per cent, as speclfied. Such 
contract contains the following provision: "Ail property rights in thls plant 
shall remain in us until ail money payable hereunder shall hâve been paid 
in fuU to us (vendor) in cash, but you (vendee) shall keep said property in- 
sured for our benefit while on your promises and hold us harmless from 
loss by fire or otherwise." This contract was not filed for record as reqxiired 
under section 2317 of the Statutes of Wisconsin relatîng to conditional con- 
tracts, until April 5, 1912, after the institution of bankruptcy proceedings. 
The Refrigerator Company fulfllled the contract, recelving the cash payment 
of $250, but the notes for deferred payments were never executed, nor were 
any further payments ever made. 

In March, 1911, the vendee, the Zitron Mercantile Company, dissolved, and 
Zitron, the bankrupt, succeeded to its rights and assumed the liabilities 
of the above-mentioned contract. In May, 1911, the vendor Racine Refrig- 
erator & Ice Machine Company was succeeded in interest under such con- 
tract by the herein intervener and petitioner, United Refrigerator Ice Ma- 
chine Company. Zitron, the bankrupt, earried Insurance in his own name 
upon the stock and flxtures, including the refrigerator plant installed as 
mentioned, to the amount of $16,000, but no part of the Insurance was by its 
terms payable to the vendor or to the herein intervener, assignée. 

On January 12, 1912, ail the property was destroyed by fire, and on Feb- 
ruary 3, 1912, Zitron made a voluntary asslgnment for the beneflt of his 
creditors, which was followed April 3, 1912, by a voluntary pétition In bank- 
ruptcy, upon which adjudication was had April 10, 1912, the trustée herelu 
being elected May 10, 1912. 

On June 11, 1912, the intervener filed two separate claims upon the con- 
tract mentioned for a balance of $3,830.52, and also $363.29 for a motor and 
additional equipment, and claimed an équitable lien, as hereafter stated. 
The total Insurance earried by the bankrupt on his furniture and fixtures, 
including the specified refrigerator plant, was $7,000, and the total losa 
claimed thereon was $7,581.13, on which the loss on the refrigerator plant 
complète, together with the motor and connections, was claimed to be $4,- 
202.20. This Insurance was adjusted at 85 cents on the dollar, and the trus- 
tée received from the insurers $13,600 upon the pollcies of $16,000 covering 
the entire stock, fixtures, refrigerating plant, etc. 

On July 15, 1912, and after the trustée had received thèse Insurance mon- 
eys, the claimant, United Refrigerator Ice Machine Company, filed its inter- 
vening pétition to establish an équitable lien upon $4,202.20 of such fund. 
The pétition was answered by the trustée, and, after a trial, the référée 
awarded to the intervener a lien against said funds in the sum of $3,928.22, 
after deducting therefrom $766.10, the amount of a dividend theretofore re- 
eaived, and the trustée was adjudged to pay to the Intervener such balance, 
to wit, $2,805.77. 

The trustée asks for a review of such détermination. 

B. F. Saltzstein, of Milwaukee, Wis., for trustée. 

Glicksman, Gold & Corrigan, of Milwaukee, Wis., for claimant. 
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GEIGER, District Judge (after stating the facts as atove). The 
question is whether the intervener can claim an équitable lien upon the 
insurance fund now in the hands of the trustée. Treating the bank- 
rupt and the intervener as original parties, the facts are briefly thèse: 
The intervener, as vendor, agreed to manufacture for and sell to the 
bankrupt, as vendee, a certain equipment, the title to which was to re- 
main in the vendor until the purchase price was paid. The vendee 
agreed to insure the property for the benefit of the vendor. The con- 
tract of conditional sale was not filed. The property is destroyed by 
fire, and the vendee is then adjudicated a bankrupt. 

[1] What were the rights of the parties at the time when the fire 
occurred? Clearly, bankruptcy not having intervened, the contract of 
conditional sale was valid between the parties. The contract for insur- 
ance was equally valid, though it had not been in form executed for 
the benefit of the vendor. The latter, the fire having occurred, could 
then, as against the vendee, hâve asserted its right to a lien against 
the insurance proceeds; and the vendee, having breached his obli- 
gation, could not urge that such proceeds belonged to him freed from 
such lien. Wilder v. Watts (D. C.) 138 Fed. 426; Hanson v. Blake 
(D. C.) 155 Fed. 342; Re Little River Lumber Co. (D. C.) 92 Fed. 
585; Re West Norfolk Lumber Co. (D. C.) 112 Fed. 759; Chipman 
v. Carroll, 53 Kan. 163, 35 Pac. 1109. 25 L. R. A. 305; Miller v. 
Aldrich, 31 Mich. 408; Re Sands Brewing Ce, 3 Biss. 175, Fed. Cas. 
No. 12,307. Thèse cases and many others treat as elementary the doc- 
trine that, where a covenant bas been entered into to provide insur- 
ance as additional security, such covenant, though the mortgagor or 
vendee breaches it by taking the insurance in his own name, will nev- 
ertheless be given eflect in equity through a lien against the proceeds 
after a loss has occurred. 

[2] It is equally clear that the matter is not to be considered as 
an effort by the intervener to follow property previously covered by a 
conditional contract of sale. The proceeds are not to be deemed as 
the équivalent of the property, but, on the contrary, the mortgagee or 
vendor is awarded the benefit of the covenant, giving to him that 
which, had such covenant been performed, would hâve come directly 
from the insurer as of the time when the loss occurred. Viewing it 
in this light, it is clear that, immediately upon the occurrence of the 
fire and before bankruptcy had intervened, the équitable lien against 
the fund arose, and could hâve been enforced by appropriate action. 
So, too, if the bankrupt, instead of being obliged to go through the 
form of preparing and submitting proof s, could bave instantly received 
the insurance proceeds, he could hâve forthwith paid the proper 
proportion to the intervener in satisfaction of its lien. In neither 
event could the trustée contend that a préférence was sought or al- 
lowed. The situation, in my judgment, is différent from that disclosed 
in Brown City Savings Bank v. Windsor (C. C. A.) 198 Fed. 28, 
where it was held that insurance proceeds arising from a loss on prop- 
erty covered by a preferential mortgage should be deemed the équiva- 
lent of the property, and therefore subject to be reclaimed by the 
trustée. It was there observed that, the mortgage having been given 
203 F.— 6 
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within four months and therefore preferential, the insurance covenant 
was likewise infirm. But, in the matter at bar, the contract, though not 
filed, was at the time of the fire- vahd between the parties, and, when 
bankruptcy intervened, the property was no longer in existence. The 
insurance fund at once becanie impressed with the hen arising under 
a covenant valid against the trustée, regardless of fîhng or record. 
The contention of the trustée may be fairly tested by considering 
whether creditors who had attached the insurance fund could claim 
a right superior to that of the intervener. They clearly would not be 
regarded as purchasers of the fund without notice; but, on the con- 
trary, would attach merely the vendee's interest. The trustée, under 
the bankruptcy act, as amended by act of June 25, 1910, is in no 
better position. 

[3] The filing of an ordinary claim by the intervener was consistent 
with his assertion of the lien, and cannot be considered as an élection 
to waive it. Neither can the failure to file the conditional sale con- 
tract be urged as lâches. The pétition to intervene was filed soon after 
the funds came to the hands of the trustée, and it does not appear that 
the delay, if any, was prejudicial. 

Upon argument, référence was made to an erroneous calculation of 
the proportion of the insurance fund to be subjected to the lien. The 
matter may be held open for correction by the référée of such error. 

The order of the référée, except as last noted, is affirmed. 



IRVINB V. ELLIOTT. 
(District Court, 1). Delaware. Felnuary 24, 1913.) 

1. Corporations (S 251*) — Insolvesct — Stockiiouieks — Statutory Liabil- 

ITY — CONSTITUTIONAL PEOVISIOSS. 

Wliere a stockliolder of an insolvent Oliio railroad company acquired 
his stock prior to the adoption oï a constitutioual amendment November 
3, 1903, relieving stoclvholders froui the double liability imposed by 
Ohio Const. 1851, art. 13, § 3, tlie stockholder's liability was not affect- 
ed by tlie amendment. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1013- 
1015 ; Dec. Dig. § 251.*] 

2. CONSTITUTIONAL Law (§ 34*) — Seif-Executing Provisions — Stookhold- 

ERS — Double Liabihty. 

Ohio Const. 1851, art. 13, § 3, imposing ou stockholders a double lia- 
bility to creditors, was not self-executiug, but contemplated législative ac- 
tion to eiïect its purpose, wliich was provided by Ohio Act May 1, 1852 
(50 Ohio Laws, p. 29«, § 78), as amended by Aot April 17, 1854 (52 Ohio 
Laws, p. 44, § 1), providing that ail stockholders of specified corporations 
and joint-stock companies should be liable to an amount equal to their 
stock subscribed in addition to the stock to secure creditors of the 
Company. 

[Ed. Note. — For other cases, see Constitutional I^aw, Cent. Dig. | 34; 
Dec. Dig. § 34.*] 

3. Corporations (§ 244*) — Insolvenoy — Stockholders' Liability — Stat- 

UTES. 

Where, at tlie time défendant acquired stock in an Insolvent Ohio rail- 
road Company, and when suit was brought by creditors to enforce the 

•For other cases see same toplc & I ncmbeb In Dec. fi Am. Digs. 1907 to date, & Rep'r Indexes 
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saine, Ohio Rev. St. 1880, § 3258, was In force, provlding that the stock- 
holders of a corporation sliould be deemed and held liable In addition 
to fheir stock in an amount equal to the stock by them subscribed, or 
otlierwise acqulred, to the ereditors of the corporation, to secure the 
payment of the corporation's debts and liabilities, défendant assumed and 
became subjeet to double liability under such section. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 960-977; 
Dec. Dig. § 244.*] 

4. CoBPOBATioNS (§ 259*) — Insolvenot — Stockholdebs — Double Liabiuitt 

— Nature and Bnfobcement. 

Double liability of an insolvent Ohio railroad Company Imposed by 
Ohio Rev. St. 1880, § 3258, for the enforcement of which provision is 
made by section .3260, involves équitable procédure, since such liability 
does not constitute the primary fund for the payment of eorporate in- 
debtedness, but is a mère collatéral security for the exclusive benefit of 
ereditors, not to be avalled of while other means of compelling payment 
remain open, whether through the collection of unpald stock subscrip- 
tions or the seizure of other eorporate assets, nor until ascertainment 
through an accounting of a basis of assessnient against ail stockholders. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1050, 1052- 
1067, 2272 ; Dec. Dig. § 259.*] 

5. CoEPOBATioNs {§ 5C3*) — Stockholdebs — Double Liabilitt — Enfokcement 

• — Receivebs. 

The statutory double liability of stockholders imposed by Ohio Rev. 
St. 1880, §§ 3258, 3260, being équitable in its nature, was properly en- 
forceable by a receiver. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. || 2280, 
22801/2; Dec. Dig. § 563.*] 

6. CONSTIITUTIONAL LAW (§ 156*) InSOLVENCY — STOCKHOLDEBS — DOUBLE LI- 

ABILITY — Subséquent Législation. 

Double liability of stockholders of an insolvent Ohio railroad Com- 
pany, résident and nonresident, imposed by Ohio Rev. St. 1880, § 3258, 
in connection with the constitutional provision of 18;")1, provlding for 
the imposition of such liability, could not be destroyed, lessened, or im- 
paired as to stockholders to whom it had attached by subséquent légis- 
lation. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 429- 
436; Dec. Dig. § 156.*] 

7. Constitutional Law (§ 169*) — Impaibment of Conteact — Stockholdebs 

— Double Liability — Enfobcement. 

The double liability of stockholders of an insolvent Ohio railroad Com- 
pany imposed by Ohio Rev. St. § 3258, having attached as to résident 
as well as nonresident stockholders, it was uot material that at that 
time the Législature had failed to provide an adéquate remedy for its 
enforcement ; the Législature being entitled to remedy that defect by 
subséquent législation. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 474, 
476, 478-481, 502, 511-514, 522 ; Dec. Dig. § 169.*] 

8. Constitutional Law (§ 191*) — Rbiiedial Législation — Retboactive 

Laws — Stockholders' Liability- — Enforcement. 

Ohio Act April 16, 1900 (94 Ohio Laws, p. 359), amending Ohio Rev. 
St. 1880, § 3260, and section 3258, imposing a double liability on stockhold- 
ers of certain corporations, in so far as it provided for the enforcement ol 
such liability already accrued against nonresident stockholders, was pure- 
ly a remédiai act, and not in violation of the constitutional provision 
forbidding the passage of rétroactive laws. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 534 ; 
Dec. Dig. § 191.*] 

•For other cases see Bame topic & § ncmber in Dec. & Am. Digs. L907 to date, & Rep'r ludexes 
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S. Corporations (§§ 2G3, 205*) — Insolvenct — Stockholders' Double Lia- 

BIMÏY EnFORCEMENT — ACTION. 

An action to enforce double llability of stockholders of an Insolvent 
OMo rallroad company, imposed by Ohio Rev. St. 1880, §§ 3258, 3260, 
can only be prosecuted in Ohio, and ail stockholders, résident as well as 
nonresident, must be made parties thereto. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 831, 1065, 
1101-1125, 2275 ; Dec. Dlg. §§ 263, 265.*] 

10. Jtjdgment (§ 17*) — Insolvency—Stockholdebs— Double Liability— As- 

SESSMENT— DECEEE— NONBESIDENÏS. 

While an assessmeut to enforce the double llability of stockholders 
of an insolvent Ohio rallroad company, imposed by Ohio Rev. St. 1880, 
|§ 3258, 3260, must necessarily include both résident and nonresident 
stockholders, no judgment or decree in personam cai be rendered in the 
domiciliary proceedlngs against nonresident stockholders not served wlth 
process, or voluntarily appearing. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 25-33 ; Dec. 
Dig. § 17.*] 

11. Corporations (§ 268*) — Stockholdees — Double Liabihty — Pleadino — 

"Otheb Than." 

An averment in a receiver's suit to recover double liabllity of stock- 
holders of an insolvent Ohio rallroad company that the rallroad company 
was without any property "other than" the double llability of its stock- 
holders constituted a sufiicient averment that there weve no unpaid stock 
subscriptions. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1129, 1131, 
1133-1147; Dec. Dig. § 268.* 

For other définitions, see Words and Phrases, vol. 6, p. 5104.] 

12. Corporations (§ 261*) — Insolvenct — Stockholders — Double Liabil- 

ITY — ENFOECEMENT — CONDITIONS PRECEDENT ReOOVEBY OF JUDGMENT. 

Where an insolvent Ohio rallroad company had no assets out of which 
existing debts might be paid, unpaid creditors were not required to re- 
duce thelr claims to judgment and hâve an exécution returned unsatis- 
fled, or even to obtain judgment before bringing suit against the corpora- 
tion and its stockholders to enforce the stockholder's double llability im- 
posed by Ohio Rev. St. 1880, §§ 3258, 3260. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. 8§ 1016-1023, 
1068-1075, 2268-2271; Dec. Dig. § 261.*] 

13. Pbooess (§ SG*) — INSOLVENCT — Stockholders — Double Liability— En- 

FOEOEMENT — DOMICILIAEY SUIT. 

A domiciliary suit to enforce the statutory liabllity of stockholders of 
an insolvent Ohio rallroad company imposed by Ohio Rev. St. 1880, §§ 
3258, 3260, in so far as it related to the making of the assessment against 
nonresident stockholders not actually served with process, nor appearing, 
was in the nature of a proceeding in rem where service by publication 
is sufBcient, and, such stockholders being represented by the corporation, 
the decree was conclusive on them, so far as it adjudicated the amount 
of the indebtedness of the corporation and the necessity of makiug an 
assessment on the stock to the estent and in the amount set forth in 
ithe decree. 

[Ed. Note. — For other cases, see Process, Cent. Dig. § 100; Dec. Dig. 
§ 86.*] 

14. Corporations (§ 262*) — Insolvenct — Double Liabilitt — Enfokcement 
— ^Nonresident Stockholders — Défenses. 

Where a decree enforcing double liability of stockholders of an in- 
solvent Ohio rallroad company was rendered in a domiciliary action, non- 
resident stockholders not appearing nor served with process in such pro- 
eeeding when sued in the state of their résidence to enforce the judg- 

*For other cases see same topic & S nvmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ment were entltled to défend on the ground that they were not stock- 
holders or holders of stock in the aniount alleged, or that they had 
claiins agalnst the corporation whieh they were entitled to set off against 
their assessment, or that they had other défenses Personal to themselves. 
[Kd. Note. — For other cases, see Corporations, Cent. Dig. §§ 1076-10S3, 
2273; Dec. Dig. § 262.*] 

15. COBPOBAIIONS (§ 56.3*) — IkSOLVENCY — <?T00KH0LDERS' DOUBLE LiABILITÏ 

— NONBESIDBNTS — EeCEIVERS — AUTIIOKITY TO SUE. 

A receiver appointed by an Ohio state court to enforce statutory double 
liabllity of stockholders of an insolvent Ohio railroad conipany and au- 
thorized by statute to sue for and recover assessmeuts levied both with- 
in and without the state was not a mère chancery receiver, l)ut had au- 
thority to sue a résident of Delaware in the courts of that state to re- 
cover the assessment levied on him. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §| 2280, 
22801/2; Dec. Dig. § 563.*] 

16. Corporations (§ 247*) — Insolvency — Stockholders — Double Liability. 

The double liabllity of stockholders of an insolvent Ohio railroad coui- 
pany, imposed by Ohio Rev. St. 1880, §§ 325S. 3260, is not a corporate 
asset, but a liability not to the corporation, but to creditors to seeure 
payment of their clalms agalnst the corporation, and cannot therefore 
be released or assigned by the corporation even for the gênerai benefit 
of its creditors. 

[Ed. Note. — ï^or other cases, see Corporations, Cent. Dig. §§ 983-997; 
Dec. Dig. § 247.*] 

17. Limitation of Actions (§ 18*) — Action or "Debt" — Stockholdebs — 

— Double Liability. 

A suit by a forelgn receiver of an insolvent Ohio railroad company to 
enforce a double statutory liability agalnst a stockholder imposed by 
Ohio Rev. St. 1880, §§ 3258, 3260, in the courts of Delaware, was an ac- 
tion of debt within the three-year statute of limitations, contained in 
Delaware Rev. Code 1852, amended to 1893, p. 8S8, c. 123, § 6. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
70-72; Dec. Dig. § 18.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1864^1886; 
vol. 8, p. 7628.] 

18. Limitation of Actions (§ 6*) — Application — Pending Pboceedings. 

Ohio Act April 29, 1902 (95 Ohio Laws, p. 312), limiting actions to en- 
force double liability of stockholders of insolvent Ohio corporations to 
18 months after the debt or obligation shall become enforceable, if ap- 
plicable to a domlciliary suit for the enforcement of such liability, could 
not apply to a suit pending at the tlme the statute was enacted. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
16-31 ; Dec. Dig. § 6.*] 

19. Constitutional Law (§ 171*) — Obligation of Contract — Siiobt Stat- 

ute OF Limitations. 

Contractual liability of stockholders of an insolvent Ohio railroad 
Company liaving been Incurred pursuant to Ohio Rev. St. 1880, § 3258, 
providing that stockholders shall be liable for an equal amount in ad- 
dition to their stock liability, it was not within the power of the Légis- 
lature wholly to deprive the creditors of ail reniedy for the enforcement 
of such liability by reducing the period of limitation. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 506 ; 
Dec. Dig. § 171.*] 

20. Limitation of Actions (§ 2*) — What Law Govebns — Lex Fobi. 

An action in a court sltting in Delaware by an Ohio receiver to en- 
force a double liability of a Delaware stockholder of an insolvent Ohio 

•For other cases see same topic & § numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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rallroad company coiild iiot be afifected by an Ohlo statute of pure limita- 
tions aft'ectmg the remedy only; tbe action being governed as to such 
limitations by tbe les tori. 

[Ed. Note.— For other cases, see Limitation of Actions, Cent Dlg. ii 
4-8; Dec. Dlg. § 2.*] 

21. Courts (| 375*) — Construction op State Statutes — Limitations. 

On any question toucbing tbe construction or opération of a statute of 
limitations of Delaware, a décision of the Suprême Court of that state 
is concluslve. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. § 983; Dec. Dlg. S 
375.*] 

22. Evidence (§§ 35, 43*) — Judicial Notice— Law and Pbactice. 

While a fédéral court slttlng In Delaware wlll take judlclal notice 
of the laws of Ohlo, it wlll not take notice of what may hâve been done 
In the course of the practice and procédure of the courts of that state 
under Its statutes. 

[Ed. Note. — For other cases, see Evidence, Cent. Dlg. §§ 35, 51, 62-65; 
Dec. Dig. §§ 35, 43.*] 

At Law. Action by Ellsworth C. Irvine, receiver for the benefit 
of creditors, appointée! in an action of F. M. Marriott, Consolidated, 
against the Columbus, Sandusky & Hocking Railroad Company and 
others, against Alfred S. Elliott. On demurrer to déclaration. Over- 
ruled. 

Willard Saulsbury and Hugh M. Morris, both of Wilmington, Del., 
for plaintiff. 
Herbert H. Ward, of Wilmington, Del., for défendant. 

BRADFORD, District Judge. This is an action of debt brought 
for the recovery from Alfred S. Elliott of $8,125, being the amount 
assessed against him by the court of common pleas of Franklin Coun- 
ty, Ohio, hereinafter called the court of common pleas, under his al- 
leged statutory double liability as a stockholder of The Columbus, 
Sandusky and Hocking Railroad Company, hereinafter referred to 
as the railroad company, an insolvent Ohio corporation, with interest 
thereon. The case is before the court on a demurrer to the déclara- 
tion. By stipulation of counsel a paper marked "A" containing a 
copy of certain decrees in the proceedings in Ohio has been filed, to 
to hâve the same force and effect as if set forth in the déclaration 
as originally filed. The déclaration in connection with paper "A" so 
far as material to the considération of the demurrer allèges in sub- 
stance that the railroad company was duly incorporated in Ohio in 
1895; that on and prior to January 14, 1899, it was indebted to F. 
M. Marriott in the sum of $1,000 with interest, and to The E. A. 
Kinsey Company in the sum of $12,860.53, with interest; that the 
railroad company was on the last named day, and for some time there- 
tofore had been, and now is wholly insolvent and without any prop- 
erty which could be applied to the satisfaction of the above mentioned 
two debts, other than the liability of its stockholders as hereinafter set 
forth ; that on or about January 14, 1899, Marriott filed in the court 
of common pleas, a court of compétent jurisdiction, a pétition in 
his own behalf as well as in behalf of ail the creditors of the rail- 

*FaT other cases see same topic & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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road Company, setting forth that he had on or about October 3, 1898, 
obtained in that court judgment against the railroad company on bis 
above mentioned claim, which was in full force and unsatisfied, stat- 
ing the authorized amount of the capital stock of the railroad com- 
pany, the number and par value of the shares, ail of which had been 
subscribed for and taken, further setting forth that the railroad com- 
pany October 3, 1898, was and for two years prior thereto had been 
wholly insolvent, its property and ail property rights "then being in 
the hands of receiver," and the railroad company "at said time did 
not bave, and since the recovery of said judgment had not had, 
any property from which said judgment could be satisfied" ; that 
Marriott in bis pétition prayed that the railroad company be com- 
pelled to disclose the names of the persons who were then or had been 
its stockholders, and to set forth the arnounts due from them, if any, 
on their stock, and that they when discovered be made défendants 
in that cause, and further that the names of the creditors of the rail- 
road company be ascertained "together with the amounts due each, 
in such manner as the court might direct, and that ail stockholders 
in arrears for subscription for said stock be required to pay the bal- 
ance due from them, and that each stockholder be required to pay 
bis ratable proportion of any déficit remaining after the application 
of the said assets to said debts" ; that on the filing of the above pé- 
tition process issued and was served on the railroad company which 
duly appeared by its authorized attorney; that thereafter, December 
22, 1899, The E. A. Kinsey Company filed in the same court against 
the railroad company and its stockholders a pétition, hereinafter called 
the Kinsey pétition, in behalf of itself and ail other creditors of the 
railroad company, (the Marriott and the Kinsey pétitions having the 
same gênerai purpose), alleging, among other things, that on or about 
June 2, 1897, in a suit in the circuit court of the United States for 
the Southern district of Ohio between The Mercantile Trust Com- 
pany of New York, as trustée, and the railroad company, a receiver 
was appointed of ail the assets and property of the latter company, 
and further alleging that the railroad company "had ceased to do 
business and had no property of any kind with which to do business," 
and "it was necessary for the payment of the creditors of said com- 
pany that the stockholders thereof should be assessed under the laws 
of the State of Ohio the full amount of their statutory liability," and 
praying for an ascertainment of the total debts and liabilities of the 
railroad company, the amount of each and when cohtracted, and of 
the "number of shares of stock held by each of said stockholders and 
the time during which each of said stockholders respectively owned 
and held said stock," and of the "amount of the assessment necessary 
and proper to be made to satisfy the said debts of said railroad com- 
pany," and praying further that "after such ascertainment of said 
debts and liabilities, stockholders and assessments a receiver should 
be appointed to collect the said assessments and to distribute the same 
among the creditors of said company as the same should be entitled 
thereto," and that the petitioner should bave "ail other and further 
relief as the circumstances of the case might require," etc.; that the 
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railroad company was served with process and duly appeared by its 
authorized attoriiey; that the court of common pleas March 31, 1902, 
found and determined that the two proceedings instituted by the 
Marriott and Kinsey pétitions had the same object, and ordered and 
adjudged that the same be Consolidated and thereafter conducted un- 
der the name of "Case No. 39,457, F. M. Marriott, Consolidated, 
Plaintiff, vs. The Columbus, Sandusky & Hoclting Railroad Com]jany, 
et al., Défendants"; that the above order and judgment was not ap- 
pealed from and remains in full force ; that in the Consolidated cause 
the défendant herein and ail the other stockholders of the railroad 
Company were made parties défendant, and ail the défendants resid- 
ing in Ohio were duly served with summons and ail défendants not 
residing in Ohio, including Elliott, were duly served by publication 
in accordance with the statute of Ohio in such case made and pro- 
vided ; that on or about June 14, 1902, the court of common pleas 
referred the Consolidated cause to one of the master commissioners 
of that court and ordered him "to proceed according to law to dé- 
termine what persons, firms and corporations, (other than those al- 
ready parties thereto) should be made parties therein, to ascertain the 
address and résidence of each of such stockholders in the défendant 
corporation, The Columbus, Sandusky & Hocking Railroad Company, 
to détermine what transfers of stock had been made, and the dates 
of each, to détermine the solvency or insolvency of the various stock- 
holders, the amount of stock held by each, the indebtedness of said 
corporation, the names and addresses of its creditors, in such man- 
ner as is provided by law, and to do ail other things necessary, proper 
and lawful to enforce the liabilities of the stockholders of said de- 
fendant corporation, and to report to said court bis findings of fact 
and his conclusions of law thereon" ; that in obédience to the said 
order and judgment of the court of common pleas the said master 
commissioner proceeded to carry out ail the directions of said court, 
and thereafter, March 17, 1905, duly filed his report containing his 
conclusions of law and findings of fact in accordance with the said 
order and decree; that thereafter the consolidated cause came on to 
be heard by the court of common pleas upon the report of the master 
commissioner and the exceptions thereto and a motion to confirm the 
same, and thereafter, July 17, 1905, that court by a proper and final 
order, judgment and decree confirmed the said report and decreed, 
among other things, that the shares of stock of the railroad company 
were of the par value of $100 each, and further, that it at the time 
of filing the Marriott and Kinsey pétitions in the court of common 
pleas and on July l'7, 1905, was insolvent and had no assets of any 
kind with which to pay its debts, and further, that the unpaid valid 
and subsisting debts of the railroad company as found in the report 
of the master commissioner amounted with interest until March 1, 
1905, to $706,251.55, and by reason of the amount of that indebted- 
ness, the costs of the consolidated cause and the insolvency of the 
railroad company, it was necessary to make an assessment against 
each of its stockhoklers amounting to 25% of the par value of the 
shares held and owned by each such stockholder; that the court of 
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common pleas did in and by the order and decree of July 17, 1905. 
find and adjudge that ElHctt was then the owner of 325 shares of 
the said stock and there was then due from him as such stockholder 
to the creditors $8,125 ; that at the time of filing the Marriott and 
Kinsey pétitions EHiott was a stockholder in the railrcad company 
and was the owner and holder of the number of shares above men- 
tioned; that the court of common pleas by its said decree appointed 
Ellsworth C. Irvine, plaintifï herein, receiver in the Consolidated cause 
under the statute of Ohio in such case made and provided, and au- 
thorized, directed and empowered him to collect and enforce by suit 
or by such action brought in his own name as receiver as might be 
necessary or otherwise "in any jurisdiction and before any court of 
compétent jurisdiction" ail assessments ordered and made or amounts 
due or found due by the said decree from such stockholders, includ- 
ing the amount found due from Elliott, and make proper distribution 
of the amount so recovered under the further orders of the court; 
that the said decree of July 17, 1905, is in full force and effect and 
no appeal therefrom is pending; that within the proper time as al- 
lowed by the laws of Ohio an appeal was taken in the Consolidated 
cause from that decree to the circuit court for Franklin county and 
was dismissed by that court; that the appellants "within the proper 
time" allowed by the laws of Ohio prosecuted the said proceedings 
further in errer to the Suprême Court of Ohio which, April 30, 1907, 
affirmed the judgment of the circuit court dismissing the appeal ; that 
on or about December 22, 1906, the court of common pleas made 
a further final order and decree in the Consolidated cause supple- 
mental to the decree of July 17, 1905, by which supplemental order 
and decree Irvine, the receiver, was vested with the title to ail the 
goods, chattels, property and assets, real and personal, of the railrcad 
Company, wherever situated or held, and was thereby given the right 
and power, among other things, to collect by suit or otherwise, in 
his own name as such receiver, any debts due to it, and to recover 
any property belonging to it, and to do any and ail acts which it could 
do or could hâve doue to recover any debts due to it or property be- 
longing to it; and was thereby further authorized, directed and em- 
powered to proceed to collect and enforce by suit, or by such action 
brought in his own name as such receiver, as might be necessary, in 
any other jurisdiction and in any court of compétent jurisdiction "ail 
assessments and judgments ordered and made, or amounts due or 
found due herein, against each and ail persons, estâtes, personal rep- 
résentatives, firms, or corporations who hâve been made parties de- 
fendant herein and served by publication or otherwise, or who are 
parties défendant, or who hâve been found by the court to be stpck- 
holders in said The Columbus, Sandusky & Hocking Railroad Com- 
pany and liable to such assessment or judgment, ail according to the 
statute in such case made and provided" ; that the decree of July 17, 
1905, and the supplemental decree of December 22, 1906, are final and 
unreversed and no appeal therefrom is pending ; that the plaintiiï in the 
Consolidated cause within the time allowed by the laws of Ohio duly 
look and perfected an appeal from the supplemental decree of De- 
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cember 22, 1906, to the circuit court for Franltlin county, which re- 
fused, on motion made for that purpose, to dismiss such appeal, but 
by an order or decree made December 7, 1907, in effect reversed the 
decree appealed from, and assessed against ail of the defendant's 
stockholders including Elliott SO^o of the par value of the capital 
stock of the railroad company held by them; that some of the de- 
fendants in the consolidated cause thereupon duly prosecuted a pro- 
ceeding in error to the Suprême Court of Ohio, giving a supersedeas 
bond under the laws of that state; that the Suprême Court May 11, 
1909, reversed the decree of the circuit court of December 7, 1907, 
and sustained and affirmed the decrees of the court of common pleas 
of July l'7, 1905, and December 22, 1906, respectively, and found and 
adjudged that the judgments, decrees and assessments and each of 
them made and entered in the consolidated cause in the court of 
common pleas July 17, 1905, and December 22, 1906, respectively, 
were final and conclusive, and that they and each of them "now stand 
unreversed and unmodified and are in fuU force and virtue in law" ; 
that ail the above mentioned appeals and proceedings upon writs of 
error were taken in due time as required by law, and upon proper 
bonds being filed as required by law, and as hereinabove referred to ; 
that the effect of said appeals and proceedings on writs of error un- 
der and by virtue of the laws of Ohio was to suspend the opération 
and etïect of the said decrees of the court of common pleas ; that by 
reason of said appeals and proceedings by writ of error there was 
no time during which Irvine could lawfully proceed as such receiver, 
under and by virtue of the decrees of the court of common pleas, to 
enforce the collection of the amounts so assessed against the stock- 
holders of said company, défendants in the consolidated cause, nntil 
the making of the order and decree of the Suprême Court May 11, 
1909; that the court of common pleas made a further order and de- 
cree May 28, 1909, that Irvine as receiver be invested with the title 
and ownership in trust for the creditors of the railroad company of 
and to ail and singular its property and assets and the rights of its 
creditors against its stockholders wherever situated or held, including 
the right to the sum of money found due from and assessed against 
Elliott as above mentioned, and empowering, authorizing and direct- 
ing Irvine, receiver as aforesaid, to institute and prosecute in his 
own name in pursuance of the statute in such case made and provided, 
such action, actions or other proceedings against the défendants in the 
consolidated cause and the stockholders of the railroad company, or 
any of them, in any court of compétent jurisdiction in Ohio or else- 
where as he might deem necessary or proper for the recovery of the 
amount due from such défendant or défendants and from the stock- 
holders of the railroad company as thereinbefore or thereafter found 
and adjudged by the court of ccmmon pleas, and further authorizing 
and empowering him to commence and prosecute such action or ac- 
tions against such défendants and stockholders, or any of them, 
whether residing in Ohio or elsewhere, and whether served with pro- 
cess in such proceedings in the court of common pleas by publication 
or otherwise, and to commence and prosecute such action or actions 
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against any such défendants or stockholders who were during the 
pendency of the action in the court of common pleas non-residents of 
Ohio whether personally served with process or not in such action; 
that the decree of May 28, 1909, is final and unreversed and in full 
force and effect and no appeal therefrom is pending; that by virtue 
of the constitution and statutes of Ohio and the decrees of the court 
of common pleas and Suprême Court of Ohio above mentioned, the 
plaintifï Irvine, receiver, became invested with the title and ownership 
in trust for the creditors of the railroad company of ail its assets and 
the rights of its creditors against its stockholders, wherever situated 
or held, including the several sums found by the court of common 
pleas to be due from the stockholders of the railroad company, and 
among them the sum adjudged and decreed to be due from Elliott as 
above mentioned, and was authorized, empowered and directed to 
collect the same by suit in any court of compétent jurisdiction 
whether in Ohio or elsewhere, in his name as such receiver or other- 
wise; that Irvine duly qualified and entered upon the discharge of 
his duties as receiver and is duly qualified as receiver for the pur- 
poses aforesaid; that at and prior to the time of the incorporation 
of the railroad company and when Elliott became a stockholder there- 
of and when the Marriott and Kinsey suits were commenced in the 
court of common pleas and thereafter, the constitution of Ohio pro- 
vided that "dues from corporations shall be secured, by such individ- 
ual liability of the stockholders, and other means, as may be pre- 
scribed by law ; but, in ail cases, each stockholder shall be liable, over 
and above the stock by him or her owned, and any amount unpaid 
thereon, to a further sum, at least equal in amount to such stock"; 
that during ail of said time the statutes provided that "the stockhold- 
ers of a corporation which may be hereafter formed, and such stock- 
holders as are now liable under former statutes, shall be deemed and 
held liable, in addition to their stock, in an amount equal to the stock 
by them subscribed, or otherwise acquired, to the creditors of the 
corporation, to secure the payment of the debts and liabilities of the 
corporation" ; that under the above mentioned constitutional and lég- 
islative provisions and the judgments and decrees of the court of com- 
mon pleas the statutory liability of the défendant hère passed to and 
is now vested in the plaintifï as the représentative of the creditors of 
the railroad company, and the plaintifï now holds title thereto as a 
trust fund for their benefit; that at and prior to the time of the fil- 
ing of the Marriott and Kinsey pétitions in the court of common 
pleas Elliott was and bas ever since continued to be the owner and 
holder of the said 325 shares of the capital stock of the railroad com- 
pany; that the court of common pleas duly found, adjudged and de- 
creed in the Consolidated cause that he was duly served with process 
in such cause by publication, pursuant to the laws of Ohio in such 
case made and provided, being section 3260 of the revised statutes 
of Ohio, as amended April 16, 1900 (94 Ohio Laws, p. 359); that 
the plaintiff by virtue of the constitution and laws of Ohio and his 
appointment and qualification as receiver in the Consolidated cause 
became and now is the représentative of the creditors of the railroad 
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Company and is "vested with the title to ail and singular the rights 
of action possessed by said railroad company and its creditors, in- 
cluding the right of action to recover the indebtedness of said stock- 
holders and the indebtedness of this défendant to the creditors of 
said Company, as hereinabove alleged, and is dnly authorized to main- 
tain this action in this court against the défendant herein to recover 
the sum aforesaid due from and assessed against this défendant" as 
above mentioned ; and that the plaintiff bas demanded and been re- 
fused payment by the défendant, etc. 

The demurrer assigns nine grounds, as follows : 

"1. That said déclaration is uncertain and Iiisiifiicient in that it does not 
aver on the twelftli pase of the said déclaration at what date au appeal 
was taken in said cause in the said déclaration mentioned, iToni said decree 
dated .Tuly 17th, 1905, or when said appeal was dismissed b.v said circuit 
court for Franklin County, State of Ohio, nor bj' whoui said appeal was 
so talîen and prosecntert, 

2. That said déclaration is uncertain and insufficient in that it is not 
stated therein on pages 12 and 13 of said declai'ation at wliat date said plain- 
tiff in the cause mentioned in said déclaration did take an appeal from said 
decree dated Deceniber 22nd, 1900, to the circuit court for Franklin County 
and State of Ohio, or when said plaintifi: filed an appeal bond as required by 
the laws of the State of Ohio. 

3. That said déclaration is uncertain and Insuflicient in that it is not stated 
therein on page 13 of said déclaration what défendants in said Consolidated 
cause mentioned in said déclaration did prosecute said mentioned proceerting 
on writ of error to said Suprême (^ourt of said State of Ohio, upon which the 
said mentioned order of the Suprême Court of the State of Ohio of May llth, 
1909, was entered. 

4. That it appears by said déclaration and by the record in said cause that 
said plaintifC is barred by the statute of limitations of the State of Ohio 
against the mainfaining of this action, in that suit against said défendant 
was not hrought within eighteen months from the aeerual of the cause of ac- 
tion mentioned in said déclaration. 

5. That it appears by said déclaration and the record in said cause that 
said plaintiff is barred from the maintaiuing of this action by the statute of 
limitations of the State of Ohio, in that this suit was not hrought within 
six years from the accrual of the supposed liability or cause of action against 
this défendant. 

6. That it appears by sa.id déclaration and tlie record in said cause that 
said plaintiff is barred from maintaiuing this suit by tlie statute of limita- 
tions of the State of Delaware, in that tliis action was not lirouglit within 
three years from the accrual of the cause of action against this défendant. 

7. That it appears by said déclaration and the record in said cause tliat 
the statutory procédure of the State of Ohio upon \vhich this action is based 
was not coinplied with, and that thereby no cause of action exists against 
this défendant. 

8. That said plaintiff hath no right as a receiver appoiuted by the courts 
of Ohio to maintain this action in tlie circtiit court of the United States for 
tlie District of Delaware. 

9. That tlie statutory procédure of Ohio is void and legally inefflective as 
to stockholders who were not personally served with process." 

The counsel for the défendant in open court at the hearing and also 
in his brief of argument said that : 

'Of tlie .grounds specially set up by said demurrer, the flftli, seventli and 
nlnth are not insisted upon and no judgment of the court is asked thereou, 
the same beiug abandoued so far as tliis demurrer is concerned." 
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The défendant thus practically, though impliedly, admits for the 
purpose of disposing of the demurrer, first, that the Ohio six year 
limitation is not appHcable to this case; second, that the statutory 
procédure of Ohio upon which this action is based was compHed with ; 
and, third, that such statutory procédure is vaUd and legally effective 
as to stockholders not personally served with process. Of the remahi- 
ing causes of demurrer five, namely. Nos. 1, 2, 3, 4 and 6, direcdy 
or indirectly involve questions touching the effect upon this action of 
statutes of limitation or lapse of time, and number 8 challenges the 
right of the plaintiff as a receiver appointed in Ohio to maintain an 
action in Delaware to enforce the statutory or double liability of a 
stockholder of an Ohio corporation. This last cause of demurrer may 
conveniently be considered first. 

[1] Section 3 of article 13 of the Ohio constitution of 1851 pro- 
vided : 

"Dues from corporations shall be seeured by such lii(li\'i(lual liability of 
the stockholders, and other means, as may be presci'ibed by law ; but, in ail 
cases, each stockholder shall be llable, over and above the stock by him oi' 
lier owned, and any aniount unpald thereon, and to a further svini, at least 
equal in amount to such stock." 

This provision continued in force until after the défendant acquired 
his shares of the capital stock of the railroad company and after the 
consolidation of the Marriott and Kinsey pétitions as above men- 
tioned. This constitutional provision was amended November 3, 1903, 
so as to read: 

'■Sec. 3. Dues from private corporations shall be seeured by such means 
as may be prescribed by law, but in no case shall any stockholder be in- 
dividually liable othei-wise than for the uupaid stoclc owned by him or her." 

[2] It is unnecessary, however, in this immédiate connection to 
dweh upon the latter constitutional provision, for the plaintiff's right to 
maintain this action, if it exists, must rest upon the constitutional pro- 
vision of 1851 and the législation enacted thereunder, That provi- 
sion contemplâtes législative action to effect its purpose, and under it 
the législature of Ohio by act of May 1, 1852 (50 Ohio Laws, p. 296, 
§ 78), amended April 17, 1854 (52 Ohio Laws, p. 44, § 1), provided, 
among other things: 

"AU stockholders of any railroad, tiinipike, or plank-road, magnetic tele- 
graph, or bridge company, or any joint stock company, organized under the 
lirovisions of tliis act, shall be deenied and held liable to an amount equal 
to their stock subscribed, in addition to said stock for the purpose of se- 
eurlug the creditors of such company," etc. 

Of this législative provision the Suprême Court of Ohio in Wright 
V. McCormack, 17 Ohio St. 87, said : 

"The statute adopts the miniamm liability allowable by the Constitution, 
and was iutended to make the constitutional provision effective." 

[3] And later, section 3258 of the revised statutes of Ohio, in force 
from 1880 to April 29, 1902, provided : 

"The stockholders of a corporation which may be hereafter formed, and 
such stockholders as are now liable under former statutes, shall be deeméd 
and held liable, in addition to their stock, in an amount equal to the stock 
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by them subscribed, or otherwlse acquired, to the creditors of the corporation, 
to secure the payment of the debts and llabllitles of the corporation." 

This section was in force at the time of and prior to and after the 
incorporation of the railroad company and the acquisition by the de- 
fendant of his stock therein and the commencement of the Marriott 
and Kinsey suits, and consequently the défendant, upon the acquisi- 
tion of his stock, assumed and became subject to the statutory double 
liability. Bernheimer v. Converse, 206 U. S. 516, 27 Sup. Ct. 755, 
51 L. Ed. 1163; Howarth v. Lombard, 175 Mass. 570, 56 N. E. 888, 
49 L. R. A. 301. It was a liability imposed upon ail the stockholders. 

Section 3260 of the revised statutes, deahng with the subject of 
remédiai procédure for the enforcement of the double liabiHty, was 
as follows: 

"Sec. .3260. A stockholder or credltor may enforee such liability by action 
jointly against ail the holders or owners of stock, which action shall be for 
the beneflt of ail the creditors of the corporation and against ail persons lia- 
ble as stockholders ; and in such action there shall be found and determlned 
the amount payable by each person liable as stockholder on ail the indebted- 
ness of the corporation, in which adjudication no costs shall be taxed to nor 
collected of any stockholder to an amount which, together with the amount 
to be paid on said indebtedness, wlU exceed the amount of the stock on which 
he is liable." 

This section remained in force from 1880 until March 22, 1894 (91 
Ohio Laws, p. 88), when it was amended by the addition of a proviso, 
which, so far as may be pertinent to this case, was as follows: 

"Provided, that in any such action the plaintifC may file in the court a 
sworn statement that a stockholder or stockholders or the légal représenta- 
tives of a deceased stockholder hâve not been summoned, giving their rési- 
dence if known, and that it is impracticable to secure service of sumruons 
upon such stockholder or such légal représentatives of a stockholder, and re- 
mittlng from the clalm of the plaintifC or of other creditors consentiug, so 
much as may be found payable by such stockholders not served with sum- 
mons except those who may be insolvent or non-resident of the state, and 
.iudgment shall be rendered against the stockholders who bave been served 
with summons, for the pro rata amount for vi'hlch they would be liable if 
ail solvent stockholders résident of the state were served with summons," etc. 

[4] The court of common pleas of Ohio is vested with common 
law and chancery jurisdiction. Under the foregoing législation the 
enforcement there of the statutory double liability of stockholders of 
a corporation of that state involved équitable procédure. This re- 
sulted from the essential nature of such liability. It did not consti- 
tute a primary fund or resource for the payment of the corporate in- 
debtedness, but was only a collatéral security for the exclusive ben- 
efit of the creditors and not to be availed of while other means of 
compelling payment remained open, whether through the collection 
of unpaid stock subscriptions or the seizure and sale of other cor- 
porate assets, nor until after the ascertainment, through an account, 
of a proper and équitable basis for an assessment against ail the stock- 
holders respectively. In Zieverink v. Kemper, 50 Ohio St. 208, 34 
N. E. 250, the court, referring to the procédure under section 3260 
before its amendment to enforee the double liability said: 

'We thlnk there is abundant authority in the statutes for the appointment 
of a receiver in an action to coUect the statutory liability of stockholders, 
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and that such Is the usual and better practice. But the Judgment against 
tlie several stockholders must be rendered in the original action brought by 
a créditer or stockholder as provided in section 3260 revised statutes. Such 
an action is équitable In its nature, and the statutory liability of the stock- 
holders is a trust fund inuring to tlie equal beneflt o( ail the creditors of 
the corporation, and this fund Is made up from différent amounts of nioney, 
to be collected from many différent stockholders, and to be distributed among 
many creditors, and no one créditer is more interested in the collection than 
another. As no préférence can be obtained by diligence, no one wonld be 
specially interested in prosecutlng suits for the equal benefit of hlmself and 
others; and in such cases, it is the usages ef equity to appoint a receiver 
to collect and distribute the fund under the order of the court, for the equal 
benefit of ail the creditors. The fact that the right of action Is given by 
statute makes it none the less an équitable action, and being an équitable 
action. In its nature, requlring the service of a receiver, it is one of thèse in 
which recelvers hâve heretofore been appointed by the usages of equity as 
provlded In section 5587 of the revised statutes." 

In Younglove v. Unie Co., 49 Ohio St. 663, 33 N. E. 234, the court 
said: 

"The action Is an équitable one, in whith ail the creditors and stocl^holders 
niust be parties, and tlie court may wltlihold final judgment until the exact 
amount each stoc'nb.-ilder should pay can be aseertained, or so mould its de- 
cree as te require tlie several stockholders to pay their proper proportion of 
the liabilities remainlng after the application of ail the assets of the cor- 
poration toward their satisfaction, and retain eontrol over the cause and 
the parties until their ultimate rights shall be detennined and adjusted." 

In Kulp V. Fleming, 65 Ohio ,St. 321, 62 N. E. 334, 87 Am. St. 
Rep. 611, the court said: 

"Our method of enforcing the liability of stockholders Is by a proceeding 
in the nature of a suit in equity which contemplâtes the bringing in of the 
corporation, of ail the creditors, and of ail the stockholders, and a decree 
which will adjust and flnally settle the rights and liabilities of the parties." 

[5-7] The foregoing cases suffice to show the équitable nature of 
the procédure to enforce the stockholders' statutory double liability 
prior to the filing of the Marriott and Kinsey pétitions, and that it was 
proper and usual to appoint receivers to collect the amount due under 
such liability. Unless under very exceptional circumstances, not dis- 
closed hère, the insolvent corporation was made a party défendant 
with the stockholders. Zieverink v. Kemper, 50 Ohio St. 208, 34 N. 
E. 250, was decided before section 3260 was amended by the addition 
of the above quoted proviso ; and in that case the court declared that 
in the procédure under that section "the judgment against the several 
stockholders must be rendered in the original action brought by a créd- 
iter or stockholder" as therein provided. And that section as amended 
March 22, 1894, did not authorize or contemplate the enforcement of 
the double liability against stockholders of insolvent corporations who 
from non-residence or other cause could not be served with process un- 
less voluntarily appearing. It did not authorize, nor was there any 
other législative act then in force authorizing, the appointment of a 
receiver to bring suit outside of Ohio for the collection of any assess- 
ment made against non-resident stockholders of Ohio corporations un- 
der their statutory or double liability. Nor did either the Marriott 
pétition or the Kinsey pétition pray for the appointment of such a 
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receiver. The former pétition did net allude to a receivCr. Tiie Kin- 
sey pétition, indeed, prayed that after the "ascertainment of said debts 
and liabilities, stockholders and assessments a receiver should be ap- 
pointed to collect the said assessments and to distribnte the same." 
But in view of the provisions of section 3260 as amended and of the 
practice to appoint receivers to collect such assessments only within 
the limits of Ohio, it is to be presnmed that the petitioner did not 
contemplate the appointment of a receiver with less restricted power. 
A peculiar condition of things existed at and before the tirne of the 
acquisition by the défendant of his stock, the filing of the Marriott 
and Kinsey pétitions, and thereafter and until section 3260 was further 
amended and suppleniented April 16, 1900. The constitutional pro- 
vision of 1851 was still in force declaring that dues from corporations 
"shall be secured by such individual liability of the stockholders" but 
"in ail cases, each stockholder shall be liable," etc. And section 3258 
of the revised statutes was still in force providing generally and with- 
out exception that "the stockholders of a corporation * * * shall 
be deemed and held liable," etc. Neither the constitutional provision 
nor the législation enacted thereunder for the création of the double 
liability discriminated between résident and non-resident stockholders. 
And this is accentuated by the fact that section 3260, both before and 
after its amendment Mardi 22, 1894, required an "action jointly 
against ail the holders or owners^of stock." The double liability of 
ail the stockholders, non-resident as vi'ell as résident, clearly was estab- 
lished by section 3258 of the revised statutes in connection with the 
constitutional provision of 1851, and was not and could not under 
the constitution of the United States be destroyed, lessened or im- 
paired in the case of Elliott and others who, by their acquisition of 
stock, contractually assumed and became suljject to the double liability 
for the benefit of ail creditors of the railroad company. The légis- 
lature failed to provide at any time prior to April 16, 1900, an adé- 
quate remedy for its enforcement against those stockholders who were 
non-residents. That such a remedy could be provided by the légis- 
lature for the enforcement of the existing double liability of non-resi- 
dent stockholders who had accjuired their stock before the création 
of such remedy but while the constitutional and statutory provisions 
creating the double liability were in force is established by the cases. 
In Bernheimer v. Converse, 206 U. S. 516, 27 Sup. Ct. 755, 51 L. Ed. 
1163, the court had under considération a statute of Minnesota amend- 
ing a former act relative to the double liability of stockholders of cor- 
porations of that State, and providing a remedy for its enforcement in 
other States, which could not be eiïected before the passage of the 
amendatory act. The court speaking with référence to the contract 
growing eut of the purchase of stock said : 

"The obligation of this contract blnds the stockholder to pay to the cred- 
itors of the corporation an amount sufliclent to pay tlie debts of the corpora- 
tion which its assets will not pay, up to an amount equal to the stock held 
by each sharehokler. That is his contract, and the duty which the statuto 
imposes, and tliat is lils obligation. Any statute wliich took away the bene- 
fit of sucli contract or obligation VA'ould be vold as to the credltor, and any 
attempt to increase tlie obligation beyoud that incurred by the stockholdrr 
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vvould fall withln the prohibition of the constitution. But tliere was nothing 
in tiie laAV8 of Minnesota ini(lei'tai<ing to nialvc; effectuai the constitutional 
provision to which we hâve referred, preventlng the législature from glvinj; 
additional remédies to make the obligation of the stockholder eiïectual, so 
long as his original undertaking was not eularged. There is a broad dis- 
tiiietiou between laws in)pairing the obligation of contracts and tliose whlch 
sluiply undertake to give a more efficient reniedy to enforce a contract al- 
ready made. * * * The llability arising under the constitution of Min- 
nesota was such that législation was appropriate to make it effectuai. We 
can lind nothing in the fact that one législature lias passed an act whlch 
would conclade a subséquent îaw-niaking body of equal power from passing 
new and additional measures to make the remedy more effectuai. That the 
llrst act did not accomplish its purpose is évident. Under it stockholders in 
another State, who could not be reached by Personal service, were immune 
from llability and the entire burden was casfc upon local stockholders. ïhere 
was no provision for a recelver or assignée beginning action outside the 
State, and it was held by this court in Haie v. AUinson, supra [188 U. S. 56, 
23 Sup. et. 244. 47 L. Ed. ,3801, that a chaneery recelver was powerless to 
enforce the rights of creditors beyond the borders of the State. In this con- 
dition of affairs the State of ^Minnesota bas undertaken to provide a pro- 
ceedlng for the settlement of insolvent corporations which shall ascertain 
the assets of the corporation, the extent of the indebtediiess of the corpora- 
tion, the amount to which it is necessar.v. if at ail, to eall upon the stock- 
holders' llability. It is obviously an act intended to make effectuai the lia- 
bilit.v which is incurred by stockholder.s under the constitution of the State, 
and it ought not to be rendered nugatory unless substantial objection exists 
against its enforcement. It opérâtes ecjually uiJon ail stockholders at home 
and abroad and assesses ail by a uniform ride. * * * By becoming a 
member of a ilinnesota corporation, and as.suniing the llability attaching to 
such membership, he became sub,1ect to such régulations as the State might 
lawfully make to render the llability effectuai." 

The above doctrine was approved and enforced in Converse v. 
Hamilton, 224 U. S. 243, 32 Sup. Ct. 415, 56 L. Ed. 749. The Su- 
prême Court of Ohio has decided that a rétrospective statute of a 
purely remédiai nature is not répugnant to the provision of the Ohio 
constitution forbidding the passage of rétroactive laws. Gager v. 
Prout, 48 Ohio St. 89, 26 N. E. 1013. _ 

[8] Largely for the purpose of affording an adéquate remedy for 
the enforcement of the stockholders' double liability under the con- 
stitution of 1851 and section 3258, section 3260 was further amended 
and supplemented April 16, 1900, so as to read as follows : 

"Sec. ,3260. Whenever any creditor of a corporation seeks to charge the 
directors, trustées, or other superintending oflicers of a corporation, or the 
stockholders tliereof, on account of any liability created by law. he may flle 
his complalnt for that purpose in any commou pleas court whlch pos.sesses 
jurisdietion to enforce such liability. 

Sec. 3260a. The court shall proceed thereon as in other cases, and, wheu 
necessary, shall cause an account to be taken of the property and obligations 
due to and from such corporations, and niay appoint one or more receivers. 

Sec. 3260b. If, on the eoming in of the answer or upon the taking of such 
account, it appears that sucli corporation is insolvent, and has not suffl- 
cient propert.y or eft'ects to satisfy such creditor, the court may proceed to 
ascertain the respective liabilities of the directors, oflicers and stockholders 
and enforce the sanie by its judgment, as in other cases. 

Sec. .3260c. In ail case.s in which the directors or other oflicers of a cor- 
poration, or the stockholders thereof, are made parties to an action in which 
a judgment is rendered, if the property of such corporation is insuffieient 
to discharge its debts, the court shall give notice to nou-resident stockhold- 
203 F.— 7 
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ers as provided in sections 5048, 5049, 5050, 5051 or 5052 of the revised stat- 
utes, and shall first proceed to eoiiipel each stoclvholder to pay in tlie amount 
due and remaining vinpaid on the shares of stocli Iield by him, or so nrnch 
thereof as Is necessary to satisfy tlie debts of the company. 

Sec. 32C0d. If the debts of the company remain unsatisfled, the court shall 
proceed to ascertain tlie respective liabilities of the directors or other offlcers 
and of the stockholders, and to adjudge the amount payable by each, and 
enforce the judgment, as in other cases. The court may authorize and di- 
rect the receiver to prosecute such action in his own name as receiver, as 
may be necessary, in other jurisdlctions to collect the amount found due 
from any oflicer or stockholder. 

Sec. 3260e. Whenever any action is brought against any corporation, its 
directors or other superintendlng ofBcers, or stockholders, according to the 
provisions of this chapter, the court vphenever it appears necessary or proper, 
may order notice to be publlslied, in such manner as It shall direct, reqiiiring 
ail the creditors of such corporation to exhibit their claims and become par- 
ties to the action, vs'ithin a reasonable time, net iess tban six months from 
the flrst publication of such order, and, in default thereof, to be preeluded 
from ail benefit of the judgment wliich shall be rendered in such action, and 
from any distribution which shall be made nnder such judgment. 

Sec. 3260f. Upon a final judgment in any such action against an insol- 
vent corporation, the court shall cause a iust and falr distribution of the 
property and assets of such corporation or the proceeds thereof to be made 
among its creditors." 

The above amendatory and stipplemental act provided that "this act 
shall apply to pending actions, and shall take effect and be enforced 
from and after its passage." While it is possible that the hypercriti- 
cal may object to some of the phraseology in this act, the meaniiig 
of its provisions when read in the light of the earlier statutes in 
pari materia is plain and unmistakable. It did not undertake to cre- 
ate any new liability or to change the gênerai nature of the suit for 
the enforcement of the double liability, but to provide an efficient rem- 
edy for its enforcement against non-resident stockholders. Section 
3260 provides for a proceeding by a créditer in the court of commou 
pleas to enforce the statutory liability. Section 3260a directs the 
court, when necessary, to cause an account to be taken of the cor- 
porate assets and liabilities and authorizes the appointment of a re- 
ceiver. As has appeared the Suprême Court of Ohio had already rec- 
ognized the power of the court of common pleas to appoint receivers 
for the enforcement within that state of the double liability. Section 
3260b provides in eiïect that where on the coming in of the answer 
of the corporation or upon the taking of such account it appears that 
the corporation is insolvent, and has not sufîicient property to sat- 
isfy the claims of creditors on behalf of whom the plaintiff créditer 
sues, the court may ascertain the respective liabilities of the stock- 
holders and enforce the sanie by its judgment or decree. Section 
3260c provides in effect that in ail cases in which the stockholders 
are made parties to an action for the enforcement of the double lia- 
bility, where a judgment or decree is rendered against the corpora- 
tion, if its property is not sufficient to discharge its debts, the court 
shall give notice to non-resident stockholders pursuant to the sections 
of the revised statutes therein specified, and shall "first proceed to 
compel each stockholder to pay in the amount due and remaining un- 
paid on the shares of stock held by him, or so much thereof as is 
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necessary to satisfy the debts of the company." And section 3260d 
provides in effect that if, notwithstanding the payment by or collec- 
tion from the stockholders of the amount remaining unpaid on their 
stock, the corporate debts still continue unsatisfied, the court shall 
ascertain and adjust the amount due under the statutory double lia- 
bility of the respective stockholders, adjudge the amount payable by 
each, and enforce the judgment or decree; and to that end may "au- 
thorize and direct the receiver" to prosecute an action in his own 
name as receiver, as may be necessary, in any other state to collect 
the amount found due from a stockholder therein. 

[9, 10] In an action for the assessment against stockholders of an 
Ohio corporation of the amounts due from them under their double lia- 
bility and for the enforcement of such liability, not only must ail the 
stockholders be made parties, but further, the proceedings must be 
prosecuted in Ohio. Middletown Bank v. Railway Company, 197 
U. S. 394, 25 Sup. Ct. 462, 49 L. Ed. 803. While, however, an as- 
sessment made in such action necessarily includes both non-resident 
and résident stockholders, no valid and binding judgment or decree 
in personam can be rendered in the domiciliary proceedings against 
non-resident stockholders not served with process nor voluntarily ap- 
pearing; for it is elementary law that service by publication will not 
alone support such a judgment or decree. A decree in the domiciliary 
suit in Ohio finally ascertaining the amount necessary to be raised 
from the stockholders for the satisfaction of the corporate indebted- 
ness through the enforcement of their double liability, and assessing 
against them severally the amount appearing to be due from them 
respectively under such liabiHty, while it can be enforced by judg- 
ments and exécutions in the domiciliary proceedings against stock- 
holders over whom jurisdiction in personam has been obtained, can- 
not authorize or support a final judgment or decree in personam in 
the domiciliary suit, to be enforced by exécution or attachment against 
non-resident stockholders, not served with process nor appearing in the 
domiciliary proceedings. Irvine v. Bankard (C. C.) 181 Fed. 206. Af- 
firmed 184 Fed. 986, 106 C. C. A. 664. The proceedings on the Mar- 
riott and Kinsey pétitions both before and after their consolidation 
appear from the facts admitted by the demurrer to hâve conformed 
in their several stages to the law and practice existing at the time 
in Ohio as declared by the Suprême Court of that state. 

[11, 12] The Marriott claim against the railroad company had been 
reduced to judgment before the filing of the Marriott pétition for 
the enforcement of the double liability. The Kinsey claim, however, 
had not been reduced to judgment before the filing of the Kinsey pé- 
tition for the same purpose. But the railroad company at the time 
of the filing of each of thèse pétitions was wholly insolvent and with- 
out property of any kind applicable to the above claims or either of 
them, and had been so insolvent and without assets for a period ante- 
dating the recovery of judgment by Marriott on his claim October 
3, 1898. It also appears that at the last named date the property and 
ail property rights of the railroad company were in the hands of a 
receiver. It does not appear, however, what the nature and scope 
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of the receivership were, or that it continuée! until the filing of either 
of the above pétitions. The averment to the effect that the railroad 
Company was vvithout any property "other than" the double habihty 
of its stockholders amounts to an assertion that there were no nnpaid 
stock subscriptions. For such unpaid subscriptions constitute corpo- 
rate assets. Further, it appears from paper ''A/' niade jjart of the 
déclaration, that it was found by the court in the Consolidated suit 
that "prior to the commencement of this action, and prior to the in- 
solvency of The Columbus, Sandusky & Hocking Railroad Company, 
ail of the stock of the said railroad company had been fully paid up 
and that there is now nothing due and remaining nnpaid tosaid com- 
pany on the shares of stock held by any of the stockholders of said 
Company on account of subscriptions to the capital stock thereof." 
Under thèse circumstances the Suprême Court of Ohio has decided 
that it is not necessary that the creditor of a corporation should re- 
duce his claim to judgment and hâve an exécution returned unsatis- 
fied, or even obtain judgment, before bringing suit against the cor- 
l^oration and its stockholders for the enforcement of their double lia- 
bility. Younglove v. Lime Co., 49 Ohio St. 663, 33 N. E. 234 ; Mor- 
gan V. Lewis, 46 Ohio St. 1, 17 N. E. 558; Barrick v. Gifford, 47 
Ohio St. 180, 24 N. E. 259, 21 Am. St. Rep. 798. In the last named 
case it was said, "the law does not require the doing of a vain thing." 
But, as before stated, it does not appear from the facts admitted on 
demurrer that the railroad company had any property in the hands of 
a receiver at the time of filing the Marriott or the Kinsey pétition or 
that it then had any property or was represented by a receiver. The 
proceedings in the consolidated cause on which the decree of July 
17, 1905, was based conformed generally to the provisions of the con- 
stitution and statutes of Ohio applicable to the case and to the pro- 
cédure and practice of the courts of that state, as appears from the 
déclaration in connection with paper "A." The Marriott and Kinsey 
pétitions having been consolidated in March, 1902, ail the défendant 
stockholders residing in Ohio were duly served with process, and ail 
the défendant stockholders not residing there, including Elliott, were 
served by publication pursuant to the statute in that behalf. The 
consolidated cause was referred in June, 1902, to a master commis- 
sioner who pursuant to the order of référence proceeded to carry out 
ail the directions contained therein, including the ascertainnient of the 
names and addresses of the stockholders of the railroad company, 
other than those already parties to the case, who should be made de- 
fendants therein, what transfers of stock had been made and when, 
the solvency or insolvency of the various stockholders, the amount of 
stock held by each, the indebtedness of the railroad company, with 
the names and addresses of its creditors, and ail other things neces- 
sary to enforce the liability of the stockholders. The master commis- 
sioner filed his report March 17, 1905, which was confirmed by the 
court of common pleas July 17, 1905. In that confirmatory decree 
the court from the évidence and report of the commissioner found 
it necessary to make and did make an assessment of 25% of the par 
value of the stock held by each and ail of the défendant stockholders 
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in the consoHdated cause; and ordtred, adjudged and decreed that 
the stockholders within the jurisdiction of the court and served with 
process or who had appeared in that cause were severally liable for 
such assessment upon the stock owned by them respectively, and that 
the plaintiff in his own behalf and in behalf of ail other creditors of 
the railroad Company recover from each and every of such défend- 
ant stockholders the amount of the assessment made against such 
stockholder, and directed that in default of payment of the assessment 
by August 20, 1905, exécution should issue, f 1ère subject to reversai 
or modification on appeal in the domiciliary ])roceedings was a final 
binding judgment or decree in personam. But in the case of stock- 
holders who were non-residents of Ohio and only served by publica- 
tion, (Elliott being one of them) this decree did not direct the entry 
of judgment for the recovery of the amount of the assessment; but 
made the assessment and authorized and empowered, as far as it 
could, Irvine as receiver to sue for and collect the same, in the fol- 
lowing words : 

"And said receiver is hereby further authorized, directed fiiid empowered 
to proceed to collect and enforce by suit or b.y sucli action flled in his own 
nanie as receiver as niay be necessary or otherwlse in any jurisdiction and 
before any court of compétent jurisdiction ail assessments ordered' and made 
or amounts due or found due herein against each and ail persous, estâtes, Per- 
sonal représentatives, firms or corporations who hâve been made parties de- 
fendant herein and served by publication or otherwise, or who are parties 
défendant, or who hâve been fonnd by the court to be stockholders in sald 
The Columbus, Sandusky & Ilockins Railroad Company and liable to such 
assessment, ail according to the statute in such case made and provided." 

[13] That the assessment made as above stated against stockholders 
of the railroad company, whether non-resident or résident in Ohio was 
valid hardly can be questioned. It appears to hâve been based upon a 
lawful and proper ascertainment of the facts necessary to authorize 
and support it. And as before stated, counsel for the défendant 
through his abandonment of the seventh ground of demurrer virtu- 
ally admitted that the statutory procédure in Ohio upon which the 
présent action was based was duly complied with. But what is of 
controlling importance the Suprême Court of Ohio in the decree in 
the domiciliary suit made May 11, 1909, found and adjudged that 
the decree of the court of common pleas of July 17, 1905, and the 
supplemental decree of the same court made December 22, 1906, re- 
spectively, "are final and conclusive in said case and that from said 
judgments, decrees and assessments no valid or lawful appeal or pro- 
ceeding in error was ever prosecuted, and that said judgments, decrees 
and assessments and each of them, now stand unreversed and unmodi- 
fied and are in full force and virtue in law." The railroad company 
was made a défendant and served with process and it duly appeared 
in the domiciliary proceedings. The non-resident stockholders includ- 
ing Elliott were joined as défendants with the railroad company and 
résident stockholders and constructively served by publication pursu- 
ant to the laws of Ohio. The domiciliary suit, so far as it related 
to the making of the assessment against non-resident stockholders not 
actually served with process nor appearing, was in the nature of a 
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proceeding in rem, where service by publication is sufficient. Shipman 
V. Treadwell, 200 N. Y. 472, 93 N. E. 1104. And in that suit such 
non-resident stockholders were represented by the company ; and the 
decree ordering the assessment, while not binding them as a judgment 
or decree in personam rendered after personal service of process, was 
conclusive upon them as to the amount of the indebtedness or liability 
of the company and the necessity of making an assessment upon the 
stock to the extent and in the amount set forth in such order and de- 
cree. Bernheimer v. Converse, 206 U. S. 516, 27 Sup. Ct. 755, 51 L,. 
Ed. 1163; Converse v. Hamilton, 224 U. S. 243, 32 Sup. Ct. 415, 56 
L. Ed. 749; Howarth v. Lombard, 175 Mass. 570, 56 N. E. 888, 49 
L. R. A. 301 ; Hancock National Bank v. Farnum, 176 U. S. 640, 20 
Sup. Ct. 506, 44 L. Ed. 619; Francis v. Hazlett, 192 Mass. 137, 78 
N. E. 405, 116 Am. St. Rep. 230; Goss v. Carter, 156 Fed. 746, 84 
C. C. A. 402; Hawkins v. Glenn, 131 U. S. 319. 9 Sup. Ct. 739, 33 
L. Ed. 184; Irvine V. Putnam (C. C.) 167 Fed. 174; Irvine v. Putnam 
(C. C.) 190 Fed. 321. 

The Minnesota statute considered in Converse v. Hamilton, 224 
U. S. 243, 32 Sup. Ct. 415, 56 L. Ed. 749, declared in section 5 : 

"Sald or^er and the assessment tliereby levied sliall be conclusive upon and 
against ail parties liable upon or on account of any stock or shares of said 
corporation, whether appearing or represented at said hearing or having 
notice thereof or not, as to ail niatters relating to the amount of and the 
proprlety of and necessity for the said assessment. This provision shall also 
apply to any subséquent assessment levied by said court as hereinafter pro- 
vided." 

[14] But the above section of the Minnesota statute is unimpor- 
tant so far as the détermination of the force and applicability of Con- 
verse V. Hamilton to this case as an authority on the point just dis- 
cussed is concerned. In the fi.rst place, no stress was laid, upon it 
by the court in the décision of the case. Secondly, the court recog- 
nized the principle enunciated in Howarth v. Lombard and Bern- 
heimer V. Converse that, as declared in the latter case, the "members 
of the corporation should be sufficiently represented by the présence 
of the corporation itself" in the "liquidation of the affairs of the cor- 
poration in a proceeding in the State of its origin." And thirdly, sec- 
tion 5 above quoted was only déclarative of existing lavv as stated by 
the authorities. But non-resident stockholders, not appearing nor 
served with process in the domiciliary proceedings, would not be pre- 
cluded from showing in proceedings elsewhere brought against them 
to enforce payment of the assessment, that they were not stockhold- 
ers, or not holders of stock in the amount alleged, or that they had 
claims against the company vi'hich at law or in equity they were 
entitled to set ofï as against the assessment upon their stock, or that 
they had any other defence or def ences personal to themselves. Bern- 
heimer V. Converse, 206 U. S. 516, 27 Sup. Ct. 755, 51 L. Ed. 1163; 
Converse v. Hamilton, 224 U. S. 243, 32 Sup. Ct. 415, 56 L. Ed. 749; 
Howarth v. Lombard, 175 Mass. 570, 56 N. E. 888, 49 L. R. A. 301. 

Section 3 of article 13 of the constitution of Ohio relating to dou- 
ble liability of stockholders was amended November 3, 1903, so as 
to read as f ollows : ' 
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"Dues from private corporations shall be secured by sueh nieans as may 
be prescribed by law, but In no case shall any stockholder be indlvldually 
liable otherwise than for tlie unpaid stock owned by him or lier." 

This amendment was not adopted until after the Marriott and Kin- 
sey pétitions had been consolidated. It had for its object, not any 
mère change or substitution of remedy for the enforcement of the 
statutory double Hability, but the abolition of the liability itself, and 
could not defeat or affect the consolidated cause. The Suprême Court 
of Ohio has decided this point not only in the consolidated cause 
but elsewhere. In Poston v. Hull, 75 Ohio St. 502, 80 N. E. 11, where 
the action to enforce double liability was brought against a corpora- 
tion and divers alleged stockholders before the amendment was adopt- 
ed, the court said: 

"To avoid possible mlsunderstanding it may be added that this controver- 
sy, having arisen before the récent amendnient to the constitution of the 
State, wMch abolishes the double liability of stoclcholders, is not alïected by 
that amendment." 

This statement strictly accords with the doctrine of Ochiltree v. 
Railroad Co., 88 U. S. (21 Wall.) 249, 22 L. Ed. 546. 

That the plaintiff has sufficient title to maintain this action, al- 
though in Delaware, whatever may be its final outcome, I think there 
can be little or no doubt on the authorities. The défendant on this 
point principally relies on Haie v. Allinson, 188 U. S. 56, 23 Sup. Ct. 
244, 47 Lf- Ed. 380. But that case is wholly inapplicable to the facts 
hère disclosed. The Minnesota statute of 1894 there considered nei- 
ther vested title in the receiver nor expressly or impliedly author- 
ized the appointment of a receiver to sue in other states for the en- 
forcement of the stockholders' double liability. The receiver, though 
appointed pursuant to the statute, was a chancery receiver with no 
other power than resulted from his appointment by the court in the 
exercise of its gênerai jurisdiction in equity. The court said: 

"We are of opinion, following the décisions of the highest court of Minne- 
sota, that the statutes of that State do not provide for the appointment of 
a receiver to recover as sucli the aniount of the added liability of the non- 
resideut shareholders to credltors of an Insolvent corporation. ïhey do not 
in-ovide tliat such liability shall be assots of the corporation, to be recovered 
by the receiver and payable to its credltors when such liability is enforced 
and the money recovered. There is no transfer of any right or title to a 
receiver to enforce the liability, (certainly not as to non-resideut stockhold- 
ers,) nor is it a case where any assignnient of such right by the credltors 
has been made, so that the receiver is, in fact, an assignée of the persons 
interested in the recovery from the stockholders. We are thus brought to 
the fact tluit this is a plain and simple case of the appointment, authorized 
by statute, of a receiver by a court of equity in the exercise of its gênerai 
jurisdiction as such court, with no title to the fund in him, and where such 
receiver acts slmply as the arm of the court without any other right or 
title, and the question is whetlier, in thèse circumstances, a receiver eau 
maintain this suit in equity in a foreign State by virtue of his appointment 
and the direction to sue contained in the decree in the case in which he was 
appointed a receiver?" 

[15, 16] And it was held that he could not. Whatever signifîcance 
Haie V. Allinson may hâve in the considération of the présent case 
is due to the marked contrast between the nature and functions of 
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the receiver there and the receiver hère ; cleaiiy serving to distinguish 
the two cases from each other in principle. If Irvine were a raere 
chancery receiver of the railroad company, appointed by the court of 
common pleas in the exercise of^its gênerai jurisdiction in equity, hc 
could not solely in that capacity uhder any circumstances enforce the 
double liability of the défendant as a stockholder of that company. 
But he was more than a mère chancery receiver so appointed. The 
législature authorized his appointment by the court as a receiver to 
sue for and recover both beyond and vvithin the limits of Ohio the 
amounts due under the double liability of the stockhoklers, and the 
court pursuant to such législative authcrization appointed him for that 
purpose. He possessed the same authority and power as if directly 
named and appointed by the législature. But the double liability of 
the stockholders, unlike unpaid subscriptions for stock and other pe- 
cuniary demands of the corporation, is not included aniong the cor- 
porate assets. It is a liability, not to the corporation, but to its cred- 
itors, to secure payment of their claims against the cor]3oration. It 
could not be controlled, released or assigned by the corporation even 
for the gênerai and equal benefit of its creditors. It runs directly 
to the creditors and cannot be enforced by the corporation, but only 
by the creditors or some one representing them. Wright v. McCor- 
mack, 17 Ohio St. 87; Umsted v. Buskirk, 17 Ohio St. 114; Hawkins 
V. Furnace Co., 40 Ohio St. 507; Howarth v. Lombard, 175 Mass. 
570, 56 N. E. 888, 49 L. R. A. 301. In Wright v. McCormack, where 
it was held that an attempted assignaient of the double liability by 
a corporation, though for the equal benefit of ail its creditors, was 
void, the court said : 

"Tlie liability tlius iiiiposed on stockliolders is not a ]ii-imary resource or 
fund for the payrueut oï tlie debts of the eorijoration. It is collatéral and 
conditioiial to the principal obligation whleli i-ests on the corporation, and 
is to be resorted to by tlie credltor-s only in case of the insolvency of the 
corporation, or where payment caïuiot be enforced against it by the ordinai-y 
jirocess. It is a security provlded by law for the exclusive benefit of the 
creditors, over which tlie corporate authorlties can hâve no coutrol." 

In Umsted v. Buskirk the court said of the double liability : 

■'If the corporation lias the right to entVu'ce this liability by assessnients, 
it can exhaust it to discharge a présent indebtedness, and continue its busi- 
ness witli 110 other security to its future creditors than its eorporate lia- 
bility. This would iieither be in accordance witli the design of the constitu- 
tioual provision iior of tlie statute." 

In Goss V. Carter, 156 Fed. 746, 84 C. C. A. 402, the circuit court 
of appeals for the fifth circuit decided that the double liability was a 
"trust fund for the benefit of ail creditors of the corporation." And 
the Suprême Court of Ohio bas made a similar décision, authoritative 
in tliis case. Zieverink v. Kemper, 50 Ohio St. 208, 34 N. E. 250. 

By constitutional sanction section 3260 as amended and supple- 
mented up to and including April 16, 1900, expressly empowered the 
court of common pleas to authorize and direct a receiver, appointed 
by it, to prosecute actions in his own name as receiver for the enforce- 
nient in other jurisdictions of the double liability, and that court pur- 
suant to the power conferred upon it authorized and directed the plain- 
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tiff so to sue beyond as well as within the limits of Ohio as might be 
necessary. It is to be assumée! that it was the purpose of the législa- 
ture and of the court of common pleas to provide an effectuai remedy 
for the en forcement of the double liability in other states and fully 
to authorize and empower the receiver to accomplish the object con- 
templated and intended by the constitution and the act passed to give 
it practical opération and effect, and further, that Elliott through his 
subscription to the capital stock of the railroad company agreed that 
the receiver appointed to enforce the double liability against him as a 
stockholder should hâve right and title so to do. The double liability 
constituting a spécial quasi-trust fund, not for the corporation nor in- 
cluded among its assets, but exclusively for its creditors, a receiver 
under the legislatively authorized direction of the court for the en- 
forcement of such double liability, whether in Delaware or any other 
State, acts, not as a naked chancery receiver, but as a représentative 
of the creditors or a quasi-assignee or trustée, and in such capacity 
bas a right or title to sue which must be respected, not only in Ohio, 
but in anv other state. Converse v. Hamilton, 224 U. S. 243, 32 Sup. 
Ct. 415, 56 L. Ed. 749; Bernheimer v. Converse, 206 U. S. 516, 27 
Sup. Ct, 755, 51 L. Ed. 1163; Francis v. Hazlett, 192 Mass. 137, 78 
N. E. 405, 116 Am. St. Rep. 230; Howarth v. Lombard, 175 Mass. 
570, 56 N. E. 888, 49 L. R. A. 301 ; Goss v. Carter, 156 Fed. 746, 84 
C. C. A. 402; Irvine v. Bankard (C. C.) 181 Fed. 206; Bankard v. 
Irvine, 184 Fed. 986. 106 C. C. A. 664: Irvine v. Putnam (C. C.) 190 
Fed. 321 ; Irvine v. Putnam (C. C.) 167 Fed. 174; Shipman v. Tread- 
well, 200 N. Y. 472, 93 N. E. 1104. 

In Bernheimer v. Converse, supra, it was held that a receiver ap- 
pointed in Minnesota to enforce the double liability of stockholders 
of a corporation of that state could maintain an action in New York 
against stockholders based upon an assessment made against them in 
the proceedings in Minnesota, although not served with process in that 
proceeding nor appearing therein. The Minnesota statute of 1899 
(Laws 1899, c. 272) under which Bernheimer v. Converse was decided, 
was, as bas been said, essentially différent from the statute of 1894 
(Gen. St. 1894, c. 76) with which the court dealt in Haie v. Allinson, 
188 U. S. 56, 23 Sup. Ct. 244, 47 L. Ed. 380, but quoad the right of 
the receiver to sue in other states for the enforcement of the double 
liability essentially the same as section 3260 of the revised statutes of 
Ohio, as amended and supplemented on and before April 16, 1900. 
The Minnesota statute of 1899 directed, among other things, that on 
the pétition of an assignée of a corporation of that state for the bene- 
fit of its creditors under its insolvency laws, or of a receiver of the 
corporation duly appointed under the gênerai equity powers and prac- 
tice of the court, or pursuant to any statute, or of any creditor who 
had filed his claim in assignment or receivership proceedings, action 
might be taken for making an assessment upon the stockholders for 
the enforcement of their double liability ; that the court should "direct 
the payment of the amount so assessed" to the assignée or receiver 
within the time specified in its order ; that the order should direct the 
assignée or receiver in default of payment of such assessment to 
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"prosecute action against each and every such party so failing to pay 
the same, wherever such party may be found, whether in this state or 
elsewhere" ; and that actions for the amount assessed might be main- 
tained against each stockholder severally in Minnesota or "in any other 
State or country where such stockholder, or any property subject td 
attachment, garnishment or other process in an action against such 
stockholder, may be found/' This législative enactment contained a 
proviso having no pertinency to the point now under considération. 
The Minnesota statute of 1899 did not expressly vest in the assignée 
in insolvency or the receiver any right or title to the stockholders' 
double liability nor did it mention the vesting of title in him; and it 
cannot be assumed, in view of the fact that the double liability runs, 
not to the corporation, but exclusively to its creditors, that property in 
it passed to its assignée or receiver as trustée, quasi-assignee or in 
any other capacity, save in so far as the authority and duty conferred 
and imposed upon him'to collect the quasi-trust fund, consisting of the 
double liability, constituted him a représentative of the creditors as 
the cestuis que trustent or a quasi-assignee for their benefit. Whatever 
right or title he possessed to recover the amount of the assessment in 
other States arose, therefore, not from any express conférence of title 
upon the receiver, but solely from the fact that he was legislatively 
authorized to recover the quasi-trust fund as the représentative of the 
creditors of the corporation, and precisely this authority was confer- 
red upon Irvine, although in fewer words, under section 3260 as 
amended and supplemented, by the court of common pleas in the de- 
cree of July 17, 1905. The court in Bernheimer v. Converse said: 

"It is objeeted that the receiver cannot brlng this action, and iiooth v. 
Clark, 17 How. 322 [15 L. Ed. 164], Haie Y. Allinson, 188 U. S. 5G [23 Sup. 
et. 244, 47 L. Ed. 380], and Great Western Mining Co. v. Harris, 198 U. S. 
561 [25 Sup. Ot. 770, 49 L. Ed. 1163], are cited and relied upon. But in each 
and ail of thèse cases it was held that a chancery receiver, having no other 
authority than that which would arise from his appoiutment as such, could 
not maintain an action In another jurisdlction. In tins case the statute 
Gonfers the right upon the receiver, as a quasi assignée, and représentative 
of the creditors, and as such vested with the authority to maintain an ac- 
tion. In such case -we think the receiver may sue in a foreign jurisdlction." 

In Converse v. Hamilton, 224 U. S. 243, 32 Sup. Ct. 415, 56 L. 
Ed. 749, the court had under considération the Minnesota statute of 
1899 above ref erred to and said : 

"Under this statute, as interpreted hy the Suprême Court of the State, as 
also by this court, tlie receiver is not an ordlnary chancery receiver or arni 
of the court appointiug him, but a quasi-assignee and représentative of the 
creditors, and when the oi-der levying the assessment Is niade he becomes 
Invested with the creditors' riglits of action against the stockliolders and with 
full authority to enforce the same in any court ot compétent jurlsdietlon In 
the State or elsewhere. * * * It is true that an ordlnary chancery re- 
ceiver is a mère arm of the court appointlng liini, Invested with no estate 
in the property committed to his charge, and is clothed with no power to 
exercise his officiai dutles in other jurlsdictlons. * * * But hère the re- 
ceiver was not merely an ordlnary chancery receiver, but much more. By 
the proceedings in the séquestration suit, had conformably to the laws of 
Minnesota, he becanie a quasi-assignee and représentative of the creditors, 
was Invested with tlieir rights of action against the stockholders, and was 
charged witli the enforcemeiit of those rights in the courts of that State 
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and elsewhere. So, when he invoked the aid of the Wisconsin court tlie case 
presented was, In substance, that of a trustée, clothed with adaïuate title 
for the occasion, seeking to enforee for tbe beneflt of bis cestuis que trustent, 
a right of action, transitorj' in character, against one who was liable con- 
tractually and severally, if at ail." 

In Howarth v. Lombard, 175 Mass. 570, 56 N. E. 888, 49 L. R. A. 
301, approved by the Suprême Court of the United States, as already 
stated, the court said with référence to the enforcement of the double 
HabiHty : 

"It bas been held tbat an ordinary appointment as receiver, made in an- 
other State will not enable the appointée to sue in this Commonwealth in 
his own name. * * * In tbe présent case the receiver is called by the 
court in Washington a quasi assignée for credltors. He is charged with 
the administration of a trust fund which does not talîe form or come Into 
aetual existence until after his appointment, and he is the only person who 
can coUect it. By virtue of bis officiai relation to the corporation and its 
creditors he is the owner of the légal title to this fund as a trustée for the 
creditors. A suit could not bave been brought in the name of tbe corpora- 
tion, and he is the only person who can now, or who ever could, legally de- 
mand and Colleet the money. We are of opinion that the action is rightly 
brought In his name." 

No importance is attached to the fact that in the decree of the cir- 
cuit court of Franklin county of December 7, 1907, which subsequently 
was reversed, it was ordered and adjudged that the plaintiff "be, and 
he hereby is, invested with the title and ownership in trust for the 
creditors of said railroad company * * * of the rights of the 
creditors of said railroad company, against the stockholders * * * 
including the several sums hereinbefore found due from the stock- 
holders," or to the fact that the decree of the court of common pleas 
of May 28, 1909, contained a similar provision. Whatever motive may 
bave prompted the making of such a provision it was wholly unnec- 
essary and neither enlarged nor impaired the authority and right of 
the receiver to maintain suit in other states to enforee the double lia- 
bility. For the receiver could not act in excess of the power confer- 
red by the législature upon the court to authorize and direct him "to 
prosecute such action in his own name as receiver, as may be neces- 
sary, in other jurisdictions to colleet the amount found due from any 
ofïîcer or stockholder." For the foregoing reasons the demurrer can- 
not be sustained on the eighth ground, challenging the right of the 
plaintifï to maintain suit in Delaware to enforee payment of the assess- 
ment made against the défendant under his double liability. 

[17] The fourth ground of demurrer is to the effect that this ac- 
tion is barred by the Ohio "statute of limitations," because not brought 
against the défendant "within eighteen months from the accrual of 
the cause of action mentioned in said déclaration" ; and the sixth 
ground is to the effect that the action is barred by the Delaware statute 
. of limitations because "not brought within three years from the ac- 
crual of the cause of action against this défendant." But little need 
be said of the Delaware statute. If under the laws of this state there 
be any limitation applicable to this action it is to be found in section 
6 of chapter 123 of the revised code, providing: 



108 203 FEDERAL REPORÏEU 

"No action of trespass, no action o£ replevin, no action of detinue, no ac- 
tion of debt not fouud upon a record or specialty, no action of accouut, no 
action of assumpsit, and no action upon tlie case sliall be brouglit after 
tlie expiration of three years froiu the accruing of tlie cause of sucb action ; 
subject, however," etc. 

The omitted qualification has no pertinency hère. This is an ac- 
tion of debt, and the above section inckides ail actions of debt "not 
found upon a record or specialty." If the action be "found upon a 
record or specialty"' there is no limitation applicable to it ; and lapse of 
time less than a period of twenty years froni the accruing of the cause 
of action, necessary to give rise to a presumption of payment, cannot 
of itself render the action defeasible. If, on the other hand, the ac- 
tion is not "found upon a record or specialty," but upon an implied 
contract resulting from the acquisition by Elliott of stock in the rail- 
road Company and the double liability he thereby incurred and as- 
sumed, the three year limitation is applicable as a pure limitation and 
nothing else, and under the settled law of this state cannot be taken 
advantage of by demurrer, but must be pleaded. Parker v. Whitaker, 
4 Har. (Del.) 527. 

It is claimed in the fourth ground of demurrer that this action 
is barred because not brought within eighteen montlis from the ac- 
crual of the cause, not of this action, but of the "action mentioned in 
said déclaration." That action was the domiciliary suit in Ohio com- 
menced by the filing of the Marriott and Kinsey pétitions in 1899. 

Section 3258 of the revised statutes of Ohio which had been in 
force from 1880 was amended April 29, 1902 (95 Ohio Laws, p. 312) 
and again April 24, 1904 (97 Ohio Laws, p. 390). By the former 
amendment the following provision was added : 

"Sec. 3258a. An action upon the liability of stockholders can only be 
brought within eighteen nionths after the debt or obligation shall become en- 
forceable against stockholders." 

And by the later amendment, passed to adapt the législation on the 
subject of the double liability to the changed condition of things pro- 
duced by the constitutional amendment of November 3, 1903, abolish- 
ing such liability, a provision to precisely the same eflfect was added. 
There has been much contrariety of judicial opinion on the point 
whether the eighteen months limitation begins to run from the in- 
solvency of an Ohio corporation, barring any domiciliary suit for the 
enforcement of the double liability not commenced within that period, 
or, on the other hand, is applicable only to an action brought against 
a stockholder who has not been served with process nor appeared in 
the domiciliary suit, barring such action if not brought within eighteen 
months after the completion of the final assessment against him and 
the appointment of a receiver. On principie it would seem that the 
eighteen months should not begin to run until after the making of the 
final assessment and such appointment. Before section 3260 was so 
amended and supplemented as to permit the enforcement, by a re- 
ceiver appointed in the domiciliary proceedings, of such liability against 
stockholders in other states, the local or domiciliary action was brought 
by one or more creditors of the insolvent corporation on behalf of 
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tliemselves, and ail other creditors thereof , against it and ail its stock- 
holders, non-resident as well as résident. The period of limitation ap- 
plicable to the action was six years from and after the insolvency of 
the corporation. An assessment under the double liability could be 
made only in the domiciliary suit, and no judgment or decree to en- 
force the payment of such assessment against any stockholder could 
be rendered or made save in that suit. There was no means by which 
non-resident stockholders of an Ohio corporation could be reached 
by process beyond the limits of that state, and unless served with pro- 
cess while temporarily there or voluntarily appearing in the domicili- 
ary proceedings no judgment or decree could pass against them for 
the amount assessed against them in such proceedings. Under thèse 
circumstances there could be no reason to eut down the period of 
limitation for the commencement of the domiciliary action from six 
years to eighteen months unless on gênerai principles the latter period 
was deemed préférable to the former. 

But after the passage of the amendatory and supplemental act of 
April 16, 1900, providing means for the enforcement beyond the limits 
of Ohio of the double liability of the stockholders of Ohio corpora- 
tions through actions brought by receivers appointed in the domi- 
ciliary proceedings, there was the strongest reason for limiting the 
bringing of such actions to a comparatively short period, to the end 
that the double liability fund should be promptly realized and dis- 
tributed equitably and justly among the creditors. Further, it is a 
significant fact, that if the eighteen months limitation was intended to 
apply to the domiciliary suit there would hâve been no period of lim- 
itation applicable to a suit for the enforcement of the double liability 
against non-resident stockholders over whom jurisdiction in personam 
had not been acquired in the domiciliary proceedings, save the varying 
periods of lifnitation provided by the lex fori in the varions states 
in which such suit should be brought. It seems inherently improbable 
that the législature of Ohio, in view of the desirability of making 
prompt distribution among the creditors of the double liability fund, 
could hâve intended such a resuit. Hence, it seems most natural that 
section 3258a which limits the bringing of an action upon the double 
liability to the period of eighteen months after the debt or obliga- 
tion "shall become enforceable against stockholders" should hâve been 
intended to apply only to suits brought against stockholders not served 
with process nor appearing in the domiciliary proceedings. 

[18, 19] If, however, the eighteen months limitation was intendetl 
to apply only to a domiciliary suit for the enforcement of the double 
liability, it could hâve no application to this case; for the domiciliary 
suit in question was commenced before the enactment of the statute 
creating the eighteen months limitation, and at the time of such enact- 
ment more than eighteen months had elapsed after the insolvency of 
the railroad company. The contractual liability of Elliott and other 
stockholders of the railroad company to its creditors through their 
acquisition of stock had been created and was in full force, and it 
was not within the power of the législature of Ohio, under the con- 
stitution of the United States, whoUy to deprive the creditors of ail 
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remedy for the enforcement of their valid and binding contract with 
the stockholders. From the fact that the Suprême Court of Ohio 
expressly declared the validity of the assessment made in the domicili- 
ary suit, it is to be assumed, in the absence of explanation, that it 
did not regard the eighteen months limitation as applicable to or as 
barring the proceedings in such suit. And this accords with some of 
the cases. Irvine v. Putnam (C. C.) 167 Fed. 174. Irvine v. Putnam 
(C. C.) 190 Fed. 321. If, tlien, the eighteen months limitation can 
apply only to a suit or action brought by the receiver against a stock- 
holder not served with process nor appearing in the domiciliary suit, 
how does the matter stand? It seems clear that on that assumption 
time cannot begin to run under the eighteen months limitation in fa- 
vor of a non-resident stockholder, not served with process nor appear- 
ing in the domiciliary proceedings, with respect' to the commencement 
of an action brought against him in a state other than Ohio for the 
collection for what may be due under his double liability, until after 
a final ascertainment and establishment of the rate of the assessment 
and the amount apportioned thereunder against him in the domi- 
ciliary proceedings and the appointaient of a receiver to bring such 
action. Bernheimer v. Converse, 206 U. S. 516, 27 Sup. Ct. 755, 51 
h. Ed. 1163; Irvine v. Bankard (C. C.) 181 Fed. 206; Goss v. Car- 
ter, 156 Fed. 746, 84 C. C. A. 402; Hawkins v. Glenn, 131 U. S. 
319, 9 Sup. Ct. 739, 33 L. Ed. 184; Francis v. Hazlett, 192 Mass. 
137, 78 N. E. 405, 116 Am. St. Rep. 230; Irvine v. Putnam (C. C.^ 
167 Fed. 174; Howarth v. Lombard, 175 Mass. 570, 56 N. E. 888, 
49 L. R. A. 301 ; Irvine v. Putnam (C. C.) 190 Fed. 321. Until that time 
there is no pne entitled to maintain such action. The corporation can- 
rot do so, for the double liability does not run to it, nor can such action 
be maintained by any one or more of the creditors of the corporation, 
for such statutory liability is a f und for the equal and pro rata benefit 
of ail the creditors and the remedy for its enforcement is conferred up- 
on the receiver exclusively. Nor can it appear before the final establish- 
ment in the domiciliary proceedings of the rate of assessment and the 
amount apportioned thereunder against such stockholder what sum is 
due and collectible from him under his double liability. Plence, as no 
action can be maintained in a foreign jurisdiction to enforce an as- 
sessment until its rate is established and an apportionment made nor 
until there is some one entitled to sue for such enforcement, time will 
not begin to run in favor of the stockholder before such final establish- 
ment of rate, such apportionment and a receivership. 

[20] The fourth ground of demurrer refers to the provision in 
question as an Ohio statute of limitations. If it were a limitation 
solely afifecting the remedy it could hâve no opération in a suit in Dela- 
ware even were it set up by plea; for pure limitations are part of 
the lex fori, and this state has no such limitation. Assuming, how- 
ever, without deciding the point, that the eighteen months limitation is 
not confined to the remedy, but qualifies, limits, or conditionally de- 
stroys the right, and as such must be recognized by the courts in every 
state where an action may be brought to enforce the right, it is not 
perceived how such assumption can enure to the benefit of the de- 
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fendant hère. On the above assumption two questions are presented; 
the first, relating to the point or stage in the domicihary proceedings 
when such statutory period began to run, and the other, to the al- 
leged suspension or interruption of the running of time within that 
period by reason of exceptions, appeals, etc., delaying the completion 
of the final assessment. 

The first question will briefly be considered at this point. While 
the Ohio six year limitation was applicable to the bringing of the 
domiciliary suit, there was no statutory limitation of the duration of 
the proceedings therein. And from the nature of the proceedings in 
such a suit there could not be. The time required for making a just 
and lawful assessment upon the stockholders severally for their re- 
spective shares of the amount of the double liability necessary to be 
collected for the satisfaction of the debts of the corporation is ob- 
viously of uncertain duration, involving, as it does, among other 
things, the ascertainment of the stockholders liable, the number of 
shares held by them respectively, the amount and validity of the cor- 
porate indebtedness, the establishment of the rate of assessment, the 
hearing and détermination of exceptions and appeals, and corrections 
of erroneous assessments made against individual stockholders. The 
court in the domiciliary proceedings may and should as far as pos- 
sible ascertain the exact amount each stockholder should pay and so 
mould its judgment or decree as to do justice to ail parties. Young- 
love V. Lime Co., 49 Ohio St. 663, 33 N. E. 234. -The court of com- 
mon pleas in the decree of July 17, 1905, recognized that the original 
assessment or rate of assessment made thereby was not necessarily 
the final assessment or rate, for it declared: 

"AU questions and issues wtilch liave been or may be raised herein as to 
vvlio are or may be liable herein as stockholders * * * and whicb hâve 
uot been heretofore declded in tliis case, and ail questions as to ownershlp 
of stock and liability of stockholders * * * not herein or heretofore in 
this cause determined by this court, be and they hereby are reserved by this 
court for Its further order, judgment and decree." 

And the decree of July 17, 1905, recites many notices of intention 
to appeal therefrom, contains orders fixing the amount of appeal 
bonds and particularly states notices from a number of stockholders 
of intention to appeal from the "finding and judgment of the court 
fixing the amount to be assessed against each stockholder of said de- 
fendant Company at 25 per cent, of the par value of the stock held 
by each of them." And in fact it appears from the admissions of the 
demurrer that such appeals were taken, perfected and prosecuted, and 
that certain other appeals in the domiciliary suit touching tire rate 
of assessment, among other things, were not finally disposed of be- 
fore the decree of the Suprême Court of Ohio of May 11, 1909, 
which was less than eighteen months before the bringing of this ac- 
tion, Octo]|)er 27, 1910. Until the former date no final and conclusive 
rate of assessment under the double liability had been made. The 
assessment was in fieri and had not become "enf orceable against stock- 
holders" within the meaning of section 32S8a, nor did it become so 
enf orceable until its rate was finally established May 11, 1909. It 
was not only not incumbent on the plaintifï to bring suit against the 
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défendant while the assessment was imperfect and in fieri, its rate 
not having been finally established, but it would hâve been the height 
of foUy to do so before the Suprême Court of Ohio made its decree 
of May 11, 1909, after which date no appeals could lawfully be taken 
from the rate of assessment thereby approved. The unwisdom of 
prematurely instituting suit against non-resident stockholders for the 
collection of assessments under the double liability bas received prac- 
tical illustration in an action in this court between thèse parties for 
the recovery of the 50% assessment ordered by the circuit court of 
Franklin county in the decree of December 7, 1907. The action was 
brought after this decree and before its reversai as to the 50% clause 
by the Suprême Court of Ohio, resulting in its abandonment and the 
bringing of this suit. If section 3258a be regarded, not as a pure 
statutory limitation affecting only the remedy for the enforcement of 
a right, but as qualifying, restricting, or making conditional the right 
itself, and forming an essential part of it, it cannot be recognized as 
a valid enactment when tested by the constitution of the United 
States; for, after the act of April 16, 1900, the creditors of the rail- 
road Company had a vested right to sue in other states through the 
instrumentality of a receiver for the enforcement of the stockholders' 
double liability and to maintain such suit, subject only to the limita- 
tion provided by the lex fori. Such being the case the législature 
of Ohio could not, in my opinion, through the section in question, 
lawfully deprive the creditors of the benefit of that right. 

[21] It is urged on the part of the plaintiff that the taking and 
prosecution of appeals in the domiciliary suit, whereby he was pre- 
vented from prosecuting this action, until after May 11, 1909, sus- 
pended the running of the eighteen months period of limitation or 
the period of limitation under the Delaware statute, whichever may 
be applicable to the case. This contention, I think, cannot be sus- 
tained for while there is weighty authority in support of it (Braun 
V. Sauerwein, 77 U. S. 218, 19 L. Ed. 895 ; Amy v. Watertown, 130 
U. S. 320, 9 Sup. Ct. 537, 32 L. Ed. 953), the Suprême Court of 
Delaware in Lewis v. Pawnee Bill's, etc., Co., 6 Pennewill (Del.) 316, 
66 Atl. 471, 16 Ann. Cas. 903, lias declared that, where the législature 
has made no exception to the positive terms of a statute of limitations 
the presumption is that it intended to make none, and it is not withïn 
the province of a court to do so, following the déclaration of Chief 
Justice Marshall in Mciver v. Ragan, 2 Wheat. 25, 4 L. Ed. 175, that 
courts cannot "insert in the statute of limitations an exception which 
ihe statute does not contain." On any question touching the con- 
struction or opération of a statute of limitations of the State of Del- 
aware, a décision by the Suprême Court of that state is conclusive. 
Bauserman v. Blunt, 147 U. S. 647, 13 Sup. Ct. 466, 37 L. Ed. 316. 
And with respect to the eighteen months period of limitation prc- 
scribed by the Ohio statute the contention is equally unavailing. 

The vital question is not whether the running of time under the 
Ohio limitation of eighteen months or the Delaware statute of lim- 
itations was suspended by reason of the inability of the plaintitï ow- 
ing to appeals, etc., in the domiciliary suit to r(naintain a suit against 
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Elliott, but whether it was incumbent upon the plaintiff to sue until 
after the decree of May 11, 1909, by the Suprême Court of Ohio. 
Until that date no assessment or rate of assessment had been finally 
and irreversibly estabHshed. As the assessment under the statutes 
of Ohio must be uniform as to ail stockholders it is obvious that ap- 
peals by an individual stockholder or stockholders, or by a receiver, 
representing the creditors, may or may not resuit in increasing or 
diminishing the rate of assessment necessary under the double lia- 
bility, thus affecting ail the creditors and ail the stockholders; and 
it is vvholly unimportant whether an appeal is taken by the receiver, 
on the one hand, or, on the other, by Elliott or any other stockholder. 
Until exceptions and appeals and other attacks upon the rate of the 
initial assessment are finally disposed of, an assessment which will 
support an action by a receiver against a stockholder in another state 
is only in fieri and incomplète. The demurrer admits the following 
allégation in the déclaration : 

"Tliat ail tlie sald appeals and proeeediiigs upon writs of errer were taken 
in due time as requirert by law, and upon proper bonds being filed as re- 
quired by law, and as herelnabove refei'red to ; tbat the effect of sald appeals 
and proceedlngs on writs of error nnder and by virtue of the laws of the 
State of Ohio was to suspend the opération and effect of the said decrees 
of said court of common pleas; and that under and by virtue of said ap- 
peals and proceedlngs by writ of error as aforesaid. there was no time dur- 
iiig which the said Ellsworth C. Irvine could lawfuUy proceed as such re- 
ceiver under and by virtue of the decrees of sald court of common pleas, to 
enforce the collection of the amount so assessed against the varions stock- 
holders of said Company, défendants in said Consolidated case, until the 
passage of said order of said Suprême Court on said date, to wlt, May 11, 
1909." 

[22] While this court takes judicial cognizance of the laws of Ohio 
it does not take judicial cognizance of what may hâve been done in 
the course of the practice and procédure of the courts of that state 
under its statutes, and consequently the above averments in the déc- 
laration are admitted by the demurrer to be true. From thèse admis- 
sions it appears that the assessment against the stockholders under 
their double liability was not fully completed and established so as to 
enable the plaintiff to maintain suit thereon against them in other 
States before May 11, 1909, which date was not only within the Del- 
aware three year period of limitation, but also the Ohio eighteen 
months limitation. More than eighteen months had expired after the 
decree of July 17, 1905, and before the decree by the Suprême Court 
of Ohio May 11, 1909; and if it had been deemed to bar a suit by 
the receiver against a stockholder in another state brought after the 
above decree of May 11, 1909, it is somewhat remarkable that the 
court of common pleas should not hâve so declared. On the contrary, 
after the appeals had been disposed of May 11, 1909, the court of 
common pleas in a further decree May 28, 1909, expressly authorized 
the receiver to bring suit in other states against stockholders subject 
to the double liability including Elliott. It cannot reasonably be as- 
sumed that it was intended by the législature of Ohio that the re- 
ceiver should hâve a right to sue a stockholder in another state while 
absolutely prevented from so doing by the practice and procédure 
20S F.-— S 
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of the courts of Ohio under the statutes in question. Nothing that has 
hère been stated is intended to convey the idea that before action can 
be maintained by the receiver against a stockholder résident in an- 
other State not served with process nor appearing voluntarily in tlie 
domiciUary suit, the assessment against such non-resident stockholder 
should be conclusive in ail respects ; for, as has appeared, it is set- 
tled doctrine that such non-resident stockholder is not precluded in 
such action from setting up that he is not a stockholder, or not a 
stockholder in the amount alleged, or that he has claims against the 
insolvent corporation which at law or in equity he is entitled to set 
off against the assessment upon his stock, or that he has any other 
def ence or defences personal to himself . But the final establishment of 
the rate of assessment is an indispensable condition to the maintenance 
of such a suit. For without it there is nothing on which suit can 
be based. From the foregoing considérations it seems to resuit as a 
corollary that the cause of action against EHiott did not fully mature 
before the final establishment of the rate of assessment by the decree 
of May 11, 1909. FI ence the piaintiff is not barred by any statute 
of limitations from maintaining this action. 

In view of the conclusions reached it is not necessary to discuss 
the first three grounds of demurrer ; as the plaintifï is under no ob- 
ligation to set out in his déclaration matters of évidence, on the one 
hand, or, on the other, to anticipate a supposed def ence that possibly 
may hereafter be presented by plea. It may be added that the right 
of the plaintifï to maintain this action cannot be afl:ected by any mère 
non-jurisdictional irregularities or defects in the domiciliary suit. 
Bernheimer v. Converse, 206 U. S. 516, 27 Sup. Ct. 755, 51 L. Ed. 
1163. Such imperfections, if there be any, could be rectified oniy in 
the domiciliary suit and cannot coUaterally be taken advantage of in 
this action. On the vvhole I am satisfied that the demurrer should be 
overruled and the défendant required to plead. 



F.'VTJLKNER V. KAPLON et ux. 
(District Court, E. D. North Carolina. March 3, lOl."?.) 

No. ;:î47. 

1. Bankrtjptcy (§ 178*) — Fr.a.udulbnt Conveyances— Sale by Assignée— 

FKAUD — ^EVIDBNCK. 

In a suit by baul^rupt's tmistee to recover goods sold by the banlvrupt's 
as.signees to the bankrupt's daugliter and liis wife's nephew for flfty 
per cent, of the Inventoried cost, e\'idence he!d to retiuire a findiug that 
the sales were fraudulent aud for the benefit of the bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Ceut. Dlg. §§ 221, 264- 
274, 283, 284 ; Dec. Dig. § 178.*] 

2. Bankbuptot (§ 270*) — Fkaudulest Tkansfers— Actions— Estoppel. 

Where a sale of bankrupt's stocks of goods by his assignées for the 
beueflt of creditors vvas claimed to be fraudulent and void by the bank- 
rupt's trustée, and the assignées were directed to pay tlie proceeds of 
the sale into the bankruptcy court to awalt the final decree in bank- 

•For other cases see saine topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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ruptcy proceedings, the only effect of sueh order vvas to place the money 
In custodia legls to be disposed of as should be decreed on tlie final 
disposition of the case, and did not estop the trustée from suing to set 
aside the sales as fraudulent. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 419-424; 
Dec. Dig. § 279.*] 

In Bankruptcy. Suit by C. J. Faulkner, as trustée in bankruptcy 
of Moses Kaplon, against Saul Kaplon and wife. Decree for com- 
plainant. 

John W. Hinsdale, of Raleigh, N. C, J. G. Mills, of Wake Forest, 
N. C, and Faulkner & Faulkner, of Boydton, Va., for plaintiff. 

N. Y. Gulley, of Wake Forest, N. C, and James H. Pou, of Raleigh, 
N. C, for défendants. 

CONNOR, District Judge. [1] The plaintifï allèges: That Moses 
Kaplon, trading under the firm name of Moses Kaplon & Co., was 
duly adjudged a bankrupt by the District Court of the United States 
for the Fastern District of Virginia, and that he was elected and duly 
qualified as trustée of said bankrupt. That défendant Saul Kaplon and 
his wife, Bessy, were at the time of said adjudication, and are now, 
résidents of the town of Wake Forest, in the Eastern District of North 
Carolina. That prior to his adjudication in bankruptcy the said Moses 
Kaplon was engaged in the mercantile business in the said town of 
Wake Forest and in Chase City, in the state of Virginia, having in each 
of said places a stock of goods, wares, and marchandise. That on 
December 26, 1911, said bankrupt executed to D. Gulley, Esq., an as- 
signment, whereby he transferred and assigned to him his entire stock 
of goods, and ail his other assets in Wake Forest, N. C, for the benefit 
of his creditors, and on December 27, 1911, he executed to T. D. Jef- 
fries, Esq., an assignment whereby he assigned and transferred to him 
his entire stock of goods, etc., in Chase City, Va., for the benefit of 
his creditors. The said deeds of assignment were duly recorded, and 
the assignées took said property into their possession and made in- 
ventories thereof. That the assignée, T. D. Jeffries, on January 4, 
1912, sold the stock of goods assigned to him to one Adolph Aarons 
of New York at the price of 50 cents on the dollar of the inventoried 
cost thereof. That said assignée gave no notice of his purpose to sell 
said stock of goods, although there were several other parties who 
were desirous of purchasing at a price in advance of that received from 
Aarons. Plaintiff, upon information and belief, charges that, while 
said purchase was pretended to be made by Adolph Aarons, it was in 
truth and fact made by Moses Kaplon the bankrupt, and paid for by 
money belonging to said bankrupt, which should hâve been surren- 
dered by him as a part of his assets. That said Kaplon has contin- 
ued in possession of said goods, exercising ownership over them, etc. 
That D. Gulley, Esq., the assignée of the stock of goods at Wake 
Forest on January 8, 1912, immediately upon the expiration of 10 
days, being the time fixed by the North Carolina statute, before which 
an assignée is not permitted to sell the property assigned, without giv- 
ing any notice of his intention to make sale, sold the entire stock as- 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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signed to him by Moses Kaplon to défendant Bessy Kaplon, wife of 
défendant Saul Kaplon, the son of said Moses Kaplon, for 50 cents 
on the dollar of the inventoried priée of said goods. That said goods 
are worth much more than the priée for which they were sold. Plain- 
tiff allèges upon information and belief that, while said purchase was 
pretended to be made by said Bessy Kaplon, it was in truth made by 
said bankrupt or by said Bessy Kaplon with money belonging to said 
bankrupt. That said Said and Bessy Kaplon had been in the sole man- 
agement and control of said store, stock, and business at Wake Forest, 
purchasing and selling goods as they saw fit, rendering to said Moses 
Kaplon no account of their transactions. Plaintiiï charges that the 
money with which défendant Bessy Kaplon paid the assignée for said 
stock of goods was derived from the proceeds of the business con- 
ducted by her husband and herself prior to the adjudication of said 
Moses Kaplon. PlaintifE further charges, upon information and belief, 
that the alleged purchase of the stocks of goods by Adolph Aarons and 
Bessy Kaplon at Chase City and W,ake Forest, respectively, Was the 
resuit and consummation of a conspiracy entered into before the ex- 
écution of the said deeds of assignment by Moses Kaplon by and be- 
tween the said Moses Kaplon, his brother and assistant Max Kaplon 
at Chase City, Saul Kaplon, his son, and wife, Bessy Kaplon, Adolph 
Aarons, the nephew of the wife of said Moses and Joseph L. Balkind, 
another kinsman of his wife, and Louis Applefield, by which it was 
planned and determined that said Moses Kaplon should make said 
deeds of assignment, bave the goods sold privately without any compé- 
tition, purchase the same for the said Moses Kaplon, but in the name 
of some other person, at less than one-half of the value thereof, pay 
for the same with the money theretofore derived from the sale of said 
goods in the regular course of business, which money should hâve 
gone to the creditors of Moses Kaplon in payment of debts due them 
for said goods, etc. Plaintiff made further charges respecting the 
nianner in which défendants were at the date of filing the bill dispos- 
ing of the goods, etc., as the basis for injunctive relief pending the 
hearing, etc. This suit is prosecuted only against défendant Saul l'Cap- 
Ion and his wife Bessy, résidents of this district, wherein the prop- 
erty in controversy is situate. The bill concludes with prayer for pro- 
cess and appropriate relief. Défendants filed their joint answer, admit- 
ting that Moses ICaplon was adjudged a bankrupt, and that plaintiff 
was his trustée — the exécution of the deeds of assignment — the man~ 
ner of conducting the business at Wake Forest, N. C, and the purchase 
of the stock by défendant Bessy Kaplon from the assignée. They 
deny that the goods were sold without notice to others, and allège that 
the assignée made several efforts to obtain a higher priée for said 
goods ; that the best price offered him was 30 cents on the dollar ; 
that a portion of the goods in said stock was old, etc. They allège that 
the price paid by défendant Bessy Kaplon for said goods was more 
than their real value. She expressed her readiness to surrender such 
part of said goods as were on hand at the time of filing the bill and 
an accounting for the balance if the amount paid by her is refunded. 
She avers that no part of the money paid by her for said goods be- 
longed to Moses Kaplon, but that ail of said money belonged to her, the 
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said Bessy Kaplon ; that of the amount ^,725.29, paid for said goods, 
she borrowed $2,100 from one Louis Applefield, and the balance there- . 
of was a part of the sum of $6,000 given to her by her father, S. W. 
Levine, of Chicago, 111., as her "marriage portion." She states that 
a portion of said sum was deposited in the Kennaway Trust & Savings 
Bank of Chicago, a part in the Illinois Trust & Saving3 Bank, and a 
part kept by her in cash. The défendants expressly deny any and ail 
allégations charging a conspiracy between Moses Kaplon and them- 
selves. They deny having any knowledge in respect to the transaction 
at Chase City, etc. The défendants deny that they were attempting 
to dispose of said goods otherwise than in the usual and ordinary way, 
admitting that during- the duU season they were advertising saies, that 
they intended removing from Wake Forest to some larger town in 
the eastern section of the state, where trade conditions were better. 
Défendants further allège that plaintiff trustée, having received the 
amount paid by her to D. Gulley, Esq., assignée, as the purchase money 
for said goods, is estopped from attacking the purchase thereof by 
her, etc. They expressly and explicitly deny any and ail manner of 
fraud, combination, or conspiracy on their part in regard to the entire 
transaction. Piaintifï filed a gênerai replication, etc. It appears that, 
after the appointment of plaintiff as trustée in bankruptcy of Moses 
Kaplon, he obtained from the court, without objection, an order direct- 
ing the assignée to pay the amount received by him from the sale of 
the stock of goods into the registry of the District Court for the East- 
ern District of Virginia, which was donc. Plaintiff proceeded to take 
the dépositions in support of his bill, and upon the completion thereof 
the cause was set down for hearing. Défendants took no testimony. 
The testimony is found in a large mass of examinations had before a 
commissioner appointed by Judge Waddill, dépositions taken under 
commissions from this court, and many exhibits. 

It appears that Moses Kaplon at and prior to the exécution of the 
deeds of assignment to Mr. Gulley and Mr. Jeffries resided at Chase 
City, Va. His son, Saul Kaplon, and his wife, Bessy Kaplon, resided 
at Wake Forest, N. C. Bessy Kaplon is the daughter of S. L. Levine 
of Chicago, 111. Saul Kaplon married her in Chicago, August, 1907, 
and during the month of March, 1910, they went to Wake Forest, tak- 
ing charge of the business, then opened, for Moses Kaplon, under the 
name of M. Kaplon & Co. The larger part of the stock of goods with 
which the business was begun was shipped from Chase City, Va. Saul 
Kaplon and his wife had absolute control of the business, bought and 
sold goods, received and paid out money, executed notes, deposited 
money in bank, checking it out as they saw fit. They did not at any 
time render to Moses Kaplon any account of the money received and 
paid out, or the manner in which they conducted said business; nor 
did they keep any books of account except their bank book and in- 
voices when paid. They paid but small sums of money received from 
said business to Moses Kaplon, and of thèse they kept no account. 
They were to receive for their services, in conducting said business, 
$100 a month and ail of their expenses, including house rent, groceries, 
traveling expenses, and "anything that was necessary to keep us up." 
On August 19, 1911, défendant Saul Kaplc«i made in his own hand- 
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writing, and signed, the name of M. Kaplon & Co; to a statement which 
he sent to R. G. Dun & Co. and Bradstreet & Co. "as a basis of créd- 
it," showing the financial condition of said M. Kaplon & Co. "from 
inventory of July 25, 1911," by which it appeared that he had "Mer- 
chandise on hand $8,200. Bills Receivable and accounts $155. Cash 
in Bank $400. Other personal property consisting of Mdse. at Chase 
City, Va. From Inventory of July 20, 1911, $11,750. Total available 
assets $20,500. Liabilities for Merchandise not due $1,094. For 
Merchandise past due $327.50. Loans from bank $300. Liability of 
Chase City Store $2,750.00. Net worth $16,033.50." Between Sep- 
tember 1 and December 27, 1911, they bought goods for the Wake 
Forest Store amounting to $11,135.85. The total amount of inventory, 
as taken by the assignée immediately after the exécution of the as- 
signment, was $7,506.58. Plaintiff introduced a large number of tel- 
egrams to and from défendant Saul Kaplon, Bessy Kaplon, Adolph 
Aarons, Joseph L. Balkind of New York, Moses Kaplon and Max 
Kaplon, ail of them sent either to or from Wake Forest, New York, 
or Rutherfordton, N. C. They bear date during the months of Octo- 
ber, November, December, 1911, and January and February, 1912. 
While the language of many of them is obscure, it is manifest that the 
large majority of them relate to the business of Moses Kaplon & Co. 
at Wake Forest and some of them to his business at Chase City. It is 
not practicable to set out ail of the telegrams in full, but a référence 
to them clearly indicates that they relate to negotiations between thèse 
parties in regard to the business of M. Kaplon & Co. and the disposi- 
tion of the stock of goods at Wake Forest and Chase City. The par- 
ties to the telegrams are ail related, either' by blood or marriage. They 
indicate thatseveral of the parties are moving about between Chase 
City, Wake Forest, and other points. Many of them are sent by de- 
fendant Bessy to Saul Kaplon, who it appears has removed portions 
of the goods to Hillsboro, Rutherfordton, and Zebulon. In thèse tel- 
egrams his wife and his father urge him to return to Wake Forest 
and to send the goods there. Thèse bear date December 25th and 26th. 
A number of telegrams to and from G. W. Grevés & Co., Buffalo, N. 
Y., indicate a purpose to hâve à "rush spécial sale" of the goods which. 
for some reason, was not successful. On December 11, 1911, Bessy 
Kaplon wires her husband at Rutherfordton, "Don't corne until I tell 
you Father and Balkind are hère." .On the next day Balkind wires 
from Wake Forest to Aarons, N. Y.: 

"Send Porfman at once. v(>ry important, train leayes twelve thirty and two 
to-day. Wire answer. Will take two days hère." 

On same day, Moses Kaplon, from Wake Forest, wires Max Kaplon 
at Chase City : 

"Cannot come home before Weduesday — look after business, get ail heJp 
needed, get out eirculars." 

On December 12th Saul Kaplon, from Rutherfordton, wires Balkind 
at Wake Forest : 
"Wlll be at Wake Forest to-night." 
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On same day Aarons, from New York, wires Balkind at Wake For- 
est: 

"Dorfman leaves to-day on two o'cloek train." 

Dorfman was a cousin of Saul Kaplon. There is évidence that 
Balkind and Dorfman looked over, and took an inventory of, the stock 
of goods. On December 31st M. Kaplon, from Wake Forest, wires 
Balkind at Brooklyn, N. Y. : 

"Oome at once to Chase City. Stock for sale at Chase City. Will be home 
to-morrow." 

On January 4th Balkind from New York wires Aarons at Wake 
Forest : 

"You iieed not stay for sale. They can buy it themsclves. Prefer your 
uame not to be mentloned, apt to be complications. Will send Lemson if pos- 
sible. Kosenthal and otliers are going to flght." 

On same day Aarons, from Wake Forest, wires Balkind at Nev,- 
York: 

"Must I corne home. If I leave I am sure they will not get the stock. Can 
iiuy on sonie otlior name — answer if I should come home. Can leave to-night." 

On January 6th Saul Kaplon, from Wake Forest, wires Aarons at 
New York: 
"You or Mr. Balkind come at once. Stock to be sold Monday." 

On January 7th Aarons wires Saul : 

'•Must postpone sale till Monday — impossible to come over. See Mr. Pro- 
fessor." 

On January 8th Aarons from New York wires Prof. Gulley: 
"Will give thirty cents on dollar for .stock of Kaplon." 

On same day he wires Saul : 

"Must I come to-day. Answer imniediately at home address." 

On same day he wires Saul: 

"Hâve Wired Prof. G. per yonr letter ; answer if sale postponed, theu I 
will leave to-night, expect money from Applefleld Tuesday in Wake Fore.st." 

On same day défendant Bessy, from Wake Forest, wires M. Kap- 
lon Chase City: 
"Everything ail right. I bought stock same price Chase City." 

On same day M. Kaplon, from Wake Forest, wires Aarons, at 
Brooklyn, N. Y. : 

"Xot necessary for you to come. Bessy Kaplon bought stock same price as 
Chase City. Xeed one thousand. Send at once." 

On same day, Bessy, from Wake Forest, wires her sister Mrs. E. 
H. Flowers, Chicago, 111. : 

"Hâve just bouglit stock uuder my name, paid 50 cents on dollar. Did not 
use check you sent ; will bring it home. We may leave Sunday. It is snow- 
ing. Love to all^tell Pa and Ma." 
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On January 9th M. Kaplon from Wake Forest wires Aarons at 
New York : 

"Don't send muu uutU fiirther notice. Bad weather." 

It is in évidence that the assignée, both at Wake Forest and at 
Chase City, made the sales upon the advice of the counsel for Moses 
Kaplon. From the foregoing and other évidence, appearing iti the 
examination of Saul and Bessy Kaplon, it is manifest that the busi- 
ness of Moses Kaplon & Co., at Wake Forest, was conducted ex- 
clusively by them and that, as between them, défendant Bessy was 
the controlling spirit. She spent a large part of her time in the 
active management of the business. Her husband was diuing the time 
intervening, between March, 1910, and December. 1911, traveling 
about, endeavoring to establish branch stores at Zebulon, Hillsboro, 
and Rutherfordton. This is shown by his own testimony, other wit- 
nesses examined and the telegrams. It appears that the statement 
made to Bradstreet was recalled. In his several examinations regard- 
ing thèse statements Saul makes many contradictory statements. It 
is impossible to draw any very satisfactory conclusions from his tes- 
timony in regard to the statements. It is apparent that they were 
made with either a purpose to deceive and obtain a very much larger 
line of crédit than he was entitled to, or with a reckless disregard of 
the truth. If he had a stock of goods, inventoried on July 25, 1911, 
at $8,200, as he stated, it is impossible to understand what became 
of them between that date and the date of the inventory taken by 
the assignée about January 4, 1912. It is conceded that they pur- 
chased during the fal! season of 1911 goods amounting to $11,135.85. 
This amount added to $8,200 makes $19,355.85. The amount depos- 
ited in bank during the same period representing, they say, the amount 
of cash sales, is $5,284.80. They sold nothing on crédit. Assuming 
that the goods were sold at cost, although they say that they were sold 
for a profit, there should hâve been on hand December 26, 1911, ap- 
proximately, goods of the value of $14,071. No cash or balance in 
bank nor accounts payable were delivered to the assignée. The in- 
ventory shows goods of but $7,506 value, thus showing a shortage 
of $6,565. Mr. D. Gulley, who is an attorney, says that he bas no 
spécial knowledge of the priées of goods. He also says that Saul 
Kaplon alone assisted him in taking the inventory, calling ont the 
prices — that it was taken "in a very gênerai way." Plaintiff insists 
that the real value of the goods was very much in excess of the in- 
ventory. I think it very probable that the statement made by Saul 
Kaplon in regard to the value of the goods on hand August 19, 1911, 
is false, but to what extent it is impossible to even conjecture. His 
testimony indicates either a reckless disregard of the truth or a dis- 
ordered mind. Whether true or not that the statement made to com- 
mercial agencies had the effect of giving to them a large crédit is 
evidenced by the amount of debts proven against Moses Kaplon & Co. 
in bankruptcy for goods purchased subseciuent to the statement. Of 
the ariiount deposited in bank only $2.435 was paid on account of 
debts. Saul and his wife were to receive $100 per month and ex- 
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penses for their services. Their family consisted of themselves and 
one infant. Without undertaking to unravel this tangled thread or ex- 
plain this very peculiar manner of conducting a mercantile business 
of the size and character disclosed by the testitnony, it is manifest 
tliat Saul and Bessy Kaplon, and their father, Moses Kaplon, are the 
only persons who are capable of explaining very much which in the 
light of results calls for explanation. There was either gross misrep- 
resentation of the condition of the business on August 19, 1911, or 
a very large shortage in available assets at the time the property went 
into the possession of the assignée or a large sale of goods for cash 
which went into- the possession of Saul Kaplon and his wife, unac- 
counted for by them. It seems that they did not receive the amount 
to be paid them for services. Saul proves a claim of $1,000 against 
his father for balance due on account of services. The telegrams put 
in évidence tend strongly to show that during the latter part of No- 
vember, 1911, Moses Kaplon & Co., or Saul and his wife, ccnceived 
the purpose of having a "rush or spécial sale" and sought the serv- 
ices of a firm in Buffalo, N. Y., for that purpose. It is not clear to 
what extent this purpose was executed. The man sent out to conduct 
the sales appears not to hâve given satisfaction. The last telegram, 
relating to this phase of the transaction, bears date December 8, 1911. 
"Don't send man; yoV ve fooled tco many times." This was evi- 
dently sent by Bessy K'aplon, because on the 9th December she wires 
M. Kaplon at Chase City. "Be sure to come to-morrow — Sunday. 
Bessy." And on the llth December to her husband at Rutherfordton 
not to come "until I tell you Father and Balkind hère." It is not 
clear, because of the absence of any punctuation, whether this wire 
should be understood as a statement that her father and Balkind are 
then at Wake Forest, or as a direction to her husband not to come 
until she tells him that they are there. The next telegram, December 
llth, from Balkind to Aarons, shows that the former was at Wake 
Forest on that day, and that Moses Kaplon was there on the 12th 
December. From that day until the business is brought to a conclu- 
sion by the exécution of the deeds of assignment, the sale of the 
stock to Adolph Aarons at Chase City and to Bessy Kaplon at Wake 
Forest, the telegrams show that Balkind, Aarons, and Moses Kaplon 
are in constant communication in regard in disposing of both stocks 
of goods. Without attributing to the assignées any complicity with, 
or knowledge of, the purpose on the part of Moses Kaplon to bring 
about sales of thèse stocks to the persons selected by himself, it is 
manifest that there was undue haste in making the sales. They both 
State they were made under the advice of the counsel for Moses Kap- 
lon. Keeping in mind the relationship of thèse parties, the significant 
language of the telegrams, the manner in which the business at Wake 
Forest was conducted, the statement made by Saul on August 19, 
1911, his absolute indifférence to or disregard of its truth, the margin 
between the value of the goods stated to be on hand in August, 1911, 
those purchased between that date, and December 27th of that year, 
and those found in the store at the date of the assignment, the failure 
on the part of Saul Kaplon and his wife to render any account of the 
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business, their contradictory statements made upon their several ex- 
aminations, and many other facts and circumstances found in the 
conduct of the parties concerned, call upon the défendants to explain 
the transactions which, in four months, resulted in converting a busi- 
ness, which Saul Kaplon stated was not only amply solvent, but car- 
ried a large amount of "net available assets" into insolvency, and a 
séries of transactions thereafter resulting in putting into the posses- 
sion of Bessy Kaplon the stocks of goods representing purchases in 
four months of some $12,000, inventoried at $7,500, for $3,750. The 
séries of transactions disclosed, with thèse results, call for a frank, 
full, and corroborated explanation to overcome the presumptions 
which arise from the facts and circumstances recited. 

To meet the case thus made by plaintifï, défendants rely upon the 
testimony of Bessy Kaplon, introduced by plaintiiï, insisting that it 
shows the sources from which she obtained the money with which she 
paid for the Wake Forest stock of goods, and explains the entire trans- 
action consistently with honesty and good faith. Bessy Kaplon was 
examined before a commissioner. She says that her father gave her, 
as her "marriage portion," $6,000, a part of which she had deposited 
in certain banks, named by her, in Chicago, and a part was left with 
him, the balance she kept in her trunk. She f urther says that her sister, 
Mrs. E. H. Flowers, residing in Chicago, sent^lier on January 6, 1912, 
$1,547. In this statement she is corroborated. i^y a telegram from her 
sister of that date. Her telegram of January 6th says: "Just mailed 
$1547 — some hustling to-day." Bessy Kaplon says that this amount 
was sent in three checks, one for $1,000, which she sent back to her 
sister in a few days, that she returned the $1,000 check, depositing $547. 
The bank book shows a deposit by Bessy Kaplqn January 9th of $1,- 
615; that, when she wrote her sister for it, she did not tell her for 
what purpose she wanted it ; that she did not want it to buy the stock. 
Her sister was examined in Chicago, and says that she sent to Bessy 
Kaplon a draft for $1,547 ; that she got it from a bank in Chicago, 
the name of which she cannot remember. She says that she had the 
money in a vault of the Citizens' Savings & Trust Company, Chicago, 
that she had "saved it up," that Bessy did not return any part of it to 
her — owes it ail now. Her testimony in regard to the source from 
which this money came and the correspondence with Bessy in regard 
to it is very unsatisfactory. She says that she had a letter telling her 
to send the money, but destroyed it. She admits that her testimony, 
taken at another time, in regard to the amount of money which she 
had, was untrue. The cashier of the Citizens' Trust & Savings Bank 
was examined, and stated that Esther Flower rented a box in its vault 
November 4, 1911. The transaction is involved in mystery and doubt. 
Where the money came from, in vi'hat form it was sent, whether in 
one check or draft as testified by Mrs. FloWer, or in three, as Bessy 
Kaplon swears, at what bank in Chicago the check or checks were is- 
sued, are uncertain, Mrs. Flower says that she does not know ; that 
although she has resided in Chicago a long time, had a box in the vault 
of the bank, she is unable to tell where, or in what form, she got the 
exchange, etc. The déposition of the clerk in the First National Bank 
of Chicago was taken. He says no such check was issued by that bank 
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on that or any other day. Bessy Kaplon says that she did not write 
to her sister for money to buy the goods, that she did not need it for 
that purpose, that at the time she wrote she did not intend to buy the 
goods ; that she had at the time about $3,000 in her trunk ; that her 
father owed her about $2,000, and she had money on deposit in banks 
in Chicago as much as $3,000. She says that, when she was married, 
her father gave her $6,000 as her "portion." "Mostly ail bills, there 
was some little gold." She left a part of it with him, deposited some 
in bank, and always kept some in her trunk. She further says that she 
borrowed from one Louis Applefield $2,100, which she used in pay- 
ing for the goods. She loaned Adolph Aarons, to help him pay for 
the Chase City stock, $1,434. Her testimony in regard to ail of thèse 
matters is vague, uncertain, and frequently contradictory. Plaintiff 
took and read the déposition of her father, S. L. Levine. He says 
that he gave her some money at différent times, that he has no mém- 
orandum or évidence of the dates or amounts of such gifts, that they 
may hâve amounted to $5,000 or $6,000. He dénies that he had any 
money for her, or owed her any money. His testimony in regard to 
thèse matters is very indefînite and unsatisfactory, and in several ma- 
terial respects he contradicts his daughter. The testimony of the cash- 
ier of one of the banks, in which she says that she had money, was 
taken. He says that on July 11, 1911, she deposited in the bank $100, 
and on January 18, 1912, drew it out with the accrued interest. The 
cashier of the Kenwood Trust & Savings Bank says that she deposited 
but a small amount in that bank during the years 1908-1911, not ex- 
ceeding $575. She drew out the balance $345.65 January 6, 1912. 
No other bank account in her name is found in Chicago. Thus but 
two sources remain from which she could hâve received the money 
with which she paid for the goods. In regard to the alleged money 
in her trunk she is not corroborated by a single witness. Her husband, 
she says, knew nothing of her having money in her trunk, although she 
claims to hâve kept it there during the period of her married lif e. The 
cashier of the Citizens' Bank of Wake Forest says that about the time 
of the purchase she spoke to him about borrovving a large sum of mon- 
ey, but nothing came of it. The cashier of another bank at Wake For- 
est says that she brought small bills to him to be exchanged for larger 
ones. I fînd it difficult to believe that her father gave her $6,000. 
There are many facts and circumstances in the record rendering it 
very improbable, nor can I fînd upon her uncorroborated testimony 
that she kept $3,000, or any like sum, in her trunk during the years of 
her married life, as she says. It is so unreasonable, and she makes 
so many statements in which she contradicts herself, and so many in 
which she is contradicted by those who would, if possible, corroborate 
her, that it is impossible to safely adopt her testimony as true. The 
cashier of the Citizens' Bank of Wake Forest says that about the time 
of the transaction in controversy she brought him $1,434 in currency, 
probably some in silver, which at her request he sent to the First Na- 
tional Bank at Chase City by express ; that he did not send the .same 
bills, but larger ones. Mr. Williams, président of that bank, says that 
fhis money was received and placed to the crédit of Adolph Aarons 
and drawn out by him by check payable to Mr. Jefïries, assignée. The 
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check was drawn several days before the money arrived. The évidence 
shows that Aarons was relymg on this money to use in part payment 
for the stock of goods there. The balance appears to hâve been paid 
from the proceeds of two notes of $500 each given by Aarons to the 
bank, indorsed by Moses Kaplon, and secured by a deed of trust on the 
goods. Aarons who hves in New York, kft the goods in the posses- 
sion of Moses Kaplon, who continued to sell them, and deposit the 
proceeds to Aarons' account. The notes were paid by checks on the 
account of Aarons, drawn by Moses Kaplon, in Aarons' name. Bessy 
Kaplon says of this money sent to Aarons that it was "money that I 
bave had hère for a long time. It was a part of the money that I had 
that my father gave me, had it ever since he gave it to me. I don't 
know where I kept it, niost any place, kept it home in my trunk ever 
since I was married — five years ago. Don't think my husband knew 
it; think my father did; did not want to deposit in bank." She says 
that Aarons bas paid her a part of the $1,434. She bas no note or 
other évidence of the debt. He has promised to pay the balance in 
July. That Aarons, a merchant in New York, should corne to Chase 
City for the purpose of buying a large stock of goods without having 
made any arrangement to pay for them, depending on borrowing the 
money from the daughter-in-law of the bankrupt debtor, and negotiat- 
ing a loan for the balance at a local bank upon the indorsement of the 
debtor and a lien on the goods, excites suspicion that the entire trans- 
action was for the "ease and benefit" of the insolvent debtor. This 
suspicion is vastly strengthened by ail of the "facts and circumstances" 
surrounding the transaction. 

Coming to the alleged loan by Louis Applefield of $2,100, défendant 
produced notes executed by her to Applefield and checks showing their 
payment. The testimony in regard to this transaction comes from 
Bessy Kaplon, and in this respect is important. At her examination 
taken before a commissioner (In re M. Kaplon & Co.) May 16, 1912, 
she says : 

"I borrowed $2,100 from Louis Applefield of Baltimore. I don't kiiow how 
lonfr I liad known him — aV)out two or three years. He is a wholesiile mer- 
eliaiit. Ile was down hère at tlie time. He just came dowii liere. Ile travels 
ail arouiid, and lie lieard about tlie assisnnient beins flled, and he sald : 'If 
I were you, I would buy that stock of goods.' I sald : 'I want to go to 
Chicago. I don't want to live hère.' He said : 'I think yon onglit to buy it.' 
I said: 'Wlll you loan me the money'.'' He said: 'I will loan you ail you 
want.' And lie loaiied me if2,100. The day I horroived the iiioncy 1 weiit over 
and hc yave it to Mr. Braver. He was there wlien I slgned the note. 1 gave 
him notes. I hâve just got through payiiig the notes, four notes. ïhree 
amounted to $500 and one ifCOO. I paid the last May lOth. Business is so 
duU hère. I had to draw money from Chicago, a thousand dollars, and gave 
it to Mr. Brewer. I drew it on the First National Bank of Chicago. I wrote 
to the bank in Chicago, and told them to seiid me tlie thousand dollars. 
* * * I certaiuly had money in Chicago. I did not waiit to take my 
money. Waiited to save it to educate my ehlld." 

Mr. Brewer says that Bessy Kaplon and Louis Applefield came into 
bis bank and asked him to fill up a couple of drafts on Applefield in 
Baltimore, and to take off the interest on two or three notes. The 
drafts were paid. The bank books show a deposit by Bessy Kaplon 
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January lOth of $2,073.65. It will be observed that on January 8, 

1912, Aarons wires from New York to Saul Kaplon at Wake Forest : 

"Hâve Wired Prof. G. per your letter, aiiswer if sale postponed — then I 

will leave to-night. Empect money front Applcfield Tuesday in Walce Forest." 

On the same day Bessy Kaplon buys the stock, and so wires Moses 
Kaplon at Chase City. Louis Applefield wires from Chase City to 
"Louis Applefield, Baltimore" : 

"Between January 2n(l and 4th 1912. Hâve arranged everything satisfac- 
tory. Will leave for Durham to-morrow." 

It is difficult to reconrile thèse facts. There is évidence tending to 
show that Applefield was about this time at Chase City, and that he 
and Aarons went together from there to Wake Forest. The telegram 
of January 8th, from Aarons to Saul Kaplon, indicates that he ex- 
pected to get money from Applefield to buy the goods at Wake Forest. 
It is évident that Applefield did not reach Wake Forest until January 
10, 1912. That is the date of the deposit by Bessy Kaplon of $2,073.75, 
as shown by bank book. It is évident that the transaction between 
Bessy Kaplon and Applefield took place on one day. This must hâve 
been January lOth. She says that they went to the bank. Mr. Brewer 
says that they came to the bank in the afternoon. Mr. Gulley says : 

"The -goods were sold on the 8th of January. The payment of .$30 was 
made on t'M^ 8th and on the lOth. She paid the balance by check on the 
Citizens' Bank." 

How is it possible to reconcile thèse indisputable facts with Bessy 
Kaplon's testimony in regard to the transaction between Applefield and 
herself ? She had bought the goods two days before she saw Applefield 
at whose suggestion and upon whose oiïer to loan her the money she 
says she purchased them. Her statement as to the manner in which 
Applefield loaned her the money is unreasonable. That a business man 
should, almost accidentally, find himself in Wake Forest, find a stock 
of goods in the hands of an assignée, suggest to a young married wo- 
man, without consultation with her husband, as she says against the 
advice of her father-in-law, to buy a stock of goods for $3,723.29, and 
propose to loan her, on her own notes, without security, or the signa- 
ture of her husband, $2,100, is a very remarkable transaction and calls 
for explanation, especially in view of the many and manifest contra- 
dictions found in the testimony of Bessy Kaplon in regard to the trans- 
action. Applefield was with Aarons at Chase City, and in some way, 
and in regard to some matter, "arranged everything satisfactorily." It 
will be recalled that Aarons wires Saul Kaplon "expect to get money 
from Applefield," yet, when he buys at Chase City, he gets no money 
from Applefield, but borrows $1,434 from Bessy Kaplon, who, in turn, 
accepts Applefield's unsolicited ofifer to loan $2,100. Bessy Kaplon 
says that at that time she had $3,000 in her trunk, $1,200 in her father's 
hands, and, $3, 000 on deposit in Chicago banks. \\ hy were ail of thèse 
mysterious methods resorted to when she had ample money of her own 
to pay for the goods? Why send Aarons $1,434 and immediately bor- 
row $2,100 from Applefield? Why did she not write to her father, or 
draw on the Chicago banks, or open her trunk and use her own money ? 
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Thèse questions demand plain, straightforward answers. Her father 
dénies that he had any money for her, and the testimony from the 
banks shows that she had none there. She says that she paid Apple- 
field the notes, and the checks produced show that she did so. She 
says that the last note was paid by money drawn from the First Na- 
tional Bank of Chicago. Her account at the Wake Forest Bank shows 
a deposit, April 3, 1912, of $1,000, but Mr. Givens of the Chicago bank 
says that she had no account there for the past five years. It is im- 
possible to unravel the tangle into which the parties to thèse transac- 
tions hâve gotten it. It is equally impossible to escape the conviction 
that a f raud has been practiced upon the creditors of Moses Kaplon ; 
that as to the Wake Forest stock the défendant Bessy Kaplon has ei- 
ther been an active participant or has been used by others who hâve 
profited by their f raudulent scheme, That Balkind, Aarons, and Apple- 
field bave not been called upon to explain their connection with thèse 
transactions, in which they are so closely connected, excites grave 
suspicion that they were active participants, if not the chief promoters 
of the conspiracy and its consummation. A very eminent judge has 
well said: 

"Fraud rarely lurks in the written agreement of parties, entered into at 
the end of their negotiations wlth each other, but almost universally pré- 
cèdes it, and consisting, as it must necessarily do in such case, of acts and 
déclarations merely, it can only be exposed by allowing the conduct of the 
parties, their words and deeds throughout the entire treaty, to be shown to 
the jury. To hold the law to be * * * that because the negotiations of 
the parties culmlnated In a written instrument ail inquiry into their preced- 
ing conduct is excluded would be to say that fraud by its very success might 
be made secure, unless, as can seldom happen, it would be detected in the 
mère words of the instrument." Ruflln, J., in Kuight v. Houghtalling, 85 N. 
C. 17. 

Applying this language to the disclosures in this record, it is diffi- 
cult to avoid the conclusion that the exécution of the notes to Apple- 
field by Bessy Kaplon was the final means resorted to for the pur- 
pose of covering up and cbncealing the truth, that Applefield was a 
party to the scheme or conspiracy which found its consummation in 
the exécution of the notes to him for the purpose of putting the stock 
of goods into the possession of Bessy Kaplon by the use of money 
which justly belonged to the creditors of Moses Kaplon. It may be 
that we hâve not been able to accurately interpret ail of the facts and 
circumstances surrounding and pernieating this transaction from start 
to finish. I cannot find that Bessy Kaplon had on January 8, 1912, 
the money which she claims derived from the sources claimed by her. 
I entertain a strong conviction that she and her husband hâve either 
made away with goods which in equity and justice belonged to the 
creditors of Moses Kaplon, or hâve used the proceeds of goods pur- 
chased and not paid for to consummate a fraud upon them. In either 
event, she is not, as against them or their représentative the plaintiff, 
entitled to hold thèse goods as her property. 

[2] To the suggestion that the trustée is estopped to prosecute this 
suit because, upon his motion, the judge of the District Court for the 
Eastern District of Virginia directed the assignée to pay the proceeds 
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of the sale into the court to await the final decree in the bankruptcy 
proceeding, of which that court has original jurisdiction, it is sufficient 
to say that the only efifect of such order was to hold the money in cus- 
todia legis, to be disposed of as upon the final disposition of the case 
should be decreed. No estoppel can arise against the plaintiff by rea- 
son of that order. It appears that prior to the filing of the bill in this 
cause défendant Bessy Kaplon bought other goods and put them in 
the store with the stock purchased f rom the assignée. By direction of 
this court an inventory was taken in which thèse goods were separated 
from those purchased of the assignée. This has been done, and is on 
file. An order was also made permitting the défendant to sell the 
goods in the usual course of business, and keep and deposit the pro- 
ceeds thereof in the bank under the supervision of Mr. Brewer, who 
has filed monthly statements of such sales, etc. A decree will be drawn 
adjudging that the goods sold by Mr. Donald Gulley, assignée of Moses 
Kaplon to Bessy Kaplon, were paid for by the money of Moses Kaplon, 
and that so much of said stock of goods as may be on hand shall be sold 
and the proceeds paid over to plaintiff, trustée. To the end that it'may 
be ascertained what portion of the goods now on hand were of said 
stock and the same separated from such goods as were brought by de- 
fendant since January 10, 1912, a référée will be appointed to make such 
séparation, with direction to ascertain the ainount of sales that hâve been 
made since the order in this cause. The référée will take immédiate 
possession of the goods now in the store and hold the same until the 
séparation is made, not to exceed five days from the date of the inter- 
locutory decree herein. This decree will further provide for a report 
by said référée within 10 days from its date. The cause will be re- 
tained for such further decree as upon the coming in of the report 
may be proper in the premises. 



THE PERE MAKQUKTTE 18. 
(District Court, E. D. Wlscoiisin. Februarj' 18, 1013.) 

1. Shipping (§ 209*) — Pétition fok LiiiixATiiON of Liability — Right of 

Claimant to Answeb. 

Under adniiraUy rnle 56 (29 Sup. Ct. xlvi), wliieh provides that, In a 
proceeding by a sliipowner for limitai ion of liability, any claimant of 
damages "wiio sliall hâve preseiited his or their claim to the commis- 
sioner under oath, shall and may aiiswer such libel or pétition and con- 
test the right of the owner or owners of said ship or vessel either to 
an exemption from liability or to a limitation of liability," a person wlio 
has not so presented a claim has no standing as a claimant to answer 
the pétition. 

[Ed. Note. — For other cases, see Shipping, Cent. Dlg. §§ 646-655, 659. 
661, 662; Dec. Dig. § 209.*] 

2. Shipping (§ 209*) — Proceeding for Limitation of Liability — Answek. 

Where a pétition for limitation of liability allèges the facts necessary 
to entitle the petltioner, under the statute, to the relief sought, the an- 
swer of a contesting damage claimant must be full, explicit, and distinct 
as to each separate article aud separate allégation, as required by ad- 

•For other cases see same topic & § nuweee in Dec. & Am. Digs. 19ÛÎ to date, & Rep'r Indexes 
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mlralty rule 27 (29 Snp. Ct. xlii), and, wheve a necessary statiitory al- 
légation of tlie pefltlon is (ieiiifd. the answer must state the tacts ou 
wlilch the déniai is Uased, <uid not nierely bare déniais or gênerai con- 
clusions of the pleader. 

|Ed. Note. — For otber cases, see Shipping, Cent. Dig. §§ (Î4{MK5. 659, 
661, 602; Dec. Dig. § 209. *J 

3. SniPPlXG (S 209*) — VliOCEEDINCr for LliriTATION OF LlABILITT — Defknsks 

ReCOVEBY OF INSUIIANCE. 

That a shipowner recovered Insurance ou the loss of hls vcssel does 
not affect his right to a limitation of liability iinder the statute as against 
damage clainiauts. 

[Kd. Note. — For otlicr cases, see Shipping. Cent. Dig. §§ 64tV-Cô5, 6ô9, 
001, 062; Dec. Dig. S 209.*! 

4. SitiPPixo (§ 209*) — rROCEBOixa for IjImitation of Liability — Security 

FOR COSTS. 

Coutesting damage claiinants lu a proceodiug for limitation of liability 
nuist give security for costs, unless relieved therefroiu on a proper sliow- 
ing of inability on account of poverty. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 046-655, 659, 
(561, 002 ; Dec. Dig. § 209.*] 

In Admiralty. In the matter of pétition of the Père Marquette 
Railroad Company, as owner of the car ferry steamer Père Marquette 
18, for limitation of liability. On exceptions to answers. Exceptions 
sustained. 

The petitioner. Père Marquette Railroad Couijiany, lias filed a libel and pé- 
tition, alleging its ownership of a car ferry steamer Père Marquette 18, a 
iluly enrolled and licensed merchant vessel employed in navigation upou the 
(ireat Lakes. On Septeiuber 9, 1010, while on a voyage between the ports 
of Ludington, Mich., and Mihvaukee, Wls., she met witli disaster, sank, and 
with lier cargo became a total loss, out of whlch were siibsetpieutly recov- 
ered certain articles belonging to lier, llfe préservera, life raft, etc., valued 
at approxlmately !f8.').00. A description of the cars and tlieir contents, cou- 
stituting the cargo, and tlieir respective owners, consiguors. and consignées, 
tiie passenger llst, names of offlcers and crew of the steamer at the tinie, 
aiso the names of passengers and lueinbers of crew killed or drowned In 
said disaster, are particularly set forth. It is also averred that because 
of the disaster no freight uioiiey was or could be eariied ou the voyage; such 
l>art, if any, as had been prepaid, beiiig subject to refuud. Suit bas been 
l)rouglit by the représentatives of one wliose life was lost, claiming damages 
for such loss. Other actions will, unless restrained, be brouglit upon similar 
daims, whlch, if established, will greatly exceed the value of the steamer 
after such disaster, and of her peuding freight. 

In claiming the beuefit of Kevlsed Statutes, §§ 4283, 4284, 4285 (U. S. Comp. 
Ht. 1901, p. 2943), and asserting its désire in the proceedlngs tlius instituted 
to contest its, and its steanier's, liability for any and ail loss or damage re- 
sulting from said disaster, confonnably to the gênerai admiralty rule, the 
petitioner negatived in the lauguage of the statutes the occurrence of the 
disaster and its conse(iuent loss and damage throngli its or its managing of- 
ticers' privity or knowledge, and upon luformation and belief gave tlie facts 
coucernlng the loss of the steamer as follows : ■'That its said steamer left 
the port of Ludington, Mich., ou tlie evenlng of September 8, 1910, bound for 
the port of Milwaukee, Wls., witli about (> passengers on board, and laden 
with about 29 freight cars on its main deck in the usual and customary man- 
uer, and was then and at ail tinies liereiuafter mentloned stout, staunch, and 
stroug, with her said cargo well and sufflciently stowed and seeured, was 
vvel! eipilpped, mauiied, and supplied, and in every respect fit: for the sea and 
tiie voyage she was about to undertake ; that while on Lake Michigau in the 

*For otlier cases see same topic & i number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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course oi: sald voyage she became waterloj-'.ued, and ahout 7:30 a. tu. of 
Septeiulïei' !>. 1910, tlie sald steamer, beliig tlicn nbout 20 miles olï tlie port 
of Slieboy,i;aii, Wls., swddenly sank stem flrst in aliout 60 fatlioms of water; 
tliat tlie cause of tbe sinliing of said vessel lias beeu carefully investlgated 
by yonr iic-litioner, and your petitioner bas beeii uiiable to aseertain, and 
does uot iïnovv, the cause of said vessel taliing lu water and sinklng as 
aforesaid, but your petitioner allèges that tlie sinking of sald vessel was In 
110 wise tbe fault or want of care on tlie part of your petitioner or those In 
cliarge of the navigation of said steamer." 

The prayer is for a monition citing a)l clainiants to appear before a coin- 
missioner and niake due proof of their respective daims, to appear and an- 
svver the allégations of the pétition, for an injunction restraining ail other 
sults and proceedings except herein, for an adjudication of nonliability of the 
petitioner and ils steamer for any loss, damage, or injury resulting in and 
from said disaster. And, if on final liearing liabllity be adjudged theu that 
petitioner be perniitted to surrender ils right, title, and interest in tlie steamer 
and salvage therefrom and frelght pendlng at the time of the disaster, and 
that liability be limited to the property so surrendered, and also, inasmueh 
as said voyage was not and cannot be completed, that no frelght was pend- 
lng or can be earned, and that ail liability of the steamer and the petitioner 
otherwise exlsting be thereby and therethrough satisfled and limited, ail In 
conformity with the gênerai admiralty rules and the statutes in such case 
made and provided. Upon thls pétition a monition was issued, citing claim- 
ants to appear and make proof of their clalms before the commissioner 
thereln named ; also to appear and auswer the libel and pétition. The 
order for the issuance of such monition restrained the prosecution of actions 
or proceedings to enforce claims, except in this proceeding. 

Pursuant to the foregoing, clainiants hâve appeared, some of theni filing a 
separate claim before the commissioner, and also an answer to the libel and 
pétition ; others hâve tiled answer seeking therein to cohtest the right to 
limlt, and also to state grounds of liability. The petitioner lias filed excep- 
tions whose scope and purpose are partleularly detailed in the opinion. 

Van Dyke, Rosecrantz, Shaw & V^an Dyke, of Milwaukee, Wis., for 
petitioner. 

Glicksman, Gold & Corrigan, Harry N. Glicksman, Bloodgood, 
Kemper & Bloodgood, B. F. Saltzstein, and Chas. Friend, ail of Mil- 
waukee, Wis., for clainiants. 

GEIGER, District Judge (after stating the facts as above). [1] 
The first exception relates to the right of clainiants to answer the péti- 
tion without having filed a claim with the commissioner. Upon this, 
the fifty-sixth rule in admiralty (29 Sup. Ct. xlvi) seems décisive : 

"In the proceeding aforesaid, the sald ovi-ner or owner.s sliall be at llberty 
to contest his or their liability, or the liability of said ship or vessel for 
said embezzlemeut, loss, destruction, damage or Injury (independently of 
the limitation of liability clalmed under said act), provided that, in his or 
their libel or pétition, he or they shall state the facts and circumstances 
by reason of which exemption from liability is clainied; and any person or 
Iiersons elaiming damages as aforesaid, and icho nhall hâve presented his or 
their claim to tlie commissioner under oath, shall and may an.swer such libel 
or pétition, and contest the right of the owner or owiiers of said ship or 
vessel, either to an exemption from liability or to a limitation of liability 
under the said act of Gongress, or both." 

This rule, in connection with rules 54 and 55 (29 Sup. Ct. xlv, xlvi), 
clearly contemplâtes that ail claimants must, in obédience to the moni- 
tion issued, présent their claims to the commissioner in order to hâve 
203 F.— 9 
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any standing or right of contest in the proceedings to limit liability. 
Such proceeding bas for its object the bringing into the admiralty 
court ail claimants, to the end that, if exemption is granted or liability 
limited, ail will be bound. The right to contest is given to those who 
assert claims against which the proceeding to exempt or limit will, if 
successful, operate either as a bar or as the means of complète satis- 
faction. The pétition for limitation calls for an answer which can, 
as hereinafter indicated, raise merely the limited issue respecting the 
owner's privity or knowledge in or to the causes of the disaster, and, 
probably, respecting the property offered to be surrendered — in any 
event to the necessary allégations required by statute to be set out 
as the foundation of the proceeding. Such issues, in the nature of 
things, must be first adjudicated. On the other hand, the claim for 
damages is treated as having the effect of a libel requiring allégations 
of fact which may hâve no relevancy to the exemption or limitation 
right. Thus, an owner may concède liability upon any ground except 
that of Personal fault or privity, the absence of which alone entitles 
him to limitation. The issues, being thus distinct, must be set out 
in separate pleadings. Re Davidson S. S. Co. (D. C.) 133 Fed. 411. 
The jurisdiction of the admiralty court being comprehensive, ail par- 
ties, if they come in at ail, must be ready to recognize and submit to 
the accomplishment by the owner of both the primary and incidental 
purposes of the statute and the rules. Norwich Co. v. Wright, 13 
Wall. 104, 20 L. Ed. 585. 

The exception to the sufficiency of the déniais contained in the 
pleadings of several answering claimants will be next considered. It 
is unnecessary to notice the separate exceptions to each of the answers, 
but those filed to the answer of claimant Schraufnagel will suffice to 
indicate petitioner's contention. Such exceptions relate to déniais : (a) 
That the steamer was stout, staunch, seaworthy, etc. ; (b) that the 
steamer became a total loss; (c) that only the articles specified in the 
pétition were lost ; (d) that no f reight or passage money was or coufd 
be earned or that refund was necessary, that the cargo was covered by 
Insurance whereby petitioner was reimbursed ; (e) dénies that the 
damage arose "without the privity or knowledge of petitioner or its 
managing officer," or "without fault on the part of the petitioner" ; 

(f) or that the steamer was stout, strong, with lier cargo well and suffi- 
ciently stowed and secure, or that the steamer was well manned, etc. ; 

(g) or that the sinking was in no wise due to want of care on petition- 
er's part. 

The exceptions further challenge affirmative allégations upon 
information and belief which doubtless seek to charge liability 
for damages : (h) That the sinking of the steamer and claimant's loss 
■'proceeded directly and proximately from the fault and want of care 
of the petitioner" ; (i) that the loss was due directly "to causes within 
the privity and knowledge of the petitioner and its managing officers" ; 
(j) that petitioner carelessly and negligently failed and neglected to 
provide "claimant's intestate with a safe, suitable, or proper boat, 
* * * in that the boat was insecure, imseaworthy, and unequal to 
meet the périls of navigation and unsafely constructed so that water 
was liable to get into the hold and fill the boat" ; (k) that défendantes 
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officers and agents "carelessly failed to properly navigate the boat" and 
to inspect her; (1) and negligently permitted her and her engines, ma- 
chinery, appliances, and equipment to be insufficient and defective. 

[2] The several déniais to which exception is thus taken disclose the 
same infirmities as were considered in Re Davidson S. S. Co., supra, 
where Judge Seaman observed: 

"ïhe déniai In eaeh instance assumes knowledge or Information on the 
part of the respondent that the facts and circumstances wei'e not as alleged 
in the pétition in certain of the essentials imposed by statute, but withholds 
dlsclosure of such information. ïhus the déniai to which the flrst exception 
Is taken is the sole answer to the jurisdlctional allégations that the Sacra- 
mento was at the time of the collision 'stout, staunch, strong and seaworthy, 
well and properly manned and equipped and had on board a full and com- 
plète complément of officers and crew,' etc. The answer rnust be full, ex- 
plicit, and distinct (rule 27 [29 Sup. Ct. xlii]), and the requirenient Is not 
met by déniai alone. The Commander in Chief, 1 Wall. "43, 17 L. Ed. 609. 
If the party answering is uninforraed in the premises, he may so state, and 
thus raise the issue without denying; but a déniai must be founded on In- 
formation, and, possessing that, the pleader must state the facts accordingly 
upon information and bellef." 

In the case at bar, a déniai, for example, that the disaster occurred 
without the fault or privity of the petitioner's managing officers, and 
the affirmative allégation that it occurred through their neglect, or was 
due to causes within their knowledge or to which they were privy, nec- 
essarily imply or assume knowledge or information on the part of the 
answering claimants, of some particular fault, cause, or act of neglect 
chargeable to them. The négation by the petitioner of privity or fault; 
likewise its récital of the manner of disaster's occurrence, are at the 
foundation of its right to exemption and limitation ; and, as indicated 
in the Davidson Case, can be m«t in pleading only by alleging facts 
showing privity in fault, or by a disavowal of knowledge, which latter 
will put the petitioner to its proof. Under the principles of equity 
pleading, which afford a proper test in the admiralty court, the answers 
are clearly insufficient, as may be demonstrated by a brief considération 
of analogous situations. If an administrator or trustée, seeking a set- 
tlement of his accounts and a discharge, should aver that he "had fully 
administered the trust estate," no one would contend that an express 
déniai thereof would be sufficient to raise an issue; and in actions at 
law it is familiar doctrine that the déniai of a négative averment cré- 
âtes no issue uniess coupled with an affirmative averment of facts which 
of themselves disclose an inference putting the négative averment in 
issue. 

As indicated, therefore, uniess the answering claimants are content 
to put the petitioner to its proof by disavowal of knowledge respecting 
the truth of the averments of the pétition, they cannot by déniai alone 
meet its négative averment, and thereby charge that the loss or damage 
did occur through an act to which petitioner's managing officers were 
personally privy. The rule is of utmost importance to the petitioner, 
because the "privity of knowledge" which will defeat it means the Per- 
sonal fault of the owner or officers, and not that of agents or servants 
which, in other situations may be imputed so as to create liability. 
Hence, uniess apprised of the act or acts of personal fault claimed to 
be chargeable to its officiais, naming them, it can hâve no means of 
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preparing for trial or to meet its adversaries — unless it accurately 
conjectures and prépares to meet ail possibilities. This, in effect, would 
require the trial to proceed without issues présent ed by the pleadings. 

So, too, the affirmative allégations of the answers — and which seem 
to commingle matters going to defeat the right to limit liability with 
matters upon which a claim for damages itiay be founded — are properly 
subject to exception. As indicated in the Davidson Case, thèse claims 
are pleadings in the nature of libels, and as such must set out the "facts 
upon which the claimant relies in support of bis suit in accordance with 
rule 23 [29 Sup. Ct. xli] ." For example, allégations that petitioner 
"breached and violated its duties to" claimant's intestate, which "prox- 
imately and directly caused the loss of life," and that "the sinking of 
the said steamer as aforesaid and the loss of life * * * proceeded 
directly and proximately from the fault and want of care of the peti- 
tioner, * * * ' and was due directly to causes within the privity 
and knowledge of petitioner and its said managing officers," ail fail to 
meet that degree of fullness and particularity required^ not only by 
the admiralty, but by other rules of pleading. They are not allégations 
of fact, but merely the ultimate conclusions of the pleader, predicated 
upon facts presumed to be in bis possession, and of which bis adversary 
can demand disclosure. The Commander in Chief, 1 Wall. 43, 17 L. 
Ed. 609; Fogg v. Blair, 139 U. S. 118, 11 Sup. Ct. 476, 35 h. Ed. 104; 
Young v. Lynch, 66 Wis. 514, 29 N. W. 224. 

Equally insufficient are the allégations that the steamer "was insecure 
and unseavvorthy and unequal to meet the périls of navigation, and 
was unsafely constructed so that water was likely to fill the hold of 
the said boat and cause it to sink, * * * and that the officers, 
agents, and servants * * * carelessly and negligently failed to in- 
spect the same and to repair" ; "that the engines, appliances, machinery, 
and equipment" were so "defective and insufficient that the boat was 
caused to sink." Thèse are mère gênerai conclusions, apprising peti- 
tioner of no fact showing négligent construction, unsafe condition, or 
a breach of duty upon which liability could be predicated. 

[3] Nearly ail the answering claimants allège petitioner's recovery 
of insurance upon the lost steamer. The statute provides for a limita- 
tion of the owner's liability, to his interest in the vessel and her f reight. 
The insurance fund arises upon a collatéral contract of indemnity for 
the loss of such interest; but neither the contract of insurance nor 
the fund is the équivalent nor in any sensé takes the place of the inter- 
est of the owner in the vessel. The City of Norwich, 118 U. S. 468, 
6 Sup. Ct. 1150, 30 L. Ed. 134. Hence the recovery of insurance can- 
not be relevant to the right to proceed or to obtain relief under the act. 

[4] The petitioner insists that the answering claimants be com- 
pelled to furnish security for costs. In Rawson v. Lyon (D. C.) 15 
Fed. 831, Judge Brown thus states the rule: 

"There is no (luestiou that the ordinary practlce in admiralty has long 
lieen to require a stipulation for eosts from a respondent on entering his ap- 
pearance and answering in an action In persouam. Judge Betts, in his book 
on Admiralty Practlce. says : "Ihis stipulation must be flled when a défend- 
ant cornes into défend, although tlie flrst process was a citation and not a 
warrant.' Page 40. Tins is In accordance with the ancient practlce. Clerke, 
Praxis, tits. 5, 11 ; Pharo v. Smith, 18 Ilow. Prac. 47 [Fed. Cas. :NTo. ll.OGl'J. 
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Wlieii suits were commeiiced l)y warrant, rule 17 of this court [17 Sup. Ct. 
xl] expressly required bail to be taken for $100 above the sum claimed ; and 
tbis was to cover eosts. When warrants were abolislied by Suprême Court 
rule 48 [2!) Sup. Ct. xllv] as the ordiuary process for coiumeucing actions, 
rule 17 was uo longer expressly applicable to ordinary sults in personam; 
l)Ut the ordiuary practice in this court to give st^curity bas remained as be- 
fore, although it appears to hâve lieen occasionally omitted. 

In ail other cases, libellants and défendants and interveners are by ex- 
press rules required to give security for costs, except in the spécial cases of 
seanien, salvors, or persons stiing in forma pauperis. Rules 17, 38, 44, 45 [29 
Sup. Ct. xl, xliii, xliv]. There is no reason why the défendants in actions In 
personam should form an exception to the usual requirement to file security 
for costs, whieh, under the former process . by warrant, was always ob- 
tainable." 

It is contended by answering claimants that, in admiralty, security 
should not be required where inability to give it is shown. But the 
practice seems to be quite uniform in recognizing, as exceptional, only 
cases of seamen, salvors, or persons suing in forma pauperis ; and 
admiralty rules 25, 26, 34 [29 Sup. Ct. xli, xlii], and 63 of this court 
seem to be in accord with the observations in the Raymond Case, su- 
pra. 

In a proceeding for limitation of liability, Judge Lacombe expressed 
the following views respecting the subject: 

"In View of the large number of thèse causes which seem to be pending 
in this court, the sub.iect of requiring security for costs bas been again con- 
sidered. There is force in the contention of défendant that, inasmuch as 
the statutory limitation of liability (the steamer being a total loss) relieves 
it from ail liability for faults of navigation, etc., the plaintifC's case is more 
than ordinarily spéculative. Undoubtedly, the taking of testiniony in sup- 
port of and in opposition to the averments in the eomplaint wlll be an ex- 
pensive matter ; and the court is not unmindful of the fact that those aver- 
ments are really not sworn to by any one, the usual vérification being ou 
information and belief. Kevertheless, individuals who may hâve a right to 
recover damages for the death of the next of kin should not be deprived of 
their day in court to show, if they can, that defendant's actionable négli- 
gence caused such death merely because they are too poor to file security. 
On the other hand, the défendant should not be harrassed by repeated triais 
of the same question uor put to unusual and extraordinary expense in de- 
fending suits, the proseeution of which is left free to its adversaries. The 
following disposition of thèse and similar motions will be made : Where 
the affidavits elearly show that the persons interested in the recovery (i. e., 
the widow or next of kin) are ail in such a condition pecuiiiarily that none 
of them is able to give security, the motion will be denied ; otherwise it 
will be granted. The déniais, however, are to be without préjudice to a 
renewal of the motion in the event of défendant prevailing ou the trial of 
the flrst cause. If security be then exacted, défendant will thereafter be 
harrassed only by litlgants wlio deal with it on equal tenus." Raymond v. 
La Compagnie Générale, etc. (C. C.) 90 Fed. 105. 

It thus appears that the discrétion, if any is to be exercised, is 
limited to those cases where the party is suing in forma pauperis, and 
in which, in the language of rule 63 relating to the issuance of pro- 
cess, it must be disclosed to the satisfaction of the court that "by 
reason of poverty, or other cause shown" the party "is unable to 
obtain a responsible surety to stipulate for costs." The proctor of 
claimants Schraufnagel, Trace, and Renner bas filed bis affidavit upon 
information averring, not inability to give security, but that "claimants 
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are persons of meager financial ability and unable without great 
hardship to furnish a stipulation or security for costs." The claim- 
ant Threehouse, as spécial administratrix claiming liability of the 
petitioner for loss of life of her intestate, lias filed the affidavit of her 
proctor upon information and belief, averring that said intestate left 
no property and that claimant is dépendent upon others for her sup- 
port, and has no property, etc. Thèse are manifestly not in compli- 
ance with the rules. 
The conclusions are: 

(1) That the spécifie exceptions to the answers of the claimauts 
Schraufnagel, Rosecrans, Renner, Trace, Brovvn, and Threehouse 
challenging (a) the right to answer the pétition for limitation without 
having first filed a daim with the commissioner, and (b) the right 
to combine in a single pleading, a claim for loss or damage, and an 
answer to such pétition, are sustained. 

(2) That exceptions numbered 2 to 5, inclusive, to the answer of 
Schraufnagel, 2 and 3 to the answer of Brown, 2, 3, and 4 to the an- 
swer of Trace, 2, 3, and 4 to the answer of Renner, 3, 4, and 5 to the 
answer of Rosecrans, 2, 3, and 4 to the answer of Threehouse, are ail 
sustained. 

(3) That the exceptions to the affidavits respecting the giving of 
security for costs are sustained ; and ail claimants are required to give 
such security unless relieved therefrom upon proper showing. 

Considération of exceptions to claims filed with the commissioner 
will be reserved until ail claimants shall file their claims pursuant to 
the ruling herein made, should they elect to do so. 

Orders may be entered accordingly. 



FRANKLIN et al. v. PHILADELI'HTA & R. EY. CO. 

(District Court, E. D. Penusylvania. January 27, 1013.) 

No. 1,650. 

Commerce (§ 89*) — Actions to Eecover Excessive CnARGES — Interstate 
Commerce Act — Jurisdictiok of Courts. 

A consignée of property sliipped in Interstate commerce cannot main- 
tain an action agaiust the carrier to recover beeause of excessive freifrlit 
cliarges exacted on sucli shipments, exeept for tlie enforcement of an 
award of damages made by tlie Interstate Connneree Commission under 
Interstate Commerce Act Feb. 4, 1887, c. 104, § 16. 24 Stat. 384 (U. S. 
Comp. St. 1901, p. .-{lO-â), as aniended by Act .Inné 20, 1900, c. 3591, § 5, 
34 Stat. 590 (U. S. Comp. St. Supp. 1911, p. 1301), in favor of plaintiiï, 
and a court is not given priniary jurisdiction of such au action by the 
fact that the Commission, on complaint of the shlppers, to whicli pro- 
ceedlng plaintifC was not a party, lias made a tinding that the rate was 
excessive, and an avvard of damages to such slilppers. 

[Ed. Note. — For other cases, see Commerce, Dec. Dlg. § 89.* 
Jurisdiction of fédéral courts of sults under Interstate Commerce Act, 
see note to Balley v. Mosher, 11 C. C. A. 318.] 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1837 to date, & Rep'r Indexes 
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At Law. Action by Henry G. Franklin and others against the 
Philadelphia & Reading Railway Company. Answer to rule to plead. 
Rule discharged, and action dismissed. 

Henry Baur, of Philadelphia Fa,, for plaintiffs. 
Wm. L. Kinter, of Philadelphia, Pa., for défendant. 

TPIOMPSON, District Judge. This is an action in trespass, in which 
the plaintiffs seek to recover from the défendant the excess of f reight 
charges alleged to hâve been paid by the plaintiffs tothe défendant upon 
ice shipped from Gouldsboro, Pa., and other points taking the same rate 
over varions Connecting Interstate carriers to Philadelphia, Pa., during 
the period from April 18, 1907, to August 20, 1909. The rate charged 
by the défendant was $1.40 per ton. The rates in question were held 
to be unreasonable by the Interstate Commerce Commission on No- 
vember 14, 1910, in a proceeding brought by the Mountain Ice Com- 
pany, which was the plaintiffs' consignor, and other ice companies, 
against the défendant railroad company and other railroads. The 
original complaint in that proceeding was filed May 5, 1908, without 
demand for réparation, and on November 6, 1908, a supplemental pé- 
tition was filed by the Mountain Ice Company, praying for réparation. 
In the report of the Interstate Commerce Commission, a copy of 
which is attached to the plaintiffs' statement of claim (21 Interst. Com. 
Com'n R. 45), the rate was declared to be unreasonable, and a rea- 
sonable rate declared to be $1.20 per ton on ice shipped in box cars 
and $1.35 per ton on ice shipped in refrigerator cars, and réparation 
was awarded to the complainants. It is alleged that, in pursuance 
of the order, the défendant, in conjunction with the Connecting car- 
riers, reduced the rate, by tariff eft'ective May 26, 1911, from $1.40 to 
the rates found by the Commission to be reasonable. The plaintiffs 
claim the différence between the amount paid during the period men- 
tioned at the then established rate of $1.40 per ton and the amount 
which should hâve been paid at the rate found reasonable by the 
Commission, namely, $1.20 per ton on ice shipped in box cars and $1.- 
35 on ice shipped in refrigerator cars. The plaintiffs were not parties 
to the proceedings before the Interstate Commerce Commission, and 
no award of réparation was made in their favor. On January 23, 
1912, the défendant was ruled to plead, and on January 29, 1912, filed 
an answer setting f orth : 

"That it cannot be reQnlred to flle a plea in t)io above-entitled case for tlie 
reasons following, to wit: (1) That plaintiffs hâve pi-ocnrecl no award of 
réparation in their favor by tlie Interstate Connnerce Commission by veason 
of the matters and things set forth in the statement of daim filed. (2) That 
the Interstate Commerce Commission has awarded to parties and persons 
otlier than plaintiffs the suin alleged by plaintiffs to be due to them from de- 
fendant upon the cause of action set forth in the statement of claim filed. 
(8) That this court is without jurisdiction in the premises in advance of an 
award of réparation to plaintiffs by the Interstate Commerce Commission" 

— and praying that the rule to plead be vacated and that suit be dis- 
missed for want of jurisdiction in this court. 

It does not appear to be disputed that the rates found unreasonable 
by the Interstate Commerce Commisson are the identical rates charged 
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the plaintiffs by the défendant on its shipments of ice, and the question 
is therefore squarely presented whether a suit may be brought, based 
upon the order of the Interstate Commerce Commission made in the 
proceedings by the Mountain Ice Company, to which the plaintiffs 
were not a party and in which no award was made in their favor. 
The contention of the plaintiffs is that the action is properly brought 
by reason of the provisions of section 9 of the Interstate .Commerce 
Act (Act Feb. 4, 1887, c. 104, 24 Stat. 382 [U. S. Comp. St. 1901, p. 
3159]), which provides that a person claiming to be damaged may ei- 
ther make complaint to the Commission or bring a suit in any District 
or Circuit Court of the United States, but shall not bave the right 
to pursue both of said remédies, and must in each case elect which 
one of the two methods of procédure he will adopt, and section 22, 
which provides that nothing in the act contained shall in any way 
abridge or alter the remédies now existing at common law or by stat- 
ute, but the provisions of the act are in addition to such remédies. 
It is urged that, inasmuch as the Interstate Commerce Commission 
bas already passed upon the reasonableness of the rates and has 
awarded to other parties réparation for the excess, the présent action 
will lie, because the Commission has passed upon the only question 
necessary to préserve uniformity of administration, which is one of 
the primary objects of the act, and because the ascertainment of the 
amount of damages of the plaintiffs is a mère question of mathemat- 
ical calculation, upon which it is not essential to uniformity that the 
Commission should make a finding and award. 

It has been settled by numerous décisions of the Suprême Court, 
beginning with Texas & Pacific Railway Co. v. Abilene Cotton Oil Co., 
204 U. S. 426, 27 Sup. Ct. 350, 51 L. Ed. 553, 9 Ann. Cas. 1075, that 
where the claim of a shipper for damages is based upon alleged un- 
reasonableness of rates eitlier then existing or rates which bave been 
altered or upon any question as to rates, régulations, and practices 
as to which it is essential that there shall be uniformity of décision, 
the courts are without primary jurisdiction to entertain the action. 
Southern Railway Co. v. Tift. 206 U. S. 429, 27 Sup. Ct. 709, 51 L. 
Ed. 1124, 11 Ann. Cas. 846: Baltimore & Obio R. R. Co. v. Pitcairn 
Coal Co., 215 U. S. 481, 30 Sup. Ct. 164, 54 T. Ed. 292; Robinson v. 
Baltimore & Ohio R. R. Co., 222 U. S. 506, 32 Sup. Ct. 114, 56 h. Ed. 
288. As was said in the Abilene Case : 

"The hidepeudent ri.sht of an iiullvidiial oriffiiiiilly to uiaiiitaiii actions in 
courts to obtaln pecuniary redress l'or violations of tlie act conferred l)y tlie 
nintli section must be confined to redress of sucli wrongs as can, consistently 
vvitli tiie context of tlie act, l)e redressed by courts without previous action 
by the Conniiissiou, and therefore does not iniply the power in a court to 
priuiarily hear coniplaints concerning wrongs of the character of the one 
îiere coinplained of. Although an established schedule of rates may hâve 
been altered by a carrier voluntarily or as the resuit of tlie euforcement of au 
order of the Commission to desist from violating the law, rendered in ac- 
sordance with the provisions of tlie statute, it may not be doubted that the 
power of the Commission would nevertheless extend to heiiring légal coni- 
plaints of and awarding réparation to individuals for wrongs unlawfuUy 
suffered froui the application of the uureasouable schedule during the perlo'd 
vvUen such schedule was in force." 
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In construing the provisions of the act in relation to proceedings 
brought bef ore the Interstate Commerce Commission, the court held : 

"Power Wiis coiiferred upon the Couimission to liear complalnts eoncerniiig 
violations of tlie act, to iuvestigate the saïue, and, if the complalnts were well 
fonuded, to direct, not only the making of réparation to the injured persons, 
but to order tlie carrier to desist from such violation in tlie future. In the 
event of the failure of a carrier to obey the order of the Commission, that 
body, or the party iu whose favor an award of réparation was made, vvas 
empowered to coniiiel compliance by invoking the authority of the courts of 
the TTnited States iu the nianner pointed out in the statute, prima facie effect 
in sucli courts being given to the findings of fact made by the Commission." 

In the case of Morrisdale Coal Co. v. Pennsylvania Railroad Co., 
183 Fed. 929, 106 C. C. A. 269, where the question was whether a 
suit could be brought in the Circuit Court to recover damages arising 
from an alleged discriminatory practice in the distribution of coal 
cars in time of shortage, it was held by the Circuit Court of Appeals 
of this circuit that under the décision in the Abilene Oil Case no ac- 
tion would lie without a previous finding by the Commission upon a 
question of the alleged discriminatory practice. The question as to 
whether a finding by the Commission of damages was beyond its 
power in such a case was not decided; but there seemed to be no 
doubt in the mind of Judge Lanning, who rendered the décision, that, 
if the question involved were one of rates, and the damages claimed 
would be the resuit of a mère mathematical calculation, recourse must 
be had to the Commission, not only to pass upon the question of the 
unreasonableness of rates, but to award damages, if any were found to 
hâve arisen. And upon the right of action in suits for damages Judge 
Lanning held thàt : 

"If, except for the act to regulate commerce, the Morrisdale Coal Company 
would liave had a common-law right of action against the Pennsylvania Rail- 
road Company for the damages hère claimed, that right was not merely 
suspended while the old rule of distribution was in opération, but was taken 
away for ail time, and tlie Coal Comijany given a substituted right of procé- 
dure before the Conntiissiou, at any time witliin one year after June 29, 1906, 
for a détermination hy the Commission of the question whether the rule coni- 
plained of was discriminatory, unless, indeed, the Commission has no power, 
under the act, to détermine whether a rule for the distribution of cars is 
discriminatory." 

In the case of Jacoby & Co. v. Pennsylvania Railroad Co., 200 Fed. 
989, recently decided in this cotirt, in passing upon the question wheth- 
er, after a finding by the Commission of a discriminatory practice in 
the distribution of coal cars in time of shortage, the Commission had 
power under the act to award damages, it was held : 

"It may be stated as estahlished that the act to regulate commerce was 
Intended by Congress to afford an effective and comprehensive means for 
redressing wrongs resulting from unjust discriminations and undue préférence 
by carriers, and that a shipper cannot malntain an action at common law for 
damages arising from such wrong, but must first make his complaint to the 
Interstate Commerce Commission ; in other words, his conimon-law remedy 
Is abrogated by the procédure estahlished by the act to regulate commerce. 
It was the évident intent of Congress that the procédure estahlished by the 
act should be substituted for that whlch had theretofore ohtained at commoni 
law. Section 9 provides that a person claiming damages must 'elect which 
one of the two methods of procédure herein provided for' he will adopt, and 
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tlie Suprême Court has held that the right to originally maintain actions In 
court for violations of the act conferred by this section must be confined to 
redress of such wrongs as can, consistently with tlie context of the act, be 
redressed by courts without previous action by the Commission. The method 
of procédure referred to in section 9 Is clearly outllned in sections 13, 14, 
15, and 16 of the act, and, as said by Judge Lanuing In the Morrisdale Case, 
the procédure of the Commission in makihg the assessment constitutes no 
part of a judicial proceeding." 

In the case at bar it must be assumed that the plaintiffs hâve elect- 
ed which one of the two methods of procédure provided for by the 
act they would adopt. If the action is intended under section 9 as a 
"suit in his or their own behalf for the recovery of the damages for 
which such common carrier may be liable under the provisions of this 
act," I thinlt their action must fall, because it is net, in the language 
of the court in the Abilene Oil Co. Case, "confined to redress of such 
wrongs as can, consistently with the context of the act, be redressed 
by courts without previous action by the Commission." If they hâve 
chosen the procédure outUned in the act, they are outside of its pro- 
visions, because they hâve not, in the language of section 9, made 
"complaint to the Commission as hereinafter provided for." 

Excepting the right to bring an original action in the courts, which 
is limited under the décision in the Abilene Case to those cases which 
require no previous action by the Commission, the only remedy pro- 
vided for the recovery of money damages of the character demanded 
in this suit is under the provisions of section 16, which provides as a 
prerequisite to suit a détermination by the Commission that the "par- 
ty complainant is entitled to an award of darhages vmder the provi- 
sions of this act for a violation thereof," in wdiich case it is provided 
that "the Commission shall make an order directing the carrier to pay 
to the complainant the sum to which he is entitled on or before a day 
named." Section 16 then provides that, upon the noncompliance with 
an order for payment of money, suit may be brought in the Circuit 
Court by "pétition setting forth briefly the causes for which he claims 
damages and the order of the Commission in the premises," which 
findings and order of the Commission are made prima facie évidence 
of the facts therein stated. The section further provides : 

"AU complaiuts for the recovery of damages sliall be flled with the Com- 
mission wlthin two years from the tlme the cause of action accrues, and 
not after, and a pétition for the enforcemeut of an order for the payment of 
money shall be flled in the Gircviit Court or statc court withiu one year from 
the date of the order, and not after." ' 

It is apparent, therefore, from the language of the act, that, where 
proceedings bave been had bj' complaint before the Commission, a 
suit for the recovery of damages must be based upon an order of the 
Commission for the payment of money. I think the conclusion ar- 
rived at is sustained by the décision of the Suprême Court in the case 
of Robinson v. Baltimore & Ohio Railroad Co., 222 U. S. 506, 32 Sup. 
Ct. 114, 56 L. Ed. 288. In that case suit was brought in a state court 
of West Virginia to recover the excess of freight charges alleged to 
hâve been paid by a shipper upon coal loaded into cars from wagons 
above the rates charged other shippers whose coal was loaded from 
tipples. The plaintifï claimed to recover upon the ground that the 
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rate in question had been found to be unjustly discriminatory by a 
décision of the Interstate Commerce Commission, and the railroad 
Company had been directed to desist from its enforcement. The plain- 
tiffs contended that the court should take judicial notice of the déci- 
sion of the Commission. Upon this point they were not sustained by 
the Suprême Court. The court held : 

"The resuit, however, would haye been the same, had the décision been 
Ijroperly before the court. An exaniination of it discloses that it did not con- 
taln any flnding or direction as to wbat, if any, réparation should be made 
because of prior exactions of the rate which it condemned. It did find that 
the eomplaining party in that proceeding liad been injured by the refusai 
of the railroad conipany to furnlsh cars ou certain occasions for the shipment 
of coal, and did direct that réparation therefor be made ; but that is wlthout 
bearing hère." 

Ref erring to sections 22 and 9, in its opinion, the court held : 

"Of course, the pro%'ision in section 22, as also the provision in section 9, 
must be read in connection with other parts of the act, and be interpreted 
with due regard to its manifest purppse, and, when that is done, it is appar- 
ent that neither provision recognizes or implies that an action for réparation, 
such as is hère sought, may be maintained in any court, fédéral or state, in 
tlie absence of an appropriate finding and order of the Commission. Texas 
& Pacific Railway Co. v. Abilene Cotton Oil Oo.. supra [204 U. S.] 442, 446 
[27 Sup. et 350, 51 L. Ed. 553, 9 Ann. Cas. 1075]." 

Since the argument of the case at bar, the question in substantially 
similar form came before the District Court for the Eastern District 
of Wisconsin, and a similar conclusion was reached in a well-consid- 
ered opinion by Geiger, District Judge, in the case of National Pôle 
Co. V. N. W. Ry. Co., 200 Fed. 185. 

My conclusion is that the présent action cannot be maintained, be- 
cause this court bas no power to primarily hear complaints concern- 
ing the redress of wrongs based upon unreasonable rates, as to which 
there must be previous action by the Commission ; and, upon the oth- 
er hand, it cannot be maintained as a suit to recover money damages 
upon a previous complaint to the Commission, because it is not based 
upon an order of the Commission for the payment of money, as pro- 
vided by section 16 of the act, and, without an award of réparation 
to the plaintifïs by the Commission, this court is without jurisdiction. 
In view of this conclusion, it is not necessary to consider the defend- 
ant's second reason why it should not be compelled to file a plea. 

It is ordered that the plaintiff's rule to file a plea be vacated, and 
that suit be dismissed. 
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H. B. WILLIAMS, Inc., v. WESTKRN UNION TELEGRAPH CO. 

(District Court, E. D. Pennsylvanla. February 6, 1913.) 

Ko. 1,666. 

1. TELEGtEAPIIS AND TELEPHONES (§ 54*)— MESSAGES — MiSTAKES IN TRANS- 

MISSION — Limitation of Liability — Contracts. 

A telegrapli compauy is not a comniou carrier and is entitled to stip- 
ulate for a liuiitation of its liability in case of mlstakes in transmission 
of unrepeated messages to an amount equal to the toUs. 

[Ed. Note. — For otlier cases, see Telegraphs and Téléphones, Cent. Dig. 
§§ 39-47; Dec. Dig. § 54.*] 

2. Telegraphs and Téléphones (§ 54*) — Messages — Transmission — Errors 

— Ordinary and Gkoss Négligence. 

Plaintiff delivered a message to défendant telegraph company for 
transmission to defendant's agent notifying hini to purcliase tomatoes for 
shipmeut "June 5th." Tlie message as delivered read "June Ist," and 
by reason of the change tlie agent was unable to purchase the fruit. 
There was évidence that the operator at the receiving station had been 
In ill health for several montlis and that he was négligent in hls attend- 
ance at the office, but there was no évidence that his illness affected hls 
ability to receive and transmit messages. Hcld, that the mistake re- 
sulted from ordinary, as distinguished from gross, négligence, and was 
within a limitation of the conipany's liability for mistalies In the case 
of unrepeated messages to the tolls paid therefor. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dig. 
il 39-47; Dec. Dig. § 54.*] 

3. Telegraphs and Téléphones (§ 33*) — Tolls — Repeated and Unrepeated 

Messages — Interstate Commerce Act. 

Interstate Commerce Act (Act Feb. 4, 18S7, c. 104, § 1, 24 Stat. 379 [U. 
S. Comp. St. 1901, p. 3154]) as amended (Act .Tune 29, 1906, c. 3591, § 1, 
34 Stat. 584 [U. S. Comp. St. Supp. 1911, p. 1288]), providing that mes- 
sages by telegraph may be classilied into day, nlght, repeated, unrepeated. 
letter, commercial, press, governmeiit, and sueh other classes as are just 
and reasonable, and différent rates may be charged for the différent 
classes of me.ssages, recognizes the right of a telegraph company to 
charge for repeated mes.sages différent rates from those charged for 
unrepeated messages. 

[I5d. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dig. 
§ 21 ; Dec. Dig. § 3.3.*] 

4. Telegraphs and Téléphones (§ 26*) — Régulations — Reasonableness. 

In an action against a telegraph company for alleged négligence in 
transmission of a telegram, the uureasonableness of a rule as to répéti- 
tion of messages caiinot lie flrst consldered In the District Court, but 
must be flrst raised before the Interstate Commerce Commission. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. 
Dig. § 14; Dec. Dig. § 26.*J 

Action by H. B. Williams, Incorporated, against the Western Union 
Telegraph Company. On motion for a new trial and for judgment 
non obstante veredicto. Judgment non obstante granted. 

George P. Rich. of Philadelphia, Fa., for plaintiff. 
H. B. Gill, of Philadelphia, Pa., for défendant. 

THOMPSON, District Judge. This suit was brought to recover 
from the Western Union Telegraph Company damages for loss of 

*For other cases see same topic & % numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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contracts with tomato growers in Florida for the purchase of growing 
crops of tomatoes to be delivered in the future, by reason of the al- 
leged gross négligence of the défendant in the sending of a telegram 
from the plaintiff to its purchasing agent at Palmetto, Fia. 

It appeared at the trial that the plaintiflF, after a séries of communi- 
cations by telegram sent through the défendant company, was in- 
formed that certain tomato growers in Florida would sell their grow- 
ing crops to be shipped by June 5, 1911, and, on April 18, 1911, de- 
livered a message to be telegraphed by the défendant as foUows : 

"James E. Taylor, Palmetto, Florida. Buy three thousand fail must be 
graded same as east coast buy two thousand more best terms buy only early 
patehes must be ail shipped June fifth to be paid for when loaded. 

"H. B. Williams, Inc." 

The word "fail," according to a secret code between the plaintiff and 
its agent, meant "Brown," one of the parties with whom the agent 
had been negotiating for a sale of his growing crop. In the telegram 
as delivered to plaintifFs agent, Taylor, the word "first" was substi- 
tuted for "fifth." 

The testimony showed that Taylor had obtained ofïers of tomatoes 
to be shipped June 5th from two growers, Brown and Reeder, and 
that, upon receipt of the telegram, he informed the parties that his 
principals would buy the tomatoes to be shipped June Ist, and that 
the parties refused to sell deliverable at that time. Taylor did not 
make any further efforts to procure tomatoes, and, according to his tes- 
timony and that of other witnesses, the price of tomatoes rose so that 
it was impossible to purchase except at higher priées, and he was in- 
structed by the plaintiff to leave the vicinity and buy cucumbers, beans, 
and lettuce. The plaintiff called witnesses to prove the différence in 
the price of tomatoes owing to the rise in the market at Palmetto and 
claimed as damages the différence between the price at which the to- 
matoes were offered and the market price thereafter. The jury re- 
turned a verdict in favor of the plaintiff for $1,000. The défendant 
moved for a new trial and, having moved at the trial for binding in- 
structions, moved for judgment non obstante veredicto under the 
provisions of the Act of Assembly of Pennsylvania of April 22, 1905 
(Laws 1905, p. 286). 

The telegram in which the error was made was upon a regular form 
of the Western Union Telegraph Company, which contained at the 
top the following words : 

"Send the following message subject to the terms on back hereof, which 
are hereby agreed to." 

Upon the reverse side were printed a number of stipulations, among 
which were the following: 

'■To guard against mlstalies or delays, the sender of a message should 
order it repeated ; that Is. telegraphed back to the originatlng office iqv 
comparison. For this one-half the unrepeated message rate is charged in 
addition. Unless otherwise indlcated on its face, this is an unrepeated mes- 
sage and paid for as sueh. In considération whereof It is agreed between 
the sender of the message and this company as foUows: 

"(1) The company shall not be liable for mistakes or delays in the trans- 
mission or delivery, or for nondelivery of auy unrepeated message, beyond 
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the amount recelved for seading the same; nor for mlstakes or delays la 
the transmission or dellvery, or for nondellvery of any repeated message, 
beyond fifty times the sum recelved for sendlng the same, unless speclally 
valued; nor In any case for delays arlslng from unavoldable interruption 
in the worklng of Its Unes ; nor for errors in cipher or obscure messages. 

"(2) In any event, the Company shall not be llable for damages for any 
mlstakes or delay In the transmission or dellvery or for the nondelivery of 
this message, whether caused by the négligence of Its servants, or otherwlse, 
beyond the sum of .$50, at whlch amount thIs jnessage is hereby valued, un- 
less a greater value be stated In writing hereon at the tlme the message Is 
oflfered to the company for transmission, and an addltlonal sum r^id or 
agreed to be paid on such value, equal to one-tenth of one per cent, thereof." 

[1] The position of the defendant's counsel in support of his mo- 
tion non obstante veredicto is that, under the terms of the telegram, 
the défendant company is not liable in damages for its error beyond 
the amount paid for the telegram because the message was unrepeated ; 
that there was no évidence that the plaintiff suffered any amount of 
damage because of the error in the message; and that there was no 
évidence of any negHgence beyond ordinary négligence upon the part 
of the défendant. The stipulation in relation to unrepeated messages 
that the company shall not be liable for mistakes or delays beyond the 
amount received for sending the same is substantially the same stipu- 
lation which was before the Suprême Court in the case of Primrose 
V. Western Union Telegraph Co., 154 U. S. 1, 14 Sup. Ct. 1098, 38 
L. Ed. 883. In that case the Suprême Court held, citing Express Co. 
V. Caldwell, 21 Wall. 264, 22 L. Ed. 556, and Telegraph Co. v. Texas, 
105 U. S. 460, 26 L. Ed. 1067, that telegraph companies are not com- 
mon carriers; that their duties are différent and performed in dif- 
férent ways ând they are not subject to the same liabilities; that they 
are not bailees in any sensé ; that they are intrusted with nothing but 
an order or message, which is not to be carried in the form or char- 
acters in which it is received, but is to be translated and transmitted 
through différent symbols by means of electricity, and is peculiarly 
liable to mistakes; and that the measure of damages, for a failure to 
transmit or deliver it, has no relation to any value of the message it- 
self, except as such value may be disclosed by the message, or be 
agreed between the sender and the company, citing Hart v. Pennsyl- 
vania Railroad, 112 U. S. 331, 5 Sup. Ct. 151, 28 L. Ed. 717, reaf- 
firmed in Adams Exp. Co. v. Croninger, 226 U. S. 491, 33 Sup. Ct. 

148, 57 L. Ed. (Oct. T. 1912, Jan. 6, 1913), where it is held that 

a common carrier of goods may, by spécial contract with the owner 
fairly made, giving the shipper the advantage of a lower rate, restrict 
the sum for which it may be liable, even in case of a loss by the car- 
rier's négligence. The court held : 

"iBy the régulation now in question, the telegraph company has not under- 
taken to whoUy exempt Itself from llabllity for négligence, but only to re- 
qulre the sender of the message to hâve It repeated, and to pay half as muçh 
agaln as the usual priée, in order to hold the company llable for mlstakes or 
delays in transmittlng or dellverlng, or for not deliverlng, a message, vehether 
happening by négligence of Its servants, or otherwlse." 

The court cites the opinion of Judge Hare in Passmore v. Western 
Union Telegraph Co., 9 Phila. (Pa.) 90, and 78 Pa. 238. The lan- 
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guage in the concluding part of the quotation of Judge Hare's opin- 
ion is : 

"Obvioiisly he who seiids a communication Is best quallfied to judge 
whether it should be returned for correction. If he asks tlie company to 
repeat the message, and they fail to comply, they toII clearly be answerable 
for any Injury that niay resnlt from the omission. If he does not make sucli 
a recinest, he may well be taken to hâve acqulesced in the conditions which 
they prescribe. and at ail events cannot object to the want of a précaution 
he has vh-tually waived. It is not a just ground of complalnt that the power 
to choose is coiipled wlth an obligation to pay an additlonal sum to cover 
the cost of répétition." 

In distinguishing the case of Tyler v. Western Union Telegraph Co., 
60 111. 421, 14 Am. Rep. 38, where the court held that the régulation 
requiring the message to be repeated, printed on the blank of the 
Company on which a message is written, is not a contract binding in 
law, for the reason that the law imposed upon the companies duties to 
be performed to the public, and for the performance of which they 
were entitled to a compensation fixed by themselves, and which the 
sender had no choice but to pay, no matter how exorbitant it might 
be, the Suprême Court held: 

"The fallacy in that reasoniug appears to us to be in the assumptlon that 
the Company, under its admitted power to flx a reasonable rate of compensa- 
tion, establishes the usual rate as the compensation for the duty of trans- 
mittlng any message whatever. AVhereas, what the company has doue is to 
flx that rate for those messages only which are transmitted at the rislv of 
the sender, and to requlre payment of the higlier rate of half as mncli again 
if the company is to be llable for mlstakes or delays in the transmission or 
dellvery or in the nondelivery of a message. » * * There can be no 
doubt, therefore, that the ternis on the back of the message, so far as they 
were not inconsistent wlth law, formed part of the contract between him and 
the company under which the message was transmitted." 

The message under considération in that case was a cipher message, 
and in discussing the stipulation as to cipher messages the court said : 

"But it eertaiuly was a cipher message ; and to hold that the acceptance 
by tlie defendant's operator at Phlladelphia niade the company liable for 
errors in its transmission would not only disregard the express stipulation 
that no employé of the company could vary the conditions of the contract, 
but would wholly nuUify the condition as to cipher messages, for the fact 
that any message is written in cipher must be apparent to every reader. Be- 
yond this, under any contract to transmit a message by telegraph, as under 
any other contract, the damages for a breach must be limited to those which 
may be fairly considered as arislng according to the usual course of thlngs 
from the breach of the very contract in question, or which both parties must 
reasonably hâve understood and contemplated, when making the contract, as 
likely to resuit from its breach. This was directly adjudged in Western 
Union Telegraph Co. v. Hall, 124 U. S. 444 [8 S'up. Ot. 577, 31 I>. Ed. 479]." 

The conclusion of the Suprême Court in brief is that a stipulation 
such as that in the case at bar, providing that the company shall not be 
liable for mistakes in transmission or delivery beyond the sum re- 
ceived for sending it unless the sender orders it to be repeated, is rea- 
sonable and valid, and that the recovery cannot exceed the amount 
agreed upon in that stipulation. 

[2] The plaintiflf, however, contends that, while the défendant may 
protect itself by such a stipulation from ordinary négligence, it cannot 
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in that way Hmit its liability for gross négligence. The distinction be- 
tween "ordinary négligence" and "gross négligence" was discussed by 
the Suprême Court in the case of Milwaukee & St. Paul Railwav Co. v. 
Arms et al., 91 U. S. 489, 23 L. Ed. 374, as follows : 

" 'Gross négligence' is a relative terni. It is doubtless to be understood 
as Uieaning a greater want of care than is iuiplied by tlie term 'ordinary 
négligence'; but, after ail, It means tlie absence of the care that was neces- 
sary under the circunistances. In this seuse tiie collision in coiitroversy was 
the resuit of gross négligence, because the employés of the company did 
not use the care that was required to avold the accident. Hut the absence 
of this care, wliether called gross or ordinary négligence, did not authorize 
the jury to visit tlie company with damages beyond the llmit of compensa- 
tion for the injury actually iiitllcted. ïo do this, there nnist hâve been 
■•ioriie u'illful miscomluct. or that cntirr irunt of care icliich iroulrl raisc the 
presyniption of a conscious indiffercnec to eonsequenecfi. Nothing of this 
Idnd can be imputed to the i)ersons in charge of the train, and the court 
theretore misdirected the .iury." 

As was said by Judge Hare in the Passmore Case cited by the Su- 
prême Court in Primrose v. Western Union Telegraph Co., supra : 

"A raihvay, telegraph, or otlier company, charged with a duty wliich con- 
cerns the public interest, cannot screen tliemselves from liability for négli- 
gence; but they niay prescribe rules calculated to insure safety, and diminish 
the loss in the event of accident, and déclare that. if thèse are not observed.' 
the injured party shall be considered as in default, and ]3recluded b.v the 
doctrine of contributory négligence. The rule must, however, be such a.s 
that reason, wliich is said to be the life of the law, can approve ; or, at the 
least, sucli as it need not condemn. By no deviee can a body corporate avoid 
liability for fraud, for willful wrong, or for the gross négligence whlch, if 
it does not inteml to occasion injvrii, in recJ:h;»s of conscqtiences, and tran- 
Kocnds the tiounds of rînht icith full Icnowtodijc that miachief may ensue." 

Under the définition of gross négligence in the Arms Case, and up- 
on a careful considération of the évidence, I am convinced that the 
jury would not hâve been justified in finding more than ordinary nég- 
ligence in the case at bar. To sustain the charge of gross négligence, 
it was shown by the plaintifï that errors in words had been made in 
other messages transmitted through the défendant company, and, in 
order to show the négligence of the company in the sélection of its 
agent, it was shown that the operator at Palmetto had been under the 
treatment of a physician at times during the preceding months for 
indigestion and had been suffering from heart trouble; that he some- 
times stayed avvay from the office, and the plaintifï's agent would be 
obliged to send messages through the railroad telegraph operator at 
Palmetto. No évidence was ofïered to show how the sort of ill health 
sufïered by the defendant's agent would affect his ability to receive 
and transmit messages. The errors which were shown to hâve oc- 
curred in telegrams were such as must bave been intended to be pro- 
vided for by the stipulation limiting liability in the case of unrepeated 
messages. The plaintitï, having knowledge of ail of the facts, was in 
a better position to know of the importance of the telegram sent than 
were the agents of the défendant and could by paying one-half of 
the cost of the telegram in excess of that paid bave protected itself 
from the error which occurred. The fact that the error occurred was 
not in itself évidence of négligence; the most skillful operator may 
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make mistakes, and there was nothing in the telegram itself to put the 
défendant upon notice which would require it to exercise unusual care 
in transmission in view of the plaintiiï's assent to the stipulation as 
to unrepeated messages. There was no évidence of willful miscon- 
duct or that entire want of care which would raise the presumption 
of a conscious indifférence to conséquences. 

[3] At the argument the plaintifï raised a further contention that 
under section 20 of the Interstate Commerce Act (Act Feb. 4, 1887, 
c. 104, 24_Stat. 386 [U. S. Comp. St. 1901, p. 3170]) the stipulation 
under which the message was sent was an unreasonable one and 
therefore unlawful. Inasmuch as section 1 of the act, as amended by 
Act June 29, 1906, c. 3591, 34 Stat. 584 (U. S. Comp. St. Supp. 1911, 
p. 1288), which brings telegraph companies within its provisions, ex- 
pressly provides that messages by telegraph may be classified into day, 
night, repeated, unrepeated, letter, commercial, press, government, and 
such other classes as are just and reasonable, and différent rates may 
be charged for the différent classes of messages, it is apparent that 
the Interstate Commerce Act expressly recognizes the right of the 
telegraph company to charge for repeated messages différent rates 
from those charged for unrepeated messages. 

[4] Even if the plaintiff's case were based upon an alleged unrea- 
sonable régulation, which it is not on the pleadings, it is a question 
which cannot be entertained primarily in this court. The question 
must be first raised before the Interstate Commerce Commission. Tex- 
as & Pacific Railway Co. v. Abilene Cotton Oil Ce, 204 U. S. 426, 27 
Sup. Ct. 350. 51 L. Ed. 553, 9 Ann. Cas. 1075; Baltimore & Ohio R. 
R. Co. v. United States ex rel. Pitcairn Coal Co., 215 U. S. 481, 30 
Sup. Ct. 164. 54 L. Ed. 292. 

The plaintiff's statement claims for the profits which the plaintifï 
would hâve realized from the advance in priée, and does not claim the 
cost of sending the message, nor was the cost of sending the mes- 
sage proved upon the trial. Under the décisions in the cases above 
cited, I am of the opinion that the plaintiff was bound by the stipula- 
tion in relation to unrepeated messages ; that the damages claimed 
cannot be held to hâve been contemplated by the parties in case of 
breach of the contract ; that the plaintiff is not entitled to recover be- 
yond the amount paid for transmitting the message, which bas not 
iûeen proved ; further, that there is no proof of the gross négligence 
alleged as a basis of the plaintiff's claim for damages. 

In view of thèse conclusions, it is not necessary to consider the suf- 
ficiency of the proof of damage caused by alleged loss of the contracts. 
The defendant's request for binding instructions should, in my opin- 
ion, bave been allowed. 

Judgment will therefore be entered for the défendant non obstante 
veredicto upon the whole record and the évidence certified and filed. 
An exception will be granted to the plaintiff. 
203 F.— 10 
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UNITED STATES, for Use of BEADING-MARSHAL LUMBER CO. et 
al., V. WEiLiLS et al. 

(District Court, E. D. Tennessee, N. E. D. January 30, 1913.) 

No. 24 at Law. 

1. CotTRTS (5 852*)— PeoCEDUSE in FEDERAL COTJETS — ISSUES IN LAW ACTION 

JtJRISDICTION TO HeFEK. 

The Issues in a law action in the fédéral court, independent of stat- 
ute, may be referred by consent of parties to a référée in the character 
of an arbitrator, whose report, when regularly made pursuant to such 
référence, and duly accepted by the court, is a proper foundation of 
judgment. 

[Ed. Note.— For other cases, see Courts, Cent. IMg. §§ 92S-932; Dec. 
Dig. § 352.*] 

2. Courts (§ 352*) — Pkocebube in Fédéral Courts — Actions at Law— Com- 

pulsoby reference. 

Uuder Rev. St. §| 648, 649 (U. S. Comp. St. 1901, p. 525), providlng that 
in actions at law the trial of issues of fact shall be by jury, except when 
trled by the court pursuant to a written stipulation, a fédéral court has 
no authority to refer the issues in an action at law to a référée or other 
person, as an officer of the court, under a référence not intended as an 
arbitration, but for the purpose of having such officer détermine the 
issues as a substitute for the trial by a jury or the court and giving his 
report the weight and effect of a master's report in equity, though the 
case involves an accounting, and though such procédure is authorized by 
a State statute and is consented to by the parties. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §| 926-932; Dec. 
Dig. § 352.* 

Conformlty of practice in common-law actions to that of state court, 
see notes to O'Connell v. Reed, 5 G. C. A. 594; Nederland Life Ins. 
Co. V. Hall, 27 O. C. A. 392.] 

3. Courts (§ 352*) — Procédure in Fédéral Courts — Référence — Grounds 

■ — Pheliminary Investigation. 

A fédéral court In an action at law, either of Its own motion or ou the 
motion of either party, may refer the Issues to a référée as an officer of 
the court, as a tentative tribunal, for the purpose merely of making a 
prellminary investigation, in order to simplify the issues as a necessàfy 
step incident to the préparation of the ultimate trial of the case before 
a jury or the court. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §| 926-932; Dec. 
Dig. § 352.*] 

4. Trial (* 11*) — Mode of Trial — Law or Equitt Docket — Tbansfees. 

Where a suit commenced at law is of a clearly équitable nature, the 
court has power to transfer it, by consent of parties, to the equity side 
of the court for further proceedings. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. §§ 28-30; Dec. Dig. 
I 11.*] 

Action by the United States, for the use of the Brading-Marshal 
Lumber Company and others, against Mark P. Wells and others. On 
application for référence to a master. I>enied. 

This is an action at law commenced by the United States for the use and 
beneflt of the Brading-Marshal Lumber Company and others, agalnst Mark 
P. Wells and the Empire State Surety Company. The déclaration alleged 
that the défendant Wells had entered into a contract with the United States 

•For other caseg see utme topic & | nu&tbbs tn Dec. & Am. Dtgs. 1907 to date. & Rep'r Indexe* 
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for the construction of a post-office building at Johnson City, Tennessee; that 
Wells, as principal, and the Surety Company, as surety, had executed bond 
to the TJnlted States conditioned as requlred by law to perform ail under- 
takings in said contract agreed by Wells to be performed, and to pay ail 
persons supplying labor or material in the construction o( said building ; that 
the building had been completed and final settlement niade between the 
United States and Wells within one year before the commencement of the 
suit ; that in the érection of said building the parties for whose benefit the 
suit was brought, had furnished labor and niaterials for which said Wells 
had failed to pay, and for which he then owed various sunus, as alleged in 
the déclaration ; wherefore the United States sued for the beneflt of said par- 
ties and of any other créditer of said Wells who had furnished labor and 
materials for said building which remained unpaid, who should interveue 
therein ; and prayed judgment against Wells, as principal, and the Surety 
Company, as surety, for the amounts due such creditors, with interest. An 
order of publication was subsequently made notifying creditors of Wells of 
their right to intervene in the suit. Pleas having been flled by the défend- 
ants and replications thereto. and one other créditer of Wells having inter- 
vened in the cause, the parties filed a stipulation agreeing that the same 
might be referred to a spécial master or conimissioner to take and hear proof 
upon various issues in the cause aud report thereon. 

Thad A. Cox, of Johnson City, Tenn., and Susong & Biddle, of 
Greeneville, Tenn., for plaintiff. 

Shoun & Trim, of Greeneville, Tenn., for défendants. 

SANFORD, District Judge. The clerk has forwarded to me a stip- 
ulation signed by counsel for plaintiffs and défendants, which will be 
filed herewith, agreeing that this cause may be referred to a spécial 
master or commissioner to hear and take proof upon certain items in 
the nature of an accounting ; in pursuance of which an order of référ- 
ence is desired. It is not clear from this stipulation whether it is desired 
that the master merely take and hear proof on the several items referred 
to, or that he also report his conclusions thereon, either of fact or 
law, or both. Furthermore clause (5) is vague and indefinite as to 
the matter proposed to be referred, and might involve questions be- 
yond the scope of the pleadings. 

This suit is brought under the provisions of the act of February 
24, 1905, c. 778, 33 Stat. 812 (U. S. Comp. St. Supp. 1911, p. 1071), 
amending the act of August 13, 1894, c. 280, 28 Stat. 278 (U. S. Comp. 
St. 1901, p. 2523), providing for suits on contractor's bond for public 
Works of the United States. 

There is, in my opinion, strong ground for holding that the provi- 
sion of this act that only one suit shall be instituted by a creditor or 
creditors and for notice to other creditors of their right to intervene, 
with the further provision that if the recovery on the bond is inadé- 
quate to pay the amounts due ail creditors judgment shall be given 
to each creditor pro rata of the amount of the recovery, has the ef- 
fect of making the amount due on the bond a trust fund which can 
only be properly administered in equity and distributed among cred- 
itors in an équitable proceeding; and that, in the language of Chief 
Justice Waite in Pollard v. Bailey. 20 Wall. 520, 525 (22 h. Ed. 376), 
the provision "for proportionate liability is équivalent to a provision 
for an appropriate form of équitable action to enforce it." See, also, 
Terry v. Tubman, 92 U. S. 156, 161, 23 L. Ed. 537; Hornor v. Hen- 
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ning, 93 U. S. 228. 23 L. Ed. 879; Handley v. Stutz, 137 U. S. 366, 
11 Sup. Ct. 117, 34 L. Ed. 706; Bailey v. Tillinghast (C. C. A. 6) 
99 Fed. 801. 805. 40 C. C. A. 93 ; Alsop v. Conwav (C. C. A. 6) 188 
Fed. 568, 110 C. C. A. 366; Merchants' Bank v. Stevenson, 10 Gray 
(Mass.) 232. This view is emphasized by the fact that there is no 
right of intervention in a case at common law, and that a court of law 
has no adéquate machinery for the entertainment and distribution of 
funds among the varions beneficiaries entitled thereto. McKemy v. 
'Suprême Lodge (C. C. A., 6) 180 Fed. 961, 966, 104 C. C. A. 117. 
See also 2 Bâtes' Fed. Proc. at Law, § 1042, p. 789. It is true, how- 
ever, that on the other hand varions actions at law hâve been main- 
tained under this Act of 1905 in which no question as to the jurisdic- 
tion at law was suggested either by counsel or the court. Hill v. 
Surety Co., 200 U. S. 197, 26 Sup. Ct. 168, 50 L. Ed. 437 ; Mankin 
v. Ludowici-Celadon Co., 215 U. S. 533, 30 Sup. Ct. 174, 54 L. Ed. 
.315; United States v. Construction Co.. 222 U. S. 199, 32 Sup. Ct. 
44, 56 h. Ed. 163 ; United States v. Winkler (C. C.) 162 Fed. 397. 
See also, generally, American Surety Co. v. Cément Co. (C. C.) 96 
Fed. 25, and 110 Fed. 717; United States v. Heaton (C. C. A., 3) 128 
Fed. 415, 63 C. C. A. 156; Title Guaranty & Trust Co. v. Engine 
Works (C. C. A., 9) 163 Fed. 169, 89 C. C. A. 618. But since a de- 
niurrer has not been interposed on this ground, the question of the 
jurisdiction at law is not now before me for definite détermination. 

Fassing, then, this jurisdictional question, and assuming that, at 
least without objection of the parties, the jurisdiction at law may 
properly be entertained in this case, in spite of its clearly équitable 
nature, the question then arises as to the authority of this court, as 
a court of law, to refer by consent of parties, the issues in the case 
to a master for a détermination in the nature of a gênerai accounting. 
This question is to be determined in the light of the provisions of 
section 4236 of the Tennessee Code (Shan. 6074), that when any suit 
of an équitable nature is brought in the Circuit Court and objection has 
not been taken by demurrer to the jurisdiction, it may, if not trans- 
ferred to the Chancery Court, be heard by the Circuit Court upon the 
principles and with the functions of a court of equity, and with the 
power to order and take ail proper accounts. 

After careful considération, in which I bave not had the benefit of 
brief s of counsel, I hâve reached the following conclusions : 

[1] 1. Under a practice well known at common law, the issues in 
an action at law may, in a Fédéral Court, independently of any stat- 
ute, be referred by consent of parties, to a référée in the character 
of an arbitrator, whose report when regularly made pursuant to such 
référence and duly accepted by the court, is a proper foundation of 
judgiment. Hecker v. Fowler, 2 Wall. 123, 131, 17 L. Ed. 759; Swift 
V. Jones (C. C. A., 4) 145 Fed. 489, 493, 76 C. C. A. 253, and cases 
cited. And see Dundee Mortgage Co. v. Hughes, 124 U. S. 157, 160, 
8 Sup. Ct. 377, 378 (31 E. Ed. 357), in which such consent order 
of référence is termed "a référence at common law," and Shipman v. 
Mining Co., 158 U. S. 356, 361, 15 Sup. Ct. 886, 39 L. Ed. 1015, in 
which such consent référence was made to a so-called "master com- 
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missioner." And see, also, Moore v. Webb, 6 Heisk. (Tenn.) 301, as to 
the submission of a cause to arbitration under section 3432 of the Code 
of Tennessee (Shan. 5188). As to the practice in such cases and the 
questions presented by a vvrit of error therein, see the cases above 
cited; also 2 Foster's Fed. Pract. (4th Ed.) § 374b, p. 1291, and cases 
cited in note 4. 

[2] 2. Since, however, the Fédéral statutes provide that in actions 
at law the trial of issues of fact shall be by jury, except vvhere they 
are tried and determined by the court in pursuance of a written stip- 
ulation (R. S. §§ 648 and 649 [U. S. Comp. St. 1901, p. 525]), it is 
well settled by the great weight of authority, that, except by consent 
of parties, a Fédéral Court has no authority to refer the issues in an 
action at law to a référée and thus substitute a trial by référée for the 
statutory modes of trial by jury or court, in a matter of accounting or 
otherwise, and that even although such procédure be authorized by a 
State statute, the authority to make such référence is not, in such case, 
conferred upon the Fédéral Court by the provision of the Conformity 
Statute (R. S. § 914 [U. S. Comp. St. 1901, p. 684]). United States 
V. Rathbone, 2 Paine, 578, 27 Fed. Cas. 711 (Thompson, Cire. Justice) ; 
Howe Mach. Co. v. Edwards, 15 Blatchf. 402, 12 Fed. Cas. 708 
Œlatchford, Cire. Judge) ; Sulzer v. Watson (D. C.) 39 Fed. 414; St. 
Louis Elec. Co. V. Edison Elec. Co. (C. C.) 64 Fed. 997, 1004; Swift 
V. Jones (C. C. A., 4) supra ; 1 Bâtes' Fed. Proc. at Law, § 1052, p. 
'736. And, to the same eflfect, see City of Cleveland v. United States 
(C. C. A., 6) 127 Fed. 667, 62 C. C. A. 393, and, inferentially, United 
States V. Harsha (C. C.) 188 Fed. 759. In City of Cleveland v. United 
iStates, supra, in which the court below had referred the issues under 
a pétition for mandamus to the clerk of the court as spécial master 
to hear proof and report, and in which, on writ of error, the order 
of référence was reversed, the Circuit Court of Appeals for this cir- 
cuit, after holding that the mandamus was in the nature of a common 
law proceeding, said (127 Fed. at page 670, 62 C. C. A. at page 396) : 

•Tor this reason we are dlsposed to think it was altogether irregular to 
nial^;e a référence to the mastor to report the faets and law involved in the 
heariug of the pétition. The master's office and functions are concerned 
only with the equity side of the court, and it would seem to follow that 
the judge sitting in the law side could no more order a référence to him 
than to a stranger. But hère the court not only made the order referring it, 
but thronghout treated the référence in ail respects like a référence in equity." 

In this connection it should be noted, however, that in Davis v. Rail- 
way Co. (C. C.) 25 Fed. 786, it was held by Brewer, Circuit Judge, 
without the citation of authority, that in a common-law action involv- 
ing the examination of a long account, the court had authority, under 
the old common-law practice of the English courts, to refer the ac- 
count, over the objection of one of the parties, to a référée to report 
on the facts, so that the court could then pass on the law. This hold- 
ing is, however, I think, contrary to the great weight of authority. 

3. Furthermore, in Swift v. Jones, supra, in which, in conformity 
to a State statute authorizing such procédure and by consent of par- 
ties, an action at law had been referred to a spécial master with au- 
thority to pass upon the issues of fact and to report bis findings to 
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the court, and the master having made his report judgment had been 
rendered thereon by the court against the défendant, it was held by 
the Circuit Court of Appeals for the Fourth Circuit, on writ of er- 
ror, upon an elaborate review of the authorities, that since the Re- 
vised Statutes provide for the trial of issues of fact in actions at law 
by jury or by the court, the court was not authorized, even in con- 
formity to the State practice and by consent of parties, to refer the 
issues of fact in such action at law to a master, under a référence 
which was not in any sensé intended as an arbitration, but was made 
for the plain purpose of having the master ascertain the facts, in 
lieu of the jury or the court, and thereby substitute his judgment as 
to the facts oi the case for that of the jury or the court, and in ef- 
fect create a new and additional method of disposition of common- 
law cases, neither provided for nor contemplated by the acts of Con- 
gress upon the subject; and that for this reason a new trial should 
be granted. The opinion in this case is carefully reasoned, and the 
rule thus laid down is one, I think, which should be followed. 

[3] An exception to this gênerai rule is, however, to be found in 
the carefully considered opinion of the Circuit Court of Appeals for 
the First Circuit in Fenno v. Primrose, 119 Fed. 801, 803, 804, 56 
C. C. A. 313, 315, in which it was held that in an action at law where 
the accounts were so numerous and conf used that it would be im- 
possible for a jury to comprehend and intelligently décide it, by rea- 
son of the complexity and diversity of the issues and items, unless 
they were simplified by a .preliminary investigation, and it would be 
impossible for that reason for the court to administer justice between 
the parties unless such preliminary investigation was had by way of 
preparing the case for the ultimate tribunal, the court undoubtedly 
had power, of its own motion, to direct a preliminary investigation and 
to "designate a suitable person as an ofïîcer of the court to call ail 
parties before him as a tentative tribunal to simplify the items and 
the issues in order that the case may be intelligently presented to the 
jury." The court said : 

"In cases at law, witli numeroxis confused itenîs and Issues, where the 
ultimate rlght of trial by jury exists, in order to simplify the issues, such 
a preliminary trial or investigation niay and oftentimes does become a nec- 
essary step incident to the préparation of the case for the ultimate tribunal, 
tlie jury. Ail tins is to the end that the case may be intelligently presented 
to and understood by the ultimate tribunal." 

And see United States v. Harsha, supra, in which Judge Denison, 
in refusing a trial by jury in an action at law in a matter of an ac- 
counting of vast complexity, stated that having found this case un- 
suitable for trial at length before a jury, he had urged upon counsel 
the advisability, if not the necessity, of some arrangement that should 
put the issues in shape where they could be tried and disposed of 
intelligently, and had, to this end, suggested either a gênerai référence 
by consent, or the appointment by consent of an auditor under the 
State statute; and further stated that the case was so unsuitable for 
trial by jury "that such a trial, unless the issues were simplified, would 
be a mère farce." 
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4. The gênerai conclusions which I hâve reached after a careful 
considération of the foregoing authorities, is accordingly this: first, 
that in an action at law in a Fédéral Court the issues may be properly 
submitted to a référée for détermination as an arbitrator, with the 
necessary incidents to such arbitration of the issues in the case; sec- 
ond, that even by consent of the parties, the court is not authorized 
to refer the issues in a case to a référée or other person, as an ofifîcer 
of the court and as a substitute for the trial of the issues of fact by 
a jury or the court, and for the purpose of givitig his report the weight 
and effect of a master's report under a référence in equity ; but, third, 
that the court may, either of its own motion or upon the motion of 
either of the parties or by consent of parties, refer the issues in the 
case to a référée as an officer of the court, as a tentative tribunal, for 
the purpose merely of making a preliminary investigation in order to 
simplify the issues as a necessary step incident to the préparation of 
the trial case by the ultimate tribunal. Under such preliminary réf- 
érence it would undoubtedly often, if not usually resuit, that upon the 
coming in of his report many of his conclusions would be unquestioned 
and the disputed issues narrowed down to coniparatively few questions, 
which could then be submitted directly for the détermination of the 
ultimate tribunal. 

5. I conclude, therefore, that if the parties, after considération of 
this opinion, désire either a référence to a référée in the nature of an 
arbitration or a référence to a référée as an officer of the court for 
the purpose of a preliminary investigation and simplification of the 
issues to be tried, an order to that efifect may be properly entered, such 
order to recite the consent of parties and to show specifically the pur- 
pose and scope of the référence. Otherwise an order of référence 
could not, in my opinion, be properly made. But if, on the other hand, 
the parties, after considering this opinion, should désire to transfer 
this cause to the equity side of the court to be there proceeded with as 
an equity cause, where undoubtedly the matters involved may be more 
conveniently investigated, and référence to a master, such as is ap- 
parently desired, may be appropriately made, with the effect incident 
to such référence in equity, I think it clear that by consent of the par- 
ties such a transfer can be made. 

It will be noted in this connection that in the rules of practice pro- 
mulgated bv the Suprême Court November 4, 1912, it is provided in 
rule 22 (33' Sup. Ct. ), that : 

"'If at aiiy tiuie it appear that a suit eommeuced in equity should hâve beeu 
brought as an action on the law side oi" the court, it shall be forthwlth tvans- 
ferred to the law slrte aiul be there proceeded with, with only such altéra- 
tion in the pleadings as shall be e.*sential." 

This rule of equity practice clearly recognizes the fact that the 
difiference between the ec^uity and law side of the court is not juris- 
dictional, but that transfers from one side of the court to the other 
may be made as a matter of practice. 

[4] I hâve in contemplation at this time the adoption of an analo- 
gous rule of practice on the law side of the court providing that when 
it appears at any time that a suit commenced at law should hâve been 
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brouglit on the equity side of the court, it shall be transferred to the 
equity side and there proceeded with; but in advance of the adoption 
of such gênerai rule I hâve no doubt of the authority of the court, if 
the parties so désire, to transfer an action at law of a clearly équitable 
nature to the equity side of the court for f urther proceedings. 



L'NITEB STATES ex rel. MYEirS v. TJHL, Acting Tmmigrîition Com'r. 
(l)lstrict Court, S. D. New York. February 19, 1913.) 

1. ALIENS (§ 44*)— RlCJIT TO RxTER — ACTS of IMMIGHATTOX AUTIIORITIES. 

Tn determiniiig whether aliens are entitled to admission, tlie iinmijïra- 
tion antliorities act In an admiriistrative and iiot in a .ludiclal capacit.v, 
aud nnist follow deflnite standards and apply gênerai rules. 

[Ed. Note. — For other cases, see Aliens, Cent. Dlg. §§ 102-104; Dec. 
nig. § 44.*] 

2. Aliess (§ 47*) — RiGiiT to Enter — Offenses Ixvolvjng Moral Turpitude. 

Immigration antliorities, in determining whetlier an offense, of wliicli 
an alien apulying to enter the TJnited States bas been convlcted, involves 
moral turjHtude, nrast be governed by a deterunnation of the question 
whether the inhérent nature of the partlcular offense includes It ; the 
authorities having no jurisdietion to go beliind judgnients of conviction 
and détermine whether the acts dlselosed by tlie testlmony Indicate Per- 
sonal depravlty and moral turpitude. 

|Ed. Note. — For other cases, see Aliens, Cent. Dig. § 106; Dec. Dig. § 
47.*] 

3- Aliens (§ 47*) — Rigtit to Enter— Previous Conviction of Offense— 
Criminal Libel— "Moral TItrpitude." 

Crlminal libel of whicli an alien seeking to enter tlie TTnited States 
had heen convlcted in England for publishing defamatory statenients re- 
garding His Majesty the King, being a inisdemeanor at common law 
and as defined by Lord Campbell's Libel Act, under whlch he was con- 
vlcted (6 & 7 Vict. c, 96), was not an offense involving moral turpitude- 
for wliich petitîoner could be lawfuUy excluded ; the term "moral tur- 
pitude," as 80 used, lueaning an act of baseness. vileness, or depravlty, 
in the private and social dutles whieh a inan owes to his fellow man or 
to Society, and as applied to offenses Includes only such crimes as mani- 
fest on the part of the perpetrator Personal depravlty or baseness. 

|Ed. Note. — For other cases, see Aliens, Cent. Dig. § 100; Dec. Dig. 
§ 47.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4580, 4581.] 

Habeas corpus by the United States, on relation of Edward F. 
Mylius, to obtain his discharge from the custody of ]3yron H. Uhl,, 
Acting Commissioner of Immigration. Writ granted. 

Simon O. Pollock, of New York City, for relater. 

Henry A. Wise, of New York City, U. S. Atty., for respondent. 

NOYES, Circuit Judge. Congress has not declared in gênerai terms 
that ail immigrants who hâve been convicted of crime shall be denied 
admission to the United States. The immigration laws divide offenses. 
They provide that aliens shall be excluded in case they bave been 

•For other cases see same topic & § numees in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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coiivicted of crimes involving moral turpitude. The inquiry is twofold : 
(1) Is the conviction of crime established? (2) Is the crime one which 
involves moral turpitude? 

[1, 2] In determining vvhether aliens are entitled to admission, the 
immigration authorities act in an administrative and not in a judicial 
capacity. They must follow definite standards and apply gênerai rules, 
Consequently, in classifying oiïenses I think that they must designate 
as crimes involving moral turpitude those which in their inhérent na- 
ture include it. Their function is not, as it seems to me, to go behind 
judgments of conviction and détermine with respect to the acts dis- 
closed by the testimony the questions of purpose, motive and knowl- 
edge which are often determinative of the moral character of acts. 
Besides, the testimony is seldom available and to consider it in one 
case and not in another is to départ from uniformity of treatment. In 
my opinion vt'hen it has been shown that an immigrant has been con- 
victed of a crime, the only duty of the administrative officiais is to 
détermine whether that crime should be classified as one involving 
moral turpitude, according to its nature and not according to the par- 
ticular facts and circumstances accompanying a commission of it. I 
do not think the immigration law intends that where two aliens are 
shown to hâve been convicted of the same kind of crime, the authori- 
ties should inquire into the évidence upon which they were convicted 
and admit the one and exclude the other. It is true that if they do 
not take such course some aliens who bave been convicted of high 
crimes may be excluded although their particular acts évidence no im- 
morality and that some who hâve been convicted of slight ofifenses 
may be admitted although the facts surrounding their commission may 
be such as to indicate moral obliquity. But such results always follow 
the use of fixed standards and such standards are, in my opinion, nec- 
essary for the efficient administration of the immigration laws. 

[3] This petitioner is an alien seeking admission to this country and 
it was established before the immigration officiais that he had been 
convicted in England of the offense of criminal libel in that he had 
published defamatory statements regarding His Majesty the King. 
The officiais went further, examinée the report of the proceedings at 
the trial and determined therefrom that the acts of the petitioner in- 
volved moral turpitude. Thereupon they found that he had been con- 
victed of a crime embracing it and ordered his exclusion. 

For the reasons stated I shall not, in reviewing the action of the 
executive officers, follow them into a discussion of the proceedings 
before judgment in the English court. It is proper, therefore, to em- 
phasize that no conclusion which I may reach in interpreting thèse 
immigration statutes can be regarded as in the slightest degree mini- 
mizing the serions character of the petitioner's acts as disclosed, nor 
as refîecting in any way upon the fairness and regularity of his trial. 
If the petitioner be discharged it will be solely because I regard the 
offense of criminal libel as not involving in its inhérent nature moral 
turpitude. 

What, then, is the crime of criminal libel and what is moral turpi- 
tude? 
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To maliciously publish defamatory words of a person was a misde- 
meanor at common law. To "maliciously publish any defamatory li- 
bel" is the provision of Lord Campbell's Libel Act under which the pe- 
titioner was convicted (6 & 7 Vict. c. 96). The statute adds nothing 
to the common law définition and the définition establishes little con- 
cerning the moral character of the olïense until we ascertain what the 
éléments really mean and imply.^ 

"Moral turpitude" is a vague term. Its meaning dépends to some 
extend upon the state of public morals. A définition suffîciently accu- 
rate for this case, however, is this : 

"An act of baseness, vileness, or depravity, in the private and social du- 
ties which a man owes to his fellow man or to soclety." 20 Am. & Eng. Kncy. 
of L,. 872. 

And, adapting this, we may say that a crime involves moral turpi- 
tude when its nature is such that it manifests upon the part of its 
perpetrator personal depravity or baseness. 

We come then to the fundamental inquiry: Does the crime of crim- 
inal libel in its nature imply personal depravity or baseness upon the 
part of its perpetrator ? In my opinion the answer to this question dé- 
pends upon that which must be shown to establish his guilt. Undoubt- 
edly there may be cases in which the facts will show upon the part of 
the libeler a malignity of purpose and depravity of disposition con- 
clusively indicating moral turpitude. But if it be unnecessary to es- 
tablish such purpose or disposition to make eut the crime of criminal 
libel, it cannot be said in its nature to involve them or the conclusion 
to be drawn from them. If only the persons who publish false and 
defamatory libels with intent to injure were criminally liable for them, 
there would be no difiiculty in finding moral turpitude in the offense. 
The evil intent would enter into it. But the law of libel, for the pro- 
tection of society, goes far beyond this. Editors and pubhshers hâve in 
the past been held criminally responsible for the publication of libels 
wholly without their knowledge. In such cases a finding of guilt does 
not establish moral depravity. And now in England and in this coun- 
try the same liability exists if the libel came into the newspaper 
through their want of care. But hère the basis of liability is really 
one of négligence and does not in itself show moral baseness. Corpo- 
rations are convicted of criminal libel but their guilt hardly implies 
their moral obliquity. So a mistake of facts or innocent intention does 
not excuse; malice does not imply personal ill will and the truth can- 
not be shown to exculpate unless — according to the English law — it 
appear that the public interests required the publication. Upon such 
requirements of proof it seems manifest that a conviction of libel es- 
tablishes little concerning the moral status of the person convicted. 

Ail this, however, does not tend to minimize the serions character 
of criminal libels. The very grievousness of the wrongs they inflict 

1 Another English statute provides that if any person sliall publish a de- 
famatory libel "kno^Ylug tlie same to be l'aise" lie shall be liable to a heavy 
!)unishnient. This statut;- by maUiug gullty linowledge an eleuient may state 
au offense which upon its face iuvolves moral turpitude but as the petitiouer 
was not convicted under it, it is unnecessary to consider it. 
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a:id the difficulty of reaching responsible persons forces the imputa- 
tion of responsibility. The well-being of society requires that persons 
only indirectly responsible should be held liable and that few obstacles 
should stand in the way of establishing their guilt. But every step 
in the direction of widening the scope of the law of libel and of elim- 
inating défenses of the want of personal participation is a step away 
from estabhshing the crime as one involving personal baseness or de- 
pravity. 

Upon the whole I am compelled to the conclusion that the offense 
of criminal libel does not in its inhérent nature involve moral turpitude 
and that in classifying it under the immigration laws, it must be desig- 
nated as one which does not possess that élément.^ It follows, there- 
fore, that the petitioner does not belong to the excluded classes, and 
that he should be released from custody and admitted to the United 
States; and it is so ordered. 



TJNITED STATES ex rel. CASTRO v. WILLIAMS, V. S. Com'r of Immigra- 
tion, et al. 

(District Court, S. D. New York. February 15, 1913.) 

1. Alibns (§ 44*)— RiGHT TO Entée. 

Aliens are entitled to enter the United States except so far as the 
rlght Is restricted by statutes deflning the excluded classes ; the burden 
being on the immigration authorities to show that any allen denied the 
right to enter falls wlthln one of the exceptions to the gênerai privilège. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 102-104; Dec. 
Dlg. § 44.*] 

2. Aliens (§ 40*)— Application to Enteb— Rights. 

Although an alien wlio has not yet entered the United States may not 
enjoy the constitutional guaranties of citizens, he nevertheless has rights 
under the immigration laws which the immigration authorities are bound 
to respect. 

[Ed. Note. — For other cases, see AUens, Cent. Dig. § 100; Dec. Dig. 
§ 40.*] 

3. Aliens (§ 46*) — Righï to PJnteb— Exclusion— Persons Having Commit- 

ted a Felont oe Othee Cbime ob Misdemeanor Involving Moeal Tue- 
prrcDE— Evidence. 

Under Immigration Act Feb. 20, 1907, c. 1134, § 2, 34 Stat. 898 (U. S. 
Comp. St. Supp. 1911, p. 500), providlng for the exclusion of persons who 
have been convicted of or admit having commltted a felouy, or other 
crime, or misdemeauor involving moral turpitude, where there is no 
proof that an alien has ever been convicted of an alleged crime in the 
country where it was commltted, the only proof that is compétent for 
the immigration authorities to recelve, on which to base an order of 
exclusion, is the alien's own admission, nor ean this be presumed by his 

• I do not question the correctness ot the décisions like Ex parte Mason, 29 Or. 18, 43 
Pac. 651, 54 Am. St. Rep. 772, that, in certainjudicial causes, the willtul publication of 
a malicious libel should be held to Involve moral turpitude. In such causes there are 
judicial inquiries as to particular acts. In thé présent case, as pointed out in the opin- 
ion, the purpoae is to state gênerai rules to be foUowed in immigration cases where the 
inquiry is nonjudicial. 

*For other cases see same topic & § number in Dec. & Atti. Digs. 1907 to date, & Eep'r Indexes 
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refusai to answer questions put to liim by the iuimigration authorities 
witli référence to sueh alleged crime. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 105; Dec. Dig. 
§ 46.*] 

4. Aliens (§ 46*)— Exclusion— Immigration Act— Construction. 

Immigration Açt Feb. 20, 1SK)7, c. 1134, § 2, 34 Stat, 898 (U. S. Comp. 
St. Supp. 1911, p. 500), providing that notliing coiitained in the act shall 
exeUide an allen if otlierwise admissible becaiise of liis liaving commit- 
ted au offense purely political, liad no application to an alien wlio bas 
not been actually convicted of an offense, for the alleged commission of 
wliieh be is sought to be excluded. 

\yiù. Note. — For other cases, see Aliens, Cent. Dig. § 105 ; Dec. Dig. 
§ 40.*] 

At Law. Habeas Corpus by the United States, on the relation of 
Cipriano Castro, late président of the repubHc of Venezuela, to obtain 
his discharge from custody of William Williams. United States com- 
missioner of immigration at the Port of New York, pursuant to dé- 
portation proceedings. Writ granted, and relator discharged. 

Geo. Gordon Battle, of New York City, for relator. 
Henry A. Wise, of New York City, for respondent. 

WARD, Circuit Judge. [1, 2] Aliens bave the right to enter the 
United States except so far as the right is restricted by our statutes. 
Section 2, Act Cong. Feb. 20, 1907, c. 1134, 34 Stat. 898 (U. S. Comp. 
St. Supp. 1911, p. 500), defines in separate cla.sses the aliens that are 
to be excluded. The burden is upon the immigration authorities to 
show that any alien denied the right to enter does fall within one of 
thèse exceptions to the gênerai privilège. Although an alien who lias 
not yet entered niay not enjoy the constitutional guaranties of citizens, 
he bas rights under tliis law which must be respected. 

The board of spécial inquiry has held, and its décision bas been 
affirmed upon appeal to the Secretary of Commerce and Labor, that 
Gen. Castro shall be excluded because he has admitted the commission 
of a crime involving moral turpitude, viz., the murder of Gen. Paredes, 
and therefore falls within the excluded class of "persons who bave 
been convicted of or admit having committed a felony or other crime 
or misdemeanor involving moral turpitude." 

[3] It is to be noted that Congress has required in respect to this 
particular class of aliens proof of a specified kind and no other, viz., 
either a conviction in the country where the crime was comniitted or 
an admission by the alien. There is no prêteuse of any conviction, and 
I think ordinary proof is not sufficient. Testimony of unimpeached 
eyewitnesses that they had seen Gen. Castro kill Gen. Paredes with his 
own hand in cold blood would not only be insufficient, but would be 
wholly incompétent. Therefore telegrams passing between the state 
department and its représentative at Caracas upon which the board 
relied are not évidence whatever to connect Gen. Castro with the 
death of Gen. Paredes. When examined before the spécial board, he 
had the right to insist that the proof on this point be restricted to that 
required by the act, viz., his own admission. This provision must bave 

•For other cases see same topic à § numeek in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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been intended as a limitation upon the power of tlie immigration au- 
thorities. It deprives them of the right to try the question of guilt 
at ail. So it is a privilège to aliens because it insures them against 
any such trial. This privilège is entirely taken away if an admission 
may be rested upon presumptions arising from the alien's refusing 
to answer questions on the subject when under examination. I think 
the act contemplâtes an explicit and voluntary admission. The same 
kind of reasoning as is hère relied upon by the government was passed, 
upon by the Suprême Court in respect to the degree of proof in Chaffee 
V. United States, 18 Wall. 516, 21 L. Ed. 908. There the trial judge 
instructed the jury that, although the government was obliged to prove 
the offense charged beyond a reasonable doubt, still, if it had made 
out merely a prima facie case, the jury might, if the défendants did not 
meet it by producing their own books or taking the stand, arrive at 
the conclusion that there was no reasonable doubt by relying upon the 
presumption that they would hâve taken the stand or produced their 
books if their testimony or their books would hâve been favorable to 
them. The Suprême Court held that this doctrine would turn the de- 
fendants' constitutional right not to testify, intended for their protec- 
tion, into an engine for their sure destruction : 

"The purport of ail tins was to tell the jury that, although the défendants 
must be proved guilty beyond a reasonable doul)t, yet if the government had 
made out a prima facie case against them, not one free from ail doubt, but 
one wliich disclosed circumstances requiring explanation, and the défendants 
did not explaln, the perplexing question of their guilt need not disturb the 
minds of the jurors. Their silence supplied in the presumptions of the law 
that full proof whicli should dispel ail reasonable doubt. In otlier words, the 
court instructed the jury, in substance, that the government need only prove 
that the défendants were presumptively guilty, and the duty thereupon de- 
volved upon them to establish their Innocence, and, if they did not, they were 
guilty beyond a reasonable doubt. We do not think it at ail necessary to go 
into any argument to show the error of this instruction. The error is pal- 
pable on its statement. Ail the authorities condemn it. The case of Clifton 
v. United States, in 4 How. [242, 11 L. Ed. 957], eited by the court below, wa& 
divided upon a statute which cast the burden of proof upon the claimant in 
seizure cases after probable cause was shown for the prosecution, and there- 
fore bas no application. The instruction sets at naught established principles, 
and justifies the criticism of counsel that it substantially withdrew from the 
défendants their constitutional riglit of trial by jury, and converted what at 
law was intended for their protection — the right to refuse to testify — into 
the machlnery for their sure destruction." 

How very différent was the board's understanding of the law appears 
from the two findings which it made as f oUows : 

"lu the course of this examination this alien lias eommitted fréquent per- 
jury. He has pretended to be ignorant of the matters concerning which a 
man of his intelligence and holding the position which he did undoubtedly 
I(ossesses knowledge. Speaking of tiouis Varela, who sent him fréquent tele- 
grams in regard to the capture and death of Gen. Antonio Paredes, he says, 
'I do not know who he is.' We consider him an unreliable witness. His tes- 
timony to the effect that no foreigners suffered losses of property through his 
actions during the years when he was président we décline to believe. His 
refusai to reply to many questions put to him bearlng upon his right to land 
convinces us that there exist damaging facts which he desires to conceal. 
Upon information recelved from officiai sources he was charged with respon- 
sibllity for the unlawful killing of Paredes, but decUned repeatedly to ofCer 
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auy explanatlon or glre the government any information In regard to the 
latter's death. He refused elther to afflrm or deny Lis gullt, even after he 
had been warned that unfavorable Inferences would be drawn from such re- 
fusai, and that he must talce the conséquences. Such refusai, together with 
hls manner and demeanor when asked concernlng thèse matters, constitute In 
our opinion an admission of the truth of the charge. He is therefore excluded 
on the ground that he has admltted the commission of a crime and felony 
involving moral turpitude. * » * Tiie additional évidence streugthens ma- 
terlally and conflrms the grounds upon which the board based its flrst ex- 
cludlng décision. The State Department now submits this telegram sent by 
Castro to Varela on February 13, 1907, upon hearing of the capture of 
Paredes : 'Tou should give immédiate orders to shoot Paredes and hls of- 
flcers. Advlse me of receipt and fulflUment.' The State Department also sub- 
mits sworn testlmony taken in court showlng that thèse orders were com- 
plled with. Such testlmony shows that Paredes was not klUed in any attempt 
to escape, but that, on the contrary, he was by order of Castro killed in a cold- 
blooded manner, wlthout a pretense of a trial, and in violation of the rules 
of civillzed warfare. Notwithstanding Castro was summoned before this 
board to hear and explain, if he could, the additional évidence, he refused in 
an Insolent and défiant manner to llsten to it or to answer. He stands before 
this board applylng for admission to the United States, and yet déclines to 
give information bearing directly on hls admissibility. Nor is his attitude con- 
sistent with that which an innocent person would assume when confronted 
with proof of a crime. His silence and behavior are under the clrcumstances 
an admission of guilt. He is agaln excluded as admittlng the commission of 
a crime involving moral turpitude, namely, the murder of Gen. Paredes." 

Everything said about the alien's fréquent perjury and pretended 
ignorance of things he must hâve known and about his refusai to an- 
swer questions relating to the death of Gen. Paredes in the fîrst finding 
and about the telegrams and diplomatie correspondence in the second is 
irrelevant. He was not bound to submit to examination upon the sub- 
ject. It is not enough as the government contends that there should 
be some évidence to support the findings of the board. In this par- 
ticular class of aliens there must be some évidence of the spécifie kind 
prescribed by the act. 

The Secretary, as might naturally be expected, confined himself to 
the material question whether the proof established an admission 
within the meaning of the act. He relied upon United States v. Sing 
Tuck, 194 U. S. 161, 24 Sup. Ct. 621, 48 L. Ed. 917, which justified 
the board in drawing the conclusion that Chinamen were not born in 
the United States from the fact that they refused to answer questions 
upon the subject or stood absolutely mute. But the Chinese Immigra- 
tion Acts put the burden of proof expressly upon the Chinamen, and 
contain no restriction whatsoever as to the kind of proof upon which 
the immigration authorities are to act. He also cited United States v. 
Williams (D.^ C.) 175 Fed. 274, in which the coui't justified a déporta- 
tion on the ground that there was some évidence that the alien was 
likely to become a public charge. This was a matter of proof generally 
and not of restricted proof as in the case hère under considération. 

[4] Finally, he considered whether the offense charged fell within 
the proviso of section 2, "that nothing in this act shall exclude, if oth- 
erwise admissible, persons convicted of an oiïense purely political." 
Gen. Paredes was killed while engaged in an insurrection against the 
government of Venezuela while Gen. Castro vi^as président. If Gen. 
Castro ordered him to be killed, the offense was plainly political, but 
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the proviso does not apply because Gen. Castro bas never been con- 
victed of the offense, and therefore inquiry whether such an act in- 
volves moral turpitude is immaterial. It is but f air to state that Gen. 
Castro was amazed, excited, and alarmed by much connected with the 
examinations he was submitted to from the moment he arrived, which 
not unnaturally excited his indignation. I think the immigration au- 
thorities hâve erred as a matter of law in their construction of the stat- 
ute, and so bave exceeded their jurisdiction. United States ex rel. 
Jeheil Rosen v. William Williams, etc., 200 Fed. 538 (opinion of the 
United States Circuit Court of Appeals for this Circuit). 

The prayer of the pétition is granted, and the alien discharged. 



UNITED STATES v. YAZOO & M. V. R. CO. 

(District Court, W. D. Tennessee, W. D. February 22, 1913.) 

Ko. 1,276. 

Master and Servant (§ IT*) — Houbs of Service Act — Reports by Carrier 
— Pailure to Make — Penalties. 

Interstate Commerce Act Feb. 4, 1S87, c. 104, § 20, 24 Stat. 386, as 
amended by Act June 18, 1910, e. 309, § 14, 36 Stat. 556 (U. S. Comp. 
St. Supp. 1911, p. 1305), after authorizing the commission to require 
certain reports from carriers toucliing incouie, expense, and indebtedness, 
and to fis tlie time and manner in which the reports shall be made, pro- 
vides that, in case of failure to file such reports veithin 30 days after 
they may be lawfully required, the carrier shall forfeit to the United 
States $100 for each day's default. It then authorizes the commission, 
by gênerai or spécial order, to require carriers to file nionthly reports 
concerning àny matters about vs^hich the commission is authorized to 
inquire, and for a failure to file such reports the carrier is made "subject 
to the forfeitures last above provided." iTeld that, the commission liav- 
ing required carriers to report ail Instances where employés had been 
on duty for a longer period than 16 consécutive hours in violation of 
Hours of Service Act March 4, 1907, c. 2939, § 2, ,34 Stat. 1416 (U. S. 
Comp. St. Supp. 1911, p. 1321), the act was uiandatory as to the carrier's 
liability in case of a failure to make such reports ; and hence the court, 
in an action to enforce the penalty for such failure, could not consider 
matter in mitigation as ground for réduction of the penalty. 

[Ed. Xote. — For other cases, see Master and Servant, Cent. Dig. § 16; 
Dec. Dig. § 17.*] 

Action by the United States against the Yazoo & Mississippi Valley 
Railroad Company. Judgment for plaintiff. 

Casey Todd, U. S. Dist. Atty., of Memphis, Tenn., for the United 
States. 

P. J. Doherty, of Washington, D. C, for the Interstate Commerce 
Commission. 

Chas. N. Burch, of Memphis, Tenn., for défendant. 

McCALL, District Judge. This action is brought on the sugges- 
tion of the Attorney General of the United States, at the request of 
the Interstate Commerce Commission, and upon information furnished 

•For other cases see same topic & | numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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by said commission, against the défendant, the Yazoo & Mississippi 
Valley Railroad Company. The suit is to recover $400 as penalties 
for the failure of the défendant to comply with an order of the said 
commission, which requires ail carriers subject to the provisions of the 
act, entitled "An act to promote the safety of employés and travelers 
upon railroads by limiting the hours of services of employés thereon" 
(commonly known as the "Hours of Service Act"), to report within 
30 days after the end of each month ail instances where said employés 
had been on duty for a longer period than that provided in said act. 
Common carriers subject to the provisions of said act are prohibited 
from requiring or permitting their employés to be or remain on duty 
for more than 16 consécutive hours. Section 2, 34 Statutes at Large, 
pp. 1415, 1416. 

The défendant admits the allégations in the pétition, and thereby 
says that it is technically guilty of disobeying the said order of the 
Interstate Commerce Commission, but it insists that it should not be 
subjected to a penalty of $100 for each day it so failed to report to 
the commission the particular infractions charged, after the report 
was due, because of the situation existing at the time of the said 
failure to report. 

At the hearing, it was conceded in open court that the violations 
of the Sixteen Hour Act, set out in the pétition of the government, 
occurred at a time when the défendant company was operating its 
railroad in and out of Memphis under the most unfavorable circum- 
stances, growing out of a strike by its employés in its yards. A de- 
tailed statement of the conditions existing at that time is not neces- 
sary, but it is sufficient to say that they were of such character that 
the court should take them into considération in fixing the penalties 
in this case, if authority for so doing can be found under the law. 

The only question presented for décision, therefore, is whether it 
is discretionary with the court to impose a less or a différent penalty 
than is prescribed by the twentieth section of the act to regulate com- 
merce, approved Feb. 4, 1887, c. 104, 24 Stat. 386, as amended by Act 
June 18, 1910, c. 309, § 14, 36 Stat. 556 (U. S. Comp. St. Supp. 
1911, p. 1305). After authorizing the commission to require certain 
reports, from ail common carriers subject to the provisions of the 
act, toucliing their income, expenses, indebtedness, etc., and to fix the 
time and prescribe the manner in which such reports shall be made, 
it provides that: 

"If any carrier, person or corporation subject to the provisions of this act 
shall fail to make and file said aiinual reports within the time above specified, 
or within the time extended by the commission, for making and flling the 
same, or s'hall fail to maUe spécifie answer to any question authorized by the 
provisions of this section within thirty days from the time it is lawfuUy re- 
qulred so to do, such party shall forfeit to the United States the sum of on© 
hundred dollars for each and every day It shall continue to be in default with 
respect thereto. The commission shall also hâve authority by gênerai or spé- 
cial orders to require said carriers, or any of them, to file monthly reporta 
of earnlngs and expenses, and to file periodical or spécial, or both perlodical 
and spécial, reports concerning any matters about which the commission is 
authorized or requjred by this or any other law to inquire or to keep Itself 
âuformed or which it is required to enforce; and such periodical or spécial 
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reports shall be under oath wheiiever the coiiiiuis.sion so requires ; and If 
any sucfi cafrier shall fail to makc and file anij aiicli pcriodical or spécial re- 
port icithin the time ftxed hy the commission, it shall he subjeet to the for- 
feitures last above provided." 

As has been seen, the commission, in its effort to enforce the 
"Hours of Service Act," has deemed it necessary to promulgate an 
order, requiring common carriers subjeet to the provisions of the act 
to make reports to it within 30 days after the end of each month of 
ail instances where such employés hâve been on duty for a longer 
period than 16 consécutive hours. 

The contention of the government is that the same penalty is pro- 
vided, for a failure by the carrier to comply with the order of the 
commission last above stated, as is provided for a failure by the car- 
rier to file its annual report touching its financial opérations and con- 
dition, and that the statute is mandatory in both instances. 

The défendant concèdes that the statute is mandatory wherein it 
imposes a penalty of $100 for each and every day that the carrier shall 
be in default in respect to filing its annual report, but asserts that 
it is not mandatory in respect to the carrier's failure to make a re- 
port to the commission within 30 days after the end of each month 
of ail instances where employés hâve been on duty for a longer period 
than that provided in the act, presumably upon the ground of the rel- 
ative importance of the subject-matter and purpose of the two classes 
of reports. It is urged that there is a différence between the manda- 
tory provision that a carrier shall forfeit $100 per day for failing to 
file its annual report, and the provision in respect to its failure to 
file spécial reports, which provides that "it shall be subjeet to the for- 
feitures last above provided," and argues that, had Congress intended 
that the same mandatory penalty should accrue as to spécial reports 
as accrue in référence to annual reports, the same language would 
bave been employed. 

The exact différence in the language employed by Congress is that 
in the one instance, to wit, the failure to file the annual report, the 
act provides that "such party shall forfeit to the United States the 
sum of one hundred dollars for each and every day it shall continue 
to be in default in respect thereto," and in the other instance, to wit, 
the failure to file the spécial report, it provides, "and if such carrier 
shall fail to make and file any such periodical or spécial report within 
the time fixed by the commission, it shall be subjeet to the forfeitures 
last above provided," which forfeiture last above provided is the pen- 
alty of $100 per day. 

The purpose of this législation is the protection of the lives of em- 
ployés of railroad companies, and also the lives and property intrusted 
to the railroads as common carriers. It recognizes that there is a 
limit to human endurance, and that hours of rest and récréation are 
needful to the health and efficiency of men engaged in the bazardons 
work of railroading. The benefit it is intended to confer is to better 
enable employés to serve their employers, and to promote the needs 
of commerce, and also to promote the safety of travelers upon rail- 
roads. The limiting of hours of labor of those who are in control 
203 F.— H 
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of dangerous agencies, it is believed, will relieve the employés of 
overfatigue and resulting indifférence, and thus avert accidents which 
lead to injuries and destruction of life and property. Such purpose 
could scarcely be said to be of less importance than making of annual 
reports, showing in détail the amount of capital stock issued, the 
amounts paid therefor, the dividends paid, the surplus funds, etc., 
unless we hâve unhappily fallen upon times when it is of greater 
moment to enact and enforce laws, the purpose of which is to safe- 
guard the fînancial interests of the public and the carrier, than it is 
to enact and enforce laws, the purpose of which is to protect the 
lives and limbs of human beings. To this latter doctrine, I cannot 
subscribe, and am therefore unable to agrée with the contention of 
the défendant. The provision of the act under considération indicates 
that it was the purpose of Congress to prohibit comnion carriers from 
subordinating the welfare of their employés or passengers aboard their 
trains, either in health, life, or limb, to the interest of earnings or div- 
idend sheets. 

I am of the opinion that the statute is mandatory in respect to the 
penalty for failure to comply with the order of the commission in 
question, and that the court has no discrétion in the premises. 

It is pressed upon the court that the statute in question and the rule 
of the commission thereunder are harsh, and bear too heavily upon 
comnion carriers. 

When the language of a statute is plain and unambiguous, its harsh- 
ness should not be ameliorated by construction of the courts. Those 
interested niust apply to the lawmaking body enacting such statutes 
for relief, and, until Congress changes the law now under considéra- 
tion, we must enforce it as it is plainly written. 

A judgment will be entered for $400 in this case, and, for a like 
reason, a judgment will be entered for $500 in case No. 1,282, United 
States of America v. Illinois Central Railroad Co. 



In re REYNOLDS. 

Pétition of BIRDSELL MFG. CO. 

(District Court, IB. D. Kentucky. December, 1012.) 

Bankbuptcy (§ 140*) — GooDs — Contract — Bailment for Sale — Agency 

OOKTRACT. 

A contract, bj' wliicli wagons were consigned to tlie bankrupt for sale 
as agent, provided that the agent's right to dispose of the goods should 
extend only to actual sales made in the regular course of trade for a 
sum not less than the invoice priée with freight added and untll so 
sold the title and property rights should reuiaiu in the consigner. It 
also provided that, on the flrst of each uionth, the bankrupt should ac- 
eount for ail goods sold during the precediug montli and settle for ail 
goods sold for cash at the invoice price, less 5 per cent., and for sucli 
goods as were sold on crédit he should settle to the estent of $100 by 
executing his four months' note, lleld, that the contract was not a con- 
ditional sale, but a contract of ballment for sale, so that the consigner 

•For other cases see same toplc & % numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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was entitled to reclaim such part of the goods as remalned In the hands 
of the bankrupt at the time of the Institution of bankruptcy proceedings, 
though not so as to goods sold. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 198, 199, 219, 
221, 225; Dec. Dlg. § 140.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of T. F. 
Reynolds. On pétition to review a referee's order in favor of the Bird- 
sell Manufacturing Company to reclaim certain goods in the possession 
of the bankrupt. Reversed. 

The following is a copy of the contract referred to in the opinion: 

Birdsell Manufacturing Company, of South Bend, St. Joseph county, In- 
dlana, hereinafter designated as "Company," and T. F. Reynolds of Cyn- 
thiana, in the county of Harrlson, state of Kentucky, hereinafter designated 
as "Agent" hereby agrée as follows : 

First. Sald Company hereby grants said Agent the privilège of handling 
its wagons on consignment in Cynthiana, county of Harrlson, state of Ken- 
tucky, until such time as this contract may be terminated as hereinafter 
provlded. 

Second. Said Agent shall transact ail business pertalning to the sale of 
said wagons, and shall pay ail taxes, freight, storage and other expenses on 
same, and keep the same fully protected from the weather, and in good 
order, ail at the Agent's own expense. Company agrées to keep said goods 
properly insured against loss by flre at its own expense. Agent's right 
to dispose of such goods as may be shlpped him shall extend only to actual 
sales made in the regular course of trade, for a sum in no instance less 
than involce priée with freight added, and untll so sold the title and prop- 
erty rights in said goods shall remain in the Company. Ail orders for 
goods, given by Agent to the Company under this contract, shall be sub- 
ject to the approval of the Company. 

Third. The entire proceeds from the sale of such goods shall be the sole 
property of the company, and shall be kept by the Agent separate and apart 
from his other funds, and shall be accouuted for as hereinafter provided. 

Fourth. Agent shall, on the first day of each month, and when requested 
to do so by the company, or its duly authorized représentative, render a 
statement showing ail goods on hand, and ail goods sold during the precedlng 
month, and shall at once settle for goods sold, in cash, at tlie invoice priée 
thereof, less a discount of flve per cent. In case Agent shall sell any wagons 
on time, he may settle with Company for same by executing his note due 
in four months, without interest, for the invoice price of goods sold, and in 
such case shall not receive five per cent, discount ; but the amount of un- 
paid notes owing by Agent to the Company shall not, at any time exceed 
the sum of 5100.00. 

Fiftb. If any goods delivered by the Company to the Agent shall remain 
unsold and in the possession of the Agent at the expiration of twelve months 
from the date of invoice of such goods, the Agent shall, if required by the 
Company, surrender said goods to the Company; or if the Company shall 
require It, Agent shall purehase said goods from the Company, at the in- 
voice price thereof, less flve per cent, discount. 

Sixth. Should the Agent die or dispose of the business in which he is en- 
gaged at the time of making this agreement, or should he for any reason 
désire to terminate this contract, he shall, if requested by the Company, sur- 
render ail goods on hand to the Company ; or if required by the Company, 
he shall purehase said goods of the Company, and pay the invoice price of 
same less five per cent, discount. 

Seventh. The said company reserves the right to revoke this agreement 
whenever it may. In its judgment, deem it necessary for the protection of 
Its interests, and receiving notice of such revocation, the Agent shall sur- 

•For other cases seo same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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reiider to the Company ail goods and property in the possession of A sent 
at the time, tlie goods to be in as good condition as wlieu received liy the 
Agent, and Agent sliall pay for ail damage to sanie and ail charges, excopt 
l'reight only, and in such case Company will pay the Agent for sncli freight 
as Agent may bave paid on goods so surreudered to the Company ; no t'veiglit 
sliall he repaid by tlie Company, if Agent becomes a bankrupt or insolvent. 

I']ighth. As compensation for ail services and ail outlays made by hiin 
nnder this contract, the Agent shall reçoive tlie tive per cent, disconnt speci- 
(ied in danses fourtli, flftli and sixth, and also the surplus received by liiiu 
over and above the invoice price of eaeh article sold. 

Xinth. Ail repairs shall be settled for by Agent in thirty days froni date 
of shipment, whether sold by hini or uot, by remitting to the coiupany the 
full Invoice price for sa me, no five per cent, discount being allowed on re- 
pairs. 

ïenth. Ail goods sold by Agent sliall be sold nnder the warranty contalned 
in tlie Company's current catalogue and none other. 

Kleventh. Said Agent shall be governed by instructions of said Company, 
and shall reimburse said Company l'or any loss or expense resulting froni 
any departure by hini fromthe terms and conditions of this agreement, in- 
cluding ail attorney fées, costs, and expenses incurred by the Company iu 
enforcing this contract. 

Twelftli. The failure of the Company to enfovee at any time any provision 
of this contract, or the failure of the Company to exercise any of the op- 
tions herein granted it, shall not affect or impair the validity of any part 
ot this contract; and the Company may at any time exercise sucli options 
or enforce such provisions. 

Thirteentli. This agreement embodies the entire understanding between the 
parties, and cannot be modlfled except by writing. duly executed by both 
parties. It shall be binding on botli parties wlien signcd by said Agent, and 
also by the Company at South Bend, Iiidiana, by oue of the ofiticers thereof. 

C. M. Jewett, of Cynthiana, Ky., for petitioner. 
Harry Bailey, of Cynthiana, Ky., for trustée. 

COCHRAN, District Judge. This cause is before me on pétition 
for review filed by the Birdsell Manufacturino- Company, complaining 
of an order of the référée denying its pétition, whereby it asserted 
ownership to certain property in the possession of the trustée. Its 
right thereto dépends on the nature of its contract with the bankrupt 
under which the unsold property in the possession of the trustée and 
claimed by it was delivered to him. Was it a bailment for sale or a 
conditional sale? If a conditional sale, it was a mortgage, and, not 
having been recorded, the trustée takes precedence over it bv virtue 
of the amendment of 1910 (Act June 25, 1910, c. 412, § 8, 36 Stat. 
840 [U. S. Comp. St. Supp. 1911, p. 1500]) to section 47a (2) to the 
Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 557 [U. S. Comp. 
St. 1901, p. 3438]), and the pétition was properly denied. It is only 
on the basis that it was a bailment for sale that the petitioner was en- 
titled to any relief. I think that the contract was a bailment for sale 
under thèse authorities. In re Galt (C. C. A., 7th Cir.) 13 Am. Bankr. 
Rep. 575, 120 Fed. 64, 56 C. C. A. 470; John Deere Plow Co. v. Mc- 
David (C. C. A., 8th Cir.) 14 Am. Bankr. Rep. 653, 137 Fed. 802, 
70 C. C. A. 422 ; In re Columbus Buggy Co. (C. C. A., 8th Cir.) 16 Am. 
Bankr. Rep. 759, 143 Fed. 859, 74 C. C. A. 611; In re Pierce (C. C. 
A., 8th Cir.) 19 Am. Bankr. Rep. 664. 157 Fed. 757, 85 C. C. A. 14; 
Sturm V. Boker, 150 U. S. 312, 14 Sup. Ct. 99, 37 L. Ed. 1093. 

The fourth clause of the contract is mostly relied upon in support 
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of the position that it was a conditional sale, By virttie thereof un- 
doubtedly on the Ist day of each month ail notes and accounts for wag- 
ons, sold on time became the property of the bankrupt. The bankrupt 
at that time had to acçount for ail goods. sold during the preceding 
month, and for such as were sold on time he could settle to the extent 
of $100 by executing his four months' note without interest. But 
this did not hâve the effect of making a sale of such goods as had not 
been sold. In case of Parlett v. Blake (C. C. A., 8th Cir.) 26 Am. Bankr. 
Rep. 25, 188 Fed. 200, 110 C. C. A. 72, 39 L. R. A. (N. S.) 620, it 
was assumed that an agency contract, containing a provision that 
at the expiration of its term the agent should buy ail goods not there- 
tofore sold at the then current prices, was not a sale contract before 
the expiration of the term. It became such only upon the expiration 
of the term as to goods then unsold. So hère this contract, other- 
wise an agency contract as to goods not sold, is not made a sale con- 
tract as to them because on the Ist day of each month it became a sale 
contract as to the proceeds of goods sold during the preceding month 
on time. I think, however, that the petitioner's right is limited to the 
unsold goods. He bas none as to the proceeds of goods sold because 
of this fourth clause. 

The order of the référée is reversed, with directions to allow peti- 
tioner the unsold goods claimed by it. 



ATCHISON, T. & S. F. RY. CO. T. KINKADE. 
(District Court, D. Kansas, Second Division. December, 1912.) 

No. 98. 

COUKTS (§ 289*) — .TURIRMCTION OF FeDEIîAL CoUETS — SuiT AHISING UnDEB 

Interstate Cojimeroe Act. 

An action by a railroad conipajiy against a shipper to recover tlie 
différence lietweeu the trei'^ht paid on an iuterstate shipment and the 
amoiint due undev the le/,'ally established and publislied rate scliedules 
in force is witliin the jurisdiction of a District Court of the United 
States, regardless of the citizenship of the parties or tlie amount in 
controversy, imder Judicial Code. S 24, par. 8 (Act Jlarch .'î. 1911, c. 2,S1. 
;J6 Stat. 1092 [L'. S. Comp. St. Kupi). ]911, p. l.-^Gl), which «ives such court 
jurisdiction "of ail suits and ])r<)ceedinKS arisius uuder any law reçulat- 
Ing commerce except those suits and proceedings exclusive jurisdiction 
of which lias been conferred on the Conunerce Court." 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. § 830; Dec. Dis- 
§ 2«9.*] 

At La^y. Action by the Atchison, Topeka & Santa Fé Railway Com- 
pany against M. h. Kinkade. On motion to dismiss for want of juris- 
diction. Overruled. 

Wm. R. Smith, of Topeka, Kan., for plaintiff. 

McGill, Blood & McCormick, of Wichita, Kan., for défendant. 

POLLOCK, District Judge. The facts are the plaintifif, a corporate 
citizen of this state, brought this action in this court against defend- 

•For other cases see same toplc & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ant, a citizen of this state, to recover the sum of $143.71 ; same being 
the différence between the amount of $267.37 heretofore received by 
plaintiff from défendant for the shipment of two cars of emigrant 
goods carried by plaintiff and other railway companies from the city 
of Indianapolis, in the state of Indiana, to the town of Holcomb, in 
this state, and the regularly established and pubhshed tariff rate of 
$411.08 chargeable for the performance of such service under the 
provisions of the Interstate Commerce Act. Défendant moves to dis- 
miss the case against him for want of jurisdiction in this court. 

Section 24 of the new Judicial Code, regardless of the amount in 
controversy, provides: 

"This court shall hâve jurisdiction of ail suits and proceedlngs arising 
under any law regulating commerce, except those sults and proceedlngs ex- 
clusive jurisdiction of which has been conferred upon the Commerce Court." 

Exclusive jurisdiction of the controversy hère presented has not 
been by law conferred upon the Commerce Court, nor is such conten- 
tion made by défendant. The only question presented by the motion 
is : Does this action arise under the provision of any law of the United 
States regulating commerce between the states? In the absence of 
what is known as the Interstate Commerce Act (Act Feb. 4, 1887, c. 
104, 24 Stat. 379 [U. S. Comp. St. 1901, p. 3154]), the parties would 
hâve been free to make any contract they might désire covering the 
shipment of the emigrant goods of défendant, and such contract when 
made would bave been binding and enforceable. No amount in excess 
of that stipulated in the contract would bave been chargeable or col- 
lectible. However, the price to be paid for the performance of such 
service as is involved in this case is no longer a matter of private 
contract between the parties, but both the shipper and the carrier are 
ahke bound by the established and published tariff rate made under 
the Commerce Act. No other amount may be lawfully either charged, 
received, or paid. If a greater amount is charged and received, the 
.shipper may recover the excess. If a less amoimt for any reason is 
paid by the shipper or received by the carrier, the différence between 
such amount and the legally established tariff rate may by the carrier 
be recovered from the shipper. In other words, the rate of carriage 
by law established, and not the acts or contract of the parties, must 
control. Texas & Pacific Railway Co. v. Mugg. 202 U. S. 242, 26 
Sup. Ct. 628, 50 L. Ed. 1011 ; Texas & Pac. Ry. Co. v. Abilene Cotton 
Oil Co., 204 U. S. 426, 27 Sup. Ct. 350, 51 L. Ed. 553, 9 Ann. Cas. 
1075 ; Texas & Pacific Railway Co. v. Cisco Oil Co., 204 U. S. 449, 
27 Sup. Ct. 358, 51 E. Ed. 562; Kansas City So. Ry. v. Albers Comm. 
Co., 223 U. S. 573, 32 Sup. Ct. 316, 56 L. Ed. 556; Robinson v. Balto. 
& O. R. R. Co., 222 U. S. 506, 32 Sup. Ct. 114, 56 L. Ed. 288; Car- 
son Eumber Co. v. St. E. & S. F. R. Co. (D. C.) 198 Fed. 315. 

As the duty of the plaintiff to charge and collect the regularly es- 
tablished and published rate in this action from défendant, and the 
corresponding obligation of the défendant to pay the same, regardless 
of any understanding, agreement, or other act of the parties, arises 
out of the provisions of the Interstate Commerce Act and not from 
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any contract between the parties, this court bas jurisdiction, and the 
motion to dismiss must be overruled and denied. 

It is so ordered. Défendant, if so advised, may answer the pétition 
filed in this case within 20 days from this date, 



TITLE GUARANTT & SURETT CO. v. DUTCHER et aL 

(District Court, W. D. Washington, S. D. March 7, 1913.) 

No. 1,861. 

SUBEOGATION (§ 8*) SUKETT — RiGHTS OF CREDITOB. 

A surety on the bond of a contractor for public work, who assumed 
to complète the work after its abandonment by the contractor, was sub- 
rogated, so far as necessary to protect It from loss, to ail the rights which 
the City mlght hâve enforced against the contractor if it had declared the 
contract forfeited and completed the work Itself, and therefore had a 
prlor right to the bonds of the city to be issued to the contractor in 
payment of the indebtedness as against assignées of the contracter to 
whom portions of hls bond issue had been asslgned to secure loans re- 
ceived by him, the proceeds of which were deposited to his gênerai ac- 
count and used indiscrimlnately in the furtherance of other work as well 
as that required by the particular contract. 

[Ed. Note. — For other cases, eee Subrogation, Cent Dig. § 19; Dec. 
Dig. § 8.*] 

In Equity. Suit by the Title Guaranty & Surety Company against 
William Dutcher and others. Decree for complainant. 

James B. Murphy, of Seattle, Wash., for complainant. 
Boner & Boner, of Aberdeen, Wash., for défendants. 

CUSHMAN, District Judge. This cause is now for décision upon 
an agreed statement of facts. The suit was brought by complainant, 
the surety upon a contractor's bond, given the défendant, city of 
Aberdeen, to secure the performance of a contract for improving cer- 
tain streets. Complainant's prayer is that the city be enjoined from 
recognizing certain assignments made by the défendant contractor, and 
that it be required to pay the complainant ail amounts due upon the 
contract. 

The contract provided: 

"(3) lu considération of the full performance of sald work by said con- 
tractor, the said city agrées to pay the said contractor In local Iniprovement 
fund bonds issued on said local improvement district No. 322, at the foUowing 
rates as measured and estimated by the said city engineer, to wit : * * * 
Payment to be made as the work progresses, upon estimâtes of said city engi- 
neer, no such bonds to be issued, however, until after the equalization of the 
assessment roll as provided by the ordinances of the city of Aberdeen. 

"(4) The plans, spécifications and détails for sald work ou file in the office 
of the city engineer, and a part of the bld in said contract, is hereby referred 
to and made and part of this contract as fully as though set out herein in 
détail. 

"(5) The said contractor Is required to furnish a good and sufficient bond 
to the city of Aberdeen for the faithful performance of said contract and 

*For other cases see same topic & i NUMncB in Dec. & Am. Digi. 1907 to date, & Rep'r Indexe* 
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for the protection of ail coiitraetors, subcontractors, laborers, mecbiinlcs and 
materialmen and ail persons who sliall supply sucli contractor or subcon- 
tractors wltli provisions or supplies for tlie carrying on of said work in a 
sniu not less tlian thirty-oue Imndrod dollars (1^3,100) wliich suiu is api)roxi- 
mately flfty (50) ])er cent, of the aniount of sald contract. 

"(6) Said contractor further agrées to save and protect tbe city frec and 
liarndess, froni ail loss, damage and liabillty caused by any neglect or want 
of proper care or act or omission doue or sntfered to be done by tlio said 
contractor, bis agents, employés or subcontractors in the performance of said 
contract." 

The complainant became surety for the contractor on a bond for 
$3,100, which bond provided : 

"Now, therefore, If the above bonnden ijrincipal, Wm. Dntcber, sliall and 
does, well and trnly, faitlifnlly and fnlly comply witli and earry ont the 
ternis and conditions of sald contract, and shall eiunplete the same in tbe 
tiine and manner speelfled, and sball pay ail laborers, niechanics, subcon- 
tractors and materialmen, and ail pei'sons who shall supply such contractor 
or subcontractors with provisions and supplies for tlie carrying on of the 
work couteniplated in said contract, any and ail jiist debts, dues and deniands 
incurred in tlie porftn'mance of said M-ork, and shall comply with ail the 
requirenients of the laws of the state of Washington with relation thereto, 
then this obligation to be void, otlierwlse to be and remaiu In fuU force and 
effect." 

The contract and bond were executed in July, 1910. 

Before the completion of the contract, the contractor abandoned 
the work, and failed to pay certain indebtedness incurred in connection 
therewith on account of labor and materials f urnished in the work, and 
was thereafter adjudged bankrupt. 

The contract price for the eiitire work vi'as $6,251.66. At tlie time 
of the abandonment, May 6, 1911, there was work completed to the 
amount of $3,717.90. Nothing has been paid by the city to the con- 
tractor or otherwise. The contractor left unpaid labor and material 
bills which hâve been paid by the complainant to the amount of $2,- 
675.71. On March 1, 1911, the contractor borrowed $3,500. The de- 
fendant Sargent indorsed his note for this amount, which the indorser, 
was afterwards compelled to pay. At the time of such indorsement, 
the contractor agreed to assign to the indorser sufficient of the city's 
contract bonds to cover the obligation of the indorser. The assignment 
was not actually made until May 6, 1911. This assignment was for 
$4,000 of the bonds to become due on account of the improvement. 
It was recited therein that it was made to secure the indorser, and au- 
thorized the city clerk to turn over the bonds to him. In borrovving 
this money, the contractor represented that it was to be used upon this 
and other contracts which he then had witli the city. 

The contractor also borrowed f rom the défendant Flora M. Weath- 
erwax $1,500, and assigned $1,600 of said bonds to her as security. 
This transaction was in ail things similar to the first, except that the 
assignment was made at the time the money was borrowed. 

After the abandonment of the contract, the city called upon the 
complainant to complète the contract. This it did at a cost of $2,850, 
and the city accepted the work, which, with the labor and material 
claims incurred by the contractor, amounting to $2,675.71, filed and 
made a lien upon the bond and paid by the complainant, makes a total 
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of $5,325.71 expended by the surety on account of the bond. Nothing 
bas been reabzed on thèse claniiS from tbe contractor's bankrupt estate. 
Ail tbe money borrowed by the contractor went into bis gênerai bank 
account with other of bis money. During tbe time involved, be bad 
four separate contracts with tbe city. No account was kept of the 
particular work upon which disbursements were made, and it is not 
sbown bow mucb, if any, of tbe money borrowed, or other money of 
bis, was paid upon tbe contract in question. Complainant relies upon 
tbe following autborities : First Nat. Bank v. City Trust, etc., 114 Fed. 
529, 52 C. C. A. 313; Prairie State Bank v. U, S., 164 U. S. 227, 
17 Sup. Ct. 142, 41 L. Ed. 412; Henningsen v. U. S. F. & G. Co., 143 
Fed. 812, 74 C. C. A. 484, affirmed 208 U. S. 404, 28 Sup. Ct. 389, 

52 L. Ed. 547; Hardaway & Prowell v. Nat. Surety Co., 150 Fed. 
465, 471, 80 C. C. A. 283, affirmed 211 U. S. 552, 29 Sup. Ct. 202, 

53 L. Ed. 321. Défendants cite tbe following autborities: McAllister 
V. City of Tacoma, 9 Wash. 272, 275, 37 Pac. 447, 658; ^tna Ins.. 
Co. V. Middleport, 124 U. S. 534, 8 Sup. Ct. 625, 31 L. Ed. 537; 
Greenville Sav. Bank v. Lawrence, 76 Fed. 545, 22 C. C. A. 646; dis- 
senting opinion, First Nat. Bank v. City Trust, etc., 114 Fed. 529, at 
534, 52 C. C. A. 313; Dowling v. City of Seattle, 22 Wash. 592, 61 
Pac. 709; Hipwell v. National Surety Co., 130 lowa, 656, 105 N. W. 
319; Sheldon on Subrogation, § 240. 

Tbe question thus presented is whether tbe right of tbe contractor's 
surety, or that of the contractor's assignées to tbe bonds and funds 
beld by the city on account of tbe j:ontract, is superior. Tbis point 
is concluded in tbis circuit in favor of complainant by First Nat. Bank 
V. City Trust, etc., 114 Fed. 529, 52 C. C. A. 313; Henningsen v. U. S. 
F. & G. Ce, 143 Fed. 812, 74 C. C. A. 484; Id., 208 U. S. 404, 28 
Sup. Ct. 389, 52 L. Ed. 547. The following cases are to the same 
effect : Prairie State Bank v. U. S., 164 U. S. 227, 17 Sup. Ct. 142, 
41 E. Ed. 412; Hardaway & Prowell v. Nat. Surety Co., 150 Fed. 
465, 471, on pétition for rebearing at 473, 80 C. C. A. 283. Tbe com- 
plainant will be allowed interest at tbe légal rate from tbe actual dates 
of tbe payments made by it for the completion of tbe contract, and for 
tbe unpaid labor and material claims wbich it satisfied. Thèse dates 
are not disclosed in the statement of facts. If tbe bonds of tbe city 
are already issued and bearing interest, allowance will be made so as to 
only allow complainant interest at the légal rate upon its payments. 

On account of the rights of creditors, other than tbe assignées, 
to the balance, if any, remaining after tbe satisfaction of complain- 
ant's claim, no order will be made concerning such balance. 



TITLE GUARANTY & SURETY CO. v. DUTCHER et al. 
(District Court, W. D. Washington, S. D. Mardi 7, 1913.) 

No. 1,832. 

Suit by the Title Guaranty & Surety Company agalnst William Dutcher and 
others. Decree for complainant. 

James B. Murphy, of Seattle, Wash., for complainant. 
Boner & Boner, of Aberdeen, Wash., for défendants. 
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OUSHMAN, District Judge. The controlling facts in thls case are the same 
as those in the case of Title Guaranty & Surety Oo. v. William Dutcher et 
al., 203 Fed. 167, being cause No. 1,861, thls day determined, which is held 
to be décisive of the présent case. 

The only différence to be noted is that in this case the contracter had been 
paid almost half of the contract priée, after the assignment by him, as se- 
curity for money borrowed, of a part of the city's bonds, and, further, that 
in the présent case, there will be no balance In the hands of the city after 
paying the complainant the araounts expended by it in completing the con- 
tract and paying the labor and materialmen's clalms. 

Flndings and decree will be prepared in accordance with this, and the dé- 
cision in case No. 1,861. 



In re MILLER. 



(District Court, E. D. New York. February 19, 101.3.) 

Bankbuptcy (§ 407*) — Disciiarqe— Fraud. 

A bankrupt having filed a voluutary pétition, statlng that he had no 
assets, it appeared on an application for a discharge that the p.roceed- 
ing was largely brought to relieve him from llability as an indorser of 
certain accommodation notes. It appeared tliat he had conducted a 
business which he had got rid of at the time wlien trouble appeared, and 
the proeeeds of the business had disappeared. He built up another busi- 
ness which his slster allowed him to run and for the good will and stock 
of which a substantial payment was made, witliout keeping auy record 
of what was done. Thls was sold, and the proceods passed luto the hands 
of the slster, who had done nothing to produce tlie business, imd a 
third business was started witliout capital, which was being condiicted 
apparently for the sister's benefit as a présent from the bankrupt. Held, 
that such facts required a déniai of the bankrupt's discharge. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 729-731, 
737, 738, 740-751, 758, 760, 761 ; Dec. Dig. § 407.*] 

In Bankruptcy. In the matter of bankruptc}^ proceedings of Isaac 
Miller, formerly doing business as the Brooklyn Glass Works. On 
pétition for discharge. Denied. 

James H. Hickey, of New York City, for ohjecting creditor. 
Adolph Cohen, of New York City, for bankrupt. 

CHATFlELD, District Judge. The bankrupt has applied for dis- 
charge. The records show that he filed a voluntary pétition upon the 
22d day of May, 1911, and that he had no assets. The principal debts 
from which he wished to be f reed by bankruptcy are two arising from 
notes which he had made to Goldberg & Rothman, of Boston. One of 
thèse has been put in évidence, signed by him on the 9th of July, 1907, 
for $1,846.16, payable four months after date, to the order of Gold- 
berg & Rothman. It appears that this note was discounted by Gold- 
berg & Rothman, that subsequently Rothman became insolvent, and 
the note was not paid. The indorsee, James Berkman, assigned the 
note, and suit was brought thereon in the Suprême Court of New York 
county. Judgment was docketed upori the lOth day of March, 1908, 
but service of the summons and complaint upon which this judgment 
was entered was set aside on December 2, 1909, and a new action was 

•For other cases see same topic & S number in Dec. & Am. Digs. 1907 to dat», & Rep'r Indexe» 
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then started, which has not yet been disposed of. In 1907 the bankrupt 
was doing business under the name of the Brooklyn Glass Works, and 
soon after the date of Rothman's difficulties sold the business to one 
Henry G. Feinberg for the sum of $1,085, of which $700 represented 
a prior debt and $385 was paid by check. Feinberg was interested in 
a dairy, and did not continue the glass business, but merely took over 
the stock of glass on hand. He testifies that he repaid himself as 
much as he could by the sale of this glass. The testimony shows that 
the business consisted of buying glass (such as photographers' used- 
plates), cleaning the same, and disposing thereof to picture-frame deal- 
ers. The good will and knowledge of such a business would seem 
to comprise a considérable part of its value, and yet Feinberg left ail 
this in the hands of Miller, and contented himself with such security 
as he had from the stock of secondhand glass at the time of this sale. 
Shortly thereafter the bankrupt's sister, Yetta Miller, filed a certificate 
on the 14th of October, 1907, with the county clerk in Brooklyn, that 
she was doing business under the name of the Williamsburg Glass 
Works, and employed Isaac Miller at a salary to run the business for 
her. He did so, opening a store at 195 Bedford avenue, Brooklyn, 
and this business was being conducted in that way at the time the 
notes above referred to became due. Isaac Miller did nothing to take 
up the Berkman note, and allèges that it was not a genuine loan, but 
an accommodation indorsement for Goldberg & Rothman. Be this as 
it may, he was liable, if the note had been transferred to the hands of 
an innocent purchaser. The sales of his business, coupled with his de- 
sire to go through bankruptcy, seem to hâve involved him in more 
difficulty than to bave contested the validity of the note at the outset. 
After the Williamsburg Glass Works had continued until June 25, 
1910, a sale was made to Louis Miller, another brother of Yetta 
Miller, who paid her $1 therefor, but gave one check of $1,000 upon 
the 29th of March, 1910, and one check for $275, upon the 25th of 
June, 1910, which it is testified were the real considération for fhe 
transaction. Thèse checks were paid through the North Side Bank, 
in which a new account was opened upon the 15th day of September, 
1910, under the name of the "North Side Glass Works, Yetta Gold- 
berg, Proprietor." The testimony does not show the previous form 
of the account, but Yetta Miller had in the meantime married a man 
by the name of Goldberg, and immediately after the sale to her broth- 
er Louis Miller transferred the business of buying and selling glass 
to No. 183 North Sixth street, Brooklyn. She filed a certificate upon 
the 15th day of September, 1910, that she was doing business at that 
address under that name, and opened the bank account referred to 
with a deposit of $200. The North Side Glass Works has also been 
conducted by the bankrupt Isaac Miller, as manager for his sister, and 
he receives a small salary therefor. The books of the North Side 
Glass Works hâve been produced in court, consisting of a bank book 
and of a ledger, which contains nothing more than the mémorandum 
of sales to différent customers, with the rubber stamp record of pay- 
ment therefor. No check books or vouchers are produced, no books 
of any sort were kept to show what became of the proceeds, and nei- 
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thier the bankrupt nor his sister lias furnished any évidence, except 
their gênerai statements, to show how thèse separate businesses could 
be built up by the bankrupt's efforts so as to sell for $1,085, then to 
start from nothing and grow into a business worth $1,275, and then 
from a bank deposit of $200 to another successful business, going on 
at the présent time. This has ail been done without accounting for the 
disposition of the proceeds of the first sale to Feinberg, or the second 
sale to Louis Miller, or of any of the profits or accumulations from 
the présent business, in any way whatever. Both the bankrupt and 
his sister testify that she pays the rent, receives ail the profits, and 
helps run the business by going to the store two or three times a month, 
but with absolutely no knowledge of what is being done, and with no 
évidence whatever of the turning over of profits or accounting for the 
business to her. In short, the bankrupt conducted a business which he 
got rid of at the time when trouble was in sight because of an accom- 
modation note, and the proceeds of the business disappeared. He built 
up another business which his sister allowed him to run, and for the 
good will and stock of which a substantial payment was made, without 
keeping any record of what was done. Upon the sale of this and anoth- 
er disappearance of the proceeds into the hands of the sister who had 
done nothing to produce the business, and who was therefore the récip- 
ient of a présent from her brother of everything except the return rep- 
resented by his salary, a third business is started, again without capital, 
and is being conducted apparently for the sister's benefit as a présent 
from the bankrupt, who meanwhile seeks to avoid his legitimate debts. 
On such testimony a discharge in bankruptcy cannot be granted. If 
the bankrupt has an honest défense to the action upon the promissory 
notes, he can dispose of the only debts which can cause him trouble, 
and can then pay his creditors and be relieved of the bankruptcy pro- 
ceedings. 

A finding by the commissioner that he believes or disbelieves the 
witnesses, and that certain facts exist or do not exist, would be up- 
held by this court, if a clear issue of fact had been presented, but in 
this case the spécial commissioner has intimated that the story of the 
bankrupt is unworthy of belief, and then finds that he is not satisfied 
with the proof offered by the creditors. The court does not feel that 
such doubt can be predicated upon the testimony, for the burden is 
upon the bankrupt to show that he is entitled to a discharge, if the 
creditors sustain their accusation that he has so conducted his business 
as not to indicate good faith, and has caused his assets to disappear 
from his creditors. 

The report cannot be confirmed, and the application for discharge 
will be denied. 
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CALIFORNIA-OREGON POWER CO. v. OIÏY OF GRANTS PASS et al. 

(District Court, D. Oregon. Mardi 3, 1913.) 

No. 5,914. 

Electricity (§ 11*) — Power and Lights— Public Service Corporation- 
Rates— Public Utilities Act— Effect. 

Public Utility Act Or. 1911 (Lavvs 1911, p. 48.3), vestlng in tlie railroad 
coiiimissioii jurisdiction to supervise and regulate every public utility, 
including corporations furnishing beat, light, water, or power, requir- 
Ing such companies to file rate schedules and conferiing on the com- 
mission jurisdiction to pass on the reasonableness tliereof, and on ap- 
plications for changes tliereln, superseded municipal charter provisions 
authorizing cities to fix rates to be charged by such corporations, so far 
as the saine were in conflict or inconsistent vi^ith the powers of the 
railroad commission, and hence an electric light Company having flled 
its rate sshedule as prescribed by such act, a subséquent city ordinance 
prescribing lower rates was invalid and unenforceable. 

[Ed. Note. — For other cases, see Electricity, Dec. Dig. § 11.*] 

In Equity. Suit by the California-Oregon Power Company against 
the City of Grants Pass and others. Decree for complainant. 

A. C. Hough, of Grants Pass, Or., for plaintifï. 
Robert G. Smith and Geo. W. Colvig, both of Grants Pass, Or., for 
défendants. 

BEAN, District Judge. This is an application for a prelimînary 
injunction restraining the défendant city from enforcing an ordinance 
fixing rates to be charged by the plaintiff for supplying the inhab- 
itants of the city with electricity for light and power purposes. 

The plaintiff owns and opérâtes in the défendant city an electric 
light and power system constructed and maintained under an ordi- 
nance dated January 5, 1905, granting to its predecessor in interest, 
the Condor Water & Power Company "and its successors and assigns 
forever," the right to occupy the streets, alleys, and highways of the 
city for the purposes stated. The Condor Water & Power Company 
assigned its franchise and plant to the Rogue River Electric Company, 
and on March 29, 1910, the latter company and the mayor and audi- 
tor, assuming to act on behalf of the city, entered into a contract 
fixing the terms and rates upon which the company would supply the 
city with light for a term of 10 years. The plant and franchise and 
ail rights of the Rogue River Electric Company were subsequently 
assigned to the plaintiff. On April 4, 1912, the city passed an ordi- 
nance declaring the rates which could lawfully be charged for furnish- 
ing light and power to the city, and prohibiting the city officers from 
auditing or allowing any other or further sum than in such ordinance 
named, and thereafter refused to pay the plaintiff the amounts speci- 
fied in the contract of March 29, 1910. 

On January 15, 1913, the plaintiff filed with the Railroad Commis- 
sion, pursuant to an order of such commission, a schedule of its rates, 
tolls, and charges as required by section 29 of the Public Utility Act 

•For other cases see same topic & § numees in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of 1911. Laws 1911, c. 279. On the next day the défendant city 
passed an ordinance with an emergency clause making it unlawful for 
any person, firm, or corporation supplying the inhabitants of the city 
with electricity for light or power purposes to charge or receive f rom 
private consumers any rates in excess of those prescribed in the ordi- 
nance, which were less than as stated in the schedule filed with the 
commission. 

The only question necessary to consider on this application is the 
power of the city to pass and enforce the ordinance last above re- 
ferred to. Other questions were discussed at the argument, but are 
deemed immaterial to the présent controversy. The city has not at- 
tempted to revoke or annul the franchise under which the plaintifE 
is maintaining and operating its plant, but only to fix the rates to be 
charged by it, and hence the validity of such franchise is not involved 
in this suit, and the adoption of the ordinance of 1912 is but an effort 
to repudiate the contract of March 29, 1910. The plaintiff has a full, 
complète, and adéquate remedy in an action at law to recover on the 
contract, in which the rights of the parties can be determined. Nor 
is it important whether the charter gives the city the power to fix the 
rates to be charged private individuals or consumers by the plaintiff. 
The ordinance sought to be enjoined was enacted after the plaintiff 
had filed its schedule of rates with the Public Service Commission 
as required by law, and thereafter it became and was unlawful for 
it to charge any greater or less compensation than as specified therein, 
until the rates should be changed as provided in the Public Utility 
Act. Section 31. That act defines the term "public utility" to em- 
brace ail corporations, companies, individuals, etc., that now or here- 
after may own, operate, or control any plant or equipment for the con- 
veying of telegraph or téléphone messages, or the transportation of 
passengers by street raiiways as common carriers, or for the production, 
transmission, delivery, or furnishing of beat, light, power, or pow- 
er (section 1) ; vests in the Railroad Commission power and jurisdic- 
tion to supervise and regulate every public utility thus defined, and to 
do ail things necessary and convenient in the exercise of such power 
and jurisdiction (section 6) ; requires every pubHc utility to file with 
the commission within a time to be fixed by it schedules which shall 
be open to inspection, showing the rates, toll, and charges in force at 
the time for any services performed, and ail rules and régulations that 
in any manner affect such rates (sections 25, 26, and 77) ; requires a 
copy of so much of such schedule as the commission shall deem neces- 
sary for the use of the public to be printed and kept on file in the 
station or office of the company where payments are made by cus- 
tomers or users, and open to the public (section 27) ; provides that no 
change shall thereafter be made in the schedule of rates exçept upon 
notice to the commission (section 29) ; requires copies of ail new 
schedules to be filed in every station and office of the company where 
payments are to be made by the public 10 day s prior to the time the 
same are to take efïect, unless the commission shall provide a less 
time (section 30) ; provides that the rates, tolls, and charges named 
in such schedules shall be the lawful rate until changed as provided in 
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the Public Utility Act, and makes it unlawful for a public utility to 
charge or receive a greater or less compensation for any service than 
as specified therein (section 31) ; whenever the commission shall be- 
lieve or when a complaint is made to it that the rates charged by a 
public utility are unreasonable or unjust or discriminatory, or that its 
services and régulations are insufficient, etc., the commission, after 
notice to the utility, is authorized and empowered to hear and déter- 
mine such matters (sections 41, 42) ; if upon such hearing any rates, 
toUs, régulations, or practices are found to be unreasonable, unjust, 
insufficient, or unjustly discriminatory, etc., the commission is given 
power to fix and order substituted therefor such rates and other rég- 
ulations as shall be just and reasonable (sections 43, 45, 46, 51, and 
52) ; ail rates, toUs, and charges fixed by the commission shall be 
prima facie lawful until found otherwise in a suit brought for that 
purpose as provided in sections 54, 55, 56, and 57 (section 53) ; and 
a penalty is provided for the failure of the utility company to observe 
them (section 63) ; municipalities are given certain powers over public 
utilities within their limits, subject to revision by the commission, but 
not to fix rates (section 61). 

It thus appears that the purpose of the Législature in adopting the 
law and the people in approving it was to provide a uniform system 
throughout the state for the control and régulation of public matters, 
and fixing the rates to be charged by them, and to^ create a tribunal 
for that purpose. By that act the power to fix the rates to be charged 
by public service corporations conferred on the différent cities of the 
state by their charters is transferred to the Railroad Commission, and 
such charter provisions are therefore amended or superseded as far 
as they are in conflict or inconsistent with the powers so conferred. 
Warren v. Crosby, 24 Or. 558, 34 Pac. 661 ; Hofïman v. Branch, 24 
Or. 588, 38 Pac. 4; Northern Counties Trust v. Sears, 30 Or. 388, 
41 Pac. 931, 35 h. R. A. 188. When a public utility has fàled its 
schedule of rates, as required by the law, such schedule fixes the only 
rates which it may lawfully charge or coUect until they are changed 
in the manner provided by the law. If it does charge or receive any 
greater or less compensation, it is liable under the public utility law to 
a forfeiture for each offense, and its agent or officer offending to a 
fine. 

It follows, therefore, that, after such schedule has been filed, the 
poWer of a municipal corporation to change or modify the rates there- 
in stated no longer exists, because it is inconsistent with the provisions 
of the Utility Act and the obligations and liabilities of public service 
corporations thereunder. If the rates stated in the schedule filed by 
the plaintiff company are unreasonable or unjust, the city has a rem- 
edy by the proper proceedings before the commission, but it cannot 
prescribe bther rates by ordinance and punish the plaintiff or its of- 
ficers for a failure to observe them. 

Preliminary injunction will issue as prayed for. 
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SCHWAHN et al. v. MIELE et al. 

(District Court, D. New Jersey. March 5, 1913.) 

Thade-Marks akd Trade-Names (§ 70*) — Uxlawi'ul Compétition — Ikjcnc- 

TION. 

Complainants mamifactured and sold a spécial massage creani con- 
timioiisly since ]i)04 under a re<ristered trade-iuark, cousisting of spaeed 
circles surroundiiig a vvoman's head, tlie entire design beiiig prluted in 
black and wliite. Betweeii the circles were tlie words "Aubry Sisters," 
and in the space beueatli the head tlie word "lîeantifler." The label as 
iised was pasted on the cover of a glass jar, and conslsted of narrow 
concentrie circles in gold, between which was a nmch broader circle or 
band of a deep red color, and on the upper part of this the words '"Aubry 
Sisters" were printed in black letters, and on the lower part the word 
"Beautifier," while in the center inclosed by a red band was the pictnre 
of a lady's head. Défendant nianufactured a massage cream, and after 
hiring one of complainant's demonstrators put out his cream in a similar 
jar, with a label consisting of an alleged pictnre of such demonstrator, 
surroiuided by separated circles, between which was a black band, so 
well covered wltli words iucludiug the word "Beautifier" printed In large 
red letters as to give the casual observer the impression that the band 
itself was red. Hcld, that defendant's label was caleulated to deceive the 
ordinary purchaser, and that its use constituted unfair compétition. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81 ; Dec. Dig. § 70.*] 

Suit by Matilda R. Aubry Schwahii and another, trading as Aubry 
Sisters, against E. A. Miele and others to restrain alleged unlawful 
compétition. On final hearing. Decree for complainants. 

Goepel & Goepel, of New York City, for complainants. 
Charles F. McKinney, of Newark, N. J., for défendants. 

CROSS, District Judge. The bill of complaint herein charges the 
défendants with unfair compétition in trade and also with infringe- 
ment of trade-mark No. 58,388, registered December 11, 1906, be- 
longing to the complainants, and adopfed and used by them in placing 
upon the market massage creams, rouges, and depilatory powders. 
The trade-mark consists of circles somewhat spaeed apart, surround- 
ing a woman's head. In the space between two of the circles and over 
the head are the words "Aubry Sisters," while in the same space be- 
neath the head is the word "Beautifier." The entire design is shown 
in black and white. The label as used is pasted upon the cover of a 
glass jar, and consists of narrow concentrie circles in gold, between 
which is a much broader circle or band of a deep red color, on the 
upper part of which the words "Aubry Sisters" are printed in black 
letters, and on the lower part the word "Beautifier," while in the center 
space inclosed by the red band, appears the picture of a lady's head. 

The complainants, according to the testimony, hâve for a number 
of years been engaged in the manufacture and sale, among other 
things, of so-called massage and beauty creams, and especially in man- 
ufacturing and selling a spécial cream under the name of "Beautifier." 
Upon the covers of the jars containing this cream when ofifered for 

•For other cases see same topic & § number in Dec. £ Am. Digs. 1907 to date, & Rep'r Indexes 
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sale were pasted the trade-mark and label above mentioned. It ap- 
]3ears in the case that the complainants, first as partners and subse- 
quently as a corporation, hâve used such design and label upon the 
covers of jars containing the above préparations when offered for sale 
by them from 1904 continuously to the présent time, and in connection 
therewith hâve built up a very large business which, with the good 
will connected therewith, is shown to be worth two hundred thousand 
dollars. 

The main allégations of the bill are denied by the answer of the 
défendants. The évidence, however, shows that the défendants M. A. 
Miele & Co. and M. A. Miele had for a short time prior to the com- 
mencement of this suit been engaged in manufacturing and selling a 
massage cream under a label bearing the name "Beautifier," which 
label was pasted upon the cover of the jar containing the cream, while 
the jar itself was of the same gênerai size, shape, material, and color 
as that used by the complainants, that on such label appeared the head 
of a woman surrounded by separated circles, between which was a 
black band, so vi'ell covered, however, with words (among them the 
word "Beautifier") printed in large red letters as to give the casual 
observer the impression that the band itself was red. Furthermore,, 
the pose of the head and gênerai appearance of the label were such as 
would be likely to deceive a purchaser of ordinary intelligence and ca- 
pacity purchasing the article in question in the usual course of business 
into the belief that it was the cream manufactured and sold by the 
Aubry Sisters in the jars and under the labels above mentioned. There 
are undoubtedly différences between the labels of the complainants 
and défendants, but there is also a very strong gênerai resemblance,. 
and one well calculated to deceive the ordinary purchaser. It is a 
matter of common knowledge that articles, such as thèse parties dealt 
in, are generally of small value, and likely to be purchased hurriedly 
and without other than a hasty examination. Under such circum- 
stances, the purchaser might readily accept the défendants' prépara- 
tion as the complainants', for it must be borne in mind that the rival 
labels on such occasions are not usually in juxtaposition and conse- 
quently capable of direct comparison. 

In this connection, it is proper to note that Isabel Hoffman, a de- 
fendant herein, who, however, was not served with process, was at 
one time in the service of the complainants as a "demonstrator" of the 
cream in question, but left their employment in the latter part of Oc- 
tober, 1911. Shortly afterward she was employed by the défendant 
Miele as a demonstrator of a massage cream manufactured and sold 
by him. Until she entered his employment he admits that he had never 
used the alleged infringing label, but immediately thereafter adopted 
it, and in the form adopted the woman's head shown thereon is a like- 
ness of Miss Hoffman. Both he and she, however, deny that she in 
anywise suggested or described the label of the Aubry Sisters to him, 
and he swears that he had never seen it prior to the adoption of his 
own label. The circumstances, however, more than suggest that there 
was as a matter of fact some hidden connection between the complain- 
ants' label and the adoption of the Miele label just after Miss Hoffman 
203 F.— 12 
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entered his employment. Without doubt, the Aubry label, and its suc- 
cessful and profitable use by the complainants lay at the foundation 
of Miele's adoption and use, as and when he did, of a similar label up- 
on a like préparation having on its face Miss Hoffman's likeness. It 
is altogether probable that Miss Hoffman described the Aubry label 
to Miele and advised him to get up one in that f orm, which he accord- 
ingly did, and it is also more than probable that she was prompted 
thereto by her knowledge of the Aubry label and its successful use. 
At ail events, he adopted it and used it, and continued to use it after 
he was served with notice of a motion for a preliminary injunction in 
this suit, to which motion, however, he offered no opposition. 

I think the proofs establish a case of unfair trade compétition, the 
further prosecution of which should be enjoined. For that reason and 
upon that ground a decree in favor of the complainants will be entered, 
with costs. 



In re TYGARTS RTVKR COAL 00. 
(District Coui-t, N. D. West Virginia. Feliruary 7, 1913.) 

1. Bankruptcy (§ 115*)^Receiver — Right to Maintain A:vciLLAEy Pko- 

CEEDIKGS. 

Temporary receivers appoiuted for au alleged l)anl;rupt corporation 
bet'ore adjudication liave no sucli interest as entitlos them to iustitute 
ancillary proceediiigs in the court of anotlier district to secure a coiiflriiia- 
tion of tlieir appoiutment and be put in possession of property of the 
corporation in sucli district. 

[Ed. Note. — For otlier cases, see Banljruptcy, Cent. Dig. § 165 ; Dec. 
Dig. § I15.*l 

2. Bankruptcy (§ 16*) — Cobpokations — Jubisduction of Coubt — "Principal 

Place of Business." 

A corporation engaged in the business of minlng and selling eoal wliose 
lands and mlning opérations are ail lu the state by which it is chartered 
is not subject to bankruptcy proceediugs in another state, although it 
may maintain its principal office there, which does not in such case con- 
stltute its "principal place of business." 

[Ed. Note. — For other cases, see Banliruptcy, Cent. Dig. § 20; Dec. Dig. 
§ 16.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5559, 5560.] 

In the matter of the Tygarts River Coal Company, alleged bank- 
rupt. On ancillary pétition by receivers. Pétition denied. 

John L. Hechmer and W. R. D. Dent, both of Grafton, W. Va., for 
receivers. 

DAYTON, District Judge. The Empire Coal Mining Company, a 
corporation, R. A. Shillingford and William A. Webb, creditors, bave 
filed as of the 29th of January, 1913, in the Eastern district of Penn- 
sylvania their pétition, verified and in usual form, charging the Ty- 
garts River Coal Company to be bankrupt. Upon this pétition an or- 
der to show cause bas been entered returnable Eebruary 13, 1913. 
Webb, one of the petitioners, has also filed in the same court his sepa- 

*For other cases see same topic & i numbeb in Bec. & Âm, Digs. 1D07 to date, & Kep'r Indexes 
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rate pétition asking for the appointment of receivers to take charge 
of and operate the mine of the alleged bankrupt in Barbour county, 
W. Va., and upon motion of creditors the Real Estate Title Insur- 
ance & Trust Company of Philadelphia and William Morgan were on 
February 3, 1913, appointed by the District Court for the Eastern 
District of Pennsylvania such receivers. Thèse receivers hâve pre- 
sented to me their pétition with which they tender a certified copy of 
the proceeding above referred to had in the District Court for the 
Eastern District of Pennsylvania and pray the entry and confirmation 
by me in this district of that court's order of their appointment. After 
mature considération, this I feel compelled to décline to do for two 
reasons : 

[1] First. I do not think the temporary receivers appointed in 
bankruptcy, pending the élection of a trustée, hâve such interest in 
the controversy as warrants them to institute in this court of différent 
jurisdiction an ancillary proceeding to secure its aid in confirming 
their appointment and seçuring for them the custody of property in 
this district. Their appointment is merely temporary; they are pre- 
sumed to be wholly disinterested parties, not creditors, directors, stock- 
holders, officers of, or in any way interested in the affairs of the bank- 
rupt; therefore such ancillary proceeding cannot in my judgment be 
instituted by them. 2 Loveland on Bankruptcy, 120; Whitney v. Wen- 
man, 198 U. S. 539, 25 Sup. Ct. 778, 49 L. Ed. 1157; Great Western 
Min. Co. V. Harris, 198 U. S. 561, 25 Sup. Ct. 770, 49 E. Ed. 1163; 
In re Nat. Mer. Agency (D. C.) 128 Fed. 639. 

[2] Second. The above objection may be regarded as technical, and 
based upon it alone I might hesitate to deny this application. Inde- 
pendent of it, I am fully convinced that the Diistrict Court for the 
lîastern District of Pennsylvania, sitting in the city of Philadelphia, 
has no jurisdiction to entertain the pétition fîled in it to hâve the al- 
leged bankrupt adjudicated as such. It is set forth in the pétition of 
the receivers hère and in the pétitions filed in the Philadelphia court 
that the alleged bankrupt is a corporation chartered under the laws of 
the State of West Virginia; that it is engaged in the business of min- 
ing and selling coal; that its coal land and mining opérations are 
wholly in the state of West Virginia, but, it is alleged, its principal of- 
fice is situate in Philadelphia. Ever since the décision of Bank v. 
Earle, 13 Pet. 519, 10 L. Ed. 274, it has been settled that a corpora- 
tion can hâve no légal existence outside the boundaries of the sover- 
eignty by which it is created; it exists only in contemplation of law, 
and by force of the law ; and when that law ceases to operate, and is 
no longer obligatory, the corporation can hâve no existence; it must 
dwell in the place of its création, and cannot migrate to another sov- 
ereignty. Its opérations in otlier states or sovereignties are purely per- 
missive on the part of such other states, and such permission may at 
any time be withdrawn by them. 

The Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 545 [U. S. 
Comp. St. 1901, p. 3420]) provides that the pétition shall be filed in 
the district in which the "principal place of business" of the corpora- 
tion is situate. 
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I am not ignorant of the fact that some of the fédéral courts hâve 
construed this phrase "principal place of business" to be the place 
where its chief officers réside and maintain an office ; but in my. judg- 
ment the détermination of the question of where the principal place 
of business is dépends upon where the actual business of the concern 
is transacted. It is a question of fact to be determined in each par- 
ticular case largely on the character of the corporation, its purposes, 
and the kind of business it is engaged in. As regards a coal mining 
corporation like this, it is very évident that the basic necessity for 
its doing business at ail is to bave somewhere a body of coal, owned 
or leased, from which it niay mine and ship coal. It is not sufficient 
for the officers of such a corporation to gather together in a city office 
and call it "the principal place of business" of the concern because it 
better suits their convenience to live and meet in such city. Unless 
the coal exists in place somewhere else to be mined and shipped to con- 
suniers, such city organization cannot exist. It is purely incident to 
and dépendent upon the practical mining opérations, "the doing of 
business" elsewhere. The fact that such city organization may con- 
trol the company's sale of the coal cannot avoid the inévitable con- 
clusion. In such case the city office becomes only the agent of the 
corporation for a limited purpose, that of selling what cannot be sold 
until it has first been elsewhere mined, prepared for, and shipped to, 
market for sale. It is very clear that it was not the purpose of the bank- 
rupt law to either discriminate against, suppress, or destroy the rights 
of creditors; nevertheless, for a court in bankruptcy sitting in a city 
far distant from where the corporation's property is situate and its 
practical opérations are conducted to assume jurisdiction is, in every 
case, calculated to accomplish that very thing. To illustrate: Let us 
assume that the alleged bankrupt hère has acquired its coal holdings 
by purchase, as is generally the case, from numerous farmers. Coal 
in place in West Virginia is real estate, and title in f ee thereto can be 
acquired only by deed. Thèse deeds are of record in the county in 
West Virginia wherein the coal purchased is situate, not in the city of 
Philadelphia. Assume that the company has not paid in full for the 
coal, and that vendors' liens bave been retained by the farmers upon 
the several tracts of coal sold by them to the company, to secure un- 
paid purchase money. In some companies 40 to 100 différent con- 
veyances may bave been made under such conditions ; each vendor 
having such lien. Finally let us assume, what would be entirely true 
in many cases, that the company in bankrupt condition had suft'ered 
judgments to be recovered and docketed against it and was indebted 
to many local people at its mines for labor, material, and merchandise. 
AU thèse farmers, merchants, laborers, and lienors would hâve to go 
to Philadelphia (it could be as well to San Francisco) to hâve their 
claims and liens adjudicated, solely because the officers of the corpora- 
tion saw fit for their convenience to establish an office in such distant 
city, and call it the company's "principal place of business." I cannot 
for a morricnt believe that Congress ever contemplated such a construc- 
tion of its act, nor can I for a moment believe the language of the act 
itself can be warped by construction so as to create or justify such a 
condition of affairs. 
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I therefore décline to entertain the receivers' pétition in ancillary 
proceeding, and I décline, until my conclusions herein are by a higher 
court held to be erroneous, to recognize that the District Court for 
the Eastern District of Pennsylvania bas any jurisdiction in the prem- 
ises. 



In re SCHIMMEL. 

(District Court, E. D. Pennsylvania. February 26, 1913.) 

No. 3,932. 

Bankrtjptcy (§ 22S*)— Obdees or Référée— Review. 

A trustée filed a pétition witli a référée for an order requiring the 
bankrupt to turn over property and the bankrupt appeared and answered. 
At the close of the évidence Introduced by the trustée, the bankrupt made 
a motion to dismlss, which was denied with leave to him to introduce évi- 
dence. Ueld, that such order was uot final, but interlocutory and dis- 
cretlonary, and was not reviewable. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 387; Dec. 
Dig. i 228.*] 

In the matter of Samuel Schimmel, individually and trading as the 
Central Cas Appliance Company, bankrupt. On rule to dismiss pro- 
ceedings for review of order of référée. Rule made absolute, and pro- 
ceedings dismissed. 

Carr, Beggs & Steinmetz, of Pbiladelphia, Pa., for trustée. 
Wessel & Aarons, of Philadelphia, Pa., for bankrupt. 

THOMPSON, District Judge. The trustée filed with the référée 
a pétition averring that the bankrupt had in bis possession or under 
his control the sum of $18,192.12 in cash, which was the property of 
bis estate in bankruptcy, and praying that an order be made on the 
bankrupt requiring him to pay the above sum to the trustée. The bank- 
rupt, being ordered to show cause, filed an answer denying generally 
the averments of the pétition, and praying that it be dismissed with 
costs. Testimony in support of the pétition was taken before the réf- 
érée, at the conclusion of which counsel for the bankrupt moved that 
the pétition be dismissed for want of proof, reserving the right to take 
testimony contra, if the motion was denied. The référée thereupon 
made the following order : 

"Référée entera of record that without nilnutely considering the proof It ap- 
pears bankrupt is chargeable with receiitly purcbased goods approximately of 
the value of 5!40,0(X), and had on hand at time of his insolvency goods valued 
by him at approximately ."pi 0,000. On this showlng it is incumbent on the 
bankrupt to explain the los.s of his assets. The motion to dismiss the péti- 
tion is refused." 

The bankrupt filed a pétition for a certificate for review assigning as 
error the action of the référée in overruling the bankrupt's motion to 
dismiss the pétition for order to pay for want of proof and in deciding 
that the trustée had established a prima facie case sufficient to put 
the bankrupt to a défense in reply thereto. In the certificate, the ref- 

•For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, * Eep'r Indexes 
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eree, after stating the circumstances in connection with the. motion 
to dismiss and his order thereon, states : 

"Ululer thèse circiinistanceis I consider my order a discretiouary order, not 
properly a subjeet of review, as I do not thiuk that the référée slionld hear 
argument in a matter of this nature uutil the attoniey for the banknipt is 
prepared to rest hls proof on the testimoiiy taken." 

Upon pétition of the trustée the court granted a rule upon the bank- 
rupt to show cause why the pétition for review should not be dismissed, 
the certificate stricken off, and the bankrupt directed to proceed with 
his défense to the trustee's pétition. The question presented, theref ore, 
is whether the order of the référée refusing the bankrupt's motion to 
dismiss the pétition for want of proof is, under the circumstances of 
this case, such an order as should be certified for review. The référée 
in refusing the motion in efïect sustained the évidence as prima facie 
sufficient to support an order upon the bankrupt to pay. Upon a re- 
view of the présent order, the eiïect of the bankrupt's réservation of his 
right to produce testimony would be to give him liis day in court be- 
fore the référée, and then, if the décision should be adverse tO' him and 
the referee's order should be affirmed, to give him the benetît of an- 
other day in court bef ore the référée to make his défense. No préc- 
èdent has been cited by counsel upholding such a rule of practice. 
Upon refusai of the motion to dismiss, the bankrupt should either pro- 
ceed with his case or rest it upon the testimony produced by the trus- 
tée. If he chose the latter course, the référée would make an order 
upon the bankrupt to pay or dismiss the pétition for want of proof. 

Under section 38 of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 
Stat. 555 [U. S. Comp. St. 1901, p. 3435]) jurisdiction is conferred 
upon référées as followS : 

"Eefereeg respectively are liereby invested, subjeet ahvays to a review by 
the judge, within the hmlts of their districts as established from tlnie to time, 
with jurisdiction to ('!) perfoi'ui such part of tlie duties, except as , to ques- 
tions arising out pf tlie ai)plieatious of baukrupts for compositions or dis- 
eliarges, as are by tliis act conferred on courts of bankruptcy and as shall 
be prescribed by rules or orders of the courts of bankruptcy of their respec- 
tive districts, except as lierein otherwise provided." 

General Order 27 (89 Fed. xi, 32 C. C. A. xxvii) provides : 

"When a bankrupt, ereditor, trustée, or other persou shall désire a review 
by the judge of any order niade by the 'référée, he shall file with the référée 
his pétition therefor, settiiïg out the error coniplaiued of; and the référée 
shall forthwith certlfy to tlie judge the question jireseiited, a summary of the 
évidence relating thereto, and the flnding and order of the référée thereon." 

The extent of the jurisdiction of référées has been quite thoroughly 
examined in' the case of Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 
269, 46 Iv. Ed. 405. In that case the référée had made an order on 
Nugent, a ereditor, to show cause why an injunction should not be 
issued restraining him from disposing of certain money alleged to be- 
long to the estate of the bankrupt,' and for an order requiring him to 
pay the môney to the trustée. The respondent objected that neithev 
the court nor the référée in bankruptcy had any jurisdiction to make an 
order or to Tequire the respondent to answer. The référée held the 
answer insufficient, and made absolute the rule and entered an order on 
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Nugent to pay over the sum in question. The referee on pétition of 
the respondent certified the proceedings to the District Court, vvhich 
affirmed the order of the referee. The conclusion of the Suprême 
Court upon review of the apphcable sections of the Bankruptcy Act 
and the gênerai orders was in the following language : 

"We think the referee lias the power to act iu the flrst instance in niatters 
xueli as this, when the case has been referred, and in aid of tlie court of 
bankruptcv, and exercises in snch cases 'niuch of the judicial autlioi'itv of 
that court.' Wliite v. Schloerb, 178 U. S. 542 [20 Snp. Ct. 1007, 44 L. Ed. 
1183.]" 

The proceeding before the referee in the case at bar was upon a 
rule to show cause based upon pétition of the trustée, and issue was 
joined by the filing of an answer by the bankrupt. The order consé- 
quent upon such proceeding would be an order upon the bankrupt to 
pay or an order dismissing the pétition. Until a final order is macle 
in those proceedings, the bankrupt is not entitled by section 39 (5) of 
the Bankruptcy Act taken in connection with gênerai order 27 to 
hâve the proceedings before the referee on the trustee's pétition re- 
viewed. It clearly is within the jurisdiction of the referee upon re- 
fusing the motion to dismiss the pétition to require the bankrupt to 
proceed with bis proof , and, if he f ails to do so, to enter either an order 
upon the bankrupt to pay or an order dismissing the pétition. It is 
unnecessary to review the provisions of the Bankruptcy Act confer- 
ring jurisdiction upon référées, and the gênerai orders in this connec- 
tion, but it shonld be borne in mind that the purpose of the appointment 
of référées as stated in section 37 is to "assist in expeditiously trans- 
acting the bankruptcy business pending in the various courts of bank- 
ruptcy." The review of an order of a referee before a final order is 
made in the particular proceeding pending before him would tend to 
delay rather than expedite the transaction of bankruptcy business, and 
to impose upon the court the détermination of questions which must 
in the first instance be left to the discrétion of the referee if the pur- 
poSe of his appointment is to be carried out. That a review is intended 
to lie only upon a final order in the pending matter is apparent by the 
provisions of gênerai order 27, which provides what is to be set out 
in the certificate for review as follows : (1) The question presented; 
(2) a summary of the évidence relating thereto; (3) the finding of the 
referee; and (4) the order of the referee thereon. The finding of the 
referee in the présent case should be such as would warrant either an 
order to pay or an order dismissing the pétition. Therefore the refusai 
of the motion to dismiss should be followed by a final order upon the 
rule, unless the bankrupt proceed with his défense. 

The proceedings upon certificate for review should therefore be dis- 
missed, and it is so ordered. 
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EAPHAER V. LEADER. 
(District Court, E, D. Georgla, S. D. Febniary 27, 1913.) 

1. False Impbisonment (§ 20*) — Pleading and Pboof. 

A déclaration in an action for false imprlsonment agalnst a single dé- 
fendant, whleh conta ins no charge of consplracy, cannot be supported by 
évidence directed entlrely against a tliird person. 

|Kd. Note. — For otiier cases, see False Imprlsonment, Cent. Dig. §§ 86- 
97; Dec. Dig. § 20.*] 

2. FaTjSE Imprisonment (§ 31*) — Action — Sufficiency or Evidence. 

'J'iiere Is a presumption of innocence in favor of a défendant cliarged 
with false iiiiprisonnient, In eitlier a criniinal or civil proceeding, tlie 
burden of renioving wbich rests on the adverse party ; and proof tliat 
a défendant, in obédience to a message froin his brother. caused plain- 
tiff's arrest on a charge of lareeny, of whiiii he was acquitted, is insuffi- 
cient in itself to support an action for false Imprlsonment. 

[Ed. Note. — For otlier cases, see False Imprlsonment, Cent. Dig. S 
108; Dec. Dig. § 31.*] 

At Law. Action by Alex Raphaer against Moses Leader. On mo- 
tion to direct verdict for défendant. Motion sustained. 

Osborne & Lawrence and Ed. Cohen, ail of Savannah, Ga., for 
plaintiff. 

Adams & Adams and M. H. Bernstein, ail of Savannah, Ga., for 
défendant. 



SPEER, District Judge (orally). This is an action brought by Alex 
Raphaer against Moses Leader. It is for alleged imprisonment. No 
person is mentioned in this déclaration, except the plaintiff and the de- 
fendant. H. Leader is not referred to. So far as the court knew 
when the déclaration was read, and so far as the défendant knew when 
it had been served, there was no such person as H. Leader. 

[1] Now there is a fundamental principle which governs ; that is, 
that the défendant is entitled to be informed by the déclaration or the 
indictment of the case or the accusation brought against him. This 
is a case against M. Leader. But the proof is exclusively against H. 
Leader. There is no charge of conspiracy in the déclaration, no charge 
that there are joint tort-feasors ; there being no proof to warrant the 
action against M. Leader in the opinion of the court, there is an utter 
variance between the case brought by the plaintiff and the case which 
he bas attempted to sustain by évidence. There is no charge of malice, 
no charge of joint malicious intent. For thèse reasons, in my judg- 
ment, the case brought by the plaintiff bas not been sustained. 

[Z] As to the case now made by the proof against M. Leader, even if 
the pleading justified it, in my judgment it was perfectly consistent with 
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good faith on his part. A citizen is not to be reprehended or mulcted 
in damages for being active in the appréhension of those charged with 
crime. M. Leader lived in Vidalia. His brother, H. Leader, was con- 
ducting a business in which this plaintifï had been employed at Dublin 
some 30 miles away. M. Leader came to Savannah to visit his friend 
Krouskoff. From the proof it seems that he got information either by 
téléphone or telegraph that Alex Raphaer had stolen something from his 
brother, H. Leader, was on his vvay to Savannah with trunks contain- 
ing stolen goods, was requested to look out for him and hâve him ar- 
rested. He did nothing wrong when that information came to him. 
He proceeded to look for the police authorities. He called in the dé- 
tectives. He went, as he had a right to under the law, to the dépôt with 
the détectives, and pointed out this man, who was charged to be fleeing, 
carrying ofï the goods and chattels of his brother, H. Leader. The dé- 
tectives, with the by no means indirect methods which prevail hère, had 
opened the trunk. Immediately thereafter M. Leader did the next thing 
which the law requires. He had a warrant taken out in the county where 
the crime was alleged to hâve been committed. In conformity to our 
law, Alex Raphaer was taken back there. The case was inquired into 
and the défendant was acquitted. That does not destroy the pre- 
sumption of good faith which the law préserves in favor of M. Lead- 
er. The burden to reniove that presumption is on the plain- 
tifï. But ail the proof indicates (except one phase to which I will 
presently advert) that he stood by, while the détectives opened the 
trunk and went through the goods, and only said : 

"The goods were sold by me to my brother. This rifle and pistol came 
from my store, and was sold to my brother." 

This in fact was true. H. Leader had bought the articles identified 
from M. Leader. 

I now corne to the proof made by Léonard, viz., that he strolled in the 
store of H. Leader, that he sat himself down where the Leader Broth- 
ers were talking, and he heard M. Leader say that if Raphaer did 
leave he would bring him back with handcuffs on. îi that is true, and 
although there is something a little fishy about it, I am obliged to 
assume it is true for the purpose of this motion, it is not évidence of 
false imprisonment but might be évidence of malicious prosecution. 

There is a fundamental différence between false imprisonment and 
malicious prosecution. The distinction made by the authorities is 
fundamental. They are made up of différent éléments, and are sup- 
ported by différent causes of action, and are subject to différent dé- 
fenses. 

The pleadings hère might justify proof of malicious prosecution, but 
the court, on a déclaration alleging false imprisonment by M. Leader, 
cannot sustain the case on proof of malicious prosecution by H. Lead- 
er. The case as stated is wholly against H. Leader. 

The presumption of innocence obtains in behalf of a défendant 
against whom an action is brought for false imprisonment. The 
charge constitutes a crime, and might be presented by indictment. 
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Taking this presumption into considération, along wîth the otlier mat- 
ters I hâve disciissed, I ani constrained to conclude, and 
hold, that a verdict for the défendant must be directed. 



BROTHERS VALLEY COAL CO. v. IMTNOTT et al. 
(District Court, S. D. New York. Pebrutuy 25, 1913.) 

Shipping (§ 43*) — Chaetebs— Breach bt Dei^ay in Kepoktisg for LoAniNO. 

Where a vessel chartereil to proceed without uunecessary delay on 
diseharging the cargo then on board to the place of loading for tbc 
charterer was delayed by the necessity of uiaking repairs to reiidpr Itev 
seaworthy for the voyage, not due to any misliap oecurrlng after tlu» 
charter was made, slie was chargeable wltli breach of tlie contvact, and 
liable for the loss occasloned to the charterer. 

[Ed. Note. — For other cases, see Slilpping, Cent. Dig. §§ 165-168 ; Dec. 
Dig. § 43.*] 

In Admiralty. Suit by the Brothers Valley Coal Company against 
Charles V. Minott, Jr., and others. Decree for libelant. 

Wallace, Butler & Brown, of New York City, for libelant. 
Howard M. Long, of Philadelphia, Pa., for respondents. 

HAZEL, District Judge. Libel to recover damages sustained on ac- 
count of breach of charter party. 

In view of the charter party, containing an implied warranty that 
the schooner Frances M. should be seaworthy and fit for carrying 
the merchandise therein specified, and that, on discharge of her cargo 
then on board, she would proceed without unnecessary delay to load 
at Baltimore, her failure to do so on the ground specified does not re- 
lieve her from the breach. The contention that the warranty as to her 
seaworthiness did not, in fact, attach until the beginning of the voyage, 
is not germane to the facts under considération. The master of the 
Frances M. was presumed to hâve known of the condition of the ves- 
sel and the character of the overhaul repairs necessary to be made 
after the discharge of the cargo of lumber, and should, therefore, hâve 
protected his ship in the charter party against delays of this descrip- 
tion. That it was subsequently learned that her rudder post was unnt 
does not operate to relieve her from liability for the expenses incurred 
by libelant on account of the breach of the condition of seaworthiness. 
It Vk^as the duty of the vessel to give reasonable notice to the libelant 
that repairs were necessary before proceeding to Baltimore, so that it 
could take measures to be relieved from the expenses of reconsigning 
the merchandise. I think that the décision of Judge Adams in Heller 
V. Pendleton (D. C.) 148 Fed. 1014, is an aufhority for holding hère 
that, as the vessel stipulated that she was seaworthy and fit for carry- 
ing coal and would proceed to load without unnecessary delay, she had 

•For other cases see same toplc & § numeer In Dec. & Am. Digs. 1907 tp date, & Rep'r Indexes 
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no margin for repairs, and is not excused for her breach of the agree- 
ment. 

The cases to which my attention was directed by proctor for respond- 
ents — Cole v. Davidson, Aspinwall, 374 ; Gill & Fisher, Ltd., v. Browne, 
53 Fed. 394, 3 C. C. A. 573 ; Sumner v. Caswell (D. C.) 20 Fed. 249, 
and Worms v. Storey, 25 L. J. (Ex.) 1 — are not applicable. The case 
of Gill & Fisher, Ltd., v. Browne, supra, is claimed to be on ail fours 
with the case in suit, but référence thereto will show that, while the 
vessel agreed to sail with ail convenient speed, the charterer was given 
the right to cancel the charter party if the steamer was not ready for 
cargo on or before the 31st day of January. It was known at the time 
the charter party was entered into that, before sailing with the mer- 
chandise specified in the agreement, the vessel had to proceed on a 
voyage from Charleston to Bremerhaven. Her voyage to Bremerhaven 
was made with reasonable dispatch, but she was detained for necessary 
repairs, and was unable to get back to Charleston until the last day of 
the month when the charterer's option to cancel would expire. 

In Sumner v. Caswell, supra, the charter party contained the usual 
clause relating to seaworthiness, and the vessel, after proceeding on the 
voyage, was found to be unfit and unsteady. It was necessary to her 
safety that she jettison a portion of her cargo, and, when she arrived 
at her destination, a claim was made by the cargo owners for the cargo 
jettisoned. The court held that the implied terms of the charter party 
and the bill of lading included an implied warranty of the seaworthi- 
ness of the vessel at the time she sailed, and hence she was bound to 
make good the loss. So, also, in Worms v. Storey, supra, the vessel's 
unfitness was discovered after the commencement of the voyage, and in 
such circumstances the Court held it.was the duty of the owner either 
to repair or to refrain from proceeding to sea, and, having gone to sea 
in an unworthy state, the vessel was liable for the loss sustained by rea- 
son of a partial jettison of her coal cargo. 

Thèse cases are on a différent principle from the case in suit, wherein 
the libelant seeks to recover its outlay for the reconsignment of the 
merchandise, made necessary by respondents' breach of the charter 
party in failing to provide a seaworthy vessel in accordance with its 
terms, and in unnecessarily delaying her arrivai at Curtis Bay. The 
stipulation, as heretofore stated, was that the Frances M. was sea- 
worthy, and in every way fitted for carrying the coal in question, when, 
in fact, she presumably was not in such condition. If, after making the 
charter party, a mishap had incapacitated the vessel, then, no doubt, 
she would be in a position to protect herself from liability by the ex- 
ception clause, but not where the circumstances are such as are shown 
by the évidence. The proofs show that, had the Frances M. been sea- 
worthy and fit for carrying the merchandise specified in the contract, 
she would, after unloading her cargo of lumber at the port of New 
York, bave arrived in due course at the port of loading on or about 
May 15, 1912. As she did not arrive until June 2d following, she did 
not proceed without vmnecessary delay as provided in the charter party, 
and the libelant is entitled to a decree, with costs, and référence to a 
commission to ascertain the amount of the damages. 
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THE CE ASTER HALL. 

(District Court, E. t). Georgla, S. D. February 25, 1913.) 

Salvage (§ 30*)— Rescue op Stranded Steamship — Compensation. 

Tugs of the aggregate value of $155,000, wliich after three days' effort 
rescued a steamship valued wlth her cargo at ?500,000, whieh was 
stranded on the Atlantic coast and lying In a position of great danger, 
wlthout injury to vessel or cargo, helà to hâve performed a highly merl- 
torlous salvage service, and to be entitled to an award of 5 per cent. 
of the salved value. • 

[Ed. Note.— For other cases, see Salvage, Cent. DIg. §§ 72-74; Dec 
Dlg. § 30.*] 

In Admiralty. Suit for salvage by the Propeller Towboat Compa- 
ny and others against the steamship Craster Hall and cargo. Decree 
for libelants. 

Garrard & Gazan and A. Minis, ail of Savannah, Ga., for libelants. 
Convers & Kirlin, and Chas. R. Hickox, ail of New York City, for 
claimants. 

SPEER, District Judge (orally). The Craster Hall was a very 
fine steamer, which left port on the west shore of South America 
and voyaged to Savannah. When close to Tybee Light, in the 
daytime, she was steered up upon a dangerous shoal. Whether 
she went ashore at one point or another, it matters not. According 
to the testimony of her own people, she went ashore at six or seven 
knots an hour. According to the testimony of others, her speed was 
faster, and her grounding therefore harder and more immovable. 
She had a cargo of more than 6,000 tons of nitrate of soda. Efforts 
vvere immediately made by a powerful tug in sight, which went imme- 
diately to her relief, to pull her ofif. It was not possible to move her. 
Her head thereafter was slued around until she was lying a little east 
ot south and in a more favorable position. Continued efforts were 
made by successive tugs to move her for the greater portion, or for por- 
tions, of three days and nights. During a considérable part of this 
time she was pounding. For a while she was pounding heavily. Now, 
with the long expérience the court has had with this coast and the 
dangers of its navigation, we are very clear that this fine vessel was 
in a highly hazardous situation. Twenty-four hours, or half of 24 
hours, 2 hours even, might hâve made it impossible to extricate 
her from that position with ail the power which could bave been 
exerted, and hers would hâve been the fate of the melancholy list of 
ships which hâve gone ashore on those treacherous sands, known not 
as the learned proctors for libelant would term it, "the Norwegian 
Graveyard," but "the Graveyard of the Atlantic." 

Finally, after three days' effort, she was, by the efforts of ail the 
available tugs, so far as the évidence discloses, hauled off the bank, 
and gotten ofif without any injury whatever. The service was most 
handsomely performed. Her cargo, nitrate of soda, which could hâve 
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been easily destroyed by water, being highly soluble, was ail saved. 
While she was aground, the wind was f rom the northwest._ This was 
most favorable. She was relieved in the very nick of time. Next 
day the wind changed to the east, and the Atlantic rollers, with noth- 
ing to impede them between Tybee sands and the coast of Morocco, 
would hâve soon made sad work of the Craster Hall. A day later it 
is quite doubtful that she would hâve gotten ofif at ail. The values 
salved are a little more than $497,000. That is agreed on. _ It is prac- 
tically undisputed that $155,000 worth of tugs were utilized in her 
salvage. The services rendered were meritorious, though not the 
highest class of salvage. There was actually no great danger in- 
curred. But with such conditions the gravest danger to the tug is 
ever possible. The risk is an actuality. I consider the service meri- 
torious, and in view of the promptitude and skill in which it was ren- 
dered, I regard it as highly meritorious, such salvage as courts ought 
to reward. It is such salvage as shipowners ought to be willing to 
pay. Hère, at this prosperous harbor, where there is much shipping, 
thèse fine tugs are essential to the commerce of the world. Their prés- 
ence hère has results both humane and benevolent, though they are 
doubtless designed in larger measure for pecuniary profit. True, the 
chief factor in the calculation of salvage hère was the eminent hazard 
to quite a half million of dollars invested in the Craster Hall, hard 
aground on unstable sands, and exposed to the full force of the winds 
and the waves of the Atlantic. 

My judgment in this case, which I fear will not be satisfactory to 
either litigant, is that a reasonable allowance of salvage would be 5 
per cent, of the value of the ship and cargo saved, with costs, and 
that a decree for this amount should be entered. 



THE FRED A. DAVENPORT. 

(District Court, E. D. Georgla, S. D. Marcli 1, 1913.) 

Salvage (§ 30*) — Natuee of Service — Action ron Compensaiiioît. 

An océan steamer, not engaged In the towing business, but on a voyage 
with a valuable cargo on board, which, at the request of a lightship and 
at considérable risk to herself and cargo, went to the rescue of a schooner 
stranded on Frylng Pan Shoals, and skillfully released her wlthout in- 
jury from a dangerous position, in which she had lain ail night slgnallng 
for assistance, held entitled to a salvage award of $6,500. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig. §§ 72-74; Dec. 
Dig. § 30.*] 

In Admiralty. Suit for salvage by the Baltimore & Carolina Steam- 
ship Company and others against the schooner Fred A. Davenport 
and cargo. Decree for libelants. 
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Edward S. Elliott, of Savannah, Ga., Ernest Dart, of Brunswick, 
Ga., and Marbury, Gosnell & Williams, of Baltimore, Md., for libel- 
ants. 

Daniel H. Hayne, of Baltimore, Md., and Garrard & Gazan, of Sa- 
vannah, Ga., for respondents. 

SPEER, District Judge (orally). The great trouble în cases of this 
sort is the conflicting évidence of the officers and crews of the vessels 
in controversy. Hère, however, we hâve some testimony wholly im- 
partial, évidence that I heard myself . I was very much impressed with 
the witness who gave it. He was the marine engineer on the lightship 
stationed on Frying Pan Shoals. He said : 

"On the morning of August 31st the mate of the Davenport and two sea- 
men came up and asked permission to come aboard. The captain tolcî them 
to come ahead. When they got on the mate asked If he could send a wlre- 
less message; that their vessel had been ashore slnce last night. The cap- 
tain asked them if they had had breakfast, and they said they liad not, 
and breakfast was flxed while the wireless operator was preparlng his en- 
glne to send the message. After eating breakfast the wireless operator took 
the mate in the room and sent a message to the commandant at the navy 
yard at Charleston. He tried to get Wilmington flrst After he got the 
commandant, that message was relald by the Western Union, and after- 
wards got Into communication with the revenue cutter Seminole. He [the 
mate] said that he had been sounding around the vessel ail night and found 
shallow water. The sounding showed less water than the ship drew, and it 
struck several times very hard on the shoals." 

It is not disputed that this vessel was on the most dangerous shoals 
on the coast. This man goes on to testify that the mate who came 
with thèse seamen in the boat stated that they had been firing guns of 
distress and making signais during the night. It is in évidence that 
they f elt they were in very great danger ; that they wanted to get out 
of there; that the cost must not be considered. The Weems cornes 
along, a steamer not engaged primarily in towing. She had a valuiable 
cargo on board, of $60,000 in value, which she jeopardized when she 
undertook to save the vessel. I do not consider thosè values in esti- 
mating the salvage. I consider them in a sensé as showing the cour- 
age and détermination the master manifested in going in and risking 
them for that purpose. It is impossible not to admire the skill with 
which the Weems was handled. The Weems was called upon by sig- 
nais f rom the lightship ; the blowing off of steam. She was informed 
of the danger of the Davenport and was urged to rescue her. She 
came in, throwing the lead; came very skillfuUy, very slowly; came 
in at high tide. She was in an exceedingly dangeroug situation her- 
self, for if she had gone ashore on one of those dangerous lumps on 
high tide, in view of the character of the sand, the chances are very 
strong that she herself would hâve been a complète wreck. In three 
hours' time the Weems rescued the stranded vessel, absolutely unin- 
jured, nothing more than a scratch somewhere about her garboard 
strake, and the Davenport went on her course. 

Now, a steamer not devoted to towing, or in the wrecking business, 
is accorded higher rémunération than tugs kept for that purpose, 



IN EB PEACOOK 191 

whose owners look to ventures of that sort for rémunération. This 
was not salvage service of the very highest character, but it wassal- 
vage service of very meritorious character, and I think I am entirely 
justified in allowing $6,500 to the Weems as salvage ; and this I do. 

If the decree can be drawn so that a month's wages could be given 
the officers of the Weems and the crew aboard engaged, I will be glad 
to hâve that donc. It is so ordered. 



In re PEACOOK. 

(District Court, S. D. Georgia, S. W. D. Febniary 10. 1913.) 

Bahkbuptct {§ 399*) — Exemptions— Fokfeitdbe of Right. 

A bankrupt who made a grossly false statement of hls finandal con- 
dition to a mercantile agency only 10 months prior to hls bankruptcy, 
In whlch he claimed assets of eeveral thousand dollars, for which he bas 
not accounted, is not entltled to bis exemption from property not pald 
for, and wbicli he presumably obtalned on crédit by reason of sucb state- 
ment 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. § 669 ; Dec. Dlg. 
{ 399.*] 

In Bankruptcy. In the matter of E. Julian Peacock, Jr., bankrupt. 
On review of order of référée allowing exemption. Reversed. 

Oliver C. Hancock, of Maçon, Ga., for the bankrupt. 
J. R. h. Smith, of Maçon, Ga., for objecting creditors. 

SPEER, District Judge. In this case we hâve merely the finding 
of Wilfred C. Lane, Esq., late référée in bankruptcy, that the bank- 
rupt is entitled to his exemption. The référée filed no report. This 
bas occasioned a more detailed review of the évidence than is usually 
necessary in such cases. 

It seems clear from the évidence that the bankrupt made a state- 
ment, as follows: 

Assets. 

Merchandise $ 6,000 00 

Notes and accounts recelvnble 700 00 

Cash on hand and in banks 700 00 

Flxtures 2,5CX) 00 

Other real estate 2,000 00 

11,900 00 
Lîabllitles. 

On open account for merchandise 500 00 

To bauks for borrowed money 30O 00 

80O 00 

This statement was made to Bradstreet & Co„ a well-known busi- 
ness agency, on January 26, 1911, and indicated that the bankrupt had 
a net worth of assets amounting to $11,100. Ten months later he 
went into bankruptcy, and had no assets at ail, but he had accumulated 

*For other cases see same tapie £ § numbsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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liabilities of $4,137.24. There vvas a disappearaiice of values, and an 
increase of debts, in the sum of $15,237.24, ail in the short period of 
10 months. Of this amazing change the bankrupt makes no explana- 
tion, except the déclaration that he had sold the $2,000 worth of real 
estate before bis statement to the business agency had been made, and 
this fact he had forgotten. The bankrupt testified that he did not re- 
member what his statement to the Bradstreet Agency contained ; that 
he did not know hovv much he ovved at that finie ; tliat he did not know 
what his assets were, but he added that he did not own anything at the 
time the statement was made in January, 1911, except tiie stock of goods 
and "fixtures." By this is nieant show cases, furniture, and the like. 
He also admits that $6,600 of his indebtedness was for borrowed mon- 
ey, and the balance was made up of his obligations to creditors from 
whom he had bought his merchandise. 

While there is no positive proof of intentional fraud upon creditors 
at the time the bankrupt made this statement to the Bradstreet Agency, 
his utter disregard of his duty to his creditors is not commendable. He 
knew that this statement would be published and would be considered 
by merchants from whom he would af terwards seek crédit. His failure 
to make any satisfactory accounting of the large values he had re- 
ceived is also not commendable. 

It is fairly presumable from ail the facts that the values allowed 
him by the référée as an exemption had been obtained from creditors 
who bave not yet been paid for their goods by means of his careless 
and inaccurate statement. It would not be, in the opinion of the 
court, in accordance with the principles of equity which control the 
administration of the bankruptcy law, to give him title by way of an 
exemption, to the property of creditors whom he had thus misled, 
unintentionally we may trust, and whom he bas not paid. 

The bankrupt, we gather from the record, is quite a young man, and 
to this his business errors may probably be ascribed. It is however, 
true that such palpable disregard of the rights of his creditors seems 
to make it the unavoidable duty of the court to disapprove or disallow 
the exemption he seeks. 

The order of the référée granting it is therefore reversed. 
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BUNÏING V. PENNSYLVANIA E. CO. 

(Circuit Court of Appeals, Third. Circuit. February 19, 1913. Beliearlng 

Denied April 14, 1913.) 

No. 1,589. 

1. Eailboads (§ 222*) — Operathon — Emission or Smoke — Négligence — Evi- 

dence. 

lu an action by an adjoining property owner for injuries to his proper- 
ty by the alleged négligent opération of a raiiroad tlirougb tbe émission 
of smoke vvbile the engines were drawing trains into a terminal, and 
while they were standing apart in tlie yard preparing to leave, évidence 
of four retired engineers wbo had been in the habit of running trains 
into the Washington terminal and the Grand Central Terminal in New York 
City that for several years they had successfully used coke as a fuel was 
insufflclent to charge défendant with négligence in using bituminous coal 
for such engines, instead of coke or anthracite. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 720-724; Dec. 
Dig. § 222.*] 

2. Railboads (§ 222*) — Négligent Opbeation — Smoke. 

In support of a charge of négligence against a raiiroad company for 
permltting its terminal engines to émit smoke to the damage of adjoining 
property by the use of bituminous coal, it is not sufficient for plaintiff to 
show a use of other fuel, but he must also show that the use of a non- 
smoke produclng fuel was not only scientifically practicable, but also 
economically and financlally so. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 720-724 ; Dec. 
Dig. § 222.*] 

3. Teial (§ 145*) — Questions of Law ob Fact — Withdbawal feom Jury. 

Where there was no sufficient évidence to support a verdict on one of 
the grounds of négligence alleged, the court properly withdrew the same 
from the jury. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 328, 341 ; Dec. Dig. 
§ 145.*] 

Bradford, District Judge, dlssenting. 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; J. B. McPherson, Judge. 

Action by Annie E. Bunting against the Pennsylvania Raiiroad Com- 
pany. Judgment for défendant (189 Fed. 551), and plaintiff brings er- 
ror. Affirmed. 

E. Spencer Miller, of Philadelphia, for plaintiff in error. 
John Hampton Barnes, of Philadelphia, for défendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges, and BRAD- 
FORD, District Judge. 

GRAY, Circuit Judge. The plaintiff, a citizen of the state of New 
Jersey, brought suit in the court below against the défendant, a corpo- 
ration of the state of Pennsylvania, to recover damages for injury to 
certain property of hers, by reason of the alleged négligence of the 
défendant company. 

The défendant is a raiiroad company, chartered for the purpose of 
carrying on a transportation business for passengers and merchandise 
by means of cars and the use of locomotive engines upon its tracks. 

•For other cases see same toplc & S numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
203 F.— 13 
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In this suit, the plaintiff seeks to recover for loss and diminution of 
the Tentais during the last six years of her lot and dwelling house, 
which she had owned for nearly 20 years, situated at the southwest 
corner of Thirty-Second and Baring streets, caused, as she allèges, by 
great volumes of smoke, gases and soot negligently discharged from 
the engines of défendant company. 

It is charged that the locomotives actually engaged in moving trains 
to and from the terminal at Broad street were in part the source of 
this nuisance, but that a very large proportion came from a permanent, 
but always changing, collection of waiting locomotives in the yards of 
the défendant company, 600 feet away, on the open tracks and in 
one or more roundhouses; that in the yard there were constantly be- 
tween 50 and 150 locomotives, and in the roundhouse always upwards 
of 40 more. The évidence shows that thèse locomotives, in some- 
thing like the numbers charged, were constantly kept at the places 
named, awaiting orders to take out trains from, or standing there after 
delivering trains at, Broad Street Station. Hère the necessary facilities 
were provided for reloading fuel and letting down and relighting fires. 
The locomotives were in the care of "hostlers" at thèse waiting places, 
who cleaned and made them ready, by building fires, etc., for the next 
run. It is not denied that this parking of the engines at the end of 
their runs, and their préparation for taking out trains, was necessary 
to carry on the large transportation business which the défendant was 
authorized by its charter to conduct for the public service. 

It is charged, and there is évidence to support the charge, that when 
the wind blew from this quarter, the locality of plaintiff's house was 
much aiïected by the smoke from thèse engines; that the atmosphère 
was sometimes clouded by it, houses discolored and paint deteriorated, 
flowers and other growths damaged and killed, and the interior of 
houses often rendered uncomfortable until ail Windows were closed. 
In f act, there is no dispute as to the annoyance caused by this smoke to 
those living in, and in the neighborhood of, plaintiff's house. That 
the défendant company, in the exercise of the extensive and necessary 
powers conferred upon it by the Législature for the conduct of its 
Ijusiness, was authorized to lire its locomotives for the production of 
steam, and keep them in the places adapted and necessary for their 
service, cannot be questioned, and it is not claimed that smoke dis- 
charged by the defendant's locomotives, in the ordinary and proper 
opération of its business, constitutes an oiïense for which any person 
can recover damages. But to say this, does not concède the right of 
this défendant, or any other person, to conduct its lawful opérations 
negligently or carelessly. If by such négligence or want of care, injury 
is clone to others, a right of action, of course, accrues to those who 
hâve been so injured. 

The proposition on which the plaintiff's case is put is, that the de- 
fendant company has been négligent in firing thèse engines where they 
stood, and in going in and out of Broad Street Station, so as to pro- 
duce an unnecessary and avoidable quantity of smoke, constituting the 
nuisance complained of. This négligence is charged in two respects, 
viz., in making use of a variety of fuel on thèse engines while so stand- 
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ing, or while going in and out of the Broad Street terminal, which 
emits, when burning, a large and unnecessary amount of smoke, and 
also in the manner in which its employés handle the furnaces and fires 
in its said locomotives and shops, and in omitting such devices and 
safeguards as would prevent such excessive production of smoke. 

The case vif as heard upon the issues joined as to thèse charges, and, 
after having been submitted to the jury in a well considered charge by 
the learned judge of the court below, the verdict was rendered in favor 
of the défendant, and from the judgment upon this verdict, the prés- 
ent writ of error was sued out by the plaintifï. Of the assignments of 
error, the only one that especially challenges our attention is the sec- 
ond, which allèges error in the following portion of the learned judge's 
charge : 

"The plaintifif's case is put upon two grounds. There are two branches of It. 
Perhaps that Is the better way to state it. One of them is : It is said that 
by the use of a différent kind of fuel in the opération of thèse locomotives 
the injury eomplained of could hâve been avoided, and some évidence has been 
offered to you upon that subject. I bave just this to say to you upon that 
matter. I shall not submit that question to you, because I do not thluk the 
évidence justifies me in so doing. * * • i refer to the use of anthracite 
coal and the use of coke. Therefore you may lay that question aside froiu 
your détermination." 

As to its manner of using bituminous coal, the jury found in favor 
of the railroad, and that it was guilty of no négligence in that respect. 
But it is contended the trial judge erred in withdrawing from the jury 
the question, whether, in spite of this nonnegligent use of bituminous 
coal, the railroad was guilty of négligence in not substituting coke or 
anthracite coal therefor. We hâve given this contention the deliberate 
and thorough considération which so grave and far-reaching a ques- 
tion demands. We are not convinced, however, that error was com- 
mitted by the court's action in the premises. 

[1] The évidence thus withdrawn from the considération of the 
jury, was the testimony of four retired locomotive engineers. Two 
of them were employed upon the Baltimore & Ohio Railroad. One 
of them testified that he had had expérience for about a year in run- 
ning trains into the new terminal at Washington, and that under gên- 
erai orders in that respect, he had successfully used coke in going in 
or out of the terminal. The other testified to a like expérience for 
about two years, as to the use of coke in going into or leaving the same 
terminal. The other two engineers testified as to their expérience in 
running engines into the Grand Central Station in New York, — one of 
them employed on the New York Central and the other on the New 
York, New Haven & Hartford, both of which roads, however, used 
the Grand Central Terminal. They also testified that they had for 
several years successfully used coke as a fuel in going into and out of 
this station. Their testimony is not clear as to the operative condi- 
tions under which coke was so used, except that the approach to the 
New York Central Terminal is through several miles of tunnel, where 
the smoke problem is one of great moment. 

The testimony of thèse engineers as to the two terminais — one in 
Washington and one in New York — was the only testimony adduced 
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or relied upon as tending to support its allégation that it was négli- 
gent in the défendant conipany not to use coke or anthracite in start- 
ing its fires at the roundhouse and on the tracks where locomotives 
were parked, and in approaching and leaving the Philadelphia ter- 
minal. It is to be noted that the testimony of thèse witnesses tonched 
only upon the running in and ont of the terminais in question, with 
passenger trains, and did not go to the extent of showing how far 
the use of coke or anthracite was practicable with the 150 engines — 
largely freight engines — parked in the yard and the 40 ot 50 more in 
the roundhouse, from which the greater part of the smoke complained 
of in the plaintifif's neighborhood came, when the wind blew in that 
direction. It is significant, also, that this testimony was the testimony 
of four retired engine drivers oî limited expérience, and not of op- 
erating officers of those roads, who could speak generally as to their 
practice in this regard, or as to the practicability of the use of either 
coke or anthracite by défendant under the conditions surrounding the 
conduct of its business at and near its Philadelphia terminal. There 
was no attempt to show that there was use, gênerai or otherwise, of 
coke or anthracite for the purpose stated by any of the large number 
of the other roads of the United States, or indeed, that it was gen- 
erally possible. It cannot, therefore, be claimed that any such use 
or practice was shown by the testimony as would establish a standard 
or test of defendant's duty in this respect. On the contrary, it can 
hardly be questioned from such testimony as was adduced by plaintiff, 
that the defendant's practice conformed to the gênerai usage in this 
regard, as, for example, in Chicago, where plaintiff's witnesses testi- 
fied that ail of the 30 railroads entering that city used bituminous coal 
in approaching and leaving stations. So also as to the city of Cleve- 
land. 

[2] We do not mean to say that a gênerai usage is an exclusive 
or final test in the premises, but that, wdiere plaintiff undertakes to 
show, in a business so large and wide extended as railroading. wdiat 
bas been done by other railroads as a test or standard of duty for the 
défendant, it must be made évident that what is proposed is not only 
scientitrcally practicable, but also economically and fînancially so. No 
superintendent of motive power on any railroad, or other responsible 
or scientific person whose expérience or observation would give weight 
to his testimony, was adduced by plaintiff to testify as to the practica- 
bility of the use of anthracite or coke by the défendant for the pur- 
poses stated. On the contrary, défendant produced its own responsi- 
ble officers, qualified by study and expérience as to the matters 
inquired about, who testified that the use of such fuel was not reason- 
ably practicable, under the circumstances surrounding defendant's 
business, for the purpose stated. Among others, Vice Président Atter- 
bury, of the défendant company, testified that he was completing his 
thirty-fif th year in railroad service ; that he served as an apprentice 
in the Altoona shops of the défendant company ; that he then became 
assistant foreman of engines for three years, having charge of loco- 
motives, enginemen and firemen, successively on the Philadelphia Di- 
vision, the Maryland Division, and the Pittsburgh Division; that he 
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afterwards had charge of motive power of the Western Division, and 
then came back to the main hne as superintendent of motive power 
at Altoona, and later became gênerai superintendent of motive power 
for the whole System. He was examined and cross-examined at great 
length, and testified substantially that the use of either coke or anthra- 
cite for leaving or entering the Philadelphia terminal, or building the 
tires in the région complained of, was not reasonably practicable, ex- 
plaining the différence betvveen conditions at Philadelphia and those 
obtaining either at Washington or at the Grand Central Station in 
New York. To the same effect was the testimony of Edward D. 
Nelson, engineer of tests at Altoona, and former superintendent of 
motive power ; of John R. Alexander, gênerai foreman of engines ; 
of Alfred W. Gibbs, the then gênerai superintendent of motive power ; 
and of William Colledge, road foreman of engines, who also testified 
as to the instructions given to firemen, and the devices used, in order 
to prevent an unnecessary émission of smoke in firing locomotives. 
Another witness was also introduced, who had long expérience as an 
engineer and fireman and who ran engines out at Washington for a 
number of years, and experimented with coke ; he testified to the diffi- 
culty experienced in using it, and that on heavy trains it was not a 
success. Other practical witnesses were produced, who testified as to 
the method of firing and the précautions used to prevent the unnec- 
essary émission of smoke. 

It was in view of the deficiency of plaintiff's testimony and the 
positive character of defendant's testimony, that the learned judge of 
the court below, in charging the jury at the close of the case, with- 
drew from their considération the question as to the use of anthracite 
or coke as a fuel for the purposes stated, submitting hovvever, to the 
jury the other branch of the question as to defendant's négligence, viz., 
whether it had failed to use reasonable care in the management and 
firing of its locomotives to prevent an excessive or unnecessary émis- 
sion of smoke. As to this, there was évidence on both sides, and upon 
that évidence the jury found its verdict. 

The question that bas just been discussed is raised by the second 
assignment of errer. The other assignments relate to this question, 
but are subsidiary thereto. They are without merit and require no 
spécial considération. 

[3] The aspect, then, in which the case is now presented to this 
court, is the narrow and frequently recurring one, whether the court 
below, in holding that the évidence in support of a spécifie allégation 
of négligence did not justify a verdict in favor of the plaintifif, prop- 
erly exercised its judicial discrétion. The question in no wise differs 
in character from what it would bave been if the use of an improper 
fuel had been the only ground upon which négligence was charged 
and the court had given peremptory instructions to the jury in favor 
of the défendant, for the reason that there was no sufficient évidence 
to support that charge, or if it had on that ground, after verdict for 
plaintiff, granted a motion in arrest of judgment. 

The plaintiff's case, as set forth in the statement of claim and as 
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tried in the court below, as we hâve seen, rested solely upon two 
grounds : 

First. That by the use of a différent kind of fuel in the opération 
of thèse locomotives, the injury complained of could hâve been avoided, 
and therefore that f ailure to use such fuel was négligent. 

Second. That there was négligence upon the part of the Railroad 
Company's servants, in the opération and management of thèse loco- 
motives, and particularly in the opération and management of the fires 
therein, which caused an undue and excessive émission of smoke. 

It was not claimed in the pleadings nor seriously contended in argu- 
ment, that défendant was liable, as for a nuisance, for maintaining its 
tracks, roundhouse, and terminal in the place and position in which 
they were maintained. Liability was based on the spécifie charges of 
négligence in using a fuel that produced an unnecessary amount of 
smoke, and in not using reasonable care in firing the locomotives, so 
as to prevent the unnecessary émission of such smoke. In this salient 
feature, this case differs from that of the Balto. & P. Ry. Co. v. Fifth 
Baptist Church, 108 U. S. 317, 2 Sup. Ct. 719, 27 L. Ed. 739, cited 
by plaintiff in error. The f acts in that case were briefly thèse : 

The church of the plaintiff below was situated on a public street in 
the city of Washington and had been used as a church for many years. 
After its érection, the défendant Company was authorized by act of 
Congress to lay its tracks within the limits of the city and to construct 
other Works necessary and expédient to the proper completion and 
maintenance of its road. Some years after the érection of the church 
building and its occupation as a place of worship, the défendant erected 
upon a parcel of ground acquired by it immediately adjoining the 
church property, and until the commencement of the suit, maintained, 
an engine house and machine shop, where a large number of locomo- 
tives and steam engines were housed and their fires made, and to and 
from which the locomotives were propelled and in which they were 
coaled, watered, repaired, and otherwise used. When the ground was 
first broken for the érection of thèse works, plaintiff protested to the 
Company that they would prove a nuisance and be ruinous to plaintiff's 
enjoyment of its property. The défendant company, however, pro- 
ceeded to erect the works upon the building line of its own premises, 
within five and a half feet of the church édifice, and constructed upon 
the engine house 16 smokestacks, lower in height than the Windows of 
the main room of the church ; from the time of the érection and oc- 
cupation of thèse buildings, church services were habitually interrupted 
and disturbed by the hammering noises made in the workshops of the 
company, the rumbling of its engines passing in and out of them, and 
the blowing off of steam, and it was alleged that in summer time, when 
the Windows of the church were open, smoke, cinders, and dust were 
blown from the smokestacks, through the Windows, settling upon pews 
and furniture and soiling the clothes of the occupants, accompanied by 
an offensive odor which greatly annoyed the congrégation. For the 
almost wanton maintenance of this undoubted nuisance, action was 
brought by the church corporation. 

There is nothing in the report of the case to show that the action 
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was maintained for, or that there was any question as to, the mère 
négligent use of the shops and premises of the défendant, in consé- 
quence of which neghgent use the nuisance arose. It was not the nég- 
ligent use of lawfully maintained shops and roundhouse, but the main- 
tenance itself of such shops in such close proximity to the church, 
that the necessary and nonnegligent use and occupation thereof consti- 
tuted the injury complained of. It was the placing and maintenance 
of thèse works themselves so close to the church property, with their 
necessary and unavoidable accompaniments of noise, steam and smoke, 
and obstruction on the tracks entering the same, that constituted the 
nuisance. Such works could hâve been and should hâve been erected 
elsewhere. This case belongs to the category of those where actions 
are brought for nuisances in the maintenance of noisome trades and 
occupations in the built-up portions of towns, and so near human habi- 
tations as to constitute both a public and a private nuisance. Butchers' 
shambles, bone boiling establishments, tallow and soap making factories, 
and certain chemical works are well known examples of nuisances of 
this kind. In thèse cases, it is the necessary and unavoidable odors or 
hurtful gaseous émanations from such establishments that constitute 
the nuisance. The trades themselves are useful and lawful, and the 
gravamen of the cases as presented to the courts is, not that the injury 
complained of has been occasioned by a négligent conduct of the busi- 
ness, but that it is by reason of the carrying on of the business at ail 
in a closely built neighborhood or contiguous to a private habitation, 
however carefuUy and nonnegligently the same may hâve been con- 
ducted. Mr. Justice Field himself places the case in this category, 
when, by way of illustration, he says : 

"There are many lawful and necessary occupations which, by the odors 
they engender or the noise they create, are nuisances when carried on In tlie 
heart of a city, such as the slaughtering of cattle, the traitiing of tallow, the 
Imrning of lime, and the like. Their présence near one's dwelling house would 
often render it unfit for haliitation. It is a wise police régulation, essential 
to the health and conifort of the inhahitants of a city, that they should he 
carried on outside of its llmits. Slauf^literhouses, lime-kilns. and tallow 
furnaces, are, therefore, generally renioved from the occupied parts of a 
city, or located beyond its limits." 

In the immediately preceding paragraph, he says: 

"If, as asserted by the défendant, the noise, snioke, and odors, which are 
the cause of the dlseomfort and annoyance to the plîiinti(f, are i!o more thau 
must necessarlly arise from the nature of the Inisiiiess carried on with an 
englue house aud workshop as ordinarily constructed. theu the eugine house 
and workshop should be so remodeled and chaiiged in their structure as to 
preveut, if that be possible, the nuisance complained of ; and if that be not 
possible, they should be renioved to soine otlier place where, by their use, 
the plaintiff would not be thus annoyed and disturbed in the eujoyment of Its 
property. There are many places in the city sufficiently distant from the 
church to avoid ail cause of complaint. and yet sufficiently near the station 
of the Company to answer its purposes." 

Quoting in his brief this paragraph from Mr. Justice Field's opinion, 
counsel for the plaintiff in error f rankly says : 

"We do uot lay stress upon this point, because we chose to prosecute the 
case before the jury on the broad contention that the défendant had been 
négligent" 
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And we may add that, from what lias been said, it is apparent that 
no other course was open to the plaintiff. 

In the présent case, we are not concerned with the légal questions 
discussed by Mr. Justice Field in the case above referred to, as to what 
facts and circumstances were sufficient legally to constitute a nuisance, 
or what défenses could be maintained against a charge of the same, 
but merely with the question, whether sufficient évidence had been ad- 
duced by the plaintiff, as to one branch of the négligence charged, to 
justify the jury in finding a verdict against the défendant, and the only 
question before us is, whether the learned judge of the court below 
properly exercised his judicial discrétion in deciding that the évidence 
was not sufficient for that purpose. 

We think the learned judge of the court below bas made no mistake 
in tliis exercise of his judicial discrétion, and the judgment below is 
therefore affirmed. 

ERADFORD, District Judge, dissents. 



LIBBY, MeXEILL, & LIBRY y. JOHGRN3EN. 

(Circuit Court of Appeals, Nintli Circuit. Fetn-uary 10, 1913.) 

No. 2,i;îi. 

1. SiriPPiNd (§ 58*) — CiiABTERs — IjOSS of Vessei. — TjIATîility of Oiiaeterer. 
Libc'huit, as iiinuuKius owiier, clmrtereit a vessei to respondent, a cor- 
poration operatius a lishing station in Alaska for a voyage from San 
l^raucisco to sucli statiou ami return for a iiiontlily hirc for the "bare 
vessei," respondent to furnisU tlie crew aiul pay ail exiieuses. Tlie vessei 
was to be delivered in good seawortliy condition and returned iu the sauie 
condition in San Francisco, reasouable wear and tear excepted. It was 
iiitended she sliould briug a return cargo of fish at the close of the sea- 
sou. Libelant was hirod as master, and the crew were to work as fisher- 
men at the station, and to be pald a stated sum as "run nioney" for the 
voyage up and back. The vessei sufl'ered sonie damage to her masts on 
the outward voyage, but nothiug to afCect lier practical efliciency. She 
eutei'ed the lagooii on whlch the station was situated in charge of a 
pilot furnished by respondent, and was stranded, but not seriously in- 
jured. She was Jloated, anchored at the station, and her cargo dis- 
charged in good condition. Kespoudent's superinteudent then ordered ail 
the crew offl except libelant, aud gave him a notice of cancellation of the 
charter on the groimd of the uufltuess of the vessei to carry a return 
cargo. He afterward had her insufficiently anchored at a différent place, 
and she finally dragged her auehors, and was stranded and lost. There 
were no men at the place except respondent's employés, and wheu libelant 
attempted to hire senne of the crew to help take the vessei back, of- 
fering a bonus of iflSO each, the superinteudent refused to settle, and 
allow them run nioney on the return trip, aud tliey would not go. Ileld, 
that the loss of the vessei was not due to a ]ieril of the sea or an accident 
of navigation wlthin the exceptions of the charter, but to the fault and 
négligence of respondent's agents, for which'it was responsible as char- 
terer. 

IKd. Note.— For other cases, see Shipplng, Cent. Dig, §| 233-244, 314, 
327; Dec. Dig. § 58.*] 

'For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



LIBBY, m'nEILL & LIBBY V. JORGENSEN 201 

2. Shipping (§ 5.'!*) — Charters — Construction. 

Wlille such chiu-ter was a deiuise of the vessel for the voyage, under 
\Yhlch rcspondent liecnnie the owiier pro hac vice as to third iierKons, it 
reuiaiiuHl a cliarterer as to tlie gênerai owiiers, aud as between them 
the acts of négligence of Its agents and servants were not attributable 
to sucli owners, but to respoudent as charterer. 

[Kd. Xote.— For other cases, see Shippuig, Cent. Dig. §§ 214-218, 225; 
Dec. Dig. § 5:5.*] 

Appeal f rom District Court of the United States for the First Di- 
vi,sion of the Northern District of CaHfornia ; R. S- Bean, Jtidge. 

Suit in admiralty by Walter Jorgensen, managing owner of the ves- 
sel Jessie Minor, against Libby, McNeill & Libby, a corporation. De- 
cree for Hbelant, and respondent appeals. Affirmed. 

Albert Raymond and L. Oppenheimer, both of San Francisco, Cal., 
for appellant. 

H. W. Hutton, of San Francisco, Cal., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. Walter Jorgensen, appellee herein, obtained 
a decree against the appellant corporation, awarding damages for the 
loss of the vessel Jessie Minor, and for the expense of bis return from 
Nelson's Lagoon, in Alaska, to San Francisco, Cal. From such de- 
cree appeal was taken to this court. The libel filed by Jorgensen set 
up a certain charter party entered into February 7, 1911, wherein Jor- 
gensen as party of the first part, managing owner of the Jessie Minor, 
agreed to charter "the whole" of the vessel to Libby, McNeill & Libby, 
parties of the second part, appellants herein, for a period of five to 
six months for a voyage from San Francisco to Nelson's Lagoon, 
Alaska — ■ 

"and return to San Francisco (the act of God, périls of the sea, barratry of 
master and crew. tire, enemles, pirates, piratlcal thieves, arrest and restraint 
of princes, rulers and people, collisions, stranding and other accidents of nav- 
igation, even wheu occasioned by the négligence, default or error in judgment 
of tlie pilot, master mariners or other servants of the shipowners, always 
mutually excepted), on the terms following: 

"The vessel shall be tight, staunch, strong and in every way iitted and pro- 
vided for such a voyage. 

"Parties of the second part agrée to pay to party of the flrst part for 
charter of said vessel, at the rate of three hundrcd and twenty-five dollars 
($325.00), U. S. gold coin, per niouth, for bare vessel, two months (2) charter 
mouey to be pald on the date when the vessel is turned over to charterers, 
and balance at the expiration of the voyage, and when the vessel returns to 
San Francisco and is discharged. 

"Parties of the second part also agrée to pay the master's and crew's 
wages, provisions, towages, wharfage and ail and every expense incurred on 
the voyage, and untll said vessel returns to San P^ancisco, and is dls- 
charged and delivered to her owners. 

"It Is further agreed that parties of the second part may hâve the said 
vessel inspected by an approved and compétent marine surveyor, and if 
found that repairs are necessary, to make said vessel safe or put her 
in proper condition for the aforesaid voyage, the party of the flrst part will 

*For other cases see sarae topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep*r Indexes 
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promptly make such repairs in accordaiice witli the report of said surveyor, 
and pay tlie surveyor's ctiarges. 

*** *••**•* 

"Movements of vessel to be at discrétion of the master. 

"lu case of wreclv, cliarter money to be paid up to time of wreck only, in 
siicli an eveat, any money paid in advance and in excess of amount due at 
tliat time, sald amount to be refnuded to cliarterers. 

"Vessel to be dellvered to cliarterers In good seaworthy condition, and to 
be returued to owners in like good seaworthy condition, reasonable wear and 
tear excepted." 

Jorgensen, as libelant, pleaded performance of ail the conditions 
of the charter party on his part to be performed, and alleged that, 
under the terms of the charter party, the appellant took possession at 
the port of San Francisco, provided the ship with a master and crew, 
and dispatched'her from San Francisco to Nelson's Lagoon, in Alaska, 
where she arrived June 10, 1911; that when the appellant took pos- 
session the vessel was tight, staunch, strong, and seaworthy ; that the 
appellant did not return the vessel to libelant in San Francisco or at 
any place or at ail, but on account of negligently and carelessly an- 
choring the vessel in Nelson's Lagoon, and by reason of taking the 
crew of the vessel from on board thereof, and neglecting and refus- 
ing to furnish a crew or any man to care for the vessel, and by rea- 
son of abandoning her on July 1, 1911, the vessel thereafter, on Au- 
gust 3, 1911, became and was wrecked, and a total loss at said Nel- 
son's Lagoon. Allégations follow to the efifect that the appellant paid 
the charter money agreed upon up to June 1, 1911, but not thereafter, 
that the ship would hâve returned to San Francisco about September 
17, 1911, except for her loss as aforesaid. It is alleged that Joigen- 
sen was employed by appellant herein to serve as master of the 
Jessie Minor on the voyage contemplated, and that he served as mas- 
ter, but that, when the ship was lost through the fault of the appel- 
lant, appellant refused to return libelant to San Francisco, and he 
was obliged to pay his own expenses down. Libby, McNeill & Libby, 
a corporation, 'denied ail liability, denied performance by Jorgensen, 
denied that the failure to return the vessel was due to any négligence 
on its part in any way, and denied the value of the vessel to be $8,000 
as alleged. It alleged that the libelant was the master, part owner, 
and managing owner of the Jessie Minor; that about June lOth 
previous to the arrivai of the vessel at Nelson's Lagoon she had lost 
a mast, and upon arrivai at Nelson's Lagoon was stranded upon a 
sand spit in the lagoon, although at high tide she floated clear on 
her anchorage; that at the time of the arrivai of the vessel at Nel- 
son's Lagoon appellant furnished a compétent and experienced 
pilot to take her into Nelson's Lagoon; that the pilot objected to tak- 
ing her in at the time, as. the tide was low, but libelant directed him 
to proceed, and that by reason of such instructions by libelant, and 
because of the neglect and carelessness of libelant the vessel was 
stranded; that thereafter, about June 27, 1911, the corporation noti- 
fled libelant that the condition of the vessel was unseaworthy and 
dangerous, and that she could not carry a return cargo in the condi- 
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tion in which she then was, and that, unless she was made tight, 
.strong, and seaworthy and put in good condition, appellant could not 
furnish a return cargo; that libelant refused and neglected to make 
the vessel tight or seaworthy, or to put her in good condition, although 
appellant and its agents and employés offered to aid him in every 
way possible to repair the vessel. It is alleged that ail charter moneys 
due or earned under the charter party hâve been paid, and that ail 
wages hâve been paid. The défendant, appellant hère, filed a cross- 
libel, wherein it set up the charter party, and pleaded the neglect and 
unskillful navigation of libelant as a cause for the damage and un- 
seaworthy condition in which the vessel was when she arrived at Nel- 
son's Lagoon ; that libelant refused to make the vessel tight or strong 
or fit for a return voyage; and that cargo could not be put into the 
vessel for a return voyage, and that by reason thereof 800 barrels 
of salmon had to be abandoned at Nelson's Lagoon, to the damage 
of the cross-libelant in the sum of $10,000. 

Testimony was heard, and the District Court found that the vessel 
was delivered in good seaworthy condition; that after the arrivai of 
the ship at Nelson's Lagoon on June 27, 19n, Libby, McNeill & 
Libby, the corporation, notified the owner that it canceled the charter 
party, ordered the mate and crew ashore, and thereafter refused and 
neglected to care for or protect the vessel, but insufficiently moored 
her, by reason of which she drifted ashore about August Ist, and was 
lost. It was also found that it was impossible for the master to ob- 
tain a crew with which to bring the ship back to San Francisco, in- 
asmuch as ail the available men about Nelson's Lagoon were in the 
employ of the company; that, while some men were willing at the 
close of the fishing season to return to the ship in considération of 
large bonuses offered by Jorgensen, they could not settle satisfactorily 
with the company, and for that reason refused to go. 

[1] The évidence sustains the iîndings of the District Court. Jor- 
gensen, the libelant, testified that the vessel was seaworthy when de- 
livered, and up to the time of the last gale of wind, about July 31st, 
that blew her ashore. It is true that on her voyage up, when about 
1,000 miles north of San Francisco, during heavy weather, she lost 
her mizzen mast, and sprung her foremast. But, notwithstanding 
thèse things, she appears to hâve sailed well, and arrived off Nelson's 
Lagoon on or about June 10, 19U. Upon her arrivai, the company 
sent a pilot to take her in. Capt. Jorgensen testified that he had never 
been to Nelson's Lagoon before; that he told the pilot not to go in 
until the following morning, unless he could take her in safely; that 
the pilot said there was plenty of water, and started in under a lead- 
ing wind, but got out of the channel, struck bottom, and "knocked 
the shoes ofif of her." Some cargo was removed, and the vessel 
floated. He testified that she then proceeded to a salting station, and 
by direction of Mr. Johnson, the superintendent of Libby, McNeill & 
Libby in Alaska, he moored the vessel in the channel with two anchors 
out at 30 fathoms on each anchor; that, before the cargo was ail 
discharged, the superintendent ordered the crew to go ashore, leaving 
Jorgensen and the mate alone on the ship ; that afterwards the crew 
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came aboard, and about June 27th discharged the cargo in lighters ; 
that on June 27th Johnson, superintendent for the company, handed 
the following letter to him: 

"Nelson's Lagoon, Alaska, June 27th, 1911. 
"Capt. Jorgensen, Master of Str. Jessie Miuor. 

"Sir : I hereby notlfy you, tliat tlie charter of Str. Messie Minor' is caiicelod 
at tins date, the vessel havliig arrived.here in a wrecked condition, lier cingo 
has been discharged more or less damaged, slie is therefore unfit to load a 
return cargo, as the Insurance Co. would object to insure the sauie. 

"KespeetfuUy, Cajit. C. A. Johnson. 

"Superintendent for Libby, McXeill & Libby." 

Jorgensen says that he told Johnson that appellant could not aban- 
don the vessel ; that it had to dehver in San Francisco ; that he asked 
him for a crew, stating that he would go to San Francisco with her ; 
that there were no men in Nelson's Lagoon other than the employés 
of the company; that the mate remained for two days, and that he 
was then taken ashore by the superintendent, Johnson; that there- 
after he was left alone on the vessel with provisions for fîve or six 
days, the rest of the provisions having been taken ashore by the su- 
perintendent ; that he remained on the ship about two months ; that 
after June 27th there was a strong wind during which she dragged 
her anchor ; that later Johnson returned to the ship with men and a 
tug, took her eut, and anchored her on the flat, and then announced 
that "that was the last he would do for the Jessie Minor" ; that he 
had the men bore holes in the back of the casks of water, and left 
none for Jorgensen to drink; that before the vessel went ashore, 
about July 31st, he tried to get some men who were up there or who 
had gone up in the Jessie Minor to go down to San Francisco with 
him; that the men wanted $150 a month each to take the vessel down, 
but that the superintendent did not want to settle with them on that 
basis, and ofifered them $62.50 each in place of $125 each "run mon- 
ey"; that up to July 31st, or when the ship went ashore, the ship 
had two masts which could hâve been put in good condition by a 
day's work with the crew ; that the hull was tight, and that the ship 
was seaworthy, but that he could get no crew ; that about August 2d 
a heavy gale of wind prevailed, and, although the vessel had usually 
heavy anchors, they were insufficient, and the ship blew onto a gravel 
bank, tore off part of lier keel, and commenced to leak badly, having 
two f eet of water in the hold ; that he then left the ship ; that af ter- 
vvards he saw Johnson, and asked him for passage to San Francisco ; 
that Johnson said he would give it to him, but afterwards wrote him 
it would be impossible for him to send him down on the schooner 
Zampa, which belonged to the company, whereupon he (Jorgensen) 
took a mail boat and reached San Francisco about September 15th. 
Jorgensen says that, when the superintendent told him he would do 
nothing more for the ship, she vt'as on the gravel bank high and dry 
at low water, lying on her side. On cross-examination Jorgensen 
again said that he asked Johnson to help him to get a crew to take the 
vessel back to San Francisco ; that he could only go among the men 
there to get a crew, but that he could not get men; that after the 
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27th of June the ship went onto the beach; that he did ail he coulcl 
to prevent lier dragging lier anchor, but was alone and quite help- 
less ; that he went ashore finally on the 3d of August ; that before 
he went ashore he hoisted his signal of distress, which attracted the 
mate and some hunters; that, if he had had men and a place to pull 
the ship up, he could hâve repaired her while she was in Nelson's 
Lagoon; that before she was injured he had tried to get the sailors 
to take her back; that she was damaged about August 2d, when the 
f aise Iteel broke a pièce off, and she commenced to leak badly ; that 
about July 31st Hughes, an employé of appellant, told him to go 
ashore and try to get a crew, and that he could get a crew, provided 
he could make arrangements; that after August 3d Hughes wanted 
him to sell the vessel, but that he told him he would not do it, and 
that he was going to sue appellant for the loss of the ship ; that he 
offered sailors $150 each to go down, because Johnson told him to 
offer the men a bounty; that they would hâve accepted that sum, but 
thought that the voyage might be dangerous, as Johnson had spoken 
to them of the danger from the time the vessel arrived, saying that 
she was not fit to go; that he thought the men wanted the bounty 
because they might hâve to do a little more pumping, as the ship 
had been bumping on the beach for a long time, and was likely to 
spring a leak if they had bad weather; that after August 3d he made 
no effort to get men because the ship was a wreck; that he was to 
get $100 per month as master; that when at Nelson's Lagoon, John- 
son wanted to give the men orders on the company for money to take 
the ship down, but that they would not take such orders, and that 
that was the reason vifhy he did not get a crew; that the men were 
engaged, not only as sailors, but as fishermen, too, but that the fishing 
season ended July 28th. On redirect the witness said that the men 
signed for $125, but that on July 31st Johnson said that he would not 
pay them more than $62.50; that thereupon the men said they would 
not go, as they wanted $125 ; that the men claimed $125 for the whole 
run, but that Johnson said he would not pay but $62.50 ; that the men 
then said they would not go ; that Johnson offered to give them an 
order on the company for $62.50, but they wanted drafts. 

Breamer, a sailor, testified that Capt. Hughes, a pilot sent by Libby, 
McNeill & Libby, gave orders how to steer the ship in taking her into 
Nelson's Lagoon; that two or three days after she got inside the 
lagoon the crew was ordered by Johnson to go ashore; that the cargo 
was taken off in good condition. 

Bardmon, another sailor, said that he had a talk with the mate 
about bringing the Jessie Minor down ; that he was willing to serve 
for $150, but that Capt. Johnson only wanted to pay him $62.50 be- 
cause he belonged to the Zampa, another vessel belonging to the same 
corporation. 

Malmstrom, a seaman, testified that he remembered when the ship 
lost her mizzen topmast and mizzen mast ; that she was rolling heavily 
at the time; that they were reefing the mainsail when the mizzen 
mast was carried away ; that Capt. Hughes, as pilot, took the ship into 
Nelson's Lagoon, and acted as if he did not know that he was out 
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of the channel ; that the ship struck the bar ; that Capt. Johnson or- 
dered the men to go ashore, and afterwards to go to the fishing 
grounds; that later Jorgensen asked him and others to go and make 
an arrangement with Johnson, as he wanted a crew to go down, and 
offered $150 to each man. Witness said he was willing to go, but 
that Johnson said he could do nothing for them, and that, if they took 
the Jessie Minor down, they would get no more than $62.50, because 
the Company could not use the vessel for cargo. Witness declined to 
go for that sum, and afterwards, by direction of Johnson, went down 
to San Francisco as a passenger on the Zampa. 

Harry Hughes, an employé of the appellant corporation, testified 
that, before taking the Jessie Minor into Nelson's Lagoon, he told 
Capt. Jorgensen that he had orders from Capt. Johnson, the super- 
intendent, to bring the ship to an anchorage; that Jorgensen would 
not consent to an anchorage on the outside, but said the ship had to go 
in; that thereupon witness told Jorgensen that he could not take the 
responsibility, but that Jorgensen insisted, and they started in about 
7 o'clock in the evening. He says the vessel would not come quick 
enough to the wind, and that she thumped a little on the spit and lost 
some of her shoe; that the ship would not come to; that the shank 
of the anchor was broken; that he procured another line and an 
anchor from Capt. Johnson, and brought them aboard the vessel; 
that at the next high tide he took the ship into the channel and 
dropped the anchor, but that the line broke; that he put the ship in 
a safe and good place in deep water, and had no> more to do with 
her; that on August Ist he went on board and told the captain to 
try and get men and "get out of this," or he would lose everything, 
to which the captain replied, "No ; if they do not get me out of hère, 
I do not care; I will simply sue Libby, McNeill & IJbby for $10,000;" 
that then he took the captain on shore ; that he was aboard between 
the 4th and 5th, after Jorgensen had said he had abandoned the ves- 
sel; that he found some hunters on the ship; that he examined the 
ship on August 6th, and found she had only lost a shoe; that there 
were a few scratches which the anchor had made, and a little cernent 
out of a seam; that, when high tide came and the vessel was afloat, 
she was dry as ever; that the keel was in good condition, although 
Jorgensen had told him the water was running into her, and that the 
keel was lying athwartships. 

Johnson, the superintendent of the appellant in Alaslca, said that, 
when he handed the letter of cancellation of the charter party to 
Jorgensen, nothing was said; that on July Ist he asked Jorgensen if 
he was going to let the vessel stay on the beach, to which he replied 
no, he wanted to get up the beach where the tide was not so strong; 
that Jorgensen selected her moorings himself ; that he did not see Jor- 
gensen again until about the Ist of August, when he told him that he 
was willing to assist him in any way he could, with the exception of 
furnishing men to go aboard the vessel; that he could not do that, 
but must do it himself ; that he would give him such provisions as he 
could spare; that on the 2d of August he saw the flag hoisted with 
the Union down, whereupon he sent the mate and the watchman out 
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to the ship ; that afterwards he examined the ship, some time between 
the 4th and the 8th of August, and found cernent loosened in her 
seams, as she had settled down on the anchor, and had two gashes in 
the planks about an inch deep ; that there were no holes ; that the keel 
was not torn away ; that sait had dropped eut of the sacks, and was 
on the floor of the vessel, but that there was no other damage, ex- 
cept to the rigging. Witness was asked whether he had ever asked 
the captain whether he intended to take the vessel out. He replied : 

'Well, I tlilnk I put the question to him once, but I could not state the 
date when I did it. * « * He said that Libby, McNeill & Libby were the 

responsible parties for hls vessel." 

Witness said that the captain told him that he had abandoned the 
ship; that on August Ist he asked the nien whether they were will- 
ing to go down to San Francisco in the ship; that they had been 
offered $150 extra run money to take the ship down, and wanted him 
to pay the /f uU run money up and down ; that he said he could not 
pay it; that it could be settled in San Francisco, providing they were 
entitled to get it, but that he was wilhng to pay them the run money 
$62.50, and wanted them to sign statements substantially to that ef- 
fect; that the men said they did not want to go in the Jessie Minor, 
unless they got checks or cash, and that he told them the only thing 
he could do was to give them an order on Libby, McNeill & Libby, 
and they could collect it when they got home ; that he offered each 
an order for $62.50, and the other $62.50 could be settled down in 
San Francisco ; that he intended to send fish down in the ship, but 
that he could not put it on board the vessel in the condition in which 
she was, as he could not insure the vessel ; that there were men at 
places f rom 20 to 50 miles away where an effort to get a crew might 
bave been made. On cross-examination the witness said he thought 
he had canceled the charter when he wrote the letter of June 27th, 
but that there was nothing so far as the hull was concerned to prevent 
the ship from being brought back to San Francisco as late as August 
8th. 

Other witnesses, examined by the appellant corporation, testi- 
fied to the effect that after August 3d a number of stores and 
other things were taken from the Jessie Minor over to the shore. 
Jorgensen, upon being recalled, said that he had no such conversation 
with Hughes as Hughes had testified to, and that on August 3d, when 
he abandoned the ship, she could not hâve been brought back to San 
Francisco. 

Another witness, on redirect, said that it would hâve been impossible 
to get'the ship out, because she was sunk in the gravel, and there was 
a hole in her, and that the water ran in at high tide and out again at 
low tide. 

Stangeland, the mate, said that Hughes, the pilot, directed the steer- 
ing of the ship in, going into the lagoon ; that he got out of the chan- 
nel and ran onto the spit ; that they took some cargo off, and then took 
the ship up the river under orders of Johnson, the superintendent ; 
that she was then anchored in the middle of two anchors, and in a very 
strong current; that ordinary moorings are insufficient in the current 
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there ; that they lost one anchor when they first went in by the vessel 
tliumping on top of it; that she was finally moored at a place where 
Johnson directed she should be taken ; that he moored her himself ; 
that Johnson told the crew to go ashore, and left only himself and the 
captain on board ; that thereafter the sait was discharged in lighters ; 
that he stayed there until the 27th of June, when Johnson took him 
ashore, leaving the captain alone; that he tried to get a crew, acting 
under Jorgensen's orders, offering as high as $150 for men to take 
the ship dovvn ; that he got four men and a cook willing to go, but that, 
when the men were willing to take $125 run money to take the vessel 
down, Johnson stopped half of the run money, and only wanted to pay 
them for taking the vessel up, and that as a resuit the men would not 
go ; that the men were fishing on a percentage, and it was impossible 
to get them while they were so occupied ; that the vessel was properly 
anchored until after he left, when Johnson shifted the vessel himself 
to another place, "away up on the flat" ; that there was no reason why 
the ship should not bave gone back to San Francisco if they could 
hâve obtained a crew and provisions. Tliis witness explained that the 
men had shipped for $125 to take the vessel up and down, but that 
in getting another crew to take her down the captain offered $150, but 
that Johnson wanted to stop half of the run money going up and down ; 
that the usual contract was $125 for the run going up and returning; 
and that when they got up, and they were in some danger of the ves- 
sel not returning, Johnson offered them $62.50 to pay them ofï for half 
the voyage that they had completed — the going part — because he would 
hâve to get another crew to return. 

The position of appellant is that the lower court erred in its decree 
awarding the value of the ship because, under the clause (quoted above) 
in the charter party exempting both parties from liability for loss by 
péril of the sea and négligence, libelant could not recover, inasmuch 
as the proximate cause of the loss of the Jessie Minor was by "either 
a péril of the sea, the gale which drifted the ship on the bank, or a 
stranding due to the négligence, default, or error in judgnient of either 
the libelant or Johnson, the servant of the appellant, who was owner 
pro hac vice." With thèse contentions, however, we cannot agrée. 
Nothing of the loss of the ship is to be attributed to a péril of the sea. 
The carrying away of the mizzen mast and the springing of the main 
mast during the voyage northward had no real relation to the things 
which happened after June lOth, when the ship reached Nelson's La- 
go.on. The ship was seaworthy when she left San Francisco, and 
notwithstanding the accidents on her voyage sailed well with two 
masts, having beaten against the wind for about 3,000 miles. ■ Upon 
arrivai at the lagoon, the charterer, through its superintendent, fur- 
nished the pilot. There is some conflict in the testimony concerning 
the circumstances surrounding the action of the pilot in taking the 
vessel in, but it is clear that it was under the guidance of the pilot that 
the ship first ran aground. It is also clear that about June 18th, Joha- 
son, appellant's superintendent, directed the crew to go ashore, and 
ordered them to discharge the cargo, and later, about June 27th, or- 
dered the mate to go ashore, leaving the master, Jorgensen, alone oa 
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the ship. The letter of notification of the cancellation of the charter 
was delivered on this same date, June 27th. The statement in the 
letter to the effect that the cargo had been discharged more or less 
damaged is in direct opposition to the évidence of the master, who, 
vvhen asked what condition the cargo was in when taken out of the ship, 
repHed that it was "ail right ; as good as when it came in. Some of the 
sacks were broken by handling." On July Ist the superintendent, 
Johnson, with some men, again anchored the ship, and announced that 
that was ail he wanted to do with her. The circumstances were thèse : 
The appellant corporation was in control of the labor situation in and 
about the lagoon, as there were no men to be had except its em- 
ployés. Johnson's act in taking the crew away rendered the master 
practically helpless. The master could get no crew without the aid 
of the superintendent. The superintendent, however, seems to hâve 
acted upon the belief that he could take the crew away, render the 
master helpless, write that the charter was canceled, and thus relieve 
the chartering corporation of liability for anything that might happen. 
But the appellant had contracted to take the vessel back to San Fran- 
cisco. The fact that Jorgensen, owner, was hired by appellant to 
serve as master, did not change the relation of the parties to the vessel. 
As master Jorgensen was subject to the gênerai orders of the appellant. 
If the superintendent had not been unwilling to make terms with some 
of the men who were ready to go back with the ship to San Fran- 
cisco, Jorgensen could hâve taken her back before August, when she 
was wrecked ; but the superintendent ref used to assure them the sum 
of $125 each, which was the run money they had contracted for before 
they left San Francisco in April. No sufficient excuse for taking the 
crew away was ofïered ; nor was it satisfactorily explained why John- 
son, superintendent, thwarted the efforts of the master to hire a crew. 
There was no good reason for detaining the ship at Nelson's Lagoon, 
and none for allowing her to be wrecked. The decided weight of évi- 
dence is that she was not properly anchored when she went ashore 
about August Ist. It was not an accident of navigation, but an act 
of négligence in insufficient mooring which caused the ship to drag and 
go ashore where she was wrecked. Stranding under such conditions 
cannot be regarded as one of the exemptions from liability for losses. 
[2] Our construction of the charter party is that it was one where 
the mercantile corporation agreed to pay a stipulated price to the ship- 
owner for the use of his whole ship for the voyage by the month, and 
took the ship and the owner into its service, the corporation to receive 
the freight actually earned by the ship to its own use, the master and 
sailors becoming subject to the orders of the merchant, the gênerai 
management and control being with the merchant corporation. Such 
a contract was a letting of the vessel with her crew for the voyage 
specified. Drinkwater et al. v. The Spartan, Fed. Cas. No. 4,085. 
Ordinarily, and as against third persons in such a case, the charterer 
becomes the owner pro hac vice, entitled to the rights and subject to the 
responsibilities which attach to that character; but in a contest with 
the actual owners for the value of the vessel, under the terms of the 
charter party, the merchant is not in such relationship to the gênerai 
203 F.— 14 
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ovvner. Wilkinson v. Dalferes, 27 La. Ann. 379. It is to be remarked, 
too, that the terms of the charter party in this case refer to a delivery 
of the ship to "charterers" and in certain contingencies to amounts 
to be refunded to "charterers." x\ppellant itself , by its letter to Jorgen- 
sen, dated June 27th, when it elected to canccl the charter as of the 
date of the letter, recognized that as against it there was a real owner, 
and that it did not stand as owner pro hac vice, but merely as a char- 
terer. Appellant was under contract to pay the niaster's and crew's 
wages, provisions, and ah and every expense incurred on the voyage. 
It could hâve disraissed Jorgensen as master. Johnson, the superin- 
tendent, never was the servant of the shipowner, and never acted in 
any capacity other than in behalf of appellant. As a conscciuence what 
he did is to be attributed to the appellant as charterer, and for the di- 
rect results of Johnson's acts appellant is responsible. It follows that 
when as superintendent he ordered the crew ashore and prevented the 
master from getting sailors to return with the vessel, and notified the 
master that the charter was canceled, and anchored the vessel care- 
lessly and then left her, he pursued a course which resulted in a loss 
for which appellant is liable, as found by the District Court. 
Affirmed. 



LE MASTER v. SPKNOER. 

(Circuit Court of Appeals, Kiglitli Circuit. January 18, 1913.) 

No. 3,532. 

1. BANKRrPTCY (§ 116*) — EeCEIVEBS — Kl«HTS AND POWEBS .TUBISDIOTION OF 

District Court. 

A marslial appointed to talte cliarge of tlie property of an alleged 
bankrupt under Banlvr. Act July 1, 1808, c. 541, § 2 (3,i, 30 Stat. .545 
(U. S. Comp. St. 1901, p. 3421), luis tlie riglit, and it is liis duty, to seize 
and liold property whlcli tliere is reasoii to believe belongs to tlie es- 
tate of the bankrupt, although it is in the possession of a tliird person 
who clalnis ownership, and the District Court bas jurisdiclion to dé- 
termine the title thereto. 

[Ed. Note.— For otlier cases, see Bankruptcy, Dec. Dig. § 116.*] 

2. Bankeuptoy (§ 116*) — Adverse Claim — Jubisoictign of Bankruptcy 

Court — Consent. 

An adverse claimant of property in the possession of a marshai as re- 
ceiver in bankruptcy who liles a pétition for its recovery in the bank- 
ruptcy court conseuts to the jurisdîction of such court to summarily 
détermine his rights. 

[Ed. Note. — ï''or otlier cases, see Bankruptcy, Dec. Dig. § 116.*] 

3. Bankruptcy (§ 107*) — Beceivers — Seizube of I'koperty. 

That property was unlawfully taken from one in possession by state 
authorlties through an unreasonable search and seizure affords no rea- 
son why it may not be lawfully seized wliile lu possession of such au- 
thorlties by a marshai as receiver in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 149, 151 ; 
Dec. Dig. § 107.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Colorado ; Robert E. Lewis, Judge. 

•For other cases see mma topic A i numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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In the matter of the D. F. Le Master Brokerage Company, bankrupt ; 
Fermor J. Spencer, trustée. From an order of the District Court, D. 
F. Le Master appeals. Affirmed. 

Thomas M. Morrow, of Denver, Colo., for appellant. 
Edward C. Stimson, of Denver, Colo. (James A. Marsh and Page 
M. Brereton, both of Denver, Colo., on the brief), for appellee. 

Before ADAMS and SMITH, Circuit Judges, and REED, Dis- 
trict Judge. 

SMITH, Circuit Judge. The D. F. Le Master Brokerage Compa- 
ny claims to hâve been established in 1903. It was incorporated in 
January or February, 1908. It carried on business at Denver. E. L. 
Le Master was président, Mrs. Clara Joséphine Le Master was vice 
président, and David F. Le Master was secretary and treasurer, and 
thèse three constituted the board of directors. Early in the spring of 
1910 Edward L. Le Master, being sick, tendered his résignation as 
président, but no action was taken upon it. David F. Le Alaster and 
Clara Joséphine Le Master were husband and wife, and thereafter 
had sole charge of the business.. 

David F. Le Master was gênerai manager. Upon the letter head 
of the Company it was stated that their capital stock was $20,000 ; 
that they were merchandise brokers, and made a specialty of fruits 
and produce. On June 6, 1910, they wrote the Mulvane Mill & Ele- 
vator that they believed themselves worth $30,000. August 24, 1910, 
David F. Le Master was arrested by the sheriff of the city and county 
of Denver under a warrant issued by the clerk of the state district 
court charged with larceny and obtaining money by means of the 
confidence game. Upon being taken to the jail, he was told to place 
what property he had upon the desk. He then deposited six silver 
dollars, four quarters, one nickel, and three pennies, three diamond 
rings, one ring having a red setting, a diamond stud and horseshoe 
scarf pin set with diamonds, a gold watch, a pair of diamond set cuiï 
buttons, and a pair of gold plated cuff buttons. Upon being asked 
if that was ail he said, "Just wait a minute, let's talk this over." Up- 
on being informed he would be searched, he went behind the desk, 
opened his trousers, and, after some difficulty, extracted from within 
them a wallet containing eight one hundred dollar bills, two fifty- 
dollar bills, and forty-five ten-dollar bills. He also turned over to the 
sheriff a Port Arthur Route railroad ticket, one receipt from Will A. 
Collins for "Pride of the Valley Flour," one duebill from A. M. 
Earhart, and other property not necessary to mention. He stated to 
the ofïàcers that ail the property belonged to his wife. The same day 
the Phillipsburg Mill & Elevator Company, the Buhlar Mill & Eleva- 
tor Company, and the Haven Milling Company prepared a pétition 
in involuntary bankruptcy against the D. F. Le Master Brokerage 
Company, alleging that the Brokerage Company owed the Phillips- 
burg Mill & Elevator Company for flour $1,715, the Buhlar Mill & 
Elevator Company for flour $1,747.20, the Haven Milling Company 
for flour $1,128. This pétition was fîled August 25th, and was ac- 
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companied with an application also executed on the 24th by ail three 
of the petitioners for a spécial warrant to the marshal. 

Clause 3 of section 2 of the Bankruptc)' Act provides that the 
courts of bankruptcy are hereby vested with jurisdiction to "(3) ap- 
])oint receivers or the marshals, upon application of parties in inter- 
est, in case the court should find it absolutely necessary, for the 
préservation of estâtes, to take charge of the property of bankrupts 
after the filing of the pétition and until it is dismissed or the trustée 
is qualified." 

The following appears in section 3, subdiv. "e": 

"(e) Wlieiiever a iietitiou is flled liy any persoii for the purpose of liav- 
ing another adjudged a bankrupt, aiul an application is made to tal^e charge 
of and hold the property of the alleged bankrupt, or any part of the same, 
prior to the adjudication and pending a lieuring on tiie pétition, the petitioner 
or applicant shall file in tlie sanie court a bond with at least two good and 
snflicieut surettes who shall réside withiu the jurisdiction of said court, to 
be approved by the court or a judge thereof, in such suni as tlie court shall 
direct, conditloned for the paynient, in case such pétition is dismissed, to the 
respondeut, his or lier Personal représentatives, ail costs, expenses, and dam- 
ages occasioned by such seizure, taking, and détention of the property of the 
alleged bankrupt." 

A warrant was issued and the property seized in the custody of the 
sheriff. September 12, 1910, the D. F. Le Master Brokerage Com- 
pany was adjudged a bankrupt, and Fermor J. Spencer was subse- 
quently duly appointed and qualified as trustée. On October lOth Da- 
vid F. Le Master filed a pétition alleging that none of said money, 
goods, or chattels, except the railroad ticket, belonged to or was the 
property of the D. F. Le Master Brokerage Company; that the same 
were his and never had at any time been owned by the D. F. Le Master 
Brokerage Company ; and that such company had never had at any 
time any right, title, or interest in or to any of said property, and 
asked an order that said property be turned over to him, but he did 
not specially question the jurisdiction of the court. October 21, 1910, 
Femior J. Spencer, trustée, fîled his answer, alleging that said prop- 
erty belonged to said D. F. Le Master Brokerage Company, and that 
he was now entitled to the same as held by the marshal. 

The case was heard October 21, 1910, four witnesses being exam- 
ined for thé claimant and three for the trustée, and on October 26th 
the court held that ail the money, the horseshoe scarf pin, the dia- 
mond cufif buttons, one gentleman's solitaire diamond tooth setting 
ring, one receipt from Will A. CoUins for "Pride of the Valley 
Flour," one duebill from A. M. Earhart, and the Port Arthur Route 
railroad ticket, were the property of the bankrupt, and ordered the 
marshal to turn them over to the trustée, and directed the balance of 
the property turned over to David F. Le Master, and he appeals. 

Le Master testitred that about the Ist of August he received $246 
and some cents from F. W. Woodrow, a student of a business collège 
at Ashland, Or., which had been owed to him since in February, 
1910; that early in August he received $579.15 from Walt James, 
who had been owing him for nearly five years ; that at the same time 
Warrier Grayson and Alfred Brown paid him $516.50 upon a note 
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they had been owing for better than four years. He could net tell 
where they lived, except he thought they were farmers hving near 
Muskogee. The cash book showed a payment to him in July, 1910, 
of $3,900 for alleged back salary and two payments of over $1,000 
inside of 30 days for alleged traveling expenses, one of the payments 
on an impossible date — June 31 st. He testified he purchased the dia- 
mond horseshoe and diamond cuff buttons with his own money for 
$62.50 of a jeweler on the north side of Larimer street between Sev- 
enteenth and Eighteenth streets during the summer of 1910, but could 
not give the name of the man he purchased of , and that he purchased 
the diamond ring about the Ist of July, 1910, of a Jew at Raton, N. 
M., and paid $115 for it, but could not give his name. He testified 
before Judge Harrison that there might be about a couple of hun- 
dred dollars of the money taken from him that belonged to the D. 
F. Le Master Brokerage Company, but claims he subsequently found 
eut otherwise. Real estate carried on the books of the D. F. Le 
Master Brokerage Company at about $27,000, and which must hâve 
constituted most of the $30,000 referred to in the letter to the Mul- 
vane Mill & Elevator, was sold on July 16, 1910, for $1,800. He fur- 
ther testified that the corporation first banked at the Colorado Na- 
tional and changed to the Fédéral State Savings Bank in December, 

1909, but that he ceased putting ail money into the bank in May and 
from that time on kept the money in his personal custody in the 
safe in the office. It must be borne in mind that money and other 
property in his personal custody as secretary, treasurer, and gênerai 
manager of the D. F. Le Master Brokerage Company passed to the 
trustée upon his appointment. It is claimed by appellant that the 
bankruptcy court bas no jurisdiction over a suit involving the title 
to property in possession of a third party holding the same adversely 
to the bankrupt, and that the trustée must be remitted to bring a sep- 
arate suit for its recovery. This involves two questions : First. Did 
the fédéral court hâve jurisdiction without his consent? Second. Did 
he consent? 

[î] Section 23, subdiv. "b," Bankr. Act July 1, 1898, c. 541, 30 
Stat. 552 (U. S. Comp. St. 1901, p. 3431), as amended by Act June 25. 

1910, c. 412, 36 Stat. 840 (U. S. Comp. St. Supp. 1911, p. 1499). 
provides : 

"Suits by the trustée shall only be brought or prosecuted in the courts 
where the bankrupt, whose estate is belng administered by such trustée, might 
bave brought or prosecuted them if proceedings iu bankruptcy had not been 
instituted, uuless by consent of the proposed défendant, except suits for the 
recovery of property under section sixty, subdivision 'b,' and section sixty- 
seven, subdivision 'e.' " 

The third clause of the second section of the Bankruptcy Act of 
1867 expressly gave to the Circuit and District Courts jurisdiction 
of such suits by or against the trustée (Eyster v. Gaft" et al., 91 U. S. 
521, 23 L. Ed. 403), and the conferring of such exclusive jurisdiction 
upon the fédéral courts in the excepted cases in subdivision b of 
section 23 of the présent law is valid (In re Wood and Henderson, 
210 U. S. 246, 28 Sup. Ct. 621, 52 L. Ed. 1046). It is therefore not 
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beyond the power of Congress to give the fédéral court jurisdiction 
of such suits, but the Suprême Court bas held that, in fact, no such 
gênerai jurisdiction was given to the District Court by the présent 
bankruptcy law, basing its opinion largely upon subdivision "b" of 
section 23 of the act heretofore quoted. Bardes v. Hawarden Bank, 
178 U. S. 524, 20 Sup. Ct. 1000, 44 L. Ed. 1175; Mitchell v. Mc- 
Clure, 178 U. S. 539, 20 Sup. Ct. 1000, 44 L. Ed. 1182; Mueller v. 
Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 E. Ed. 405; Louisville 
Trust Company v. Comingor, 184 U. S. 18, 22 Sup. Ct. 293, 46 L. Ed. 
413, and Jaquith v. Rowley, 188 U. S. 620, 23 Sup. Ct. 369, 47 L. 
Ed. 620. This case arose under a seizure by the marshal under sec- 
tions 2 and 3 of the Bankruptcy Act^ and the question at once arises. 
Are such cases governed by the authorities cited? 

In Doyle v. Sharpe, 74 N. Y. 154, where a similar seizure had been 
made under the act of 1867, it appeared that the bankrupts, Legrave 
and Otis, authorized their shipping clerk and salesman to dispose of 
certain goods, and pay themselves from the proceeds. They sold 
them to E^-iiders and delivered to him the bill of lading at 9 a. m., 
May 30th. Not until 11 a. m. of the same day was a pétition even 
filed in bankruptcy. Subsequently Landers sold the goods to Doyle. 
The Court of Appeals of New York start their opinion with the 
statement that: 

"ïhe sale of the goods to the plaintiff's assigiior Landers was complète and 
the transfer of the sanie was made hefore the proceediiigs In bankruptcy 
were instituted against Legrave & Co." 

The marshal was sued in the state court, which under that act had 
concurrent jurisdiction with the fédéral court, and it was held by 
the Court of Appeals that the law did not authorize the marshal to 
take possession of the goods of the bankrupt in possession of third 
persons claiming title thereto. The Suprême Court of the United 
States reversed this holding. Sharpe v. Doyle, 102 U. S. 686, 26 
E. Ed. 277, and followed that holding in Feibelman v. Packard, 109 U. 
S. 421, 3 Sup. Ct. 289, 27 L. Ed. 984. The question came before the 
Suprême Court in Bryan v. Bernheimer, 181 U. S. 188, 21 Sup. Ct.. 
557, 45 L. Ed. 814, as to whether the rule was the same under the act 
of 1898, and the court said: 

"Bankr. Act Mardi 2, 1«()7, c. 176, § 40, provided that upon the flling of 
a pétition for an adjudication of involuntary uanliruptcy, if probable cause 
should appear for belleving that the debtor was about to remove or conceal, 
or to inake any fraudulent conveyance of his property, the court mlght issue 
a warrant to the marshal commanding him to 'forthwlth take possession pro- 
vlsionally of ail tho property and effects of the debtor, and safely keep the 
same until the further order of the court.' 14 Stat. 536 ; Rev. Stat. § 5024. 
U was held by the Court of Appeals of New ïork that this did not authorize 
the marshal to take possession of the goods of the banlcrupt in possession 
of third persons claiming tltle tliereto. Doyle v. Sharpe, 74 N. Y. 154. But 
that décision was overruled by this court, and Mr. Justice Miller in delivering 
its opinion said : 'The act of Congress was designed to secure the possession 
of the property of the Iniikrupt, so that it miglit be administered under the 
proccedings in the bankrupt court. Between the flrst steps initiating pro- 
ceedings In the baulvrupt court and the appointaient of the assignée a con- 
sidérable time otteu passes. During that time the property of the bankrupt. 
especially in a case touunenced by creditors, uiay be surreptitiously conveyed 
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beyoïid tlie reach of the court or of the assignée, to whose posse.sslon It 
should coiae when appointed. If the bankrupt does not voluntarily aid the 
court, or is Incllned to defeat the proceediugs, he can, with the aid of frieuds 
or irresponsible persons, sell his movable property and put the money in his 
pocket, or secrète his goods or remove them beyond the reach of his assignée 
or the process of the court, and defy the law. Tlie évidence in tliis case 
shows the manner in which this can be done. rt was the purpose of the 
act of Cougress to prevent this evll. It therefore provides that, as soon as 
the pétition in bankruptcy is flled, the court may issue to the marshal a 
provisional warrant directing him to take possession of the property and 
elïects of the bankrupt and hold them subject to the further order of the 
court. To hâve limited this rlght or duty of selzure to such property as he 
might flnd in the actual possession of the bankrupt would hâve uianifestly 
defeated in many Instances the purposes of the writ. There is therefore no 
such limitation expressed or implied. As in tlie writ of attachment, or the 
ordinary exécution on a judgment for the recovery of money, the offlcer is 
authorized to seize the property of the défendant, wherever found ; so hère 
it is made his duty to take into his possession tlie property of the bankrupt 
wherever he may flnd it. It is made his duty to collect and hold possession 
until the assignée is appointed or the property is released by sonie order of 
the court, and he would 111 perform that duty if he should accept the state- 
ment of every man in wliose custody he found the property which he be- 
lleved would belong to the assignée, when appointed, as a sufliclent reason 
for falling to take possession of it.' Sharpe v. Doyle, 102 U. S. 686, 6S9, 690 
[26 L. Ed. 277]. A like décision was made In Felbelman v. Packard, 109 U. 
.S. 421, [3 Sup. et. 289, 27 L. Ed. 984]. Thèse considérations are equally ap- 
l>llcable to an application, after the adjudication In bankruptcy and before 
the qualification of a trustée, for an appointment of the marshal, under 
clause 3 of section 2 of the lîankrnpt Act of 1.S98, to take charge of "the 
property' of the bankrupt 'after the flling of the pétition and until it is dis- 
mlssed or the trustée qualifled.' It Is true that under this provision the ap- 
pointment is only to be made 'In case the court shall flnd it absolutely neces- 
sary for the préservation of the estâtes.' I5ut that condition of thlngs is 
shown in the présent case by the allégation of the application, and the flnding 
of the court of bankruptcy, that it was necossary to the Interest of the 
creditors of the bankrupt to take immédiate possession of his property. In 
the opinion in Bardes v. Hawarden Bank, 178 U. S. 524, 538 120 Sup. Ct. 
1000, 1006 (44 L. Ed. 1175)], it was Indeed said : 'The powers eonferred on 
the courts of bankruptcy by clause 3 of section 2, and by section 69. after 
the flling of a pétition in bankruptcy, and in case it is necessary for the 
préservation of property of the bankrupt, to authorize receivers or the mar- 
shals to take charge of it until a trustée is appointed, can hardly be con- 
sldered as authorizlng the forclble selzure of such property in the posses- 
sion of an adverse clalmant, and bave no bearlng upon the question in what 
courts the trustée may sue him.' But the remark, 'can hardly be considered 
as autliorizing the forclble seizure of svich property in the possession of an 
adverse clalmant,' was an Inadvertence, and u))on a question not arising in 
the case then before tlie court, which related excluslvely to jurisdlction of a 
suit by the trustée after his appointment." 

We are fullv aware that in Babbitt v. Dutcher, 216 U. S. 102, 30 
Sup. Ct. 372, 54 L. Ed. 402, 17 Ann. Cas. 969, in which the basic 
question was "whether in a case in which the original court of bank- 
ruptcy Gould act summarily another court of bankruptcy, sitting in 
another district, can do so in aid of the court of original jurisdiction," 
Mr. Chief Justice Fuller said : 

"There are two classes of cases arising under the act of 1898 and con- 
trolled by différent princlples. The first class is where there Is a clalm of 
adverse title to property of the bankrupt based upon a transfer antedating 
the bankruptcy. The other class is where there is no claim of adverse title 
based on any transfer prior to the bankruptcy, but where the property is in 
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the pliysical possession of a third party or of an agent of the bankrupt. or 
of an officer of a bankrupt corporation, Who refuses to deliver it to tlie trus- 
tée in bankruptcy. In the former class of cases a ]>lenary suit must be 
brought, either ut law or in e(iuity, by the trustée, in wbicli the adverse daim 
of title can be tried and adjudicated. In the latter class it is not necessury 
to bring a plenary suit, but tlie banliruptcy court niay act sumniarily, and 
may make an order in a summary proceeding for the delivery of the prop- 
erty to the trustée, without the formality of a formai lltigation. The fofniei- 
class falls wlthin tbe ruling in the case of Bardes v. lîawarden Bank. ITS 
U. S. 524 [20 Sup. et. 1000, 44 L. Ed. 1175], and in the case of Ja(pntli v. 
Kowley, 188 V. S. 620 [23 Sup. Ct. 369, 47 L. Kd. 020], which hoUl that 
such a suit can be brought, only In a court which would bave had jurisUie- 
tion of a suit by the bankrupt against the adverse claimaut, except where 
the défendant consents to be sued elsewhere. In the latter class of cases 
a plenary suit Is not necessary, but the case falls within the rule laid down 
in Bryan v. Bernheimer, 181 U. S. ISS [21 Sup. Ct. 557. 45 L. Ed. S14]. and 
Mueller v. Nugent, 184 U. S. 1 [22 Sui». Ct. 269. 40 E. VA. 405], which held 
that the bankruptcy court could act sunimarily. Tbe question was not dis- 
cussed as to whether a court other tban the court of adjudication could ex- 
ercise this summary jurisdietion." 

It must be borne in mind, however, that the question of the power 
of the marshal was in no wise involved in that case, and this state- 
ment, as said by the court in Bryan v. Bernheimer, 181 U. S. 188, 
21 Sup. Ct. 557, 45 L. Ed. 814, was "upon a question not arising in 
the case then before the court." In Sharpe v. Doyle, 102 U. S. 686, 
26 L. Ed. 277, the Suprême Court liad reversed the Court of Appeals 
of New York for holding that, when the sale of the goods "was com- 
plète and the transfer of the same was made before the proceedings 
in bankruptcy were instituted," a levy could not be made by the mar- 
shal, and it followed its holding in that case under the Act of 1898 
in Bryan v. Bernheimer, 181 U. S. 188, 21 Sup. Ct. 557, 45 L. Ed. 
814. 

Assuming that a plenary suit was necessary, the District Court has 
a summary jurisdietion, and in a proper case has jurisdietion of a 
plenary suit, and the Suprême Court has repeatedly held that when 
under authority of the statute property is seized by receivers or the 
marshals, and thus cornes into the lawful custody of the court, it has 
not only jurisdietion, but exclusive jurisdietion to détermine the ques- 
tions of title. Whitney v. Wenman, 198 U. S. 539, 25 Sup. Ct. 778, 
49 L. Ed. 1157; Murphy v. Hofman Ce, 211 U. S. 562, 29 Sup. Ct. 
154, 53 L- Ed. 327. The bankrujjtcy court is ordinarily a court of 
equity, and no objections were made, and no exceptions were taken to 
the method of trial. The marshal had the right, and it was his duty, 
to seize the property in question, and, if after such seizure the court 
must turn back the property to the third person claiming it without 
référence to the évidence, then "the purpose of Congress to prevent 
this evil is itself defeated." See Clay v. Waters, 178 Fed. 385, 392, 
101 C. C. A. 645, 21 Ann. Cas. 897, and In re Franklin Suit & Skirt 
Co. (D. C.) 197 Fed. 591, 600. 

[2] If it should be assumed that the law is as contended by appel- 
lant still, it must be borne in mind that the court in Hicks v. Knost, 
178 U. S. 541, 20 Sup. Ct. 1006, 44 L. Ed. 1183, said: 

"The District Court has such jurisdietion by the consent of the proposed, 
défendant, but not otherwise." 
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In this case there was no necessity for the marshal to bring suit. 
He had lawful possession of the property. It is worthy of notice that 
while Act March 2, 1867, c. 176, 14 Stat. 517, provided that the Cir- 
cuit and District Courts should hâve concurrent jurisdiction of suits 
by or against the assignée the présent bankruptcy law by its terms 
lias référence only to suits by the trustée and not to suits against him. 
If it should be granted, however, that the statute applies to cases like 
the présent at ail, did Le Master consent to the jurisdiction of the 
District Court? He irled a pétition in the United States District 
Court, and this in the absence of some répudiation of the jurisdic- 
tion of the court was itself a consent. If the court had ordered the 
property turned over to him and a subséquent suit had been brought 
to recover it by the trustée, what is there in this pétition to preclude 
Le Master from claiming that the entire matter was res adjudicata? 

It is true that D. F. Le Master could not hâve brought replevin to 
recover the property in a state court. White v. Schloerb, 178 U. S. 
542, 20 Sup. et. 1007, 44 L. Ed. 1183. But it does not follow that 
he could not hâve maintained a suit for damages against the marshal. 
Appellant cites In re Sunseri, 156 Fed. 103, but in that case the 
claimants pleaded : 

"That it was beyond the jurisdiction of this court to seize auy goods out- 
side Its territorial limlts (the said town of Huntlngdoa being in the middle 
district of Pennsylvanla) ; and that for the reasons above stated, as to their 
claiming this property adversely and with more than colorable title, this 
court is without jurisdiction to détermine the title to it in this summary 
manner." 

Le Master not only consented that the fédéral court exercise juris- 
diction in this matter, but asked it so to do. It did so, and the state- 
ment of the évidence shows the décision of the court was fully sus- 
tained. 

[3] It is contended that there was a violation of the law with référ- 
ence to unreasonable searches and seizures. If there has been such 
a violation of the Constitution or laws of Colorado, no basis is fur- 
nished in this suit for action by the fédéral courts, and there is no 
claim that the provisions of the fourth aniendment of the Constitu- 
,tion of the United States hâve been violated. The fourth amend- 
ment is a limitation upon the powers of the United States, and not 
upon a State. Jones v. League, 18 How. 76, 15 L. Ed. 263. "That 
the fîrst ten articles of amendment were not intended to limit the 
powers of the state governments in respect to their own people but to 
operate on the national government alone, was decided more than a 
half century ago and that décision has been steadily adhered to since." 
Spies V. Illinois, 123 U. S. 131, 166, 8 Sup. Ct. 22, 24 (31 L. Ed. 80). 

This being true, if the state authorities took tangible property from 
Le Master by an unreasonable search, that is no reason why it could 
not be lawfully seized by the United States under a warrant to the 
marshal. Bacon v. United States, 97 Fed. 35, 38 C. C. A. 17. 

The decree of the District Court was correct, and is affirmed. 

ADAMS, Circuit Judge (concurring). I think this record présents 
a clear case of consent to the summary jurisdiction exercised by the 
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trial court. Le Master invoked the jurisdiction by a formai pétition, 
submitted his proof to the court, and never complained of the exercise 
of the jurisdiction so invoked until the decisioii adverse to him was 
rendered. The court took him at his word, and proceeded to adju- 
dicate his rights to the property in question, and this must end the 
matter so far as jurisdiction is concerned ; and, as there is no other 
serious question in the case, I concur in the affirmance of the decree. 



TOOTHMAN v. UNITED STATES. 
(Circuit Court of Appeals, Fourth Circuit. Koveiiiber 22, 1912.) 

No. 1,100. 

Ceiminal Law (§§ 376, 1169*)— Evidence — Competexct. 

On tlie triiil of a défendant chargea with seuding obscène letters tlirough 
the mails, testlmony of a witness as to statements uiade by him admittlng 
improper relations wlth a marrled woman. haviug no connection with 
the offense chargea, was incompétent, and its admission prejndicial error, 
especlally where défendant was a witness, and his testlmony confllcted 
with that of anotlier witness. 

[Ed. Note. — For other cases, see Orlminal Law, Cent. Dig. §§ 836-830, 
841, 843, 3088, 3120, 3137-3143; Dec. Dlg. §| 376, 1169.* 

Nonmallable matter, see notes to Timmons v. United States, 30 C. 0. A. 
79; McCarthy v. United States, 110 C. C. A. 548.] 

In Error to the District Court of the United States for the North- 
ern District of West Virginia, at Parkersburg; Alston G. Dayton, 
Judge. 

Criminal prosecution by the United States against M. E. Toothman. 
Judgment of conviction, and défendant brings error. Reversed. 

Thls is a criminal action, trled at the .Tune tenu. 1910, of the Circuit Court 
of the United States for the Northern District of West Virginia, at Parkers- 
burg. The plalutlfC in error, M. B. Toothman (hereiiiafter referred to as the 
défendant), was charged with the violation of section 3893, Revised Statutes 
(U. S. Comp. St. 1901, p. 26!5S), in two counts, as foUows : " * « * That M. 
E. Toothman on the day of May, 1908, in the sald division of said Dis- 
trict (Jourt, and wlthin the .lurisdiction of said court, did then and tUere un- 
lawfully, felonlously, wlUfully, and Ivnowingly deposlt and cause to be deposit-. 
ed in a post office of the United States, to wit. the Grafton and Wheellng 
ItaiUvay l'ost Oflice, in the state of West Virginia, and in the circuit and 
district aforesald, for mailing and delivery certain noiunallable matter, to 
wit, a letter inclosed in an euvelope and which said letter was obscène, lewd, 
and lascivious and is unflt to be set forth in tliis instrument and to be spread 
upon tlie records of this lionorable court, and whicli sald envelope containiug 
the letter as aforesald was then and there directed to 'Mrs. Odle Mercer, 
Fairmont, Marion County, W. Va.,' he, the sald M. B. Toothman, knowlng 
the said letter to be obscène, lewd, and lascivious, and the mallmg by him as 
aforesald belng then and there eontrary to the form of the statute in such 
case made and provlded, and against the peace and dignlty of the United 

States. • * * That the sald M. B: Toothman on the day of June, 

in the year 1908, in the said district and wlthin the jurisdiction of said court, 
did then and there unlawfully, felonlously, knowlugly, and wlUfuUy deposit 
and cause to be deposlted in a post ofiice of the United States, to wit, the 
Grafton and Wh(!e!lng Uailway Post Olilce, in the state of AVcst Virginia, and 

»For other cases see same topic &. § numbbe in Dec. &. Am. Digs. 1907 to date, & Rep'r Indexes 
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In the circuit and district aforesald, for mailing and delivery, certain non- 
mallable matter, to wit, a letter inclosed In an eiivelope, and whlch said letter 
was obscène, lewd, and lascivious, and Is unfit to be set forth In tbis instru- 
ment and to be spread upon tbe records of this honorable court, and whlch. 
sald envelope contalniug the letter as aforesald was then and there dlrected 
to 'Mrs. Odie Mercer, Fairmont, W. Va.,' he, the sald M. B. Toothman, know- 
ing the sald letter to be obscène, lewd, and lascivious, and the mailing by 
hlm as aforesald belng then and there contrary to the form of the statute In 
such case made and provided, and agalnst the peace and dlgnlty of the United 
States." 

The trial resulted In a verdict of "gullty," and the défendant was sentenced 
to be Imprlsoned and conflned to hard labor In the penitentiary at Leaven- 
worth, Kan., for a perlod of four years from the date of the judgment, from 
whlch judgment a writ of error was sued out to this court. 

Harry Shaw and E. M. Showalter, both of Fairmont, W. Va., for 
plaintiff in error. 

H. Roy Waugh, U. S. Atty., of Parkersburg, W. Va. (H. J. Wilcox, 
Asst. U. S. Atty., of Parkersburg, W. Va., on the brief). 

Befôre PRITCHARD, Circuit Judge, and WADDILL and SMITH, 
District Judges. 

PRITCHARD, Circuit Judge (after stating the facts as above). 
We bave carefully considered the varions assignments of error, and are 
of the opinion that with the exception of the third assignment they 
are without merit, there being no objection or exception upon which 
to base them. This assignment is in the following language : 

"The court erred in permittiug the witness Odie Nuzum to testify with 
référence to conversations had between her and the défendant about the de- 
fendaut's relations with one Lulu Hamilton." 

It is alleged in the indictment that the letters were addressed and 
transmitted through the mails to Mrs. Odie Mercer, but it appears 
from the évidence that Mrs. Mercer, subséquent to the finding of the 
indictment, married a man named Nuzum. Therefore, in referring 
to her testimony, she will be spoken of as Mrs. Nuzum. 

The record discloses the fact that one of the letters alleged to bave 
been addressed to the witness Mrs. Nuzum contained a référence to 
a woman by the name of Tulu Hamilton. While Mrs. Nuzum was 
on the witness stand for the purpose of identifying the letters referred 
to in the indictment, counsel for the government, among other things, 
asked the following questions, to which answers were made as fol- 
lows : 

"Q. Référence is made hère in thèse letters, one or the other of them, the 
•second one, I belleve, to Lulu, whom you say is iulu Hamilton, golng to 
Wheeling or his securing worli for Lulu Hamilton In Wheeling — ■ 

"A. ïes, sir. 

"Q. Do you know anythlng about that from hlm personallyî 

"A. Yes, sir. 

"Q. I)id he ever discuss that with you and tell you about swurlng work for 
Lulu Hamilton? 

"A. Yes, sir. 

"Q. What dld he tell you about securing employment there for Lulu Hamil- 
ton? 

"ilr. Shaw: Objected to, which objection Is overruled by the court and ex- 
ception taken to the ruling of the court 
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"A. Hé saîd te had taken her there. In the flrst place hè sald he didn't 
want her and lier husband to Uve together, and they shouldn't lire together 
if he eould help It ; and he said he had taken her to Wheeling and Intended 
to get her a nice place to stay up there, and didn't Intend to let her husband 
Imow where she was. 

"Mr. Shaw: I move to exclude that answer. Motion overruled by tha 
conrt and exception taken to the rullng of the court" 

The défendant is charged in the indictment, as appears f rom the 
statement of facts, with sending two letters inclosed in envelopes 
through the mails, said letters being obscène, lewd, and lascivious, and 
that the transmission of the sarae through the mails was in violation 
of section 3893, Revised Statutes. The witness, Mrs. Nuzum, among 
other things, testified as follows: 

"Q. I wlU ask you whether or not any time you ever recelved any lettera 
from Mr. Toothmanî 

"A. Yes, sir. 

"Q. I hand you a letter hère under the headllne, 'Farniington, W. Va., July 
— , 1908,' addressed to 'My Sweet Gtrl Odie,' not signed and containlng about 
five pages, and will ask you whether or not you hâve seen that letter before, 
and, If so, when did you flrst see it? 

"A. Tes, sir, I saw It before. I saw It when I got It, when I recelved It 

"Q. Where did you receive It? 

"A. I didn't read the letter. I must bave recelved It In the Falrmont post 
office. 

"Q. Look at that particular letter, and say whether or not you recelved 
that particular one at Falrmont? 

"A. Yes, sir; 1 recelved it at the post office at Falrmont 

"Q. At the post office, what do you mean by thiitî 

"A. I mean they didn't dellver it 

"Q. You mean when it was dellvered that It wasn't dellvered by a mail 
carrier, but you recelved it at the post office? 

"A. Yes, sir." 

Any évidence which tended to prove that thèse letters were writ- 
ten by the défendant and transmitted through the mails was compé- 
tent, but we cannot understand upon what theory évidence as to the 
defendant's improper relations with another man's wife could hâve 
been material in the trial of the case in the lower court, inasmuch as 
such évidence was purely collatéral, and could in no wise affect the 
guilt or innocence of the défendant. 

In the enactment of section 3893 of the Revised Statutes (U. S. 
Comp. St. 1901, p. 2658) it was the purpose of Congress to prevent 
evil-minded persons from corrupting the morals of the people by pro- 
viding that it should be unlawful to send obscène, lewd, and lascivious 
letters through the mails. The object sought to be attained is of the 
highest importance, affecting as it does the welfare of the people. 
Nevertheless, when one is arraigned for trial in a case wherein his lib- 
erty is involved and the punishment is infamous, it is of the highest im- 
portance that his rights should be safeguarded by rejecting any incom- 
pétent évidence that is calculated to improperly influence the jury against 
Him. In this instance the witness was permitted to testify as to rela- 
tions between the défendant and a third party in which, among other 
things, it was stated that the défendant had declared his purpose to sep- 
arate Lulu Hamilton from her husband and thus break up their hon:e 
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relations. This within itself was a serious charge, and, if believed, was 
calculated to affect the credibility of the défendant as a witness. It ap- 
pears from the testimony of Mrs. Nuzum that the letters were re- 
ceived through the mails. Her testimony as respects this point was 
flatly contradicted by the défendant. Thus it will be seen that there 
was a well-defined issue as to whether the letters in question had been 
actually transmitted through the mails. Whilst testimony of this char- 
acter to afïect the credibility of a witness may be drawn out of him 
on cross-examination on the stand, yet it is a collatéral matter which 
cannot be testified to by a third party, as was donc in this case; and, 
although the admission of testimony that may not be strictly compé- 
tent under the issues is not necessarily ground for a new trial, yet 
this testimony as so given was calculated to influence the jury in 
determining the weight to be given the testimony of the défendant 
upon the issue of fact involved, viz., whether or not the letters had 
been transmitted through the mails. 

It matters not what may be the charge against a défendant, he is 
entitled to the presumption of innocence until the same is overcome 
by compétent évidence. And where it appears, as in this instance, 
that évidence as to the commission of other offenses by the défendant 
in no wise related to or connected with the offense for which he is 
being tried, not eHcited by cross-examination of the défendant, but tes- 
tified to by a third party, is permitted to go to the jury, it is but rea- 
sonable to assume that such évidence created a préjudice in the minds 
of the jury against the défendant. 

We are therefore of the opinion that the ruling of the lower court 
in refusing to exclude this testimony was prejudicial error. For the 
reasons herein stated, the judgment of the lower court is reversed, and 
the case is remanded, with directions to set aside the verdict and grant 
a new trial. 

Reversed. 



PITTSBURGH COAL CO. v. MTEES. 

(Circuit Court of Appeals, Third Circuit. February 25, 1913. Rehearing 
Denied April 11, 1913.) 

No. 1,635. 

1. Masteb and Servant (§ 265*) — Death of Servant — NEaiioENCE— Pre- 

sumption — Pkoximate Cause. 

A servant's death raises no presumption of his raaster's négligence, but 
such négligence, to be actiouable, must be afflrmatively shown, and must 
also be shown to hâve been the proximate cause of the death. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 877- 
908, 955 ; Dec. Dig. § 265.*] 

2. Master and Servant (§ 129*) — Death of Servant — Proximate Cause — 

negligence. 

Décèdent was killed while working as a brakeman in the underground 
opérations in defendant's mine. A train of cars had been drawn into 
the mine by an electric motor, and as the train approached a junction 
a flying switch was made to run the cars upon a sidetrack to the point 

*For othei' cases see same topic &. § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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where they were to be loaded. When the cars left the junction, décèdent 
was alive, and on or inside the rear car. In the immédiate neighborhood 
o£ a second switch which it would hâve been his duty to turn, the trolley 
wire crossed the gallery at a height of flve feet eight inches above the 
rails, which might hâve shoclsed him or thrown Mm off. There was no 
stationary light at the second switch, and the headlight on the motor was 
Ineffective. As the motor overtook the cars, it ran over somethlug on 
the rail, which was afterwards discovered to be decedent's body. Dé- 
cèdent was accustomed to the work, had passed along the gallery 10 tlmes 
a day for several months, and had helped put up the traction system. 
Held, that the cause of decedent's death was uncertain, and that the 
facts did not warrant a conclusion that defendant's négligence was the 
proximate cause thereof . 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 257- 
263 ; Dec. Dig. | 129.*] 

In Error to the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

Action by Annie Myers against the Pittsburgh Coal Company. Judg- 
ment for plaintifï, and défendant brings error. Reversed. 

Charles M. Johnson, Don Rose, Obed K. Price, and John H. Scott, 
ail of Pittsburgh, Pa., for plaintifï in error. 

Frank H. Kennedy and C. K. Robinson, both of Pittsburgh, Pa., for 
défendant in error. 

Before CRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. [1] In this action the plaintiff, 
Annie Myers, seeks to recover damages from the Pittsburgh Coal 
Company for the death of her husband. For several months at least 
he had been employed as a "snapper," or brakeman, in underground 
opérations, and at the time of his death he was taking part in the move- 
ment of empty cars from one point to another in a mine belonging to 
the défendant. The fact of a servant's death raises no presumption 
of his master's négligence. Such négligence must be shown affirma- 
tively, and must be shovi'n also to be the proximate cause of the death. 
In our opinion the présent case is fatally defective in both thèse essen- 
tials, and for this reason the verdict in the plaintifif's favor cannot be 
sustained. 

[2] What is known about the accident will appear in the following 
summary : On September 20, 1910, a train of more than 30 empty coal- 
cars, each of two tons' capacity, was dravvn into the mine upon the 
main track by an electric motor. As the train approached a junction 
from which a sidetrack led off into one of the galleries or traveling- 
vvays, the motor executed the maneuver known as a "flying switch" ; 
that is, the motor increased its speed, separated from the cars, and 
continued to run upon the main track past the junction, while the 
switch at that point was quickly opened and the cars left the main track 
and ran into the siding by their own momentum at a diminishing rate 
of speed — on this occasion, not much, if any, faster than a walk. 
While they were thus moving the motor ran back, followed the cars 
into the siding, and finally overtook them several hundred yards beyond 

♦For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



PITTSBUBGH COAL CO. V. MYEBS 223 

the mouth of the mine. But, a short distance before it overtook them, 
the motor ran over something on the rail, and this was afterwards 
found to be the body of the deceased. When the cars left the junction 
and started down the siding, he was alive, on, or inside, the rear car, 
and a driver's lamp (giving more light than a miner's lamp) was burn- 
ing in bis cap. The cap, with the lamp upright and still burning, was 
found upon the floor of the gallery by the side of the track near the 
point where the body lay. In the immédiate neighborhood was a sec- 
ond switch leading to No. 9 face, one of the mine workings where some 
of the cars were to be placed, and in aid of this movement it would 
hâve been his duty to turn the switch. Hère also the trolley wire 
crossed the gallery from the left side to the right at a height of about 
five feet eight inches above the rails. A man standing on a passing 
car would not clear it. The wire was copper and of ordinary construc- 
tion. Whether it was carrying a current depended on the position of 
an automatic device situated about 150 feet down the siding from the 
main track. After the motor (running alone) had entered the siding 
and had passed this device, the motorman found that the current had 
ceased, and thereupon he stopped, descended, went back, and adjusted 
the device, so that the current began again to flow. The strength of 
the current was about 500 volts, and this will certainly produce a severe 
shock, although in a given instance it may or may not be strong enough 
to kill. There was no stationary light at the second switch leading into 
No. 9 face, and the headlight of the motor, owing to inefïective car- 
bons, was not burning except by intermittent flashes. The motorman 
had a lamp in his cap, but he was on the rear of the motor, and the 
lamp did not light the track in front. It was too dark to see ahead, 
and the body on the track was not observed until after it had been 
crushed by the front end of the motor. The deceased was a young man 
in good health, was accustomed to the work of a brakeman, had helped 
to put up the wires for the electric traction System, and had passed 
along this gallery perhaps 10 times a day for several months. He had 
often got ofï at the second switch, and turned it so that cars could 
pass through. On this occasion he was in the rear car, or on the 
bumper, as the train moved into the siding, and his waving light was 
seen by the motorman after the motor had passed the automatic device, 
and just before the motorman went back to adjust it. The waving 
light was the proper signal for the motor to advance and overtake the 
cars. The delay at the automatic device was probably two or three 
minutes. The motor — a heavy machine weighing 13 tons — was moving 
slowly, and could hâve been stopped within its own length, if the need 
to stop it had been known. 

Thèse are the facts, and we think it must be évident that they are 
consistent with more than one explanation of the déplorable event, 
with so many, indeed, that in our opinion the cause of death can only 
be conjectured. For example, the deceased was well acquainted with 
the gallery and its equipment, and knew the dangers to which he would 
be exposed. What brought him from the car to the ground ? Had he 
forgotten the wire, or miscalculated its position, and did he therefore 
continue too long in the dangerous attitude of standing on or in the 
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car, instead of sitting or stooping? And did he thereby expose himself 
to the risk of encountering the wire where it crossed tlie gallery? If 
so, was the current flowing wheii he reached the wire, or was it still 
shut ofï by the automatic device? Did thx current kill him, or only 
render him helpless? Or was he swept off the car by tlie mechanical 
force of the contact? If ahve when he fell, was he killed by the fall, 
or only injured, perhaps stunned, so as to be unable to move? Was 
he seized with vertigo, or other sudden sickness, as even healthy men 
sometimes are, and did lie fall from the car for that reason? Or did 
he lose his footing by some unexpected movement of the train? Did 
he voluntarily get ofif the car in order to be ready at the switch leading 
into No. 9 face, and afterwards stunible and fall upon the track? Or 
did he become bewildered.in the dark, and mistakenly suppose himself 
to be in a place of safety? Evidently, thèse situations are ail more or 
less probable, and without some évidence that will indicate with rea- 
sonable accuracy to which of them his death is to be attributed we are 
in no position to consider the questions on which the case was made 
to turn at the trial, namely, what bearing, if any, the position of the 
wire, or the absence of a fixed light at the second switch, or the inef- 
fective headlight on the motor, may hâve had on the event. And, of 
course, the still more distant question does not arise— upon whom the 
liability for the death should-properly rest, whether upon the company 
itself or upon the foreman in charge of the underground opérations 
in the mine. Careful and repeated examination of the testimony bas 
forced us to the conclusion that sufficient évidence was not offered 
to establish the company 's négligence, and that the jury should not 
hâve been permitted to guess, for it could be little more than a guess, 
what was the proximate cause of the death. 

Authorities are scarcely needed to support the propositions that ex- 
cept in rare cases (of which this is not one) négligence cannot be in- 
ferred from the mère happening of an accident, and cannot be con- 
jectured but must be ]3roved. We may refer, however, to the following 
décisions: Patton v. Railway Go., 179 U. S. 663, 21 Sup. Ct. 275, 45 
L. Ed. 361; Oil Co. v. Van Elderen, 137 Fed. 571, 70 C. C. A. 255; 
Clare v. Railroad, 167 Mass. 39, 44 N. E. 1054; Eeary v. Railroad, 
173 Mass. 373, 53 N. E. 817; Warner v. Railroad, 178 Mo. 125, 77 
S. W. 67; and the cases cited in 29 Cyc. 631, par, 2, note 52. In Pat- 
ton v. Railway Co., the Suprême Court said : 

"The fact of accident (to an employé) carrles with it uo presuniption of nég- 
ligence on the pai-t of the employer, and it Is nn affirmative faot for the il^i- 
jured employé to estahli.sh that the employer has heeu guilty of négligence. 
• * * In the latter case it is not sufficient for the emi)lo.yé to show that 
the employer may hâve been guilty of négligence. Tlie évidence must point 
to tlie fact that he was. And where the testimony leaves the inatter un- 
certain, and shows that any one of lia If a dozen things may hâve brought 
about the injury, for some of which the employer is responsible and for some 
of which he is not, it is not for the jury to guess between thèse half a dozeu 
causes and find that the négligence of the employer was the real cause, wheu 
there is no satisfactory foundation in the testimony for that conclusion. Tf 
the emiiloyé is unable to adduce sufficient évidence to show négligence ou tho 
part of the employer, It is only one of the niany cases in which the plaintiff 
faits lu his testimony, and uo mère sympathy for the uufortunate vietim of 
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an accident justifies any departure from settled rules of proof restlng upon 
iill plaintiffs." 

And the Suprême Court of Pennsylvania is in full accord with thèse 
views. Alexander v. Water Co., 201 Pa. 256, 257, 50 Atl. 991 ; Marsh 
V. Railroad, 206 Pa. 560, 56 Atl. 52 ; Zeigler v. Simplex Co., 228 Pa. 
67, 77 Atl. 239. 

The judgment is reversed. 



HAINES V. FIRST NAT. BANK OF MIDDI>ETOWN, OHIO. 

(Circuit Court of Ap])eals, Sixth. Circuit. February 14, 1913.) 

No. 2,242. 

1. Appeal and Erkor (§ 1019*) — Findings of Master — Eeview. 

Wliere a case was referred to a master to liear and détermine ail mat- 
ters in controversy, the master's findings ou couflictlng évidence, wliile 
not concluslve, wlll be sustained unless manlfestly erroneous. 

|Ed. Note. — For otlier cases, see Appeal and Error, Cent. Dig. §§ 4008- 
4010; Dec. Dig. § 1019. *J 

2. Trusts (§ 105*) — Co^-structive Trîtsts — Misappropriation of Funds. 

Wliere it dld not appear that a corporation was insolveut and that It 
had ceased to prosecute the ob.iects for which it was created when cer- 
tain of its funds were used to pay notes to a bank, executed by its prési- 
dent to cover an alleged loss by the failure of the former corporation, 
the money so pald was not impressed with a trust so as to be reeoverable 
for the beneflt of the estate of the new company in l)ankruptcy. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. § 150 ; Dec. Dig. 
i 105.*] 

Appeal from the Circuit Court o£ the United States for the West- 
ern Division of the Southern District of Ohio; Howard C. Hollister, 
Judge. 

Intervention by the First National Bank of Middletown, Ohio, 
against H. H. Haines, receiver of the New Decatur Buggy Company. 
Judgment for plaintiff, and défendant appeals. Affirmed. 

Kramer & Bettman, of Cincinnati, Ohio (Gilbert Bettman, of Cin- 
cinnati, Ohio, of counsel), for appellant. 

B. F. Harwitz, of Middletown, Ohio, and Joseph W. O'Haia, of 
Cincinnati, Ohio, for appellee. 

Before WARRINGTON and DENISON, Circuit Judges, and 
SATER, District Judge. 

PER CURIAM. This was a case begun by appellee in another 
cause pending in the court below, by filing therein its intervening pé- 
tition against Haines, as receiver of the New Decatur Buggy Com- 
pany, alleging that the receiver had been authorized by the court to 
borrow money to carry on the business of the buggy company; that 
under such authority the receiver borrowed from the bank three sums 
of money and gave to the bank his three promissory notes payable to 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
203 F.— 15 
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its order and dated, respectively, May 30, June 3, and June 19, 1908, 
the first two for $1,500 each with interest at 6 per cent, per annum, 
and the third for $1,000 — each note being in substance described in 
a separate count, with copy attached as an exhibit — and alleging re- 
fusai of payment, with the ordinary prayer. The answer admits thèse 
allégations. Avoidance is sought by averment that the bank is in- 
debted to the receiver in excess of the amount of the notes, for the 
reasons : That prior to the existence of the New Decatur Buggy Com- 
pany there was a corporation known as the Decatur Buggy Company, 
which, on May 11, 1904, was adjudged bankrupt in the court below, 
and among its debts was one of $14,227.75 owing to the intervening 
bank; that on January 23, 1905, the New Decatur Buggy Company 
(of which appellant is receiver) was organized as a corporation under 
the laws of Ohio, and in the following July, Harry H. Elwood, one 
of the défendants, executed and delivered to the bank 81 promissory 
notes, each for $50, payable on Monday of each week beginning Feb- 
ruary 20, 1905, and ending September 3, 1906; that thèse notes were 
payable to the order of the new buggy company, were indorsed by it, 
and paid out of its assets; that no considération was given for the 
notes but that they were given to reimburse the bank in part for a 
loss it suffered as a créditer of the old buggy company; that such 
payment by the new company was a diversion and misappropriation 
of its money and was "unlawfully and fraudulently received by said 
intervener" ; and that the bank is indebted to the receiver for the 
sum of said notes, to wit, $4,050, with interest from September 3, 
1906, as "for moneys had and received to the use and benefit of" the 
new buggy company. The prayer is that the intervening pétition be 
dismissed and that the notes sued on be canceled. 

The bank's reply dénies such alleged diversion and misappropria- 
tion; avers that if the 81 Elwood notes were paid by the new buggy 
company the bank had no knowledge of such facts and believed the 
notes were paid by Elwood; dénies the right of set-ofif, because the 
alleged transactions were between other persons and are not connected 
with and do not arise out of the matters set up in the intervening pé- 
tition, and because the new company is indebted to the bank in a 
sum (distinct from that represented by the notes sued on) in excess 
of the amount claimed by the receiver and that if any right of set-off 
exists it ought to be made against the sum so due and owing by the 
new buggy company to the bank. 

By consent of parties a référence was made by the court to a spécial 
master "to hear and détermine ail matters in controversy" under the 
pleadings; and the spécial master was "directed to report ail the évi- 
dence adduced before him, with his findings of fact and conclusions 
of law separately." 

The case was tried and submitted to the spécial master upon written 
évidence and the testimony of a number of witnesses produced before 
him. His findings, among others, were that the bank's loan to the 
receiver upon his notes amounted to $4,000, with certain interest ; that 
Elwood was président and gênerai manager of the old company and 
later of the new company; that Elwood executed his 81 notes to 
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settle a loss of the bank through the failure of the old buggy company, 
for which loss "Elwood considered himself personally liable"; that 
the diversion of assets in fact occurred, but as to whether the bank 
received the moneys "with the knowledge that they were wrongfully 
diverted" the master found : 

"Thls question must be answered In the négative. There Is absolutely 
no evideuce to show that the First National Bank or any person connected 
therewith had any knowledge of the fact that there was a diversion of the 
assets of the New Decatur Buggy Company by any of its offlcers by reason 
of whlch the First National Bank was deriving any beuefit." 

Among his conclusions of law, the master held in favor of the bank 
upon its notes, unless the receiver had shown that the assets of the 
new buggy company ($4,050) were "unlawfuUy and fraudulently re- 
ceived by the bank." He beld as a matter of law that the receiver 
could offset his claim for such diverted assets against the notes of the 
bank, but that the bank could not offset its claim for money loaned 
otherwise than upon such notes to the new buggy company, against 
such claim for diverted assets. However, the master allowed recov- 
ery by the bank upon the three promissory notes sued on with in- 
terest. This resuit was manifestly reached through the finding that 
the bank had no knowledge of such fact of diversion of the new com- 
pany's assets. 

[ 1 ] In the court below the action of the spécial master was con- 
firmed. In the decree it is stated: 

"Upon considération whereof the court flnds that sald master was ap- 
poiiited by consent of the parties to hear and détermine ail matters in con- 
troversy, and report his flndings and conclusions to the court, and that there 
was sonie testimony to support the master's findings herein, and that his flnd- 
ings and conclusions depended upon conflicting testimony and upon the cred- 
Ibllity of witnesses. ïhe court therefore finds the master's findings of fact 
unassailable." 

However, the learned trial judge believed the finding as to the 
bank's want of knowledge touching the diversion of assets was er- 
roneous, and was constrained to confirm that finding only in obédience 
to the décision in Davis v. Schwartz, 155 U. S. 631, 638, 15 Sup. Ct. 
237, 239 (39 ly. Ed. 289), where, respecting a finding reported under 
a référence made by consent of parties to a master "to hear said 
causes and report to this court his findings of facts and conclusions 
of law" (155 U. S. 636, 15 Sup. Ct. 239, 39 L. Ed. 289), it was said 
by Justice Brown: 

■' * • * So far as it (the finding) dépends upon conflicting testimony, 
or upon the credibillty of witnesses, or so far as there is any testimony con- 
sistent with the finding, it must be treated as unassailable." 

It is forcefully contended by learned counsel that it was not neces- 
sary to the décision in that case to hold that the finding should be 
treated as "unassailable," and that this was inconsistent with the 
settled rule of the Suprême Court in that behalf. We are not called 
upon to pass upon this feature of the argument; for, in addition to 
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what is before pointée! out in thé decree, when alluding to the master 

and his findings the court below stated at the close of the opinion : 

"Tlie testimouy before hijn was conflietlng. Ile liad to pass and did pass 
on the credibility of wltneist-es and tliere was testimouy cousisteut «ith the 
niaster's finding. * * * " 

The référence in this case was very broad; it was not only made 
by consent of the parties, but it empowered the spécial master "to 
hear and détermine ail matters in controversy." In view of such 
consent and power, and also of the findings of the decree and state- 
ment in the opinion, before pointed out, and clearly justified by the 
record, we think the case falls within the acknowledged rule of the 
Suprême Court touching the effect of a master's findings under a state 
of évidence such as that described by the court below. Kimberly v. 
Arms, 129 U. S. 512, 524,, 9 Sup. Ct. 355, 359 (32 L. Ed. 764).^ In 
that case the spécial master was appointed by consent and request of 
the parties and given power "to hear the évidence and décide ail the 
issues." It is true that the right is there declared to réside in the 
court to set aside the findings of the master "where there has been 
manifest error in the considération given to the évidence, or in the 
application of the law, but not othervvise." The weight thus given 
to such findings is due to the fact that the référence is — 

" * * * by consent of parties, of an entire ease for tlie détermination of 
ail Its Issues, though not strictly a submission of the controversy to arbitra- 
tion — a proceeding whieh is governed by spécial rules — Is a submission of the 
controversy to a tribunal of the parties' owu sélection, to be governed In its 
conduct by the ordinary rules applicable to the administration of justice in 
tribunals establlshed by law." 

Now, recognizing the right to set aside the master's findings, it does 
not seem to us that the évidence as a whole is manifestly inconsistent 
with the claim in substance urged that the bank believed either that 
the moneys applied in payment of the notes belonged to Elvvood or 
that his obligation upon the notes was rightly assumed by the new 
Company. 

[2] The point made, that independently of the findings the money 
paid in discharge of the 81 notes of Elwood was impressed with the 
character of a trust and can be recovered for that reason, is not ten- 
able. It does not appear that the corporation was insolvent and that 
it "ceased to prosecute the objects for which it was created" within 
that period, and consequently the case of Rouse, Trustée, v. Mer- 
chants' National Bank, 46 Ohio St. 493, 22 N. E. 293, 5 L. R. x\. 378, 
15 Am. St. Rep. 644, relied on by appellant, is not applicable. It 
would seem rather that cases like Graham v. Railroad Co., 102 U. 
S. 153, 154, 26 L. Ed. 106, are in point. This is strengthened by the 
fact that moneys and negotiable instruments only were used in the 
transactions resulting in the diversion. SpavUding v. Kendrick, 172 
Mass. 71, 72, 51 N. E. 453; Stephens v. Board of Education, 79 
N. Y. 183, 187, 35 Am. Rep. 511; Holly v. Missionary Society, 180 

1 That case, as well as Davis v. Scliwartz, was followed by this court, the 
présent Mr. Justice lAirton anuouncing the opinion, in Singleton v. Felton, 
101 Fed. 527, 42 G. C. A. 57. 



IN BE HOLDEN 229 

U. S. 284, 290, 293, 21 Sup. Ct. 39S, 45 L. Ed. 531; State Bank 
V. United States, 114 U. S. 401, 410, 5 Sup. Ct. 888. 29 L. Ed. 149; 
Gay V. Hudson River Electric Power Co. (C. C.) 190 Fed. 771, 804; 
Kimmel v. Bean, 68 Kan. 598, 75 Pac. 1118, 64 L. R. A. 785, 104 
Am. St. Rep. 415. It is not necessary to détermine the other questions 
presented. 
The decree below must be affirmed, with costs. 



In re HOLDEN. 

(Circuit Court of Appeals, Sixth Circuit. March 4, 1913.) 

No. 2,275. 

1. BANKETJPTCT (§ 136*)— WlTHHELD ABSETS— CONTEMPT PBOCEEDINGS— FlND- 
INQS— REVIEW. 

Where, in proceedings to compel a bankrupt to pay over alleged wlth- 
held assets, the referee's finding that property had been wlthheld did not 
purport to be based solely on book entries or otlier coutrolllng data, but 
upon an account stated by him showing a net balance due of $4,000, the 
référée, however, expressly refraining from flnding whether the bank- 
rupt's failure to keep books of account or records of any klnd from whieh 
the true status of his affairs could be determined was willful or inten- 
tional, such finding was not concluslve on the court either by way of es- 
toppel or otherwlse, but the court was entitled to mabe an Independent 
examlnation of the facts, and détermine whether the bankrupt had in 
his possession money or property which he willfully and intentlonally 
withheld. 

fEd. Note. — For other cases, see Bankruptcy, Cent. Dig. |§ 233, 235 : 
Dec. Dig. § 136.*] 

2 Bankbupict (§ 136*) — Withhei-d Assets— Oontempt Pboceedinqs — Ik- 

ABILITY. 

In the absence of a flnding that the bankrupt is In possession or con- 
trol of assets found to be withheld by him, a showing that he is unable to 
pay to his trustée money ordered by the référée to be paid as such with- 
held assets is a sufficient answer to a proceedlng to punish him for con- 
tempt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 233, 235 ; 
Dec. Dig. § 136.*] 

3. Bankruptcy (§ 444*) — Pboceedinqs — Pétition foe Review— Soope. 

A pétition for review in bankruptcy proceedings présents for review 
only questions of law arlsing out of the facts found by the trial court 
or admitted by the parties. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 920-927; 
Dec. Dig. i 444.* 

Appeal and review in bankruptcy cases, see note to In re Eggert 43 
C. C. A. 9.] 

In Bankruptcy. Pétition by William B. Holden, trustée of Jay A. 
Haring, bankrupt, to revise an order of the District Court (193 Fed. 
168) dismissing the proceeding to punish the bankrupt for contempt 
in failing to pay over $4,000 alleged to hâve been unlawfully retained 
by the bankrupt from his trustée. Affirmed. 

•For other cases see same toplc & î numbbb in Dec. k Am. Dlgs. 1907 to date, & Rep'r Indexes 
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B. M. Corwin and C. V. Hilding, both of Grand Rapids, Mich., for 
petitioner. 

Dunham & Dunham, of Grand Rapids, Mich., for respondent. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. This case cornes hère on a péti- 
tion to revise in matter of law an order of the court below dismissing 
the pétition in a contempt proceeding. April 6, 1911, basing his action 
upon testimony of the bankrupt, the trustée presented a pétition to the 
référée, alleging that the bankrupt had "fraudulently appropriated to 
his own use, secreted, concealed and transferred property or money, 
or both, which your petitioner, as trustée in bankruptcy in this matter, 
is entitled to receive, to the amount of $6,676.21," and also certain 
profits on merchandise sold by the bankrupt, the amount of which pe- 
titioner was unable to state because the bankrupt had kept no proper 
books of account; and praying for an order directing the bankrupt 
to account for such sum and profits. Answer was made consisting 
in substance of déniais, and also an averment that the trustée had taken 
possession of the stock, papers, and books of the bankrupt, and so had 
prevented him from further accounting. The assets of the bankrupt 
consisted of a stock of merchandise. He had been in business at 
Grant, Mich., from February 10, 1910, to January 26, 1911, and also 
at Sand Lake and Kent City, Mich., goods having been taken to thèse 
latter places from his stock at Grant. He was adjudged bankrupt on 
the date last mentioned. The matter of accounting was heard upon 
évidence offered by the trustée, but none was offered by the bankrupt, 
although he was présent and represented by counsel. The référée 
stated an account, and found that respondent had failed to turn over 
$4,000, and ordered him to pay that sum to the trustée within 30 days. 
November 20, 1911, the trustée filed a pétition in the court below 
setting out the proceedings mentioned, alleging that service of the 
referee's order had been made upon respondent, that he had failed to 
pay any part of the sum covered by the order, and praying for an 
order directing respondent to appear and show cause why an attach- 
ment for contempt should not issue against him for disobedience of the 
referee's order. On the same date an order was entered in the court 
below, reciting that a hearing was necessary, and directing that re- 
spondent file answer and show cause why the prayer of the pétition 
should not be granted. The bankrupt's answer to the pétition was 
in the form of an affidavit, distinctly denying that he had at any time 
secreted or concealed any of his property, or in any manner disposed 
of any with intent either to cheat or def raud his creditors ; that at the 
time he was declared a bankrupt ail of his property, except his wearing 
apparel, was delivered to the trustée ; that the only reason he had dis- 
obeyed the order of the référée was his "absolute inability to obey the 
same"; that for several months prior to the bankruptcy "he had to 
leave his business almost entirely in charge of clerks, whom at that 
time he believed to be honest" ; that his health was such that he had 
to get out of doors and away from business, but that he honestly 
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belîeved every dollar receîved by his clerks would be properly ac- 
counted for and turned over; that until the hearing before the référée 
he believed this had been donc, stating, also, that he was unable to give 
any further explanation of his business than that given before the 
référée. No additional proofs were taken in the court below, and no 
steps were taken to hâve the referee's order reviewed. One of the 
questions considered below was: 

"Under thèse drcumstances, Is the flnding and order of the référée conclu- 
sive upon both the bankrupt and this court, and is the duty of this court 
in the promises merely formai and ministerial, or is it the duty of this court 
to make an independent Investigation of the facts disclosed by the évidence 
and to reach an independent conclusion based upon such investigation?" 

The évidence taken before the référée was certified to the court be- 
low. The learned trial judge examined the whole record with a view 
of reaching an independent conclusion "at least as to the ability or in- 
ability of the bankrupt to comply with the order of the référée," and 
he also very fuUy considered the law of the case ([D. C] 193 Fed. 
168). The opinion of the court is part of the record and in practical 
efïect treated by the parties as a finding of facts ; and, unless we so 
treat the opinion, the petitioner has nothing hère for review. It is im- 
portant to compare the findings of the référée with the conclusion of 
fact reached by the trial judge, for both are based upon the same 
évidence. The ultimate finding of the référée is : 

"I therefore flnd that the respondent bankrupt has failea to account for 
property, or money, or both, of the value of $4,000, and that such amount 
belongs to this estate, and is withheld from the trustée thereof." 

In the récitals of the order entered by the référée this appears : 

"The saJd respondent has failed to account for the sum of $4,000, and that 
such amount belongs to this estate and is coneealed and withheld from the 
trustée thereof." 

In the course of the opinion the court reached this conclusion : 

"However, if It be conceded that the burden and duty of exi)laining the 
disposition and disappearance of property or money reeently in his posses- 
sion rest upon the bankrupt, yet the proofs in this case fall short of estab- 
lishing respondent's guilt. * * » Hère no money which has not been ac- 
counted for has been dlrectly and reliably traced to the possession of the 
bankrupt and the order of the référée requlred him to pay to the trustée the 
sum of $4,000 in money. ïhere is no positive testimony that he had in his 
possession at the time of his failure any part of the stock of goods except 
those located in the store and turned over to the trustée. Indeed, the tlieory 
of the trustée is not that the bankrupt has goods in his possession, but rather 
that he has converted goods into cash, and has the money in his possession. 
The proof is vsfholly circumstantial, and rests upon a foundation of infer- 
ence and presumption v?hich may be very much at varlance with the actual 
facts. At best, the case made against this bankrupt is a doubtfui one. 
* * * In this case the évidence is sufflcient to establish an Indebtedness 
of the bankrupt to his estate in the sum of $4,000, and thus to justify the or- 
der of the référée requirlng him to pay that sum to the trustée, but it is not 
sufflcient to establish concluslvely his présent ability to pay that sum of 
money." 

[1] It is to be observed that the référée did not find that $4,0OQ 
in property or money or both were in the possession or control of the 
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respondent; nor did he find that such sum was concealed or vvithheld 
by respondent. Indeed, he expressly found that the account as stated 
by him showed a net balance due of $4,000, and from that he deduced 
the finding before shown. He distinctly refrained from finding 
whether the bankrupt's failure to keep books of account or records of 
any kind "from which the true status of his afïairs could be determined" 
was "willful or intentional," and this tends to négative bad faith 
in respondent. It appears both by the referee's findings and the court's 
opinion that the referee's statement of the account was in several ma- 
terial respects but an approximation. The findings do not purport to 
be based solely upon book entries or other controlhng data. Surely 
it was quite as open to the judge,' as it was to the référée, to draw 
inferences and deduce a conclusion from such a source as this. It was 
not even a case of conflicting évidence, depending upon the credibility 
of witnesses who were before the référée and not the court. Ohio 
Vallev Bank Co. v. Mack, 163 Fed. 155, 158, 89 C. C. A. 605, 24 L. R. 
A. (N. S.) 184 (C. C. A. 6th Cir.) ; In re Swift (D. C.) 118 Fed. 348, 
349 ; 1 Loveland on Bankruptcy (4th Ed.) pp. 225, 226. The court, not 
the référée, was charged with the responsibility of exercising the 
power of commitment for contempt (Smith v. Belford, 106 Fed. 658, 
661, 45 C. C. A. 526 [C. C. A. 6th Cir.]); and it will not do to say 
that findings like thèse operate (if indeed findings of the référée can 
ever operate) as an estoppel upon the bankruptcy court or otherwise to 
conciude it. Judge Severens said, when speaking of an order of a réf- 
érée and the power of the trial judge in Re Leech, 171 Fed. at page 
625, 96 C. C. A., at page 427 : 

"The .l'udge iiilght hâve taken new évidence, If it had heen ofïered, or he 
might hâve exaiulued the évidence reported hy the référée and détermine for 
liiniself wiiat tlie facts were." 

The presen! Jvlr. Justice Lurton said in Ohio Vallev Bank Co. v. 
Mack, supra, 163 Fed. 158, 89 C. C. A. 605, 24 L. R. A. (N. S.) 184: 

"No arhitrary rule can he laid dowu for determining the weight whleli 
shouhl he attached to a finding of faet hy a l)anljrupt référée. His position, 
and diities are analogous, liowever, to those of a sjieeial master directed to 
talve évidence and report his conclusions, and the rnle applicable to a review 
of a referee's finding of fact must be suhstautially that applicable to a mas- 
ter's report." 

In the unreported case, Re Contempt Proceedings against Goldman, 
not for publication, which was cited in the argument, Judge Denison 
said : 

"In the proceedings before tlie référée, the question was whether the re- 
spondents had accounted for the reeeipts. In this proceedlng, the question 
Is whether Goldman novv has, in his possession or under his control, a certain 
sum of money, or perhaps whether he did hâve such suni of money In his 
control on the date of tlie referee's order, so that he was tlieu able or is 
now able to comply with the order. Upon the facts, In many cases, thèse 
(juestious would be the same, but upon tlie facts in other cases, thèse ques- 
tions niight be distinctly différent, so that I thlnk there Is no gênerai and 
Invariable rule of estoppel by the previous flnding. X.hider the clrcumstances 
of ihis case, I do not thlnk the absolute rule of estoppel should be adopted." 



IN EE HOLDEN 233 

It is true that the court there discréditée! the story of the respondent 
and committed him, but it did not regard itself as bound by the referee's 
order, and, on the contrary, modified the order by concluding that a 
sum less than that contained in the finding and order of the référée 
was in possession of the respondent, and thereupon ordered that the 
opinion should be filed as a finding of facts. It is further to be ob- 
served of that case that possession of the balance not accounted for 
was found to be in the respondent. Two facts thus concurred to vaH- 
date the order and require its exécution — title to the money in the 
bankrupt's estate and possession of the money in the bankrupt. Muel- 
1er V. Nugent, 184 U. S. 13, 14, 22 Sup. Ct. 269, 46 L. Ed. 405. The 
converse of this must be true in the instant case. 

[2] The court was not satisfied either that the findings of the référée 
or the évidence showed the respondent to be in possession or control 
of the $4,000; and it would be a harsh rule to attempt to control the 
action of that tribunal upon any theory of estoppel. If the court was 
right in its belief, it is manifest that an order of commitment would 
bave been a fruitless proceeding. Besides, as Judge Severens said in 
Sinsheimer v. Simonson, 107 Fed. 898, 907, 47 C. C. A. 51, 60 (affirmed 
in Louisville Trust Co. v. Comingor, 184 U. S. 18, 23, 22 Sup. Ct. 
293, 46 L,. Ed. 413), concerning facts differing from those involved hère 
though not difïering in principle : 

"But it is well settled that a showing niade by a respondent that he is 
unable to do an act required of him upon an order to show cause is sufficient 
answer. It matters not, for the purpose of .such a proceeding. that the in- 
ability to do the thins; required may be in conséquence of his own fault, arls- 
ing from a mère nilseoneeptlon of liis rights, or committed before the court 
took jurisdiction of the matter. The court cannot compel an impossibility." 

It is not necessary either to cite or comment on the décisions relied 
on by the court below, for our review of the présent case is restricted 
to the questions presented by the pétition for revision. 

[3] It is settled that in such a proceeding only questions of law can 
be determined; and such questions must arise out of the facts found 
by the court below or admitted by the parties. In re Stewart, 179 
Fed. 222, 228, 102 C. C. A. 348 (C. C. A. 6th Cir.) ; In re Taft, 133 
Fed. 511, 513, 66 C. C. A. 385 (C. C. A. 6th Cir.) ; In re Leech, supra, 
171 Fed. 625, 626, 96 C. C. A. 424. As Mr. Justice Holmes said in 
Duryea Power Co. v. Sternbergh, 218 U. S. 299, 302, 31 Sup. Ct. 25, 
26 (54 L. Ed. 1047) : "A pétition for revision opens only questions of 
law." 

After ail, the finding of the référée was practically supplanted by the 
finding of the bankruptcy court ; and, since vve are bound in this pro- 
ceeding to accept the latter finding, it is plain that the order of the 
court below dismissing the pétition of the trustée must be afifîrmed, 
with costs. 
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BODRN & HAAO et al. v. LOVELL. 

(Circuit Court of Appeals, Fîfth Circuit. March 4, 1913.) 

No. 2,303. 

1. BaKKRUPTCT (§ 311*) PREFEKïNCES — APPKOrBIATIOX OF GOODS. 

Bankrupts, who were cotton merchanta, haviiig procured clalmants to 
pay drafta on the failli of forged bills of lading for cotton, shipped cot- 
ton to the claimauts, to be delivered under tlie forged bills. Bank- 
ruptcy having intervened, clalmants procured the cotton pursuant to for- 
elgn attachments, tbe forelgn court not recoguizing the bankrnptcy pro- 
ceedings in the United States. Seld, that it havlng been determined 
that clalmants were the owners of such cotton, and that they, by paylng 
the forged dratts, had pald for the cotton prier to the bankruptcy pro- 
ceedings, tlieir appropriation thereof dld not constltute an unlawful 
préférence so as to preclude the allowance of thelr other clalms in bank- 
ruptcy proceediugs. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 497-500; 
Dec. Dlg. § 311.*] 

2. Bankbuptgy (§ 312*)— Attachmbnt Peoceedings— Estoppel. 

Clalmants havlng pald drafts attached to forged blUs of lading for 
cotton alleged to hâve been shipped by the bankrupts, cotton was actual- 
ly shipped under genulne bills, whlch the bankrupts destroyed, and sub- 
séquent to the intervention of bankruptcy was secured by claimauts under 
forelgn attachments. ïhe bankrupts' trustée procured certain Kuglish 
credltors also to attach the cotton, but thelr attachments were subsé- 
quent to those of clalmants, who subsequently were permitted to retain 
the cotton under an agreement based on a large considération pald to 
the trustée, which recognized clalmants' ownership of ail the cotton at- 
tached. Held, that such lltigatlon could not operate to estop clalmants 
from asserting other clalms not involved thereln in the bankruptcy pro- 
ceedings. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 49G-500; 
Dec. Dig. § 312.*] 

Appeal from the District Court of the United States for the North- 
ern District of Alabama; Wm. I. Grubb, Judge. 

In the matter of bankruptcy proceedings of Knight, Yancey & Co. 
From a decree (190 Fed. 893) rejecting proofs of debt of Boden & 
Haac and others, foreign creditors of the bankrupt, on objection of 
W. S. Lovell, trustée, the creditors appeal. Reversed and remanded, 
with instructions. 

Wm. D. Thomson, of Atlanta, Ga., for appellants. 
Walker Percy, A. Benners, and Borden Burr, ail of Birmingham, 
Ala., for appellee. 

Before FARDEE and SHELBY, Circuit Judges, and MEEK, Dis- 
trict Judge. 

FARDEE, Circuit Judge. This is an appeal from a decree reject- 
ing proofs of debt in the bankruptcy of Knight, Yancey & Co. The 
appellants were creditors of the bankrupt, and proved their claims in 

*For other cases see same topic & § numeer In Bec. & Axa. Digs. 190Î to date, & Rep'r Indexes 
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regular form. Objections were filed by the trustée to the allowance of 
each of the said claims as follows : 

"First. That said alleged creditor bas not a provaWe claim against the es- 
tate. 

"Second. That said créditer has received préférences voldable under section 
60, subd. B, of the Bankruptcy Act (Act July 1. 1898, c. 541, HO Stat. 562 
LU. S. Comp. St. 1901, p. 3445]), aud said creditor has not surrendered such 
préférences. 

"Third. That there has been made to said creditor conveyances or transfers 
of property void or voidable under section 67, subd. E, and such creditor 
has not surrendered such conveyances or transfers. 

"Fourth. That at the time of the adjudication in bankruptcy of said bank- 
rupt firin there was in the possession of carriers for the purpose of being trans- 
ported to Bremen, Germany, a large amount of cotton, to wit, 10,000 baies, as 
to which said bankrupt estate claimed to hâve an Interest in and the title 
to. That the bankruptcy laws of the United States are not recognized In 
the country of Germany. That said créditer, with knowledge or notice of the 
claim of said estate in and to said cottoo, sued out process under the German 
law similar to what is known under our law as a gênerai attaehment, and 
had such process levied upon such cotton in the possession of said carrier, 
and by means of said process obtained a large sum of money, to wit, a sum 
larger than the amount which said creditor now seeks to prove as an indebt- 
edness against said estate. Tour petitioner avers that such attaehment was 
sued out by said creditor and levied upon said property as belonging to and 
being the property of Knight, Yancey & Co., a partnership, and, inasmuch as 
the German law does not recognize the title of your petitioner or the court 
proceedings under which he is acting, said property was enabled to be selzed 
by said creditor and applied in a large part to the satisfaction of ail liis 
debts except the amount which it now seeks to prove against said estate." 

This objection of the trustée was sustained by the référée, who 
held that the cotton received by the appellants in Germany after the 
adjudication in bankruptcy was, under the facts shown in the record, 
a portion of the bankrupt's estate, and that, therefore, the appropria- 
tion of said cotton by appellants was in effect a payment to them out 
of the funds of the estate of Knight, Yancey & Co. ; and, while he 
allowed the claims to be filed, he further ordered that the appellants 
should not receive any dividends thereon until other creditors had 
received dividends in the proportion above stated. This order of the 
référée, refusing participation in dividends, was on pétition for re- 
view affirmed by the District Court. 

The case was tried upon an agreed statement of facts, which shows, 
among other matters not material to recite, that the appellants resided 
in Germany, and had been purchasers of cotton from the bankrupt. 
This cotton was sold to them in 100-bale lots, and it was customary, 
upon shipping to the appellants each 100 baies of cotton, to draw a 
draft with bill of lading attached for the purchase price of said 100 
baies. Each of the appellants had bought several separate lots of cot- 
ton in this way, and held several separate and independent drafts, each 
of said drafts being for the purchase price of a certain 100 baies of 
cotton, and to each of said separate drafts had been attached a bill of 
lading calling for the particular 100 baies of cotton described and re- 
f erred to in the draft attached thereto. When the appellants paid the 
drafts in question, and got the bills of lading, they believed the bills of 
lading to be genuine, and that they thereby became purchasers of cot- 
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ton described in the bills of lading. Upon the failure of Knight, Yan- 
cey & Co. and their adjudication as bankruptSj it became apparent to 
the receiver of the bankrupts that the bills of lading attached to the 
drafts were forged, and that no cotton had been shipped at the time 
the drafts were paid. It further appeared, however, that subséquent 
to the issuance of the forged bills of lading and the payment of the 
drafts attached thereto cotton had been shipped on genuine bills of 
lading bearing similar marks of identification to that described in cer- 
tain of the bills of lading held by the appellants, and that such cot- 
ton was then on board vessels bound for Germany ; and that, as to cer- 
tain other drafts held by said appellants for separate and distinct lots 
of cotton, no shipments whatsoever had been made. Immediately up- 
on discovering thèse facts, the receiver of the bankrupt notifàed the 
German creditors that the bills of lading held by them were spurious, 
and that they had no title to any cotton under said bills of lading. In 
this State of affairs, and without definite information as to ail of the 
facts in the case, or as to their rights, the appellants took out attach- 
ment suits on those drafts to which had been attached bills of lading 
calling for cotton bearing the same marks as were borne by the actual 
cotton on board the two steamships in question. Those drafts held 
by the appellants which represented the purchase price of cotton not 
bearing marks similar to those on thèse two vessels, were not included 
in the attachment suits, and are the drafts which the appellants hâve 
proven in the bankruptcy court. The receiver of the bankrupt never 
had possession of the original bills of lading for the cotton on thèse 
two steamships, as they had been taken from the files of Knight, Yan- 
cey & Co. by John W. Knight and concealed by him prior to the ad- 
judication. It afterwards developed that as a matter of fact it had 
been the custom of John W. Knight for some time prior to his failure 
to attach forged bills of lading to drafts, and in this manner collect 
from customers who thought at the time of paying the drafts that 
the bills of lading were genuine. It had further been his custom to 
subsequently ship, under genuine bills of lading similaf in form, real 
cotton to the parties who had previously paid drafts with forged 
bills of lading attached. In such cases Knight would conceal or de- 
stroy the genuine bills of lading, and allow the carriers to make de- 
livery on forged bills of lading; and prior to the adjudication in bank- 
ruptcy this had been donc, and parties holding forged bills of lading 
had received cotton marked as was the cotton in their forged bills, 
and had never known the fact that the bills under which the cotton 
had been delivered were not genuine bills of lading. 

The receiver employed counsel in Germany to try to get this cot- 
ton for the bankrupt estate. The counsel so employed informed the 
receiver that the laws of Germany would not recognize any title 
claimed by the receivers to hâve vested in them by opération of the 
bankruptcy law of the United States. The receiver, therefore, not 
having the original bills of lading so as to be able to claim title as 
holders of the original bills of lading, made no direct effort to get 
said cotton by légal process, but made a secret agreement with other 
gênerai creditors of Knight, Yancey & Co. residing in Liverpool, who. 



BODEN & HAAC V. LOVELL 237 

"however, had no spécial claim to the particular cotton on board the 
two steamships in question, under which thèse Liverpool creditors tool< 
out in Germany attachments against Knight, Yancey & Co., and sought 
to levy the same on the cotton then approaching the German ports, 
it being understood that the receiver of Knight, Yancey & Co. would 
bear the expense of this attachment proceeding, and should, as be- 
tween the receiver and the Liverpool creditors, get the benefit of any 
profit that might be obtained by the Liverpool creditors from this pro- 
ceeding. Thèse attachment proceedings by both the' Liverpool cred- 
itors and the appellants were taken out before the vessels arrived in 
port, and an effort was made to levy both attachments on the cotton in 
thèse ships when they arrived in port. The appellants succeeded in 
getting their attachment levied first, which, under the law, gave them 
a préférence as against the Liverpool creditors whose attachment was 
levied subsequently. No subséquent proceedings were taken in either 
of the attachment cases after the levy thereof, but an agreement was 
efïected by which the cotton on thèse ships and other ships not yet 
arrived or attached was turned over to the appellants as owners there- 
of, upon their paying to the Liverpool creditors, for the benefit of the 
trustée, a certain amount of money per baie. 

The référée in certifying the matter to the District Court states that 
the question to be considered on review is : 

"Whether or not the cotton recel ved by the petltioners in Germany under 
the circumstances set out in said agreed statement of facts was a part of the 
bankrupt estate of Knight, Yancey & Co. at the time of its reeeipt by said 
creditors, so that the reeeipt thereof by said creditors was in effect, a partial 
payment of their claims against said banlcrupt estate." 

The décision of the judge of the District Court is based upon the 
theory that the appellants were estopped by the reeeipt of the cotton 
in Germany from claiming a right to share in any dividend which 
might be declared. He expressly dechned to go into the question as a 
matter of fact and law as to whether the cotton received by the appel- 
lants in Germany was property of the bankrupt estate of Knight, Yan- 
cey & Co. at the time of its reeeipt by the appellants, or whether it 
was the property of the appellants themselves, title to which had passed 
to them prior to the date of the adjudication in bankruptcy, holding 
that, by reason of the estoppel which he found to exist against appel- 
lants, the décision of the question as to the ownership of the cotton at 
the date of the adjudication was rendered unnecessary. 

Appellants contend that this décision of the District Judge was not 
warranted by the pleadings and record in the case, and that the judge 
should hâve considered and decided the question as to the légal and 
équitable ownership of the cotton at the date of the adjudication in 
bankruptcy, as certified to him by the référée, and should hâve held 
that said cotton was the property of appellants. When this case was 
decided in the District Court, there was then pending in this court two 
other cases in which the custom of business of Knight, Yancey & Co. 
in handling foreign cotton on forged bills of lading was under consid- 
ération, and in both this court, after a thorough considération of al! 
of the authorities bearing on the question as to whether the title of the 
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cotton under such circumstances passed to the foreign purchaser or 
whether it remained in the bankrupt estate, subsequently decided in 
favor of the foreign purchasers. Lovell v. Newman, 192 Fed. 753, 
113 C. C. A. 39; Hentz v. Lovell, 192 Fed. 762, 113 C. C. A. 48. 

[1] Thèse décisions are controlling, and require the holding that 
the cotton received by appellants under the forged bills of lading was 
cotton which they had purchased and paid for prior to the bankruptcy 
of Knight, Yancey & Co. This being the case, the possession and ap- 
propriation of the same cannot be held to be an unlawf ul préférence 
void ûnder the bankruptcy law. 

[2] The attachment litigation started in Germany, which resulted 
in the agreement based on a large considération paid to the trustée 
which recognizes the ownership of the appellants of ail the cotton 
attached, seems to hâve been instituted under a gênerai misapprehen- 
sion of the law and facts, and we find nothing therein on which to 
predicate an estoppelpreventing the appellants from asserting in the 
bankruptcy of Knight, Yancey & Co. their claims not in any wise in- 
volved in the litigation aforesaid. 

The decree of the District Court is reversed, and the cause is re- 
manded, with instructions to overrule the objections of the trustée, and 
allow the claims presented by the appellants as ordinary debts in the 
bankruptcy of Knight, Yancey & Co. : 
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(Circtiit Court of Appeals, Fifth Circuit. Febriiary IS, 1913. Eehearing 
Deiiied Mardi 25, 1913.) 

No. 2,441. 

1. Parties (§ S3*) — Nonjoikcee of Parties Défendant— Paeties Entitled 

10 Object. 

A flefendant cannot object to the nonjolnder of otlier défendants wheii 
his own riglits are not afCected tlierel)y. 

[Ed. Note. — For other cases, see Parties, Cent. Dig. § 133; Dec. Dig. 
§ S3.*J 

2. Vendob and Purchaseb (§ 275*)— I>ien Reseuveu in Deed— Assignment 

OF Px;rciiase-Money Notes. 

A purchaser of laud for the priée of which he exécutes notes secured 
by a vendor's lien reserved in the deed acqulres no tltle except subject 
to such lien which may be foreclosed by the holder of any of the notes 
which are due and unpaid. 

[Ed. Note.^Por other cases, see Vendor and Purchaser, Cent. Dig. § 
772 ; Dec. Dig. § 275.*] 

In Error to the District Court of the United States for the West- 
ern District of Texas; Thos. S. Maxey, Judge. 

Action at law by P. E. Kern against C. O. Coffin, and cross-action 
by Coffin against Kern. Judgment for Coffin in the cross-action, and 
Kern brings error. Affirmed. 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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F. G. Morris and C. L. Galloway, both of El Paso, Tex., for plain- 
tiff in error. 

Millard Patterson and J. A. Buckler, both of El Paso, Tex., for 
défendant in error. 

Before SHEEBY, Circuit Judge, and NEWMAN and GRUBB, 
District Judges. 

NEWMAN, District Judge. This cause cornes before the court on 
a writ of error to the action of the District Court directing a verdict 
against P. E. Kern, plaintiff in the District Court, and in favor of 
Coffin, upon his cross-action for the undivided 150 acres of land in 
controversy. Kern brought trespass to try title to the land in con- 
troversy against Coffin, who filed a cross-action or plea in reconven- 
tion against Kern, and it was on the trial of this suit and cross-action 
in the District Court that a verdict was directed as stated. 

It appears from the évidence in the case that M. J. McKelligon was 
the patentée of a 640-acre tract of land in El Paso county of which 
the undivided 150 acres in controversy was a part. It further ap- 
pears that McKelligon and his wife, Katie M. McKelligon, conveyed 
the undivided land in controversy to P. E- Kern, the plaintiff in the 
District Court, taking therefor 15 notes aggregating $4,500, of $300 
each, the first note of $300 being due six months after date, and the 
other notes of $300 each being due every four months thereafter un- 
til the purchase price should be paid. 

The deed from McKelligon and wife to Kern contained this stipu- 
lation : 

"But it Is expressly agreed and stipulated that the vendor's lien Is re- 
tained against tlie above-ûescribed property, premlses and improvements 
until tlie above-described notes and ail interest thereon are fully paid ac- 
cording to their face and ténor, efCect and reading, when this deed shall be- 
come absolute." 

This deed was properly èxecuted by McKelligon and wife in com- 
pliance with the Texas law. Other conveyances were made by Mc- 
KeUigon and wife tO' Kern which are not material hère. 

After the purchase of this land, Kern became pecuniarily embar- 
rassed, and made a deed to certain parties in trust of various proper- 
ties for the benefit of his creditors ; a part of such property being the 
land in controversy. Various transactions occurred in connection with 
thèse deeds which we consider wholly immaterial to the décision of 
the main question involved hère. 

Three of the notes given by Kêrn to McKelligon were purchased 
by William Coffin, who died without having coUected them. C. O. 
Coffin, the executor and sole devisee of William Coffin, brought suit 
against P. E. Kern, M. W. Stanton, and Park W. Pitman, the latter 
one of the trustées to whom Kern had conveyed the land, ail résidents 
of El Paso county, Tex., and McKelligon and wife, nonresidents of 
the State, R. E. Beckham, receiver of the El Paso National Bank, al- 
leged to be a résident of El Paso county, Tex., and Oppenheimer Bros. 
& Veith, a copartnership, résidents of Kings county, N. Y., the State 
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Bank of Holton, Kan., and C. Hanrahan. The prayer of the suit 
was that Coffin, as executor, hâve judgment against Kern and Mc- 
Kelligon and wife for the amount of the three notes owned by him. 
He prayed for judgment foreclosing the Hen upon the real estate in 
question for the satisfaction of the indebtedness claimed by him, and 
he prayed for a judgment and order directing a sale of such real 
estate so as to shut ofï and extinguish any lien that may be claimed 
by any holder of either of the other of said 15 promissory notes, and 
prayed for an order directing the sale of said real estate in order 
that ail the claims held by any one or by the various défendants might 
be paid off and satisfied eut of vvhatever might be realized through the 
sale of the property, and for judgment declaring that the holders of 
any of said notes wliich by their terms might not be due should, after 
the sale, look to the fund which might be realized by the same for 
their payment. 

Citation issued in due form, and Kern was served and appeared, 
and a number of others made parties appeared. Some of them were 
served out of the state, and some question is raised as to the suffi- 
ciency of the service. We deem this immaterial from the fact that 
Kern was served, appeared, and defended. 

The suit of Coffin against Kern came on to be tried, and the judg- 
ment of the court recited that the plaintiff appeared by his attorney 
and M. W. Stanton in person, and P. E. Kern and Park W. Pitman, 
and R. E. Beckham, receiver of the El Paso National Bank, and Oppen- 
heimer Bros. & Veith, a copartnership, and C. Hanrahan, ail appeared 
by their attorney s, and announced ready for trial. The judgment fur- 
ther recites that M. J. McKelligon, his wife, Kate McKelligon, and 
the State Bank of Holton, Kansas, "were ail duly served with process 
(notice as provided in article 1230 of the Revised Statufes of Texas) 
to appear and answer in this case at this January term, 1896, of this 
court, and at the request of plaintiff judgment by default was rendered 
by the court as hereinafter shovvn against said défendants, notified 
as aforesaid, under the provisions of article 1230 of the Revised Stat- 
utes of the state of Texas. Neither party demanded a jury, and the 
matters of fact in issue were submitted to the court, and the court, 
after hearing the évidence, finds as follows." The court then found 
that Coffin was the holder of three of the notes referred to, and that 
he is entitled to recover against Kern $1,228, being the amount due 
upon said three notes, including attorney's fées. It is then adjudged 
that Stanton is another holder of certain notes, and that Beckham, 
as receiver of the El Paso National Bank, is the holder of certain 
notes, but that thèse hâve heretofore been merged in a judgment, and 
that no interest in the real estate is claimed as to them, that Hanrahan 
is the holder of certain notes, and disposes of certain rights in the 
State National Bank of Holton, Kan. 

It is then adjudged that the notes held by Coffin and others are 
secured by a lien upon the real estate described in the plaintiff's pé- 
tition by virtue of the rétention of the vendor's lien therein mentioned. 
It is aiso adjudged that Coffin, as executor, do hâve and recover of 
the défendant Kern the sum of $1,228, with interest on the same from 
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date of the judgment at the rate of 8 per cent, per annum and ail 
costs, etc., and that he hâve exécution against Kern, and that the 
plaintiff recover the same amount from M. J. McKelIigon to be sat- 
isfied through the sale of the real estate. Order of sale is then di- 
rected commanding the sheriff of El Paso county to seize and sell the 
real estate described under exécution, and satisfy the judgment in 
favor of the plaintiff and others. Certain other matters contained in 
the judgment are immaterial. Execution was issued and the land in 
question sold, and the same was purchased by W. W. Turney, who 
subsequently conveyed it to Coffin. Turney, it is conceded, bought 
it for Coffin. After Coffin had thus acquired title to the land by con- 
veyance to him by Turney, the purchaser at sheriff's sale, the présent 
suit was brought by Kern. 

[1] It is contended by counsel for plaintiff in error Kern that cer- 
tain creditors of Kern were not made parties, and other questions are 
made as to the sufficiency of the service in the suit by Coffin against 
'Kern. We think thèse contentions are without merit, because it is 
clear that Kern was served, appeared, and defended, and judgment 
was rendered against him. He cannot complain that other parties 
were not made défendants unless his rights are in some way affected, 
and we are wholly unable to see how they are. 

[2] Kern's interest in the land in question, and his right and title 
thereto, were inferior always to the rights of the holders of the notes 
attached to which was the vendor's lien reserved by McKelIigon at 
the time of the sale. Any rights which Kern had at any time were 
necessarily subordinate to those obtained by the holders of the notes 
accompanied by the vendor's lien ; and this superior right in the hold- 
ers of the notes was recognized and reduced to judgment, and de- 
clared by the judgment to exist as against Kern and the land in con- 
troversy. During the progress of the présent case tender was made 
by Kern to Coffin, but this tender came too late, as the title to the 
land in question had already passed into Coffin. There can be no 
question whatever that Kern's right and title to the land in question 
was extinguished, and ended by the judgment of the court in the suit 
instituted by Coffin against Kern and others, and the sale made by 
the sheriff. 

We think the court below properly directed the verdict against Kera 
and in favor of Coffin. 

The judgment of the court below is affirmed. 
203 F.— 16 
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PAINE T STANDARD PLUNGER ELEVATOR CO. 

(Circuit Court of Appeals, Tlilrd Circuit. February 8, 1913.) 

No. 1,636. 

1. Principal and Agent (§ 89*) — Action by Agent for Commissions — Evi- 

dence CONSIDERED. 

Flndings of a référée to whoni by agreement an action at law was re- 
ferred under Pa. Act 1874 (P. L. 166), afflmied by the court, that plaln- 
tlff did not as agent malîe a contract for tbe fnrnishing aud Installation 
of machinery by défendant, so as to entltle hhn to a commission thereon 
under his contract of agency, held supported by tbe évidence. 

[Ed. Note. — For ottier cases, see Principal and Agent, Cent. Dlg. §§ 216, 
229-239 ; Dec. Dig. § 89.*] 

2. Appeal and Ereob (§ 1017*)— Review ce Findings of Référée. 

ïhe findings of a référée, wlietlier tbe subniission Is by mère consent 
or made in conformlty to statutory autbority, are not reviewable by the 
court, unless there is such manifest error in the same as would justify 
a court in setting aslde, under like clrcumstances, the verdict of a jury. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 2911, 
3961, 3996-4005 ; Dec. Dig. § 1017.*] 

In Error to the District Court of the United States for the East- 
ern District of Pennsylvania ; J. B. McPherson, Judge. 

Action at law by Léonard G. Paine against the Standard Plunger 
Elevator Company. Judgment (192 Fed. 75) for défendant, and plani- 
tiff brings error. Affirmed. 

Henry Spalding and Joseph A. Slattery, both of Philadelphia, Pa., 
for plaintiff in error. 

James E. Hood and John G. Johnson, both of Philadelphia, Pa., for 
défendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges, and REEL- 
STAB, District Judge. 

GRAY, Circuit Judge. The plaintiff below, plaintiff in error, is a 
citizen of Pennsylvania, and the défendant below, défendant in error, 
is a New Jersey corporation engaged in the manufacture and sale of 
elevators, having its factory at Worcester, Mass., and its principal 
office in the city of New York. On September 24, 1902, plaintiff 
and défendant entered into a contract by which plaintiff became a 
sales agent of the défendant, a brief mémorandum being signed, 
stating that the plaintiff was to receive a commission of 10 per cent, 
"on ail gross sales." On November 24, 1902, the plaintiff, at the re- 
quest of one Jones, manager of the défendant company, addressed 
a letter to the company, defining the terms of the agency. It was 
agreed that the plaintiff should "act as agent of the company in Phil- 
adelphia and vicinity, using his best efforts to secure work and also 
to give whatever time possible to construction work in gênerai," to 
maintain a suitable office, with téléphone, etc., free of charge to de- 
fendant. Plaintiff was to receive 10 per cent, commission on the 
face of ail contracts secured in his territory, payable when the con- 

•For other cases see same topic & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tracts were signed, and défendant was to advance to him, on ac- 
count of commissions, the sum of $5,000 per annum, to be deducted 
from plaintiff's commission when and if earned. 

This contract, at the request of plaintiff, was modified in January, 
1903, the advance or guaranty being raised to $7,000 per year, so as 
to permit him to employ one Shafto as an assistant, "whom he con- 
sidered a valuable man because of his acquaintance with architects and 
builders." A letter from Jones, manager of the défendant company, 
dated January 8, 1903, sets forth this modification in the contract 
and provides that the company "will allow you and your friend Shafto 
10 per cent, commission on ail sales made by you in Philadelphia, 
Washington, Baltimore, and such other territory as we may agrée 
upon that you can properly handle. I will further guarantee to you 
the sum of $7,000 per year, payable in equal monthly payments. You 
are to pay ail expenses, and at the end of the year we are to deduct 
from your commission the $7,000. The writer will see you within a 
short time, and we will détermine what territory you will be able to 
handle." The important modification of the first contract is, that the 
commission is to be on ail sales made by plaintiff in the territory as- 
signed, instead of a commission "on the face of ail contracts from 
my territory, payable when the contracts are signed." 

On March 31, 1904, the défendant entered into two contracts for 
the érection and installation of its elevators in the Philadelphia and 
New York stores, respectively, of John Wanamaker. Thèse two con- 
tracts aggregated the sum of $1,067,107. 

On October 16, 1908, suit was brought by the plaintiff in the court 
below, for 10 per cent, commission upon this amount, with interest 
from March 31, 1904. Commissions on other sales were also claimed 
in the same suit, but this appeal raises only the question of the right 
to recover on the Wanamaker contract. When the case was at issue, 
it was by agreement referred to a référée, under the act of Assembly 
of the State of Pennsylvania, of May 14, 1874 (P. L. 166), and its 
suppléments (Act 1889 [P. L. 80]). Subséquent proceedings can be 
best stated in the language of the court below in its brief opinion 
overruling the exceptions to the report of the référée, and rendering 
judgment in favor of the défendant in accordance therewith: 

"Tlils controversy was referred by the parties under the Pennsylvania Act 
of 1874 and its suppléments. The first report of the référée contained a 
careful and extended discussion of tlie évidence; but, for the reasons given 
in (C. C.) 186 Fed. 605, it seemed désirable to return the case for further 
proceedings — especially that the flndings of fact and conclusions of law 
luiglit be stated separately and specifically, This bas now been done in the 
supplemental report, which leaves nothlng to be deslred In the qualities of 
elearness and précision. The parties subuiitted nunierous requests for flnd- 
ings of fact — ^the plaintiff 96, and the défendant 14 — and nunierous requests 
also for conclusions of law, 39 on behalf of the plaintilï, and 15 on behalf of 
the défendant. Tliese requests were ail answered specifically, and the au- 
swers are clear and unanibiguous. It would be superfluous to go again over 
a ground that has already been so carefully traversed. for the resuit would 
only be to repeat in différent language what the référée has already said 
so well. To the first report the plaintiff filed 88 exceptions ; and to the 
supplemental report he has filed 90, and the défendant has flled 11. They 
hâve ail been cousidered, but I thiuk they ueed not be discussed in détail. 
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It seems enough to say that the controversy dépends almost wholly tipon 
questions of fact, and that upon thèse questions I agrée with the referee's 
findings. His first report discussed the évidence very fully, and should be 
read in connection with the speciflc flndiugs contalned In the supplemental 
report. In my opinion the folio wiug conclusious are satisfactorily eslab- 
lished : 

"1. The plaintiff did not nmke tbe Wanamaker sale. He did not originally 
discover the business or bring it to the défendants attention; and, while 
he helped afterwards to conduct the negotiations to a snccessful conclusion, 
he was no more proniinent or influential than were others, and his work 
cannot possibly be disentaugled and credited with a controlling influence. 
No doubt, he expected to be paid soniethiug for his services, and he deserved 
some rémunération ; but he lias no légal riglit to the 10 per cent, for which 
this suit is brought. 

********** 

"The two reports of the référée are adopted as the opinion of the court. 
AU the exceptions of both parties thereto are hereby overruled ; and, in ac- 
cordance with the recomniendation of the learned référée, it is now ordered 
that the elerk enter judgment in favor of the défendant." 

To this judgment a writ of error has been sued eut by the plain- 
tiff. The âssignments of error, 33 in number, deal with the iîndings 
of fact of the référée, his refusai to find as requested by plaintiff, and 
his conclusions of law and the exceptions thereto, overruled by the 
court below. As a number of them are merely répétitions in différent 
form of the substance of a single exception, it will be unnecessary to 
consider them in détail. 

The gravamen of plaintiff's case, as presented in thèse âssignments 
of error and in the record accompanying the same, may be stated in 
his contentions that, after his first employment, in September, 1902, 
he was instructed by Jones (manager of défendant company), that in 
any difficult or important negotiations in the making of sales, he should 
notify Jones, and that Jones would at any time help and assist him, 
and if they, working together, made a sale, the crédit would go to 
plaintifï, and he would be paid commission on such sale. That a cer- 
tain letter from plaintifï, dated March 12, 1903, inclosing a news- 
paper clipping to that eflfect, gave to the défendant its first definite 
information that John Wanamaker was about to go forward with the 
Project of building his new stores in Philadelphia and New York, 
and the possibility of securing contracts for elevators to be installed 
in said stores. That thereafter, during the negotiations preceding the 
signing of contracts between the défendant and John Wanamaker, the 
plaintifï was active, as a go-between between the parties, in introducing 
the architects and engineers who had charge of Wanamaker's work, to 
the ofïicers of the défendant, and that the correspondence between the 
parties was largely conducted through the plaintiff's office in Philadel- 
phia ; in other words, that the contracts were secured through his 
initiative, in first suggesting to défendant the idea and possibility of 
obtaining them, followed up by his active personal services in the ne- 
gotiations which followed. The évidence adduced by the plaintifï in 
support of thèse main contentions, raises various subsidiary questions 
of fact that were submitted to the référée for détermination in the 
light of ail the testimony. 
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Thèse contentions of the plaintiff were controverted by the défend- 
ant and évidence vvas adduced tending to show that défendant had 
never gi\'en to Jones the instruction and promise that if tliey were 
working together te make a sale, the crédit would go to plaintiff, ancl 
that he would be paid a commission on such sale. Evidence was also 
adduced by défendant, tending to show that plaintiff's letter of March 
12, 1903, was not the first information conveyed to défendant that 
Wanamaker was about to commence the érection of stores in Phil- 
adelphia and New York; that on the contrary, it was a matter of 
gênerai information throughout the trade long prior to that date, and 
that elevator builders throughout the country, including the défend- 
ant, were on the lookout for opportunity to secure elevator contracts 
on such buildings, and that the spécifie information conveyed by 
the newspaper clipping in the letter of March 12, 1903, was obtained 
by one of their own directors prior to that date, who opened the sub- 
ject with one of the Wanamaker firm, and solicited the contract for 
the défendant company. Défendant also contended, and adduced évi- 
dence tending to show, that the services performed by plaintiff, after 
negotiations for the contracts were commenced, were such as he was 
expected to perform through his office maintained by défendant com- 
pany in Philadelphia, and in considération of the salary or guaranteed 
commission of $7,000, given him by the défendant; that the office 
maintained by plaintiff out of his salary or guaranteed commission 
was practically defendant's office in Philadelphia, and that it naturally 
and properly availed itself of the convenience offered thereby for con- 
ducting its correspondence with the Wanamaker firm. Further, it 
finally contended that, though the contracts were signed March 31, 
1904, when commissions, if any, would hâve been due to the plaintiff. 
and that, though he continued as agent until July, 1908, a period of 
more than four years, during which time his accounts as to commis- 
sions on one or more occasions were taken up with the officers of the 
défendant company and adjusted between them, no suggestion or claim 
of commission on account of thèse Wanamaker contracts was made 
by the plaintiff; that this commission was only brought up by him in 
July, 1908, when he was discharged, and the final adjustment was be- 
ing made of his account with the défendant company. 

In explanation of this important and significant fact, plaintiff ad- 
duced his own testimony and that of Jones, the former manager of 
the défendant company, but at that time out of its employ, as to a 
conversation alleged to hâve occurred between the plaintiff and the 
])resident of the company soon after the signing of the contracts, in 
March, 1904. This conversation, as variously stated, was to the ef- 
fect that the plaintiff asked the président of the défendant company 
what he, the plaintiff, was to get out of the Wanamaker contract, and 
that the reply was made that they could not tell at that time, because 
the contract was a close one, and it could not with certainty be pre- 
dicted how it would come out, and that the question of what he should 
receive should be deferred, with the hope that he might be treated 
liberally. Such a conversation was positively denied by the testimony 
of Woodin, the président. There was also évidence tending to show 
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that a letter had some time thereafter been addressed by the plaintiff 
to the président, Woodin, in which he adniitted that he was not en- 
titled to and did not claim a commission on the Wanamaker contracts. 
That letter, Woodin swore to having received, tliat he had searchcd 
for it, others had searched for it, but they were unable to find it. 
Tliere was, however, testiinony tending to show that such an admis- 
sion had been made by the plaintiff. 

[1] This and many other subsidiary questions of fact bearing on 
one side or the other of the controversy, between the parties, were 
ail submitted to and passed upon by the référée, who, in a careful 
report and a subséquent one supplementary thereto, reviewed ail the 
évidence and made spécifie fîndings of fact and law thereon. AU 
thèse fîndings, as we hâve seen, hâve been passed upon by the court 
below and approved. We bave carefuUy examined ail the évidence 
contained in the record in this case, bearing upon the disputed ques- 
tions of fact, and cannot find that in any of them the référée or the 
court was in error. At least, we can say we find no such gross error 
in any of them as to justify this court in substituting its judgment 
for that of the référée and the court below. Especially bave we ex- 
amined the évidence in the record bearing upon the finding of the 
référée and of the court below, that the letter from plaintiff of March 
12, 1903, did not convey to the défendant the first information in re- 
gard to the proposed érection of the Wanamaker buildings in Phila- 
delphia and New York. The testimony on this question was carefuUy 
weighed by the référée and the conclusion arrived at by him in favor 
of the défendant seems to us to hâve been in accord with the pre- 
ponderating weight of that testimony. 

W^hile not acceding to the proposition that the case absolutely turns 
on the question, whether or not plaintiff had given the first informa- 
tion in regard to the intention of Wanamaker to erect new stores in 
Philadelphia and New York, and the possibility of securing contracts 
for the elevators therein, we are of opinion that the finding of the 
fact that such information was not first given by the plaintiff, taken 
in connection with ail the other testimony in the case, justified the 
gênerai conclusion that the plaintiff did not make the sale of the 
defendant's elevators, or so contribute thereto as to entitle him to the 
commission of 10 per cent, under his contract of January 8, 1903. 

The conclusions of law made by the référée and affirmed by the 
court were such as naturally arose from the fîndings of fact. The 
questions were mixed questions of law and fact, and were correctly 
passed upon by the référée. 

[Z] The gênerai rule applicable to the fîndings of a référée, whether 
the submission is by the mère consent of the parties or made in con- 
formity to such statutory authority as exists in this case, is well 
settled; and such rulings are not reviewable by the court to which 
they are returned, unless there is such, manif est error in the same as 
would justify a court in setting aside, under like circumstances, the 
verdict of a jury. The reviewing court will not weigh the évidence 
in support of the fîndings, but will only consider whether there is any 
substantial évidence to support the same. U. S. Projectile Co. v. 
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Sharpless (C. C.) 115 Fed. 996; Campbell v. Equitable Life Assur. 
Soc. (C. C.) 130 Fed. 786; Boatmairs Bank v. Trower Bros. Co., 
181 Fed. 804, 104 C. C. A. 314; United States v. Ramsay (C. C.) 158 
Fed. 488; Kilduff v. Roebling (C. C.) 150 Fed. 240; Ansley v. City of 
Scranton, 218 Pa. 131, 67 Atl. 51. 

Whatever might bave been recovered by the plaintiff on a quantum 
meruit, for services undoubtedly meritorious, from what we bave al- 
ready said, it is hardly necessary to add that this court can nnd no 
ground upon which it would feel justified in disturbing in this suit 
the judginent below. The same is therefore affirmed. 



MOSS et al, t. CIÏY OF PITTSBURGH. 

(Circuit Court of Appeals, ïhird Circuit. ,Tanuary 15, 1913. Rehearing 
Denied Mardi 6, 191.3.) 

No. 1,649. 

MuNiciPâ.!. Corporations (§ 225*) — Property — Conditions Subséquent in 

DeED — UnAUTIIORIZED AcT.S of OfI'ICERS. 

The city of Pittsburgli. wUicli, umler the law of Peuusylvanla gov- 
erniug cities of the second class (Act Jiareh 7, 1901 ; P. L. 20), can 
lease or sell and convey real estate oiily hy action of the mayor and 
councils, eaiinot be deprived of the title to valuable property donated to 
it for market purposes, on condition that title should revert if it was 
used for auy otlier ijurpose, by the nnanthorized action of administra- 
tive offlcers in permitting a part of the property to be used in certain 
seasons as a playgrouud, and in payiug a part of the expeuse of main- 
taining sucli playground from gênerai appropriations made by councils 
for such purposes. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §| 
626-641, 643; Dec. Dig. § 225.*] 

In Error to the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

Action at law by Frank H. Moss and otliers against the City of 
Pittsburgh. Judgment for défendant, and plaintiffs bring error. Af- 
firmed. 

For opinion below, see 178 Fed. 605. 

Asa Leroy Carter, of New York City, for plaintiffs in error. 

Charles H. Burr, of Philadelphia, Pa., and Charles A. O'Brien, C. 
Elmer Bown, and Lee C. Beatty, ail of Pittsburgh, Pa., for défend- 
ant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. This is an action of ejectment 
brought by certain heirs of James Adams to recover possession of real 
estate from the city of Pittsburgh. Their ancestor conveyed the land 
in fee nearly 80 years ago to the Northern Liberties of Pittsburgh, a 
borough that is now united .to the city ; but the deed contains a condi- 

♦For other cases see same topic & § numbBH in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tion subséquent, and the plaintififs aver that the city lias recently bro- 
ken the condition : 

"l'rovided ulways nevertheless, and it is expressly coveuanted and agreed 
by tlie said parties of tlie second part [the boroughj for themselves and tlieir 
snecessors to and witli the sald parties of the flrst part [James Adanis and his 
wife], their helrs, execntors and adminlstrators, and It Is hereby declared to 
be one of the exjjress provisions and conditions of tliis grant that they, the 
said parties of the second part, and their successors, sball and will hold, 
oecupy, use, possess and enjoy the said descrlbed lots and pièces of 
ground hereby granted or intended so to be, with the a])purteuauces, as a 
jnarket place and for the purposes of a public niarket for the use of the 
citizens of the borough aforesald, and the sanie is hereby appropriated solely 
and exclusively for that puriMse, aud for no other purpose whatever : l*ro- 
\'ided, that the said parties of the second part are hereby perniitted to dig 
and excavate cellars under and for tlie use of stalls in the said niarket, and 
build, put up and erect, over part of the niarket house hereinafter uien- 
tioned to be built and erected on the lots aforesald, a suitable and couven- 
ient council chamber for the meetings and use of the burgess and couneil 
aforesald, and for no other purpose whatever, the sald chamber to be con- 
structed so as not to obstruct the free use and eiijoynient of the niarket 
place aforesald; and it is hereby covenanted and agreed by the said par- 
ties of the second part, for themselves and tlielr suceessors. to and wlth the 
said parties of the flrst part, their helrs, execntors and adminlstrators, and 
it is hereby expressly declared to be a further provision and condition of 
this grant, that the said parties of the second part will and sliall immedlately 
build and erect a suitable and convenient market house on the lots afore- 
sald, to be used as a public market house, as aforesald, and that they, the 
said parties of the second part, or their suceessors, shall and will not bar- 
guiu, sell, convey, lease, dispose of, or approprlate any of the said descrlbed 
lots hereby granted or any part thereof to or for any other purpose than 
that of a i^ublie market and the purposes specifled, as aforesald ; and it is 
hereby covenanted and agreed, and it is hereby expressly declared to be 
another condition of this grant, that if the sald parties of the second part 
or their suceessors shall at any tinie hereafter bargain, sell, convey, lease, 
dispose of or approprlate the said descrlbed lots hereby granted or any 
part thereof, or the buildings thereon erected or Intended so to be, to any 
])ersou whatsoever or for any other purpose tlian that specifled, as aforesaid, 
then and In such event this indenture and the estate hereby granted shall 
cease and become null and void and of no effect, and the said estate and lots 
and pièces of ground hereby granted, with the appurtenances, shall instantly 
revert to the donor and his helrs. * • * " 

The trial ended in a compulsory nonsuit, and the only question that 
needs attention now is whether the learned judge should hâve set the 
nonsuit aside. The following f acts are undisputed : The land in con- 
troversy is a tract 65 feet wide by 200 feet deep, and extends north 
and south from Penn avenue to Liberty street. A public thorough- 
fare, Spring alley, which parallels the tvvo streets just mentioned, has 
always divided it nearly in half. A market house stands on the part 
fronting Penn avenue, but the part fronting Liberty street has always 
been vacant and unimproved, and its only use in connection with the 
market has been to afford convenient standing room for the horses 
and wagons of persons in attendance. In the years 1907, 1908, 1909, 
1910, the director of public works permitted the Pittsburgh Play- 
grounds Association, a private corporation not connected with the city, 
to use the open square between Spring alley and Liberty street as a 
childrens' playground ; and the expenses of the association for equip- 
ping the square, employing a watchman, and providing the services of 
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two or three teachers were paid out of the treasury of the city, with 
the sanction of the comptroller. Moreover, certain preliminary work 
in preparing the square for a playground was ordered by the director, 
was performed by employés of the city, and was also paid for out of 
the treasury. Thèse acts and payments are said to furnish sufïicient 
évidence to justify a jury in finding that the city had appropriated 
part of the tract to another purpose than a public market; the re- 
suit being, so the plaintiffs argue, that the title has reverted to the 
heirs of James Adams. The use of the market house was not inter- 
fered with, and the playground was given up in 1910. 

After a thorough examination of the record, we regard the évidence 
as insufficient. The plaintiiïs' case is well enough as far as it goes, 
but it falls short in a material matter. There is no proof that the 
councils of the city authorized the acts referred to, either directly or 
by délégation of power; and we think it cannot be successfully con- 
tended that the unauthorized conduct of administrative ofïîcers can 
operate to divest the city's title to valuable property. No ordinance 
directed that the use of the property should be changed, and, so far 
as appears, no money was specifically appropriated for the purposes 
referred to in the preceding paragraph. AU that councils did was this : 
When appropriations were made for the respective years in question, 
each ordinance contained a gênerai item setting aside in advance, as 
required by law, a lump sum for récréation purposes; but there was 
no appropriation to the Playgrounds Association, even if the Penn- 
sylvania Constitution would hâve allowed it, and, except in 1907, 
there was no spécifie désignation of any ground. The ordinance for 
1907 appropriated $36,000 for "récréation grounds, including ail bal- 
ances from prior years, as per following schedule." In this schedule 
item 9 was : 

"For maintenance of small playgrounds in varions sections of the city, in- 
cluding West End, Hazelwood, and Soho Playgrounds opened in 1906, $5,200." 

But the grounds named are in a différent quarter of the city, and 
it did not appear where thèse "small playgrounds" were situated. The 
ordinance for 1908 merely appropriated $33,100 for "récréation 
grounds"; the ordinance for 1909 appropriated an amount not speci- 
fied in this record for "récréation purposes" ; and the ordinance for 
1910 appropriated $65,610 for "récréation grounds." There is noth- 
ing in évidence to show that councils ever intended that any part of 
thèse appropriations should go to the square in question, and nothing 
to show that their attention was ever directed to the fact that some of 
the city's money was being spent for this particular object. No doubt 
the director of public works and the city comptroller lent their au- 
thority to the payment of money out of thèse several items for the 
maintenance of the square as a playground ; but we need not point out 
that their acts can impose no estoppel upon councils, at least in the 
absence of évidence that would bring home to the municipal législature 
notice of what thèse officers were doing. For ail that appears, coun- 
cils may hâve scrupulously ref rained from including this square among 
the objects to be benefited by the appropriations in question; certainly 
it is nowhere shown affirmatively that such inclusion was intended. 
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Nevertheless, if, as is now argued, the work clone by order of the di- 
rector and the payments made under the sanction of the city comp- 
troller are sufficient to burden the city with every inference that can 
possibly be drawn from thèse acts, the resuit may be that a mère 
mistake, or even the willful misconduct, of thèse subordinate officiais 
has committed the city to the very position that councils had care- 
fully tried to avoid. 

It was not within the statutory or the accustomed powers of such 
an officiai as the comptroller or the director of public works to trans- 
form a public market into a playground. The Pennsylvania act of 
1901 (P. L. 20), regulating government in cities of the second class (to 
which Pittsburgh belongs), will be searched in vain for such power, 
express or implied. On the contrary, the power "to purchase and own 
grounds for, and to erect and establish, market houses and market 
places" is expressly given to councils, and is to be exercised by ordi- 
nance (article 19, § 3, par. 28) ; and if the previous "laws relating to 
parks and condemnation of land for park purposes" (which article 4, 
§ 1, déclares shall "remain in full force") are believed to remove this 
subject from the control of councils, to whom it would ordinarily be 
intrusted, we can only say that such laws were not referred to at the 
trial and hâve not been quoted at this hearing. Apparently, article 19, 
in sections 2 and 3, shows clearly where the power to alienate the city's 
property is lodged, and how it is to be exercised. The power — 

"To pureliase and hold real and Personal property for the use of the eity ; 

"To lease and sell aud eonvey any real or persoiial property owned by tlie 
city, and to make such order respectiiig the sanie as may be conducive to the 
interests of the city" 

— is given to the mayor and councils, and (as niight be antecedently 
supposed) is to be exercised by ordinance. No doubt an executive of- 
ficer in charge of a departmçnt represents a city for many purposes, 
and bis acts may make the city liable ; but, in order that such a resuit 
may follow, he must be acting within the scope, or at least within the 
apparent scope, of his office. In the présent case councils alone could 
sell, or lease, or appropriate, or dispose of, the property in question. 
They might take action either directly or by a proper délégation of 
power; but no administrative officer could bind the city in this re- 
gard unless his act had the authority of councils behind it. Of course, 
councils might ratify an official's unauthorized act; but the ratification 
must proceed from councils, and not from some other executive of- 
ficer. 

It is, perhaps, worth noting, also, that section 12 of the act of 1874 
(P. L. 234) refers to cities generally, and expressly enacts that no part 
of their property shall be sold or disposed of in any manner by any 
officiai, agent, or employé without the consent of councils. It is not 
unlikely that this provision may be still in force; for the repealing 
clause of the act of 1901 (article 20, § 4) does not refer to it specifical- 
ly, but only repeals generally such laws as may be inconsistent with, 
or may be supplied by, the later act. If section 12 be in force, it is 
evidently of much importance. 
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It should also be borne in mind that, since the plaintiffs are seeking 
to enforce a forfeiture, they must offer clear évidence before they can 
succeed. This they were unable to do, and we do not feel bound to 
help them out, either by supposition or by presumption. 

The judgment is affirmed. 



LINDSBY T. PASCO POWER & WATBR CO. et al. 

(Circuit Court of Appeals, Ninth Circuit. February 17, 1913.) 

No. 2,133. 

1. CoBPOBATnoNS (§ 308*) — Officebs — EiGHT TO Compensation^. 

A promoter of a corporation, who was also a stockholder and dl- 
rector, cannot recover from tbe corporation for Personal services ren- 
dered to it, in the absence of any contract therefor. 

[Ed. Note. — For other cases, see Corporations, Cent. DIg. |§ 1334-1349 ; 
Dec. Dig. i 308.*] 

2. CoBPOEATioNS (§ 189*) — Stockholders — Claims Against Coepobation — 

Set-Off. 

An assessment made on the stock of a corporation, for whlch the 
stockholders are not personally llable, cannot be set ofC by the corpora- 
tion agalnst a debt due from It to a stockholder. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 706-722; 
Dec. Dig. § 189.*] 

3. COBPOBATIONS (§ 99*) ISStlE OF StOCK — CONSIDEBATION. 

The ownership of stock by a stockholder, to whom it was Issued by 
the corporation in part considération for a loan made to it, cannot be 
questloned for want of considération by a thlrd person. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 444-446; 
Dec. Dig. § 99.*] 

Appeal from the District Court of the United States for the North- 
ern IDivision of the Western District of Washington; C. H. Han- 
ford, Judge. 

Suit in equity by F. T. Blunck against the Pasco Power & Water 
Company and others; James Lindsey, intervener. From a decree 
against the intervener, he appeals. Reversed. 

James A. Haight, of Seattle, Wash., and Martin L. Pipes, of Port- 
land, Or., for appellant. 

Bausman & PCelleher, of Seattle, Wash., for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The question in this case is whether the in- 
tervener is entitled to judgment against the Pasco Power & Water 
Company (the transfer to its successor, the Burbank Power & Water 
Company, being subject to that contingency) for three certain items 
of charge, to wit: $4,822.67, the alleged balance due on two certain 
loans alleged to hâve been made by the intervener to a certain cor- 
poration called the Continental Construction Company ; $2,250, al- 
leged to hâve been due by that company to the intervener for nine 
months' salary at $250 a month for his personal services ; and $2,- 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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812.50, the alleged value of 450 shares of the stock of a certain other 
corporation called the Snake River Irrigation Company. 

The record shows that in or about the year 1904 the intervener and 
one Frame entered into a scheme for the purpose of appropriating a 
portion of the waters of Snake river, and applying them to the ir- 
rigation of arid land in the vicinity of its junction with the Columhia 
river. It was an extensive scheme, and would necessarily require a 
large amount of money to carry it ont successf uUy, very little of vvhich 
either of the promoters appears to hâve had. 

The first thing that seems to hâve been donc in pursuance of the 
Project was the procurement of an individual named Terry to file a 
notice of appropriation of the desired waters, shortly after which 
Terry conveyed whatever right accrued to him under such notice of 
appropriation to Frame. The next thing that appears to hâve been 
donc was the incorporation of the construction company mentioned, 
the capital stock of which was fixed at $1,500,000, divided into 15,- 
000 shares of the par value of $100 each, one share of which was is- 
sued to Frame, one to James P. Stapleton, the attorney who prepared 
the organization papers, and one to Ê. S. Jackson, none of whom paid 
any money for his stock. The remaining 14,997 shares were sub- 
scribed for by the intervener, Lindsey, who paid no money therefor, 
but, by agreement between Frame and himself, the right to the water 
secured by the appropriation, whatever it was, was to be conveyed to 
the construction company by Frame in payment for the stock issued 
to them. The next step in the proceeding, and as a part of tlie 
scheme, was the incorporation of the Snake River Irrigation Com- 
pany and the procurement by Frame of certain contracts with certain 
locators of certain désert lands to which, in part, it was proposed to 
supply the appropriated waters. The irrigation company also entered 
into a contract with the Northern Pacific Railroad Company, under 
which certain of its lands covered thereby were contracted to be sold 
by Frame for the irrigation company and similarly supplied, and the 
moneys received under such contracts were paid in by him to it, 
which moneys seem to hâve been the only funds ever put into the 
enterprise by Frame. The record shows that Lindsey did, however, 
advance to the construction company $5,500 in two sums, both of 
which were paid by him into a bank in Portland, Or., to its crédit, 
$649.19 of which, however, he subsequently drew out for his own use, 
charging himself therewith on the books of the company. As an 
inducement to Lindsey to niake those loans and as part considération 
therefor, there were issued to him 450 shares of the stoclt of the irri- 
gation company. 

[1] The record further shows that for nine months Lindsey had 
Personal charge of the construction of the irrigating works carried 
on by the corporations, which will and should be regarded as one for 
the purposes of this case; but neither of the corporations engaged 
in the scheme, of both of which Lindsey was a director, ever au- 
thorized the payment to him of any salary or other compensation ; 
nor does it appear that at any time during his connection with the 
project did he ever expect to receive any salary for his personal serv- 
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ices, but, on the contrary, there are a number of circumstances dis- 
closed by the évidence tending to show that his services, as well as 
those of Frame in selling the lands referred to, were understood by 
ail parties then in interest to be without any other compensation than 
the benefit that they might dérive by reason of their interest in the 
undertaking. Only after it failed in the hands of the promoters, and 
the two corporations procured to be organized by them became in- 
solvent, and ail of their property rights had passed to the Pasco 
Power & Water Company, did Lindsey assert any claim for his Per- 
sonal services rendered in behalf of the building of ' the irrigation 
Works. Under such circumstances we regard it as clear that his 
claim for salary is without merit, and nothing further need be said 
about it. See Montana-Tonapah Mining Co- v. Dunlap, 196 Fed. 612, 
116 C. C. A. 286, decided by this court October term, 1912, and cases 
there cited. 

The record shows, and it is undisputed, that both the construction 
Company and the irrigation company became insôlvent and wholly 
unable to carry on the undertaking; the indebtedness being estimated 
at about $50,000. In that condition of affairs, at a meeting of the di- 
rectors of the irrigation company, it was proposed to levy an assess- 
ment on the stock. The good faith of that proposai is questioned in 
the évidence, as well as in the brief of the appellant ; but that matter 
is unimportant hère. The motion to levy such assessment for the 
purpose of paying the debts was rejected, and instead the proposition 
that had theretofore been made by one Parry to take over the entire 
property of both companies, in considération of the payment by the 
vendee of ail of the valid indebtedness of both companies, was adopted 
and carried into effect; the conveyance, by Parry's direction, being 
made to the appellant Pasco Power & Water Company, which he was 
instrumental in bringing into existence, and which, according to the 
record, subsequently paid ail of the indebtedness of both companies, 
except the claim of the appellant, Lindsey. 

[2] The refusai to pay the amount remaining due for the advances 
made by him to the construction company is based mainly upon the 
fact that a year or more before the conveyance to the Pasco Compa- 
ny an assessment was levied upon the stock of the construction com- 
pany, the amount of which upon the stock thereof then held by Lind- 
sey amounted to $10,800, for the nonpayment of which by him ail of 
his said stock was sold by the construction company, from ail of 
which it is contended by the appellees that the Pasco Company is en- 
titled to offset the amount of his said assessment against the amount 
due him by the construction company for his advances to it. 

A conclusive answer to the contention is that the levy of the as- 
sessment was upon the stock, which, under the law (if the assessment 
was valid), was bound for it, and which, as has been said was under- 
taken to be sold by the company in payment of the assessment. Man- 
ifestly, the assessment imposed no personal liability upon Lindsey; 
and therefore he was under no personal obhgation to pay it. It is 
therefore unnecessary to consider the claim made by the appellant 
that the évidence shows that the assessment, as well as the sale of his 
stock in the construction company, was net pnly unauthorized, but 



254 203 FBDBHAL BEPORTER 

fraudulent and void; nor is it necessary to consider the contention 
on his part that the appellees are in no position to avail themselves of 
any rights the construction Company may hâve had in respect to that 
assessment. 

There remains to consider only the stock held by the appellant, 
Lindsey, in the irrigation company, to wit, 450 shares. 

[3] It is contended on the part of the appellees, first, that Lindsey 
got the stock vvithout considération; and, second, that it was of no 
value. 

To the first objection it is sufHcient to say that it appears from the 
évidence that it was issued to him as a part considération for the 
money he loaned to the construction company; and it is not for the 
appellees to question the sufficiency of the considération. 

The answer to the suggestion that the stock was without any value 
is that the appellee Pasco Power & Water Company, according to the 
évidence, agreed to pay, and did pay, about $50,000 for the property 
in which the irrigation company was at least a part owner; and the 
évidence further shows that a portion of the stock of the irrigation 
company was actually sold to Parry for $6.25 per share — its par value 
being $100. We think this fact, no contradiction of which we find 
in the record, sufficient to warrant the allowance of a like sum per 
share to the appellant for his 450 shares. 

It results from what has been said that the judgment dismissing 
the action must be and is reversed, and the cause remanded to the 
court below, with directions to render judgment for the appellant as 
hereinabove indicated. 



MILLS XOVBLTY CO. v. DUPOUY. 

(Circuit Court of Appeals, Seventh Circuit. Janiiary 7, 1013.) 

No. 1,905. 

Principal and Agent (§ 77*) — Fines Imposed on Agent fob Violation of 
Law — Recovery fkom Principal. 

Défendant sliipped a number of coin-operating machines to Venezuela, 
consignée! to Itself In care of plaintiff, who was a commission merchant 
in that countr.y. The involces were sent to plaintiff, and by him pre- 
sented to the customs office, where the machines were refused admission 
as gambling devices, and the case referred to the fiscal court, by which 
they were conflscated, and the duty and a fine adjudged agalnst plain- 
tiff, who pald the same and brought suit In this country to recover the 
amount from défendant. Held. that on the facts stated, In the ab- 
sence of any contract by défendant to relmburse plaintiff for expendl- 
tures made in the matter, he was not eutltled to recover, slnce défend- 
ant, not being withln the country, could not hâve been subjected to Per- 
sonal liabllity on aceount of the importation, and to permit a recovery 
on aceount of fines Imposed on plaintiff for a violation of law would be 
contrary to public policy. 

FEd. Note. — For other cases, see Principal and Agent, Cent. Dlg. §§ 
278-29.3, 35.3-359, 367; Dec. Dig. § 77.*] 

•For other cases see same topic &. | number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Error to the District Court of the United States for the Eastern 
Division of the Northern District of IHinois ; Kenesaw M. tandis, 
Judge. 

Action at law by Adolpho Dupouy, trading as A. Dupouy & Co., 
against the Mills Novelty Company. Judgment for plaintifï, and de- 
fendant brings error. Reversed. 

Tlie défendant in error, Adolpho Dupouj', as plaintlff below, sued the Mills 
Novelty Company, as défendant, and reeovered judgment (at law) for moneys 
expended by the plaintiff, which he allèges were incurred for fines imposed 
upon him, through a prosecution by the Venezuela government, for trans- 
actions in the business and at the instance of the défendant ; and reversai 
of such judgment is sought under this writ, upon varions assignments of 
error. The issues were submitted for trial by the court, on waiver of a 
jury, and the facts involved were stipulated in writing, except that a déposi- 
tion of the plaintlfC was received in évidence over the defendant's objections. 
As the trial court made "spécial flndings of fact," and error is assigned only 
for conclusions of law, either made or refused, the facts so found présent 
the reviewable issue of law. In substance the flndings of fact are : 

(1) The plaintlff is a citizen of Venezuela and during the year 1904 was 
conducting a business of commission merchant at Caracas and at La Gualra. 
Venezuela, and the Mills Novelty Company, défendant, was and is a corpora- 
tion organized under the laws of Illinois, "conducting a business for the pur- 
pose of manufacturing and selling various coin-operating devices." 

(2) The défendant, on or about February 3, 1904, "shipped 20 boxes of 
coin-operating machines to Venezuela under bills of lading addressed as fol- 
lows : 'Established in 1890. Mills Novelty Company, Makers of the Original 
and Genuine Mills Coin Operatlng Machines, 11-23 South JefCerson Street. 
Téléphone No. 2017 Monroe, Chicago, tj. S. A. February 3, 1904. Consigned 
to the Mills Novelty Company, Caracas, Venezuela. Shipped to the Mills 
Novelty Company, consigned care of Messrs. A. Dupouy & Company, Com- 
mission Merchants, La Guaira. Venezuela' " — and ail of the machines were 
shipped under similar bills of lading. 

(3) On or about February 22, 1904, "the plaintifC received invoices for the 
sanie machines, witli the same snperscriptlon as was contained on the bills 
of lading hereinabove set forth. Thèse invoices were presented to the cus- 
roms ofacials at La Guaira," and contained the following statements type- 
wrltten thereon : "Freight to New York at our expense, shipped via M. C, 
consigned to Blue Llne, New York, care of Red D. Llne Steamship Com- 
pany, New York, 28 Frank Street. The above-mentioned goods are proijerty 
of the Mills Novelty Company, and are consigned only to the above-indi- 
cated parties. Upon recelpt of goods please accept same and return copy of 
this invoice immedlately." 

(4) "The custom house officiais of the Venezuela government declared that 
thèse machines were improperly Invoiced, hecause they came invoieed as 
uutomatic selling machines, and that the.y were roulette, or machines of games 
of chance, or gambling machines, and beeause they were roulettes, or gam- 
bllng machines, the customs officiais declared them as falling under the pen- 
alty of seizure and confiscation, and passed the case to the fiscal court. 
That court found against Dupouy Co., the plaintifC herein, and in the sen- 
tence declared the goods confiscated, and adjudged that Dupouy pay the 
duty flxed by law and an additional aniount equal thereto, which the law 
adjudged to employés of the government dlscovering such niatter, and in 
addition the costs of the process. Tliis judgment was appealed by Dupouy 
to the court of last resort, and the judgment as against Dupouy and as 
against the goods was affirroed. Dupouy, by- virtue of said judgment was 
flned 5,618.75 bollvares, the sum equal to the duty, and the costs, which re- 
sulted in customs court, were in addition 1,171.33 bollvares." 

(5) The plaintiff "employed two attorneys to défend him in actions brought 
against him by the Venezuelan government" (as nanied) "and paid said at- 
torneys for their services the sum of 1,000 bollvares" and the plaintiff "was 
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compelled to pay an additioual 5,618.75 bolivares for custom dues and sonie 44 
additional bolivares for mauifest atid appraisers' fee." 

(6) "The plaintlft' received 2,iX)0 bolivares from a nian by the name of Kd- 
wards, wbo was au agent of the Iilills Novelty Company, and A. Dupouy aj)- 
plied thls 2,900 bolivares, without the consent of Edwards or the Mills Nov- 
elty Company, on bis elaim agahist the Mills Novelty Company, so that the 
principal sum wbich the plaintlff had expended, after making ail déductions, 
was the sum of 11,100.83 bolivares." 

(7) "Ail of said snnis of money were paid by the plaiutilï on or about the 
21st day of May, 1904." 

(8) At the date of sueh payment '"the value of a bollvar in American money 
was 19.33 cents." 

(9) "The légal rate of Interest as allowed by law at Venezuela prevailiug 
at that time and ever since tlien Is 8 per cent, per annum." 

(10) "Repeated demands liave been made by the jilaintiff upon the défend- 
ant," but no payment made, except the above-mentloned sum of 2,900 boli- 
vares. 

(11) "The défendant never retpiested or authorized the plalntiff to pay any 
of said sum, or to contract any obligation for It." 

(12) "The défendant shipped thèse goods originally under bills of ladiug 
correctly specifying the contents of the boxes, but that the agent of the ex- 
press Company consulted witli the représentative of the Venezuelan govern- 
ment In New York, and the représentative of the Venezuelan government 
advised how the goods should be shipped, and they were shipped in accord- 
ance with such advice." 

(13) "A nian by the name of J. Edwards accompanied the shlpment of said 
goods to Venezuela on belialf of the défendant." 

(14) The amount so paid out by the plaintlff, after deducting the 2,900 
bolivares received from Edwards, was 11,100.83 bolivares, equal to $2,151.99, 
American money. 

(15) "AU of said sums of money tliat were paid out by the plaintlff in the 
above matters he was compelled to pay because he was acting on behalf of 
the défendant." 

(16) Interest on the sum so paid at 8 per cent, front the date of payment 
amounts to $1,347, making a total of principal and interest of $3,498.99. 

The conclusions of law tliereupon are thus stated : "The court concludes 
from the foregolng flndings of fact that tlie i)laintiff was acting as agent for 
the défendant in each and every one of said transactions, that tlie plaintlff 
paid ail of said sums as agent for tlie défendant, and is entitled to receive 
yie sum from the défendant, together with interest therenpon at 8 per cent. 
per annum from May 21, 1904, to March 19, 1912 ; wherefore judgment will 
be eutered by the clerk in favor of the plalntiff and against the défendant 
for $3,408.99." 

The défendant requested an entry of a conclusion of law that the plain- 
tlff is not entitled to recover, and a further conclusion that tlie plalntiff is 
not entitled to recover the amount paid for attorney's fées, nor for interest 
as allowed, and filed exceptions both to the conclusion as entered and to the 
déniai of its request. Judgment was entered in conformity with the above- 
mentloned conclusion of law. 

Francis A. Harper, of Chicago, 111. (Charles S. Williams, of counsel), 
for plalntiff in error. 

Herbert Friedman, Sigmund Zeisler, and Léonard B. Zeisler, ail of 
Chicago, II!., for défendant in errer. 

Before BAKER and SEAMAN, Circuit Judges, and CARPEN- 
TER, District Judge. 

SEAMAN, Circuit Judge (after stating the facts as above). Adolpho 
Dupouy, a citizen and résident of Venezuela, as plaintiff in the suit 
below, recovered judgment against the Mills Novelty Company, an 
Illinois Company, as défendant, and the parties are referred to in this 
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opinion as plaintiff and défendant, respectively, in conformity with 
their arrangement below. The issues were submitted for trial by the 
court, without a jury, and spécial findings of fact were filed, with no 
assignment of errer thereupon ; but the issues of law are well pre- 
served for the review sought by the defendant's vvrit of error. 

The facts thus settled — mainly, if not entirely, em'-')clied in stipula- 
tions of fact between the parties — may be summarize.: as foUows : In 
February, 1904, the défendant was manufacturing at Chicago machines 
designated as "coin-operating machines," and made a shipment of 20 
boxes of thèse machines, consigned to the défendant, at Caracas, Ven- 
ezuela, in care of the plaintifï, addressed as "A. Dupouy & Company, 
Commission Merchants, La Guaira, Venezuela," under bills of lading 
and invoices which properly described the goods as above mentioned. 
On arrivai of the consignment in New York, a person mentioned as 
"the agent of the express company" consulted with "the représentative 
of the Venezuelan government in New York," who "advised how the 
goods should be shipped," and "they were shipped in accordance with 
such advice." The plaintifï received the invoices, which were for- 
warded by the défendant (with correct description as above men- 
tioned), at La Guaira, February 22d, and presented them to "the cus- 
toms officiais." But the officiais "of the Venezuelan government de- 
clared that thèse machines were improperly invoiced, because they 
came invoiced as automatic selling machines, and that they were rou- 
lette, or machines of games of chance, or gambling machines, and be- 
cause they were roulettes, or gambling machines, the customs officiais 
declared them as falling under the penalty of seizure and confiscation, 
and passed the case to the fiscal court. That court found against Du- 
pouy & Co., the plaintiff herein, and in the sentence declared the goods 
confiscated, and adjudged that Dupouy pay the duty fixed by law and 
an additional amount equal thereto, which the law adjudged to em- 
ployés of the government discovering such matter, and in addition the 
costs of the process. This judgment was appealed by Dupouy to the 
court of last resort, and the judgment as against Dupouy and as against 
the goods was afïirmed. Dupouy, by virtue of said judgment was 
fined 5,618.75 bolivares, the sum equal to the duty, and the costs, which 
resulted in customs court, were in addition L17L33 bolivares," On 
May 21, 1904, the plaintifï paid the above-mentioned judgment; and 
he paid further sums (stated in the findings) for attorney's services 
and other fées. Fie had received "2,900 bolivares" from one "Ed- 
wards, who was an agent of the" défendant, and "without consent" 
thereof applied that amount "on his claim against" the défendant, but 
otherwise had received no indemnity from the défendant, although he 
had frequently demanded reimbursement. "The défendant never re- 
quested or authorized the plaintifï to pay any of said sums or to con- 
tract any obligation for it." One "J. Edwards accompanied the ship- 
ment of goods to Venezuela on behalf of the défendant." The "net 
amount paid out by the plaintifï" is stated to be "$2,15L99, American 
money," and interest is computed at 8 per cent, from May 2L 1904, 
making the total claim (as allovved in the judgment) $3,498.99. 

It is further stated, under the heading of "findings of fact" (No. 
15), "that ail the said sums of money that were paid out by the plain- 
203 F.— 17 
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tiff in the above matters he was compelled to pay because he was act- 
ing on behalf of the défendant." This récital, however, plainly in- 
tends and amounts only to a déduction of law from the facts stated, 
and cannot be considered as a finding of ultimate fact, nor otherwise 
hâve effect for the purposes of review. Not only is it expressly found 
by the trial court, as above stated, that the défendant neither requested 
nor authorized such expenditures, nor the contracting of any obligation 
therefor, but there is no pretense of évidence that the défendant took 
part in, or had in contemplation, either any change at New York of the 
form of consignment or any controversy with the Venezuela customs 
officiais over entry of the goods in that country. 

The conclusion of law and judgment accordingly against the défend- 
ant (plaintifif in error) rest entirely on the f oregoing state of facts, as 
both stipulated for submission of the issues below and stated in the 
fîndings of fact. In référence to the transactions, both in New York 
and in Venezuela, on which liability appears to be predicated, the rec- 
ord is either silent or indefinite upon matters which must be inferred 
as entering therein. Thus, while it is stated, in efïect, that the défend- 
ant shipped the goods "correctly specifying the contents of the boxes," 
but that the "agent of the express company" at New York interposed 
therein, to ship them in conformity with advice obtained by him from 
"the représentative of the Venezuelan government," it is neither stated 
how such intervention came about, nor what change was made thereby. 
The terms of the findings do not appear to raise any inf erence of de- 
fendant's authorization or knowledge of such intervention, if material 
in any view of the issues ; but support may be assumed for the conten- 
tion that the goods were shipped from New York "as automatic selling 
machines," through their mention in the fourth finding "as declared 
by the customs officiais to be improperly invoiced under that name." 
Upon arrivai of the consignment in Venezuela, the course of procédure 
is stated (fourth finding) as recited in the foregoing summary, but nei- 
ther of thèse circumstances appear : (a) The provision of Venezuelan 
law alleged to be violated by the entry; (b) wherefore and in what 
manner the plaintiff intervened to incur the fines and expenses ad- 
judged against him (for which recovery is sought against the défend- 
ant), aside from the confiscation of the goods. Furthermore, while it 
is stated (thirteenth finding) that one "J. Edwards accompanied the 
shipment of said goods to Venezuela in behalf of the défendant," it is 
neither found nor indicated that Edwards participated in any manner 
in the above-mentioned transactions at New York, or in the entry of 
the goods or controversy with the Venezuelan officiais. 

The issue of law, there fore, is narrowed, as we believe, to this in- 
quiry: Do the ultimate facts so established of consignment and entry 
of the defendant's goods — namely, that they were shipped by and con- 
signed to the défendant in care of the plaintifï, under notice to the 
plaintiff, for entry at a Venezuelan port, and that they were thus en- 
tered in violation (for any cause) of the law of that country, resulting 
in confiscation of the goods — create liability in personam against the 
défendant to reimburse the plaintifï for the amounts of fine and ex- 
penses incurred by the plaintifï in such unlawful transaction? Un- 
doubtedly, violation of Venezuelan law in the entry of the goods must 
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be presumed from the récitals, and we believe it must further be pre- 
sumed theref rom that entry of the goods was thus prohibited as "gam- 
bling machines" or devices, so that the issue of law does not require 
solution of the proposition urged in support of the judgment, that the 
fines and expenses "fell upon Dupouy because the invoices improperly 
and incorrectly described the goods." Whatever may bave been the 
transactions of the plaintiff in the matter, or the cause assigned for 
his prosecution, it is expressly found (as before mentioned) that the 
goods were seized and confiscated "because they were roulettes, or 
gambling machines," thus determining violation of the law, for such 
cause, by the parties engaged in the importation ; and the contention — 
if assumed to be tenable under the findings — that the défendant was 
chargeable for the alleged fact that the goods came "improperly in- 
voiced" as "automatic selling machines," and thereby committed a 
further breach of Venezuelan law, cannot strengthen the plaintiflf's 
claim against the défendant for recovery of the fines and expenses 
which were incurred by the plaintiff in such unlawful importation. 
In either phase of the transaction, both parties were presumptively en- 
gaged in violation of the law of that country, and it matters not that 
one or both proceeded therein without actual knowledge that the im- 
portation was illégal. So the further circumstances discussed in the 
arguments of counsel — in référence to the good faith of one and the 
other party, together with the undisputed fact that the plaintiff suffered 
the loss (in fines and expenses), without other interest in the importa- 
tion than an attempted protection of the défendant from loss — cannot 
affect the question of légal liability between those parties. The unlaw- 
ful entry could not subject the consigner, who was not présent, to Per- 
sonal liability therefor, its utmost liability being in rem (as imposed) 
for forfeiture of the goods; and however the procédure against the 
plaintiff was either caused or intended, the ensuing fines and charges 
cannot be enforceable per se against the défendant in this country and 
jurisdiction. Wisconsin v. Pélican Ins. Co., 127 U. S. 265, 286, 8 Sup. 
Ct. 1370, 32 L. Ed. 239. Thus the judgment rests solely on the issue 
above stated, whether the fact that the plaintiff was serving as an agent 
or représentative of the défendant in such violation of the law author- 
izes recovery for his expenditures incurred therein. 

In the absence of any undertaking by the défendant for such reim- 
bursement, entirely apart from the employment of the plaintiff to serve 
and his service accordingly in the unlawful entry, we are of opinion 
that the authorities are uniform and conclusive against the recovery, 
as opposed to public policv. In the early and leading case of Arm- 
strong V. Toler, 11 Wheat. 258, 267, 6 L. Ed. 468, the opinion by Chief 
Justice Marshall aptly defines the above-mentioned distinction between 
the contract growing "immediately out of an illégal act," which "a 
court of justice will not enforce," and a promise made which is "un- 
connected with the illégal act, and is founded on a new considération," 
and "not tainted by the act," whereof enf orcement may be granted ; 
and the expressions of the opinion in référence to the independent and 
untainted promise which was there enforced, cited in support of the 
présent judgment, are plainly without force to that end, under the 
facts hère stipulated and found. The doctrine which bars this recov- 
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ery, epitomized în tlie above quotation, is applied in Trist v. Child, 21 
Wall. 441, 448 [22 U Ed. 623], and well explained as "a rule of the 
common lavv of universal application, that when a contract, express 
or implied, is tainted with the vice" of violation of law "as to the con- 
sidération or the thing to be donc, no alleged right founded upon it can 
be enforced in a court of justice." Claims for reimbursement or com- 
pensation through performance of such contract by an agent for the 
principal are uniformly subjected to the rule referred to (see Story on 
Agency, § 346 ; Mechem on Agency, § 654), and pertinent précédents 
for its application appear in Monnet v. Merz, 127 N. Y. 151, 154, 27 
N. E. 827, Buck v. Albee, 26 Vt. 184, 190, 62 Am. Dec. 564, and Har- 
vey V. Merrill, 150 Mass. 1, 5, 22 N. E. 49, 5 E. R. A. 200, 15 Am. St. 
Rep. 159. No authorities for departure from stich rule are called to 
our attention, and we believe further citations thereupon to be unnec- 
essary. 

The judgment of the District Court is reversed, and the cause is re- 
manded, with direction to enter judgment upon the findings of fact in 
favor of the plaintifif in error, défendant below. 



THE IXDIANxVrOLIS. 
(Circuit Court of Appeals, Kiuth Circuit. February 24, 1913.) 

Xo. 2,183. 

Collision (§ 85*) — Steam Vessels un Foc — Iîxcessivb Spebd. 

Tlie flndiug of a trial court, based on conflictinf; évidence, tliat a col- 
lision betweeii two steam vessuls on couversiuf; courses in Puget Sound 
was due to the fault of botli vessels in runuing at excessive speed in a 
fog, hekl sustained by the évidence. 

[VA. Note.— For other cases, see Collision, Cent. Ditç. §§ 1G6, 1G9 ; Dec. 
Dlg. § 85.* 

(Collision rules, speed of steamers in fog, see note to ïhe Niagara, 
28 C. C. A. 532.] 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington ; C. H. Hanford, 
Judge. 

Suit in admiralty for collision by the Kitsap County Transportation 
Company, owner of the steamer Kitsap, against the steamship In- 
dianapolis, the International Steamship Company, claimant, and cross- 
libel against the Kitsap. Decree dividing damages. 

The Kitsap County Transportation Company, owner of the steamer Kitsap, 
liheled the steamship Indianapolis, lier englues, boilers, tackle, apparel, and 
i'uruitnre, for damages growing eut of a collision in the waters of Puget 
Sound between the Kitsap and the Indianapolis, and jirayiug, among other 
thlngs, that the latter be condemned to pay the damages alleged to hâve 
been sustained by the Kitsap and the costs of the libel. Process havlng 
been issued and served upon the steamship, the International Steamship Com- 
pany as owner and claimant of the Indianapolis filed an answer to the libel 
and also a cross-llbel against tlie steamer Kitsap, lu wlilcli answer and cross- 
libel the claimant and cross-llbelaiit asked that the original libel be dis- 

•For other casée see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tuissed with costs, and that the steamer Kitsap, her engines, boilers?, tackle, 
apparel, and furniture be condeinned to pay the demanda of the cross- 
libelant, with costs. Proofs having been takeii on behalf of the respective 
parties and submitted to the trial court, the judge thereof found and decreed 
that the collision nientioned in the pleadings was caused by the mutual 
fault of the steamer and steamship, and accordingly adjudged a division 
of the damages resnlting from such collision, that the damages sustained 
by the Kitsap amounted to $32,666.87, and that the damages sustained by 
the Indianapolis amounted to $5,451.50, and, dividlng the damages, that the 
claimant and cross-libelant pay to the llbelant the sum of $13,607.68, but 
that neither party to the action should recover costs against the other, and 
that no interest should be allowed to either. The trial court further found 
and adjudged that the libelant was entitled to damages in the nature of 
demurrage for a period of 130 days, consumed in making temporary and 
permanent repairs to the Kitsap, which damages the court in its decree flxed 
at the rate of $50 a day. Both the libelant and the cross-libelant appealed 
from the decree. 

W. H. Bogie, Carroll B. Graves, F. T. Merritt, and Lawrence Bogie, 
ail of Seattle, Wash., for appellant. 

Ira Bronson, of Seattle, Wash., for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). The cause 
was referred by the court below to the court commissioner, before 
whom ail of the testimony and other évidence was taken, none being 
given before the trial court. Upon the record so made the court be- 
low found, among other things, as follows : 

"The Kitsap is a wooden passenger steamboat 1.35 feet in length, and at 
the time of the collision was starting on her regular run from pler 4 in 
Seattle harbor to Paulsbo on tlie west side of Puget Sound. At 4 :35 p. m. 
she backed away from the south side of pier 4 under a slow bell, the gên- 
erai direction of her backward movement being northwest. After backing 
sufilciently to clear the face of the docks, she reversed and went ahead, curv- 
ing to starboard until she came around on her regular course headed for four- 
mile rock on the north shore of the harbor. The Indianapolis is a mucli 
larger vessel than the Kitsap, and bas a steel huU, and was employed as a 
carrier of passengers on a regular run between Tacoma and Seattle. At 
4 .•.33 p. m. she was coming from Tacoma, and near the bell buoy off Duwamish 
Head on the west side of Seattle harbor and was running at reduced speed, 
but she then increased to full speed, which was 15 knots per hour or ap- 
proximately 1,500 feet per minute. From the time the Kitsap started both 
vessels were giving fog signais by blasts of their whlstles at Intervais of 
from 10 to 20 seconds. The time of the collision was 4 :40 p. m. The facts 
of the case as thus far recited are clearly proved by uncontradicted évi- 
dence. The évidence is confliotlng as to the exact place where the collision 
occurred, but from a prépondérance of the évidence the court flnds as a fact 
that the place where the two ve.ssels came in contact with eaeh other was 
opposite the slip between the Grand Trunk and Colman docks, and distant 
from the outward ends of the docks about 1,500 feet, and from the bell buoy 
off Duwamish Head, by measurement on the government chart of the harbor, 
nearly 10,500 feet, and to make that distance in 7 minutes required the In- 
dianapolis to run her maximum speed. Xo attempt was made on either vessel 
to avoid the collision by operating the helm to change her course so that, 
when the vessels came together, they were on converglng Unes — the Kitsap 
headed obllquely aeross the bow of the Indianapolis. The Indianaiwlis 
rammed the Kitsap on her port side in the vicinity of her pilot bouse, and 
eut into her hull to a depth of about seven feet. The court flnds as a fact 
that at the moment of the impact both vessels were moving ahead with con- 



262 203 FEDERAL EEPOETER 

slderable momentum, and rejects as untrue ail évidence to the contrary, be- 
cause the force of the collision corroborâtes the positive testimony on eaeh 
side, respectively, that the other vessel was seen to be coming with good 
speed, and the conclusion Is unavoldable that the collision was caused by 
navigating both vessels at a hlgh rate of speed in a dense fog, and both are 
equally in fault." 

Both parties to the présent appeal complain of the findings of the 
trial judge; the owner of the Kitsap contending that the court erred 
in finding any fault on its part, and in failing to award it the full 
amount of damages claimed both for in jury sustained by that vessel 
as also for the failure of the court to award it the full amount of 
demurrage and interest claimed, and the claimant insisting that the 
trial court erred in finding the Indianapolis guilty of any fault and 
in failing to award it the full amount of damage alleged to hâve been 
sustained by her owner by reason of the collision. 

We hâve given the voluminous record very careful considération, 
and hâve corne to the conclusion therefrom, in view of the very sub- 
stantial conflict in the évidence, that we would not be justified in hold- 
ing that the court below was in error in its findings of fact. Still 
less do we think the trial court should hâve awarded the owner 
of the Kitsap a larger amount either by way of interest, increased de- 
murrage, or other damages. 

The judgment is affirmed. 



WRIGHT, BLODGEÏT & CO., Limited, et al. v. UNITED STATES. 

(Circuit Court of Appeals, FiftU Circuit. li^ebruary 18, 1913. llehearing 
Deuied March 6, 191.3.) 

No. 2,406. 

Public Lands (§ 120*) — Oancellation of Patent^Bbinging in New Par- 
ties — Necessity. 

Where, pending a suit by tbe L'nlted States to cancel a land patent, 
the patentée dled intestate, an heir, who succeeded to his Interest under 
the laws of the state, becanie an indispensable party défendant, without 
whose présence the court could not proceed. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ 332-335; 
Dec. Dlg. § 120.*] 

Appeal from the District Court of the United States for the West- 
ern District of Louisiana ; Aleck Boarman, Judge. 

Suit in equity by the United States against Wrig-ht, Blodgett & Co., 
Limited, and others. Decree for complainant, and défendants appeal. 
Reversed. 

J. Blanc Monroe and Monte M, Lemann, both of New Orléans, 
La., for appellants. 

E. H. Randolph, U. S. Atty., of Shreveport, La. 

Before FARDEE, Circuit Judge, and NEWMAN and GRUBB, 
District Judges. 

•For other cases see same topio & § numkeiî in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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PER CURIAM. This is a suit, brought September 1, 1906, by the 
United States against Nat Wasey and Wright, Blodgett & Co., to set 
aside a patent for land entered and patented under the homestead act. 
Process was never served upon Nat Wasey. Pending the suit Wasey 
died, and on December 22, 1908, the complainant filed a bill of re- 
vivor against Bertha Wasey, the widow, and Eben F. Wasey and John 
L. Wasey, sons of said Nat Wasey. Process having been served, Eben 
F. Wasey and John L. Wasey both appeared February 13, 1909, and 
filed an answer disclaiming ail right, title, and interest in the land, 
or any portion thereof, or in the succession of Nat Wasey. 

Under the law of Eouisiana the said parties had a right to renounce 
the succession of Wasey, and thereupon Nat Wasey's only half-broth- 
er, one Frank B. Clingo, shown to be Hving, became the only heir of 
the said Nat Wasey, and seised as such from said Nat Wasey's death 
(Rev. C. C. Ea. art. 942), and thus a necessary party to the suit. An 
objection to taking évidence on the ground that indispensable and 
proper parties were not before the court was made in the court below ; 
but the case proceeded to judgment regardless of the same, and, of 
course, the objection is now urged on this appeal. 

The décisions on this subject are ail one way, and to the effect that, 
where an essentially necessary party to the proceedings is not before 
the court, the court cannot proceed to adjudicate upon his rights. 16 
Cyc. 189. Other important questions are présentée! in this case; but 
we do not consider it necessary to pass upon them, further than to 
say that, on the évidence submitted in the case, we think the ends of 
justice require that the complainant should be given opportunity to 
make the necessary parties, and thereafter try the case on the merits. 

The decree is reversed, and the cause is remanded to the lower 
court, with leave to the United States to make necessary parties, and 
thereafter the case to be proceeded with as equity may require. 



WRTGHT. BLODGETT & CO., Limited, et al. v. rXITED STATES 

(flve cases). 

(Circuit Court of Appeals, Fitth Circuit. Feltruary 18, 1013. Kelieariug 
Deiiied March 6, lOia.) 

Nos. 2,407-2,411. 

Public Lands (§ 120*) — Suit for Canceli^ation of Patents — Fbaud. 

Evidence Jicld to support decrees canceliiig land patents for fraud as 
against vendees of the original patentées. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 332-335: 
Dec. Dig. § 120.*] 

Appeals from the District Court of the United States for the West- 
ern District of Louisiana ; Aleck Boarman, Judge. 

Five suits in equity by the United States against Wright, Blodgett & 
Co., Limited, and others. Decrees for complainant, and défendant 
corporation appeals. Affirmed. 

•For other cases see same topic & i numbbh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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J. Blanc Monroe and Monte M. Lemann, both of New Orléans, La., 
for appellant. 
E. H. Randolph, U. S. Atty., of Shreveport, La. 

Before PARDEE, Circuit Judge, and NEWMAN and GRUBB, 
District Judges. 

PER CURIAM. The above-entitled and numbered cases are sep- 
arate appeals from separate décisions of the United States District 
Court for the Western District of Louisiana, and in each of them we 
find that fraud in the homestead entry is proved, and that Wright, 
Blodgett & Co., vendee of the alleged homesteaders, is charged through 
its active agents on the ground with knowledge of the fraud. 

The decree in each of the above-mentioned cases is afïirnied. 



HOUSER et al. v. STARR. 

(Circuit Court of Appeals, Slxth Circuit. February 14, 1913.) ' 

No. 2,233. 

1. Patents (§ 328*)— Infbinqemekt— Deawing Instrument. 

The Starr patent. No. 5.';î3,095, for a drawing instrument for drawing 
ellipses, claim 3, the main feature of wliich, and that vvhlch distlnguishes 
it from the prior art, is the guide bar shown, hcld not intringed by au 
Instrument which does not use such guide bar but the old substitute 
therefor. 

2. Patents (§ 165*)— Claims. 

That the patentée niay bave been entitled to a clalm he dld not make 
is immaterial. Courts cannot make elaims for hlm. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 241 ; Dec. Dig. 
§ 165.*] 

3. Patents (§ 167*) — Construction — Use or Term "Substantiallt as De- 

SCHIBED." 

The spécification, claim, and drawlngs of a patent are a unit. What- 
ever parts of the device are named in a claim are of necessity intended 
to be named with référence to the spécification and drawings, and the 
référence cannot be niade narrower by saying "as described" nor broader 
by saying "substantially." 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 243; Dec. Dig. 
f 167.* 

For other définitions, see Words and Phrases, vol. 7, pp. 6741, 6742.] 

4. Patents (§ 328*) — Validity and Infringement — Cutting Instrument. 

The Starr patent. No. 683,809, for a cutting instrument, especially 
adapted to cutting beveled pieture mats in curved forms, claims 1-10, 
are void for lack of Invention. Claims 11, 19, and 20 held valid and in- 
fringed, and claims 16 and 17 not infringed. 

5. Patents (§ 27*) — Double Use. 

Where the thought of adapting a machine to a new use Is not new, the 
mère use of common expédients for the adaptation Is not Invention. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 31, 32; Dec, 
Dig. § 27.*] 

•For otber cases see same toplc & S numbes la Dec. & Am. Digs. 1907 to date, & Ra^'r ludexM 
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6. Patents (§ 25*) — Aggregation. 

Where the action of one part modifies the action of the other part, 
there is more tljan a mère aggregatlon. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §| 27-29; Dec. Dlg. 
§ 25.*] 

7. Patents (§ 17*) — Invention — Adjustability. 

Tliere usually ean be no Invention in maklng a tool adjustable on Its 
carrier in four directions, instead of two. 

[Ed. Note.— For otlier cases, see Patents, Cent. Dig. §§ 16, 17; Dec. 
Dig. § 17.*] 

8. Patents (§ 328*) — Vàliditt — Machine fob Cxjttino Curves. 

Tlie Starr patent, No. 766,158, for a macliine for eutting curves, elalms 
9, 10, 12, and 13, held void for lack of Invention over a prior patent to 
tlie sa me patentée. 

9. Patents (§ 153*) — Disclaimee — Costs. 

Where some claims are invalid, they must be disclalmed before a de- 
eree is entered on the valid claims. No costs can be allowed. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 226; Dec. Dlg. 
§ 153.*] 

Appeal from the Circuit Court of the United States for the West- 
ern Division of the Southern District of Ohio ; Howard C. Hollister, 
Judge. 

Suit in equity by Ferdinand W. Starr against Charles C. Houser and 
the Historical Publishing Company. Decree for complainant, and de- 
fendants appeal. Modified. 

For opinion below, see 194 Fed. 730. 

Wood & Wood, of Cincinnati, Ohio (A. F. Nathan, of Cincinnati, 
Ohio, of counsel), for appellants. 

O. C. Billman, of Cleveland, Ohio, for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. The défendants appealed from an in- 
terlocutory decree for an injunction and accounting in the usual form, 
entered in an infringement suit brought by Ferdinand W. Starr upon 
three patents issued to him: The first being No. 533,095, dated Jan- 
uary 29, 1895, for a drawing instrument; the second, No. 683,809, 
dated October 1, 1901, for a eutting instrument; and the third. No. 
766,158, dated July 26, 1904, for a machine for eutting curves. Ail 
three instruments were either specially intended for, or hâve found 
their chief utility in, marking or eutting ellipses, and complainant's 
commercial machines hâve their main application in eutting mats or 
glass for framing photographs. The suit involved claim 3 of the first 
patent, ail of the 21 claims of the second patent, except claims 13 and 
15, and claims 1, 2, 8, 9, 10, 11, 12, 13, 14, and 15 of the third pat- 
ent. Some of thèse last claims were withdrawn so that as to this 
patent, the case was left to rest on claims 9, 10, 12, and 13. The 
patents must be considered separately. 

*FoT otber cases se» aam« topic £ S nvmbeb In Dec. & Am. Cigs, 1907 to date, & Rep'r Indexes 
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The First Patent. 

[1] The particular merit of the commercial devices o£ each party 
lies in their adaptability to describe either a circle or any desired 
ellipse within the size capacity of the instrument. It is characteristic 
of an ellipse, in process of making, that its center is constantly inov- 
ing along the Une of its major axis, and that this path of motion is at 
right angles to the minor axis ; and it follows that, if the ellipse is 
to be described by a point at the moving end of a revolving arm, a 
point at the inner end of this arm and an intermediate point must be 
constantly moving in paths at right angles to; each other. The elemen- 
tary instrument for mechanically producing an ellipse was called a 
"trammel."' It is iUustrated by the foUowing sketch taken from the 
Century Dictionary : 

AA and BB are slotted bars at 
right angles to each other, and rep- 
resent, one, the major, and one, tlie 
minor, axis of an ellipse. C is a 
revolving bar carrying, at its outer 
extremity, a pencil, as at 1. î, and -5 
are pins fixed in the bar C and 
passing through into, and traveling 
in, respectively, the grooves in A A 
and BB. Obviously, if the bar C 

revolves upon pin 2 while that pin is stationary, pencil 1 will describe 
a circle, while, if during the révolution, pin 2 travels longitudinally 
in AA, the described curve wiU be irregular, becoming a perfect ellipse, 
if the revolving and the longitudinal motions are maintained in proper, 
constant relation. This maintenance is compelled by the pin 3, travel- 
ing in the groove oi BB. The pin 2 stands for longitudinal motion 
of the center and pin 3 stands for revolving motion of the arm. Any 
movement by either pin compels a corresponding movement by the 
other. Obviously, also, by making thèse pins "2 and 3 adjustable on 
the revolving bar and changing their relative positions with référence 
to the scribing point 1, any desired degree of elliptical curve can be 
obtained. Speaking in gênerai terms, thèse two pins, 2 and 8, are two 
shaf ts, eccentric to each other, co-operating in their révolution to pro- 
duce the described curve. The resulting diameter will be varied as the 
distance between point 2 and the pencil 1 is increased or diminished ; 
the resulting degree of curve is controUed by changing the distance 
between pins 2 and 3 ; in other words, varying the mutual eccentricity 
of the two shafts. The longer axis can be changed at will, from ver- 
tical to horizontal, by changing the position of the pencil so that the 
order of the points 1, 2, 3 will be 3, ^, 1. If the two pins are super- 
imposed, i. e., if the two shafts are made concentric, the révolution of 
the bar will produce a circle. 

The utility of a mechanical device for drawing ellipses was well 
understood long before Starr's first application. Williams & Joslin, 
in 1859, by patent No. 22,910, showed a device which the Patent Office 
cahed an ellipsograph, and by which they said "curves and figures ap- 
proximating in form to ovals may be drawn with great facility and in 
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a perfect manner." Their device had two co-operating, revolving 
shafts eccentric to each other. One of thèse was reciprocated in a 
slideway corresponding to one trammel bar, but they dispensed with a 
right-angled slideway and atternpted to give to the other shaft its req- 
uisite right-angular motion by carrying it on the free end of a bar 
pivoted at the other end to the stationary frame. The resulting curve 
would not be a true ellipse, although a close approximation. 

On July 6, 1875, by patent No. 165,385, Toulmin illustrated and de- 
scribed an ellipsograh. He provided for the right-angled motion by 
carrying one of the shafts upon longitudinal guides and carrying the 
other upon the free end of a lever pivoted to the frame; but he ob- 
served, as perhaps Williams & Joslin did not, that a simple, swinging 
arm would carry this center, not on a right line, but on the arc of 
a circle, and therefore, as Toulmin says, "this does not give a true 
ellipse." Accordingly, he provided two oppositely extending arms 
pivoted at their outer ends to the frame and at their inner ends to the 
opposite ends of a crossbar, the central point of which stands for 
the other shaft, and so, although the opposite ends of this crossbar 
move in arcs, the central point moves in a right line, perpendiçular to 
the longitudinal guides, and the desired resuit is reached. 

In 1876, Root took out a patent, No. 181,725, on what he called 
a "trammel" and the Patent Office called an "ellipsograph." He de- 
parted f rom the pivoted, vibrating arm scheme employed by Williams 
& Joslin and by Toulmin, and returned, typically, to the trammel of 
the above sketch. He has two fixed, right-angled slideways carrying 
longitudinal sliding bars. On the inner end of each bar is pivoted one 
of the revolving shafts. The two slideways are in différent vertical 
planes, and between thèse planes a horizontal bar connects the two 
shafts, being fixed to one and sliding through the other. At the top 
of the upper shaft, a crank is attached whereby there is a co-oper- 
ating révolution of the two shafts, and, when the two shafts are not 
concentric, any point in the Connecting bar will describe an ellipse. As 
the lower guideway would prevent the révolution of a pencil depend- 
ing from this bar, a similar bar is attached to the lower shaft below 
the guideway, and this lower bar carries the adjustable pencil holder. 

Again, in 1883, Hottinger, by patent No. 288,810, described a ma- 
chine for marking ellipses. He used a stationary knife and caused the 
table to turn so that the contact point described an ellipse. He pro- 
duced this motion in the table by a typical trammel bar and sliding pin 
arrangement on the bottom of the table. Rawson also patented an 
ellipsograph, in 1890, patent No. 422,252. His machine is essentially 
that of Root; but, for insuring longitudinal motion in one direction, 
he uses a collar sliding on a rod, and in the other direction, a pin 
sliding in a guideway. He also provides peculiar mechanism in con- 
nection with a supplemental pencil-carrying arm. 

Into this State of the art, Starr came by his application filed in 
1893. He calls his invention a "drawing instrument." He discards 
the two right-angled, sliding guideways of Root, Rawson, and the oth- 
ers, and returns to the pivoted arm idea of Williams & Joslin and 
of Toulmin. He changes and apparently improves this idea and calls 
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this vibrating arm the "guide bar H." At its outer end, instead of 
being merely pivoted to the frame, the pivot passes through a longi- 
tudinal slot in the bar, so that the bar may not only swing but may 
also move lengthways upon the pivot. The inner end of the bar car- 
ries one of the eccentric shafts. At an intermediate point where the 
bar swings over the surface of the frame, the bar is provided with 
a depending stud, and the upper surface of the frame is provided with 
a curved slot in which this stud must travel. This curved slot is not 
an arc of a circle, but is parabolic, and the net resuit of the guiding 
by this slot and the permitted longitudinal slip at the pivoted end is 
that the shaft carried at the inner end moves back and forth exactly 
at right angles to the longitudinal slideway which carries the other 
shaft. This construction is shown in figure 1 of his drawing hère re- 
produced ; 




It follows from this history and description that Starr's meritorîous 
invention is found in the peculiar construction and movement of this 
guide bar H. Starr himself, in his testiniony in this case, points out 
that: 

"The friction generated by carrylng tiie sliaft along a strair;lit bar [as 
Root and Kawson had done] was so great tliat it was found to be impractlcal, 
* * * and this deflciency in a drawing instrument of that character led 
to the useful and effective modification set forth in tliis claim 3 * * • 
almost entirely eliminating the friction incident to moving said shaft along 
a straight bar at riglit-angles to the lower sliaft." 

The défendants are said to make a device in which the right-angled 
travel of the two shafts is compelled by two right-angled rods upon 
each of which a sliding collar reciprocates, and each of thèse collars 
carries one of the eccentric shafts. There is no pivoted bar of any 
kind. There is no vibrating arm. The same ultimate resuit — the 
right-angled travel^is accomplished ; but the device is distinctly of 
the Root-Rawson, rather than of the Toulmin-Starr, class. 

The question of infringement arises under Starr's third claim, which 
reads thus: 

"3. The combination of the sliding bar D, the shaft L, with its Intégral 
guide arms, tlie sliding shaft /, the arm H, the si)iral spring 8 to elevate the 
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several parts, the operating and depressing ann K, and tlie iienell holder, to 
produce continuons or broken Unes, substantially as descrlbed." 

Défendants employ this complète combination, except the "arm H" ; 
but, in order to niake out infringement, the "arm H" of the claim 
must be interpreted as covering any means for producing right-angled, 
transverse motion in the second shaft. This would be carrying the 
doctrine of équivalents very far. We are not prepared to say that 
under the principle of Hoyt v. Horne, 145 U. S. 302, 12 Sup. Ct. 922, 
36 L. Ed. 713, McSherry v. Dowagiac (C. C. A. 6) 101 Fed. 716, 41 
C. C. A. 627, and Metallic Extraction Co. v. Brown (C. C. A. 8) 104 
Fed. 345, 353, 43 C. C. A. 568, it might not be carried even to that 
extent, if Starr's substantial invention had been in some other feature 
of the machine, and if the "arm H" had been one of two or more pre- 
viously well-known methods of accomplishing one part of the opéra- 
tion ; but whether or not such extrême liberality of construction could 
be permitted in the supposed case, it cannot be allowed vi^here the pat- 
entée bas deliberately confined himself, by bis claim, to a structure 
containing the peculiar élément vi'hich was the main feature of his 
invention, and where the alleged infringing structure contains, not 
that peculiar élément, but the old substitute therefor which the in- 
ventor had discarded. To permit the claim, under such circumstances, 
to be so liberally interpreted, would be to make it of even more fièx- 
ibility than indicated by Justice Bradley's familiar figure of the "nose 
of wax" (White v. Dunbar, 119 U. S. 47, 51, 7 Sup. Ct. 72, 30 L. Ed. 
303) and would be violating the settled rule (Cimiotti v. American Co., 
198 U. S. 399, 25 Sup. Ct. 697, 49 L. Ed. 1100; Coupe v. Royer, 155 
U. S. 565, 576, 15 Sup. Ct. 199, 39 L. Ed. 263; Brown v. Stillwell [C. 
C. A. 6] 57 Fed. 731, 739, 6 C. C. A. 528). 

[2] So far as this record shows, Starr was the first to make a con- 
struction whereby the pencil could be depressed by the hand of the op- 
erator turning the crank, and perhaps he was entitled to a claim pro- 
tecting broadly the capacity for vertical motion in the shafts, where- 
by the tool would vertically follow the operator's hand, and in com- 
bination with any curve-directing means ; but he made no such claim ; 
that issue was not presented to the Patent Office, and is not raised by 
this record. Patentées "cannot expect the courts to wade through the 
history of the art and spell out what they might hâve claimed, but 
did not claim." Keystone v. Phœnix Iron Co., 95 U. S. 274, 24 L. 
Ed. 344 ; Macomber's Fixed Law of Patents, § 226. 

We do not doubt the validity of Starr's first patent, but we cannot 
find infringement. 

[3] In reaching this resuit, we give no force to the use of the référ- 
ence letter H, or to the présence in the claim of the phrase "substan- 
tially as described." The spécification, claim, and drawing are a unit. 
When the claim refers to "the arm," it means the arm shown in the 
drawing and described by the spécification, or the équivalent, and "the 
arm H" can mean no more and no less. Whatever parts are named 
in the claim are of necessity intended to be named with référence to 
the spécification and drawings. The référence cannot be made nar- 
rower by saying "as described" nor broader by saying "substantially." 
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The words "substantially as described" do net create this necessity 
for construction by the entire patent; they are only a formula of 
récognition of the rule, and the cases, like Pope v. Gormully, 144 U. S. 
248, 253, 12 Sup. Ct. 641, 36 L. Ed. 423, and Fox v. Perkins (C. C. 
A. 6) 52 Fed. 205, 214, 3 C. C. A. 32, which make référence to the 
phrase, cannot mean anything more. See sections 214, 221, 234, Ma- 
comber. The meaning of "équivalent" is a question of fact to be de- 
termined by the language of a claim, in connection with the spécifica- 
tion, the drawing, the state of the art, and the history of the applica- 
tion. Attempts to make arbitrary ruies, as of law, for determining 
questions of fact lead to artificiality and seldom help. 

The Second Patent. 

[4] In his second patent, applied for in May, 1900, Starr illustrâtes 
and describes over again the instrument of his first patent, but with 
some comparatively slight additions and changes which adapted the de- 
vice to cutting out, as well as drawing, curved forms, saying of his 
invention that it was "especially adapted for cutting mats for pictures 
and similar outline work." In the place of a pencil-holding socket 
carried on the lower revolving arm, he substituted a socket holding the 
swiveling stem of a cutting tool, and he provided such a tool which 
had its knife carried at the lower end of the stem on a latéral arm or 
bend so that the knife would trail behind the axis of the stem, and 
which had its knife laterally inclined so as to eut a bevel, and its cut- 
ting edge inclined rearwardly so as to give a draw eut. Thèse fea- 
tures, in various combinations, either as constituting by themselves a 
bevel-cutting tool or as constituting, in combination with curve-direct- 
ing mechanism like the first patent, a bevel cutter for curved shapes, 
are the subject of the first ten claims. 

We are unable to find any invention in thèse features, alone or in 
combination. Commercial success apparently followed the thought 
that a cutting tool could be substituted for the pencil of Starr's first 
patent, and in this thought only is the substantial merit of thèse 
changes. This thought, in an environment consisting only of thèse 
features of the ellipsograph art which we hâve so far recited, might 
or might not hâve been sufficient to support invention ; but the thought 
was not new with Starr ; it had occurred to others and had been ap- 
plied by others repeatedly. Mcy\dams, by patent No. 179,039, in 
1876, showed a device for marking or cutting out ovals, having a 
tool-head "containing a pencil or knife," and he repeatedly refers to 
"marking or cutting." Breach, in 1879, in patent No. 219,615, de- 
scribed how patterns could be either "eut out from, or marked on, a 
sheet of leather," and he constantly refers to his carrier or tool-head 
as a "marker or cutter." Hottinger, in his above-mentioned patent of 
1883, named his machine as one for "describing or cutting ellipses," 
said that "in cutting or marking an ellipse, as the case may be, the 
point of the tool or marker is set," etc., and made further référence to 
"the tool or marker" and "the cutting or marking tool." Cote, in pat- 
ent No. 469,775, described a device for "outlining and proportioning 
boot and shoe patterns, and drawing the same on paper or cutting the 
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same from paper or other suitable material," and he said "in one of 
the sockets is placed a pencil or knife-holding spindle." He contin- 
ually refers to the "pencil or knife." King patented an ellipsograph, 
in 1894, No. 517,522. This was of the typical trammel type, like the 
Century Dictionary eut, and the drawing showed a pencil. King said : 

"In sonie cases, it is désirable to form ellipses from stifC paper, pasteboàrd, 
and the llke, and to this end, I contemplate providing the instrument with a 
suitable cutter which may be carried by the block, i, in the same manner as 
the pencil." 

The record shows other instances, but thèse are enough to demon- 
strate that, in 1900, it was familiar knowledge that, in such associa- 
tion, marker and knife were interchangeable, and that there was no 
inventive novelty in substituting a cutter for the pencil of Starr's ellip- 
sograph. 

His next provision was that the tool carrier should hâve a socket, 
and that the cutting tool should bave a stem so adapted that the stem 
would swivel in the socket ; in other words, he saw that his cutter must 
swivel, and he provided means therefor. This idea of svviveling 
would seem rather obvious, as a trailing cutter could not otherwise 
follow the curve; but the cutter with its swivel stem and the tool- 
holding socket to receive the stem had been shown by McAdams, 
Breach, and Cote, above described, as well as by several others in the 
record not necessary to mention. 

If, then, in our search for novelty, we fall back on the idea that 
the knife or cutter of such a tool should be carried on a latéral arm 
or bend of the stem so that, as the tool swivels, the cutting edge will 
trail behind the axis of the stem, we find this indicated in Hartford, 
No. 207,866, of 1878, who invented a tool for cutting out patterns, and 
specified that the "cutting edge of the knife lay on one side and not 
across the axis of the swivel," and fully disclosed in Heidenhain, No. 
365,129, of 1887 (which was a marker and not a cutter) ; also, in Cote, 
above mentioned, who specially described the construction and said 
that the purpose was to hâve the knife "automatically maintain a posi- 
tion with its cutting edge to the front in whatever direction it may be 
moved." The provision that the cutting edge of the knife shall be in- 
clined rearwardly is the universal provision for insuring a draw eut, 
whether the opération is by hand or by machine. It is shown in many 
of the références. 

Nothing remains as an independent élément of supposed novelty, 
excepting that the knife is set laterally so as to give a bevel eut. This 
again approaches, if it does not touch, the obvious expédient; but it 
is shown by the record to bave been common. Hottinger provided for 
his cutting tool such adjustability that it "may be set vertically or at 
any desired incHnation." Stuparich, by patent No. 572,320, in 1896, 
and for the express purpose of forming oval, beveled openings in pho- 
tograph mats, provided for setting his knife laterally so as to eut any 
desired bevel. So, Durkel, in patent No. 660,211, on application filed 
in February, 1900, had shown "a device for cutting out the centers of 
picture mats, so as to leave the opening in the mat of circular or 
elliptical form, the inside edge of the mat being eut beveled," and had 
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provided therefor a knife inclined laterally as well as trailing and 
inclined to the rear. So, also, Gooding, No. 593,537, of 1897, had a 
device for cutting boot or shoe soles "and other articles of curvilinear 
outline from sheet material," and provided a swivel cutting tool with 
knife inclined laterally and rearwardly. It follows that not even 
in this feature of the laterally inclined knife in such connection was 
there anything new. 

[5| It miist be admitted that no one structure shows ail thèse feat- 
ures in combination, and, in our conclusion that thèse ten claims are in- 
valid, we do not intend to impinge upon the well-understood rule that 
thcre may be patentable invention in selecting well-known éléments in 
other machines, and uniting them in a new combination to get a new re- 
suit. Dowagiac v. Superior Drill Co. (C. C. A. 6) 115 Fed. 886, 53 
C. C. A. 36. We are considering not so much the question of antici- 
pation as that of invention or of double use. The most that can be 
said in Starr's favor is that he took a previously existing combination 
and substituted, for its vertical cutting knife, the well-known bevel- 
cutting knife, or that he took another known combination and sub- 
stituted, for its straight tool, the well-known curved or trailing cut- 
ting tool, or another existing combination and substituted the common 
swivel connection for a rigid connection. From no one of thèse points 
of view is it possible to say that Starr did anything more than would 
hâve been done by any skilled mechanic to whom the primary idea 
had occurred. The fact that no one had before combined ail thèse 
features, which fact, while not controlling, is often persuasive to show 
invention, cannot prevail against a clear case of the mère adoption of 
common expédients in adapting an existing machine to a new use, and 
in a case where the thought of adaptation is not new. Bullock v. 
Electric Co. (C. C. A. 6) 149 Fed. 409, 420, 79 C. C. A. 229. 

Claims 11, 19, and 20 involve the same point. They call for the 
machine of the first patent, described in broad and gênerai terms, with 
the addition of means for holding or clamping the cardboard or other 
material from which the machine cuts out the selected forms. It is 
apparent that, when the only thing desired was to draw a mark on 
paper, the paper would be easily held in position; but, when thick 
and heavy paper or other material was to be eut, there would be strong 
tendency to push the material out of position, and this tendency must 
be suitably resisted. Such résistance or clamping, to be most effective,, 
should be applied as closely as possible to the cutting point. Starr's 
machine, as commercially built, weighed perhaps 50 pounds, and his 
plan for holding the material consisted in hinging his machine at the 
rear to the supporting table, so that the machine, lifted by its front 
part, could be turned up, and in attaching to the front, supporting legs 
of the machine horizontally adjustable extensions or fram.es which, 
when the machine was lowered, would make contact with the material 
on the worktable, and carry from that contact point a part or ail of 
the weight of the machine. Thèse extensions could be adjusted so as 
to rest upon the material as closely as desired to the point of eut, and 
in this way the weight of the machine eould be shifted to, and car- 
ried at, différent positions on the material, and in the selected posi- 
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tion where it would be most efficient as a workholder. This combi- 
nation is expressed in the eleventh claim as follows: 

'11. In a cuttiiig machine, the combination of a base, a frame plvotally 
conuected at its rear end thereto, nieans carrled by said frame for producing 
au oval or a circular outline, a horizontally adjustable workholder adjust- 
ably connected wlth the front legs of sald frame and adapted to be raised 
simultaheously wlth the frame and lowered upon the work to hold it while 
futtlng the same." 

Claims 19 and 20 involve practically the same éléments with im- 
material additions. Whether there is any patentable distinction be- 
tween any of the three is not now important. 

The validity of claim 11 is attacked because it is said to be for an 
obvious expédient lacking invention, and because it is said to cover 
a mère aggregation rather than a combination. The subject-matter in- 
volved is simple, and it is not improbable that similar workholding 
devices were in use; but there is no évidence on this subject. The 
situation is the same as though thèse points were raised on demurrer. 
There is obvious utility in avoiding independent clamps and shifting 
the weight of the machine to the spot where its weight will be most 
efficient; and, in view of this utility and the adoption of the idea by 
défendant, we cannot say that the construction involves no invention. 

[B] The défense of aggregation is plausible, but not good. It is true 
that the cutting mechanism opérâtes just as it would if the work was 
held by any other kind of clamp, and that the clamping means holds 
the work whether or not the cutting mechanism is in opération, and 
with only the same ultimate resuit — immobility — as if it was held 
by any other means ; but, while the machine is in opération, the same 
primary élément, the force of gravity in the machine, enables the knife 
to be advanced against the résistance of the material, and causes the 
material at that very point to resist against the push of the knife. 
The action of one part of the entire structure modifies and afifects 
the action of the other part, and there is, during the active period, 
more than that mère aggregation which def eats a patent. 

Défendants infringe thèse claims. They hâve perhaps made im- 
provements, but they bave appropriated the idea and clearly hâve the 
pivotai rear frame connection and the workholder in horizontally ad- 
justable connection with the front legs of the frame. 

[7] Claims 12 and 14 differentiate from the first patent only by pro- 
viding that the pencil or tool holding head shall not only be adjusta- 
ble longitudinally on its carrying arm, as the pencil holder was, but 
shall also be adjustable laterally. No merit is pointed out in this ad- 
ditional adjustability, and, unless under exceptional conditions, there 
can be no invention in making a tool adjustable on its carrier in four 
directions instead of in two. Smyth v. Sheridan (C. C. A. 2) 149 
Fed. 208, 211, 79 C. C. A. 166. 

[1] Claims 16 and 17 dépend for patentability upon the addition to 
the first patent of a centering rod located centrally in the rotating head, 
and for the purpose of indicating the center of the figure to be drawn. 
Whether this centering rod was capable, in May, 1900, of imparting 
patentable ncvelty to a claim otherwise barren thereof is doubtful on 
203 F.— 18 
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this record; but both of thèse claims contain, as an élément, and re- 
ferring to the "arm H" of the first patent, a call for a "pivoted, oscil- 
lating member." This cannot be read upon defendant's structure, 
which had no pivoted, oscillating member, but bas only the coUar re- 
ciprocating on the rod. Our discussion of infringement under the 
first patent, referring to Hoyt v. Horne, is pertinent hère. If the hm- 
itation, apparently imported into the daim by the choice of this lan- 
guage, could ever be neutralized by applying the doctrine of équiva- 
lents, it must be in aid of a clear invention dominating and characteriz- 
ing the claim, ratljer than in case of small improvements upon an ex- 
isting patent, which is the selected and designated basis on which the 
improvements must rest. 

[4] Claims 18 and 21 seem to belong in the same group as the first 
ten. We see nothing in them to differentiate from the first patent, ex- 
cept, in one case, the provision that the tool be swiveled, and, in the 
other, the double adjustability of the tool and the trailing form of the 
cutter. 

The Third Patent. 

[8] By Starr's third patent, applied for March 31, 1902, he cov- 
ered certain improvements in bis device as applied to cutting material 
like glass or métal, where a knife would not be operative. He relies 
on claims 9, 10, 12, and 13. Claim 9, typical of the group, is as fol- 
lows : 

"9. The combinatlon of the vertical tool-socket and means for impelling the 
same along predeteriiiined curved Unes, the vertical tool-stem swiveled and 
free to rotate in said socket, and the rotating cutter carried on a bent or 
ofCset extension of said swiveled tool-steni." 

The part of the device to which thèse claims are directed is illus- 
trated in figure 6, which is hère reproduced; 








In his second patent. No. 683,809, the drawing contained figure 7. 
also reproduced above, and in his spécifications he says : 

"Figure 7 shows the tool in which the shank and arm are formed intégral, 
and a hardened steel wheel Inserted In the latter, for which, if desired, a 
diamond may be substituted for glass cutting." 
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He further says: 

"The machine deseribed Is partieularly adapted for cutting oval and slni- 
ilar mats, and also for cutting similarly shaped glass for picture framing 
and other purposes." 

The claims of the second patent are confinée! to an instrument hav- 
ing the cutting blade laterally inclined so as to make a beveled eut, 
and the device of the third patent lacks this incHnation ; hence, the 
device would not respond to the claims of the second patent, and the 
case is not, in the strictest sensé, one of double patenting. However, 
not only would there be no invention in making the cutting dise ver- 
tical instead of inclined, but figure 7 of the second patent apparently 
shows this vertical position; indeed, the inclined position would seem 
inappropriate for glass cutting. 

So far as concerns claims 9, 10, 12, and 13 of the third patent, the 
second patent contained full disclosure, and having been issued in 
October, 1901, without réservation of any kind which could préserve 
the subject for patenting on an application filed several months later, 
everything shown, and which might hâve been, but was not, claimed. 
vvas abandoned to the public; and thèse claims are invalid. Under- 
wood V. Gerber, 149 U. S. 224, 13 Sup. Ct. 854, 37 h. Ed. 710; Ma- 
comber, § 12.^ 

[9] The bill must be dismissed, as to the first and third patents. Ac- 
cording to the practice indicated in Herman v. Youngstown, 191 Fed. 
579, 588, 112 C. C. A. 185, Starr may hâve 30 days, after the filing 
of the mandate below, in which to show that he has duly abandoned 
the claims of the second patent held in this opinion to be invalid, and 
thereupon he mày hâve the usual decree for injunction and acccunting 
as to claims 11, 19, and 20. Appellants will recover the costs of thi> 
court, and one-half of their costs in the court below. The partial costs 
in the court below which Starr might hâve if he had prevailed npoii 
one whollv valid patent, cannot be, in this case, allowed. O'Reillv 
v. Morse, 'l5 How. 62, 121, 14 L. Ed. 601. The matter of Houser'ï 
individual liability to injunction, damages, or costs, and the matter of 
any increase of damages, will be remitted to the District Court to be 
determined upon any accounting that may be had, or in such other 
manner as that court shall direct. 

1 We note that our conclusion drawn from the record, tliat there was no 
liroad novelty in adaptiug the first machine to cutting paper or cutting glas<, 
is confirnied by référence to Knight's Mechanical IJictlonary (eopyriglited in 
1870) vol. 2, p. 2610. ïliis illustrâtes and describes an ellipsograph accoiii- 
pllsliing results approximately équivalent to those of Starr'.s first device, 
and says "one end of the scriber has a swiveled holder for a pen, pencil, 
cutting blade or glazler's diamond. 
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COMMERCIAL ACETYLENE CO. et al. v. SCHROEDER et al. 

(Circuit Court of Appeals, Seventh Circuit. Jaiiuary 7, 1913.) 

No. 1,950. 

1. Patents (§ 328*) — Tesm — Expikation or Foreign Patent — Acétylène 

Gas Tank. 

The Claude & Hess patent, No. 664,383, for an apparatus for storing 
and distributlng acétylène gas, expired June 30, 1910, witli the expira- 
tion of the British patent. No. 29,750 of 1896, to the same patentées for 
the same invention ; also hcld not infringed. 

2. Patents (§ 132*) — Teem — Effect of International Convention. 

Article 4 bis, inserted in the International Convention for the Protec- 
tion of Industrial Property of March 20, 1883, by the additional act of 
convention signed at Brussels December 14, 1900 (32 Stat. 1940), as 
controUed and construed by Act March 3, 1903, c. 1019, 32 Stat. 1225 (U. 
S. Comp. St. Supp. 1911, p. 1453), "to effectuate the provisions" of such 
additional act of convention, was not rétroactive, and did not extend 
the term of a United States ))atent, which under the law before the 
amendaient was limited by the term of a prier foreign patent. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 188^-191 ; Dec. 
Dig. § 132.*] 

Appeal from the District Court of the United States for the Northern 
District of IlHnois ; Christian C. Kohlsaat, Judge. 

Suit in equity by the Commercial Acétylène Company and the Prest- 
O-Lite Company against the Searchlight Gas Company, George F. 
Schroeder, and Oscar Bauer. Decree for défendants, and complain- 
ants appeal. Affîrmed. 

For opinion below, see 197 Fed. 908. 

John P. Bartlett, Clarence Winter, and Keyes Winter, ail of New 
York City, and Charles H. Hamill, of Chicago, 111., for appellants. 

Robert H. Parkinson, of Chicago, 111. (John S. Miller, Merritt Starr, 
and Wallace R. Dane, ail of Chicago, 111., of counsel), for appellees. 

Before BAKER and SEAMAN, Circuit Judges, and HUMPHREY, 
District Judge. 

HUMPHREY, District Judge. A considérable volume of prior liti- 
gation on the patent in suit is to be found in the books, but this is the 
first case in which the défenses hère presented appear to hâve had the 
considération of the court. 

The Court of Appeals of the Sixth Circuit, in 192 Fed. 321, held 
that it would not review the discrétion of the court below in following 
the Milwaukee court on an application for a preliminary restraining 
order, but that the question of validity would be open on final hearing ; 
and the Court of Appeals of the Eighth Circuit in Commercial Acéty- 
lène Company et al. v. Fireball, etc., Co., 198 Fed. 650, held that it was 
discretionary with the Circuit Court to grant the temporary order, 
that this discrétion was for the Circuit Court, and not for the Court of 
Appeals, but that the question of validity was open for final hearing. 

The patent in suit is described in claims 1, 2, and 5 as follows: 

"1. A closed vessel containing a supersaturated solution of acétylène pro- 
duced by forcing acétylène into a solvent under i)ressure; said vessel having 

•For other cases see same toplc & S numbbb in Dec. & Am. Dlgs. 1907 to flate, & Rep'r Indexes 
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an oiitlet for the acétylène gas, whicli escapes from the solvent when the 
pressure is released or reduced, and means for oontrolUng saiil outlet where- 
bif the gas nwji encape thervthrough at suintantially uniform pressure, sub- 
stantially as described. 

"2. A prepared vessel consisting of a tight shell or vessel, a solvent of 
acétylène contalned within said vessel, and acétylène dissolved in and beld 
by sald solvent under pressure and constltutlng therewith a supersaturated 
solution ; tJie package being provided at a point aiove the solvent with a 
reducing valve, suhstantially as and for the purpose set forth." 

"5. As a new article of manufacture, a gas package comprising a holder 
or tight vessel, a contained charge of acétone, a volume or body of gas dis- 
solved by and compressed and contained within the solvent, and a reducing 
valve applicd to an opening and extending to the interior of the holder ahove 
the level of the solvent, substantially as set forth." 

The défense is, first, noninfringement; and, second, that the patent 
expired prior to the suit by reason of the expiration of the British 
patent substantially identical with the patent in suit. 

The clainis of the British patent are as f ollows : 

"1. The utllizatlon, for the purpose of storage in a small volume of large 
quantifies of acétylène gas, of the solubility of said gas ia certain liquids 
by the application of pressure, so as to increase the quantity of gas dissolved 
per unit of volume of liquid as specified." 

"6. The employment of a receiver containing a liquid charged with acéty- 
lène under pressure and from which the acétylène is evolved when required 
for use as specified. 

"7. The herein described method of storlng acétylène gas in a small volume 
for lightiug or other purposes, which consists in dissolving the acétylène gas 
under pressure in a suitable liquid solvent such as described, from which it 
can be evolved when required for use." 

[1] The British patent and the patent in suit are for substantially 
the same invention. The claims and the spécifications show this. Both 
are for storing acétylène. Both describe a réceptacle therefor. Both 
are for the distribution of the acétylène and control of such distribution. 
Ail distinctions sought to be made are distinctions in terms, in modes of 
expression, mère descriptive words. The patented invention is the 
same in both. The British patent having expired, the patent in suit 
expired with it. 

[2] Complainants contend that this patent is protected by the treaty 
of 1902 (32 Stat. 1940) and the act of Congress of 1903 in relation 
thereto. The purpose of the act of 1903 was to lengthen the time after 
a foreign application before an application at Washington would be 
barred. It is not conceivable that Congress intended to make this stat- 
ute rétroactive. Any such construction is unwarranted by the words 
of the statute. Malignani v. Hill-Wright Elec. Co. (C. C.) 177 Fed. 
430; Malignani v. Jasper Marsh Cons. Elec. Co. (C. C.) 180 Fed. 442. 

So elaborately hâve ail thèse questions been considered and authori- 
ties cited by the trial court, no good purpose would be served by re- 
peating them hère. (D. C.) 197 Fed. 908. 

Respecting infringement, we find that appellees use a needle valve, 
which is not the équivalent in structure or function of the réduction 
valve described and claimed in the patent as a material élément of the 
combination. 

The decree is affirmed. 



278 203 FKDERAL lîEl^OKÏEE 

EXCHANGE SCRIP BOOK CO. v. BAND, McNALLY & 00. 

(Circuit Court of Appeals, Seventli Circuit. January 8, 1913.) 

No. 1,910. 

Patents (§ 328*) — Validity axd Infrœngbme^t — Scrip Book of Railroad 
MiLEAGE Tickets. 

Tlie Elchardson & Langston paient, No. 669,489, (or a scrip book con- 
tainiug an improved form of interchangeable railroad niileage tickets, 
as to its main idea of expressing the units in nioney. instead of unies, 
was antieipated. Its other features, if patentable, hcld not infringed. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of IlHnois ; Christian C. Kohlsaat, 
Judge. 

Suit in equity by the Exchange Scrip Book Company against Rand, 
McNally & Co. Decree for défendant, and complainant appeals. Af- 
firmed. 

For opinipn below, see 194 Fed. 444. 

This appeal is from a decree dismissing for want of equity the ap- 
pellant's bill filed against the appellees, averring inf ringement of letters 
patent No. 669,489. It arises under the same bill and charge of in- 
fringement which was upheld by decree of the trial court on a préviens 
hearing, affirmed by this court on appeal theref rom. Rand, McNallv 
& Co. V. Exchange Scrip Book Co., 187 Fed. 984, 110 C. C. A. 322, 
On leave of this court, however, the cause was reopened for introdtic- 
tion of new évidence of an "alleged ticket as an anticipation of the pat- 
ent in suit," and the hearing thereupon resulted in the présent decree, 
pursuant to an opinion filed below. See 194 Fed, 444. 

Samuel W. Banning, of Chicago, 111. (Thomas A. Banning and 
Walker Banning, both of Chicago, 111,, of counsel), for appellant. 

James H. Peirce, of Chicago, 111. (George P. Fisher, of Chicago, 111., 
of counsel), for appellee. 

Before BAKER and SEAMAN, Circuit Judges, and HUMPHREY, 
District Judge. 

SEAMAN, Circuit Judge. The décision of this court, on appeal 
from the prior adjudication of infringement of the patent, rested af- 
firmance of that decree, as stated at the outset of the opinion, upon 
this proposition : 

"Apart from tlie main idea of tbe patentées, that the unit in their pateiited 
ticliet sliould be expressed in niouey, instead of miles, we do not see anything 
in tlie patent that the défendants hâve infringed; for vvhether the physical 
différences, introdueed by the patentées, are patentable invention or not, they 
are so narrow. and niake the patent so limited, that tlie alleged infringing 
deviee (diffei-ing also in form) doe.s not seem to us to be included," 

Finding utility therein for interchangeable mileage tickets, and no 
évidence in the record of prior tise of the patentées' conception thus 
stated, the opinion proceeds to the déductions that the claim involves 
patentable novelty and supports the charge of infringement, 

•For otlier cases see same topic & | numbeb in Dec. & Am, Uigs. 1907 to date, & Rep'r Indexes 
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The défendant (appellee hère) thereupon petitioned this court for 
leave to reopen the cause in the trial court for introduction of proof 
of prior pubhc use of this assumed conception, in a so-called "Burling- 
ton excess baggage ticket," exhibited with the pétition and supported 
by affidavits tending to show prior use. Such pétition was granted 
(on terms as to costs), with leave "to introduce as a défense the alleged 
ticket as an anticipation of the patent in suit," together with an order 
staying, meanwhile, "the injunction and accounting heretofore award- 
ed." Pursuant to thèse rulings, the trial court reopened the cause for 
réception of the proposed évidence, and upon hearing thereof entered 
the decree from which the présent appeal is brought, vvhereby the ap- 
pellant's bill is dismissed for want of equity. 

We believe, therefore, that this appeal raises a single question for 
review, namely: Whether the évidence so admitted proves anticipa- 
tion, in the sensé of the patent law, of the assumed conception of the 
patentées above defined. The mandate on the former appeal is con- 
clusive upon ail other issues raised by the record therein, and the case 
was opened up for the purpose alone of ascertaining the force of the 
additional évidence. This view was rightly recognized by Judge Kohl- 
saat at the hearing below, and his opinion (194 Fed. 444) sufficiently 
describes the "excess baggage ticket" and its prior public use, as estab- 
lished by the évidence, and we are satisfied with his définition thereof 
as proof of anticipation within the above inquiry. 

The decree accordingly is affirmed. 



ST. OLATR FOTJNDRY CO. v. UXION JACK CO. et al. 

(Cil-cuit Court of Appeals, Seventh Circuit. Januarj- 7, 191.3.) 

Nos. 1,5T8 and 1,871. 

Patents (§ 328*) — Vamdity and Infkinoemkxt — Lifting Jack. 

The Cox patent, No. 686,.591, for a lifting jack, clalms 2 to .5, inclusive, 
are void for anticipation in the prior art. Claim 1, if conceded validity, 
iield not infringed. 

Appeal from the Circuit Court of the United States for the District 
of Indiana; Albert B. Anderson, Judge. 

Suit in equity by the St. Clair Foundry Company against the Union 
Jack Company and John A. Phillips. Decree for défendants, and com- 
plainant appeals. Afïirmed. 

John C. Higdon, of St. Louis, Mo., for appellant. 
V. H. Lockwood, of Indianapolis, Ind., for appellees. 

Before BAKER and SEAMAN, Circuit Judges, and HUMPHREY, 
District Judge. 

HUMPHREY, District Judge. This is a bill averring infringement 
of six patents issued at varions times to William H. Cox, and praying 
an injunction. The case was before this court at the Octôber term, 

•For other cases see same toplc à § number in Dec. & Am. Digs. 1907 to flate, & Rép'r Indexes 
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1910, and was remanded for further proofs on the question of com- 
plainant's title. We are of opinion that as to ail, except the fifth 
patent in suit, being No. 686,591, the further proofs do not show any 
légal title in complainant. 

Patent No. 686,591, issued to W. H. Cox November 12, 1901, is for 
a lifting jack. The five claims are each for a combination of éléments, 
ail except the first of which we find to be fully anticipated in the prior 
art. Indeed, it is not necessary to look further than the prior Cox 
patents for such anticipation. The essential feature of claim 1 is the 
slot therein described. 

"1. In a liftiiis jack, the combina tiou wltli a standard, and a pair of ruu- 
uers loosely mounted thereou, aud provided wlth clutchiug meaus, of a liand 
operating lever fulernmed on oue of the miniers, said runner having a slot 
therein eurved in the arc of a circle whose center is the pivotai point of the 
liand operating lever, and a pitinan plvotally connected to the hand operating 
lever and oue of the runners, the iiitniaii exteuding up into the interior of 
the runner to which the hand operating lever is pivoted, and a wrist pin 
which connects the pitinan wlth sald lever extendlng through the eurved slot 
in the side of the runner so that the ends of said slot constitute stops for the 
extrême movements of the haïul operating le^"er." 

The purpose of the slot is to "constitute stops for the extrême move- 
ment of the hand operating lever." Even if this claim be held valid, 
défendants' device is no infringement. 

In défendants" structure, the movement of the lever is limited at 
one end by a crossbar and at the other end by a flange. At neither 
end does the slot perform the function of stopping the lever. As the 
patent is for a combination, every élément of the combination must be 
used, or there is no infringement. 

The decree of the Circuit Court is afïirmed. 



MINERALI.AC RLKCTIUO CO. v. CLEVEI>AND ELECTRIC ILEUMINAT- 

ING CO. et al. 

(District Court, X. D. Ohlo, E. D. January 15, 1913.) 

No. 8,247. 

Patents (§ ?>28*) — Validxtt and Infringement — Electric Meter. 

The Merz patent, No. 722,0.30, for a comhined electric lueasuring and 
indicating apparatus, was not anticipated, discloses patentable invention, 
and is entltled to a broad construction of its claims ; also held infringed. 

In Equity. Suit by the Minerallac Electric Company against the 
Cleveland Electric Illuminating Company and Mathias E. Turner. On 
tinal hearing. Decree for complainant. 

Brown & Williams, of Chicago, 111., for complainant. 
Hull & Smith, of Cleveland, Ohio (Hubert Howson, of New York 
City, of counsel), for défendants. 

DAY, District Judge. This is a suit for alleged infringement of the 
fîrst four claims of patent No. 722,030 to Merz, assigned by the pat- 

*For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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entée to the complainant. A considération of the record involves an 
inquiry into the validity of thèse four claims of the Merz patent; as 
it appears plainly that, if thèse claims are valid, the défendants' device 
is an infringement. 

The patent in suit is designed to provide for an instrument, or meter, 
which vvill not only integrate and register the entire amount of cur- 
rent or energy used by a consumer of electricity, during the entire pe- 
riod charged for, as one month, but which will integrate and register 
the maximum amount of current or energy consumed in a definite, 
shorter interval of time, which should be one of a certain number of 
equal intervais of time into which the long or charged-for interval is 
divided. 

In the development of the electrical art, it became apparent to cen- 
tral station engineers that ail customers using the same amount of 
electricity were not equally désirable. Of two customers using the 
same number of kilowatt-hours per day, one might désire a continuai, 
regular flow of current; the other might at intervais désire a very 
small amount of current, and again désire, for a short time, a very 
large amount of current, as in the case of a church lighted once or 
twice a week to its full lighting capacity. To take care of this maxi- 
mum demand for current requires additional central station equipment, 
or, in other words, it calls for additional expense in the génération of 
the current desired. Accordingly, to thoroughly establish a basis of 
charging, the two éléments of amount of electrical energy used and 
how used became important, depending upon the total number of kilo- 
watt-hours supplied, and also upon the greatest demand which the cus- 
tomer makes upon the central station capacity, so far as his particu- 
lar needs are concerned. 

Inventors, realizing the need of measuring devices for electrical flow, 
which would perform the functions I hâve referred to, first devised 
indicators which would give an instantaneous record of the maximum 
{\o-w demanded, as shown in patent No. 607,185 to Marks, patent No. 
624,993 to Swoboda, 661,881 to Little, and 671,272 to Fish. Thèse 
devices were unsatisfactory. By their use, in case of an accidentai 
short circuit, the resulting heavy rush of current would be recorded 
and shown at a high figure. It then became apparent in the. art that 
the recording instruments should be so designed as to be so sluggish 
in their response to the electrical forces upon which their opération 
depended as to ignore momentary rushes of current, and only record 
high rates of flow, continued for appréciable periods of time. 

Prominent among thèse devices was patent No. 583,160 to Wright, 
based upon a thermometer-like contrivance by which the flow of elec- 
tricity by heating coiled wire caused the liquid in this thermometer- 
like instrument to rise, and by being graded on a scale would indicate 
the maximum of electrical flow; also the Halsey patent. No. 642,424, 
designed to measure the flow of current by split spindles, one part 
pivoted within another, and the intervening portion between the spin- 
dle parts filled with a very viscous material, permitting the end of the 
spindle, geared so as to indicate the flow, to turn quite slowly. 

Thèse sluggish indicators, or meters, did not reliably measure the 
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flow of current for definite times — the Wright device, whicli seems to 
hâve been most extensively used, failing to register the maximum de- 
mand accurately, unless the demand lasted for a considérable period 
of time; and the Halsey device, by reason of its structure, failing to 
be a practical meter for the purpose for which designed. 

Merz was then confronted with the problem to provide a meter 
which should not only integrate and register the entire amount of cur- 
rent or energy used by a consumer during the time charged for, but 
should also integrate and register the ijiaximum amount of current or 
energy consumed in a definite shorter interval of time. 

The Merz structure involves essentially : First, a quantity meter of 
some kind. It is an instrument measuring, not the rate at which elec- 
tricity or energy is supplied, but the quantity of electricity or power 
which is suppHed during a long period. Second, instead of associating 
with such an instrument a rate-measuring device, as was universally 
done in the prior structures, Merz provides means of indicating the 
record which the meter has made of the quantity of current or power 
delivered during some definite period of time significant with respect 
to the generating capacity of the station. He also provides means un- 
der a controUable clock for setting back this maximum demand inte- 
grator at the end of each significant period. To complète the appara- 
tus, he provides a nonreturn indicating hand and dial, which retains 
the position in which it is placed by the maximum intégration for any 
maximum demand period. 

The Merz structure not only indicates a différent quantity, but indi- 
cates it in a différent way, than any of the other mechanisms in the 
prior art. This invention connects the maximum demand indicator to 
the integrating train or registering mechanism of a quantity measur- 
ing device, thus indicating a summation of ail that has happened dur- 
ing an interval long enough to hâve a significant relation to the ability 
of the central station plant to supply current. 

The introductory clause of claim 1 of the patent sets forth : 

"Coinbined electrlc uieasnrlng and indicating apparatus capable of integrat- 
ing the amounts of electricity that sliall liave passed tUrough the apiiaratus 
during a number of equal hitervals of time, and of indicating the greatest 
of tliese amounts." 

Without quoting the entire claim, the claim goes on to describe the 
features of the device, and says: 

"Said apparatus, comprising an integrating meter. a body adapted to be 
actuatod during each interval of tluie to an extent dépendent upon the total 
(}uantity of electricity that shall hâve passed thi-usigh said apparatus during 
the interval, an indicator adapted to be moved lu oiie direction by said body 
and to remain in the position into whicli it is moved, and means for return- 
ing said body to its original position at the end of each interval of time."' 

The second claim provides in part for: 

"Apparatus for measuring and indicating an electrical supply ; an integrat- 
ing eleotrieit.v meter, and an indicating device drlveu from said meter, and 
adapted to indlcate the greatest amount of current iutegrated by said meter 
during any eue of a number of intervais of time," 
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The third claim is in part similar to the second, and provides in part : 
"A body arranged to be actuated froni said meter to an extent dépendent 
upon the quantity of electriclty passing through the meter, an indicator 
adapted to be moved in one direction by sald body and to remain in the posi- 
tion in which it is left, and nieans for restorlng said body to its startlng 
position at regular intervais of time." 

The introductory clause of the fourth claim is like that of the third. 
The claim then sets f orth : 

"Gearing co-operating with said meter, an actuating devlce arranged to be 
moved In one direction by sald gearing, an indicator arranged to be moved 
in one direction by said actuating devlce, and to remain in the position In 
which It is left, and means for setting back said actuating devlce at regular 
Intervais of time." 

By referring to the claims made for the défendants' structure, it is 
quite apparent that both the défendants' structure and the complain- 
ant's structure are alike in their mode of opération and their resuit. 

Among the patents indicating the state of the prior art, cited by the 
défendants, was a patent of Pétri, issued in 1880; patent to Little, 
No. 661,881; patent to Robinson & Badeau, No. 919,640. For the 
purposes of this mémorandum, it is not necessary to discuss thèse pat- 
ents at length. The significant intervais of time and the maximum 
indications characteristic of the Merz patent do not appear in the Pétri 
patent. The Pétri device was designed to count the number of révo- 
lutions of a shaft or machine, and did not comprehend an application 
or use such as is involved in the Merz patent. The Little patent does 
not show the maximum demand for a significant interval of time, but 
only registers instantaneous electrical impulses. The maximum de- 
mand for energy is never accurately indicated by the Little structure. 
The Robinson & Badeau structure was designed to show a curve draw- 
ing of fluctuations of the electrical flow, and would require mathemat- 
ical computation, in order to arrive at the maximum amount of current 
used. 

The complainant asks for a broad construction of the claims of the 
Merz patent, and from the view which I take of thèse claims I think 
that such construction should be given to them. It appears to me that 
Merz was the first to combine with a current-integrating meter an ar- 
rangement for integrating for shorter intervais the current or energy. 
And he was the pioneer in the conception of the realization of an in- 
vention which consists of the use of an integrating watt meter or cur- 
rent meter for the charged-for meter, together with the application 
thereto of an arrangement for integrating short or equal intervais of 
time as to current flow in the circuit — the further indication of the 
maximum of the intégrations for the short time periods. 

The invention may appéar simple to a skilled electrical engineer, but 
it appears to me to hâve involved a compréhension of the problem of 
measuring electricity, combined with a practical arrangement of ma- 
chinery in such a way as to plainly and accurately indicate the maxi- 
mum amount of electric current used in a period as well as the cur- 
rent flow during an appréciable period. 

An order may accordingly be entered to comply with the prayer of 
the complainant's bill. Exceptions may be granted to the défendants. 
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LAWSON V. METAL PRODUCTS CORPOKATION. 

(District Court, D. Illioae Island. February 28, 1913.) 

No. 2753, C. C. 

Patents (§ 328*) — Invention — (3em îSetting. 

The Lawsoii patent Ko. 983,2U5, for a gem setting, liaving such or- 
namental extensions as may be niade In box settlngs of tlie usual type 
eonstructed iutegrally witli sueb setting, is void for laek of patentable 
invention. 

In Equity. Suit by James W. Lawson against the Métal Products 
Corporation. On final hearing. Decree for defentlant. 

Howard A. Lamprey, of Providence, R. L, for complainant. 
Alex. P. Browne, of Boston, Mass., and Cook & Brovvnell, of Prov- 
idence, R. L, for défendant. 

BROWN, District Judge. The bill charges infringement of letters 
patent to J. W. Lawson, No. 983,295, February 7, 1911, for gem set- 

The gem setting described consists of a box setting of an old type, 
with the addition of certain ornamental extensions made intégral with 
the box setting. The box setting is substantially similar to that shown 
in a prior patent to Dover, No. 795,109, July 18, 1905. 

The spécification of the Dawson patent in suit states: 

"Heretofore in the use of tlie form of box setting sliown in the drawiugs 
wlienever auy ornamental structures, attachnients or connections of auy kind 
or nature hâve been used, such as correspond to the parts d-d as ornamental 
structures and z-z as rings, eyelets and otlier connections, they hâve lieen 
swaged or soldered to the form of box setting shown. The soldering anneals 
and wealiens the adjacent metals so that by reason thereof and also through 
faulty svvaging said ornamental structures, attachments and connections are 
often insecure and results in the loss of valuable ornanients and gems or in 
tlie article of jewelry being rendered useless and put away lest the valuable 
gem which the gem setting holds should be lost. And in the case of the 
clieai)er lines of goods tlie cost of the time and labor necessary to assend)le 
the said ornamental structures, attachments and connections and to solder 
them Is so great that it is prohibitive for many articles. In niy iniproved 
gem setting, said ornamental structures, attachments and connections or se- 
curing uiembers are struck up iutegrally with said body portion froni the 
sanie pièce of stock and so can be niade as strongly as desired and at the 
same time at a great saving of time and labor and dispensing entirely with 
said swaging and soldering. Moreover I strllve up my iniproved gem setting 
together with said parts d d and e a at once in the oval, square, circular or 
any sliape desired, whereas the box setting shown is made only in tlie round 
and so to get any other shape it must afterward be taken and swaged 
into the desired shape." 

Complainant relies upon ail claims of the patent. 

The prior art shows box settings with ornamental extensions sol- 
dered thereto. It also shows gem settings in which the gem is secured 
by points as distinguished from a continuous ffange to hold the gem in 
position. Such settings had ornamental extensions extending inte- 
grally from the base of the body portion. 

•For other cases see same topic & % number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The prior art also shows rings having a box setting and ornamental 
extensions ail intégral; i. e., forged of one and the same pièce of 
métal. 

In the prior patent to Dover there is shown in figure 10 a latéral 
extension of the lower part of the tubular body portion, of which the 
patentée, Dover, says : 

"This excess of diaineter gives a richness and massiveness of efïect which 
Is very désirable even in the use of single settiugs, and which is greatly en-^ 
hanced by grouping, * * * produeing an appearance of embedding the 
gems." 

In view of the prior patent to Dover and of the various exhibits, I 
ani of the opinion that there was no patentable novelty in adding to 
the box setting of the prior art ornamental extensions which were 
intégral with the box setting. 

The complainant cites Krementz v. S. Cottle Co., 148 U. S. 556. 
13 Sup. Ct. 719, 37 L. Ed. 558, but that case turns upon the character 
and novelty of the spécial device there shown, and cannot be taken 
as an authority for the broad proposition that to make in one pièce 
what previously had been made in two pièces involves invention. 

The bill will be dismissed. 



CHEATHAM ELECTRIC SWITCHING DEVICE CO, v. TRANSIT 
DEVELOPMENT CO. et al. 

(District Court, E. D. New York. February 18, 1913.) 

1. JUDGMEKT (§ 599*) — SOŒT FOB InFMNGEMEXT — PBIOR JuDGMENT AS BAB. 

A judgment at law for infringement of a patent is not a bar to a 
subséquent suit in equity against the same défendant for other acts of 
infringement committed prior to the eoniniencement of the law action, 
but not known to complainant at that tinie, and not Included in the 
judgment. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1114; Dec. 
Dig. § 599.*] 

2. JuDGïrENT (§ 720*) — Suit for Infringement — Pkior Judgment — Res 

JUDICATA. 

A judgment for plaintiffi in an action at law for infringement of a 
I)atent Is conelusive of the questions of validity of the patent and in- 
fringement in a subséquent suit in equity against the same défendant 
for infringement by devices identical with those involved in the law 
action. 

[IM. Note. — For other cases, see Judgment, Cent. Dig. § 1251 ; Dec. Dig 
§ 720.*] 

3. Patents (§ 328*) — Validity and Infringement — Switching Device. 

The Cheatham patents, No. 612,702 and No. 917,541, for switching de- 
vices, heUl valid and infringed. 

In Equity. Suit by the Cheatham Electric Switching Device Com- 
pany against the Transit Development Company, the Nassau Electric 
Railroad Company, and the American Automatic Switch Company. 
On final hearing. Decree for complainant. 

See, also, 203 Fed. 289. 

•For other cases see same topic & § kwmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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O. Ellery Edwards, Jr., of New York City (Owens & Edwards, of 
New York City, of counsel), for complainant. 

Kiddle & Wendell, of New York City (Alfred W. Kiddle and Wylie 
C. Margeson, both of New York City, of counsel), for défendants. 

CHATFIELD, District Judge. The complainant filed a bill in 
equity on the 14th day of July, 1911, against the Transit Development 
Company and the Nassau Electric Railroad Company, which had pre- 
viously been défendants in actions at law brought by the Cheatham 
Electric Switching Device Company, as plaintiff. 

Thèse actions at law , were instituted upon the 4th day of January, 
1910, and charged infringement (by 8 switching devices in the case of 
the Transit Development Company, and by 6 of the 8 in the case of 
the Nassau Electric Railroad Company) of two patents, Nos. 612,702 
and 917,541, taken out by one Robert V. Cheatham. The American 
Automatic Switch Company has been removed from this case as party 
défendant by plea, and we hâve therefore the same parties as in the 
action at law. The patents sued on and the claims alleged to be in- 
fringed are the same. The devices alleged to infringe are exactly 
similar, and are of the sort identified in the évidence as "type 14." 

The particular devices involved in the présent action include the 
8 devices proven in the actions at law, and 27 others, the existence 
and location of which were not discovered until after the actions at law 
had been instituted, but many of which vi'ere known at the time of trial 
and were specified in an exhibit used in that action. The bill in the 
présent action, as amended, attempted to bring in the American Auto- 
matic Switch Company, and also asked for an accounting of ail profits 
from the use of the devices recited, for a writ of injunction against 
further infringement, and for the delivery and destruction of the in- 
fringing devices. As has been said, the American Automatic Switch 
Company has been removed from the action, and an accounting as to 
the 8 devices in the previous suits has been had, in the sensé that 
the court instructed the jury that the sum of $68.93 represented, for 
each device, the profit of the user and the damage of the patentée. 
This amount was arrived at from the testimony of Mr. Cheatham as 
to the fixed market price for his device, and the expense of manufac- 
turing and installation. Upon the trial of the présent action, the com- 
plainant put in évidence the record in the action at law, so as to show 
that, as between the parties, the question of validity of the patents 
and infringement had been adjudicated. Substantially no other proof 
was offered. 

The défendants bave objected to the introduction of this rec- 
ord, hâve denied the validity of the patents and infringement, and 
hâve offered testimony to support their contention, upon the theory 
that the issue is not res adjudicata as to them. With respect, therefore, 
to the 8 devices covered by the judgment in the suit at law, the only 
différence between the action at law, up to the time of judgment, and 
the présent action, would be that in the action at law a separate cause 
of action might hâve been numbered in the complaint for each one 
of the 8 devices, while in the présent action a single cause of action 
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for infringement would be followed by an accounting and by injunction 
upon a decree for the complainant. 

[1] The défendants allège as a défense that no équitable relief can 
be had in the form of a decree granting recovery for the profits of the 
wrongdoer — that is, for the gain of the infringer by the use of the in- 
fringing device — if the complainant has already elected to recover 
damages in an action at law for the same infringement. In Horton v. 
New York Central & H. R. R. Co. (C. C.) 63 Fed. 897, it was held that 
a plaintiff could not recover in equity for other acts of infringement 
committed during the same period, in which a previous equity action 
had resulted in a decree carrying with it an injunction and damages 
for the prior infringement. In Panoulias v. National Equipment Co. 
(D. C.) 198 Fed. 493, the court says that an action for the infringe- 
ment of patent cannot be split into an action at law and a suit in 
equity, but that, if either be instituted, it must be made to include ail 
causes of action which are accrued up to the time of beginning the ac- 
tion. In this case the court gave a decree in equity for an accounting 
and an injunction for acts subséquent to the time of beginning the ac- 
tion at law. 

Aside from the question of surprise, there would seem to be no 
difficulty in including in the proof in such an action any acts from 
which damage flowed up to the time of trial, and, if that had been 
done, then the scope of an action in equity would be still further lim- 
ited. But the principle upon which the case is decided seems to be one 
of public policy, merely disapproving of allowing two actions to stand 
with respect to a set of transactions covering the same period. And 
there would seem to be no more reason why causes of action, discov- 
ered subsequently to the institution of the first action, should not be 
included in the second (on the theory upon which a new trial may be 
asked upon newly discovered évidence) than there vi'ould be why ail 
causes of action up to the time of trial should be disposed of in the 
first litigation. At the outset, therefore, tb.e court is unwilling to hold 
that the complainant may not maintain the présent action with respect 
to the 27 devices which were not mentioned in the first suit. 

As to the other 8 devices, and even as to the 27 above referred to, 
the complainant relies upon the case of Tilghman v. Proctor, 125 U. 
S. 136, 8 Sup. Ct. 894, 31 L. Ed. 664, in asking for an accounting of 
profits rather than a decree for a recovery of the spécifie amounts 
found as the measure of damage in the action at law. It would seem 
that the complainant, if it be entitled to any recovery, is entitled to an 
injunction with respect to ail the devices referred to, and that, if neces- 
sary, an accounting may be ordered as to any item not covered by the 
former judgment. Whether the rule of damage found in the action 
at law can be shown to be inadéquate, and whether any method of 
computation of the profits (from a single switch point in an intricate 
railroad System, or the saving of a switch tender, or the time of the 
motorman who would hâve to open the switch by hand) can be worked 
out, need not concern us at the présent time. That is a matter for the 
spécial master if an accounting be ordered. The principal question 
and the only one as to which much difiiculty is experienced is that of 



28S 203 FKUKIIAL RKPOKTER 

the application of tlie doctrine of res adjudicata with respect to the 
complainant's right to recover as to the 27 devices referred to. As 
lias been said, the patents and parties are the same, and the claims 
relied upon are exactly the same. The plaintiff has recovered upon a 
finding by the jury that infringement existed of at least one of the 
claims upon which the complainant is now asking recovery. The jury 
has determined as hetween the présent parties, and with respect to the 
same claims of thèse patents, that a valid claim, for the purpose of 
recovery upon the charge of infringement by the device known as 
type Ko. 14, upon exactly the same issue, was shown. 

[2] The défendants hâve cited such cases as De Sollar v. Hanscome, 
158 U. S. 216, 15 Sun. Ct. 816, 39 L. Ed. 956, Northern Pac. R. Co. 
V. Slaght, 205 U. S. 122, 27 Sup. Ct. 442, 51 L. Ed. 738, Cromwell v. 
County of Sac, 94 U. S. 351, 24 L. Ed. 195, Russell v. Place, 94 U. S. 
606, 24 L. Ed. 214, with other cases of similar purport, to prove that 
estoppel can be invoked under the doctrine of res adjudicata, only 
where the point or question at issue has been actually litigated and de- 
termined, and where the record shows conclusively and definitely as 
to what was litigated and determined, as opposed to any attempt to 
enforce an estoppel as to everything which might hâve been adjudi- 
cated. But in such an instance as the présent case the right to recover 
does not dépend upon whether every issue might be determined in the 
complainant's favor. Nor does the right of the complainant to a de- 
cree dépend upon a détermination with respect to any particuiar claim 
of those contained in the suit. As was charged in the action at law, 
if any claim of those presented was found valid, and if there is in- 
fringement, the complainant is entitled to a decree. The action at law 
determined, as between thèse parties and with respect to thèse partic- 
uiar patents, that a cause of action did exist upon some claim of the 
patent; that is, that some claim was valid and infringed, and because 
of that adjudicated right to judgment the court of equity must con- 
clude that the complainant's right to a judgment has been litigated on 
precisely the same questions presented and between precisely the same 
parties, and in such a way that the right to recovery is res adjudicata. 
The complainant, therefore, should bave a decree carrying with it an 
injunction and an accounting if desired, with respect to the 27 devices 
not included in the former action. The injunction will include use of 
the 8 devices for which the judgment at law has already been recov- 
ered, but there can be no additional decree for profits as to thèse de- 
vices through the guise of an action in equity. The testimony shows 
no use not covered by the judgment at law. and the doctrine of élec- 
tion as set forth in the Panoulias Case, supra, will control. 
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OHKATHAM ELKCTRIC SWIÏCHING DEVICE CO. v. TRANSIT 
DEVELOPMENT CO. 

SAME r. NASSAU ELECTRIC R. CO. 

(District Court, E. D. New York. February 18, 1013.) 

Tbial (§ 340*) — Verdict — Poweb to Amend. 

A courij Is without power to cliauge the record of a verdict after the 
discliarge of the jury, to sliow spécial tindiugs, where It wus eutered as 
a gênerai verdict only. 

LEd. Note. — For otlier cases, see Trial, Cent. Dig. §§ 705-799 ; Dec. Dig. 
§ 340.*] 

At Law. Actions by the Cheatham Electric Switching Device Com- 
pany against the Transit Development Company and against the Nas- 
sau Electric Railroad Company. On motions to amend record. De- 
nied. 

See, also, 197 Fed. 563; 203 Fed. 285. 

O. Ellery Edwards, Jr., of New York City, for plaintiflf. 
Kiddle, Wendell & Margeson, of New York City, for défendants. 

CHATFIELD, District Judge. The présent motion is an attempt 
to hâve the clerk's minutes, as to the statement of the jury's verdict, 
changed in two cases tried at the May, 1911, common-law term of the 
court, resulting in a verdict for the plaintiff for infringement of eight 
separate switching devices. 

The court had charged the jury that iipon the évidence a license or 
royalty of $68.93 for each device was the limit of recovery, if they 
found infringing use of any valid claim of either of the two patents 
sued on, and that their verdict should be for as many times that amount 
as they might find the number of such devices, provided infringement 
was found at ail (see page 335 of the printed record on appeal). When 
the jury returned to court, the clerk took the verdict in the usual form, 
and the foreman of the jury, having stated that the jury had reached 
a verdict, and having been asked for whom the verdict was found and 
whether they had assessed the damages, in response made the state- 
ment, according to the court's recollection, that they found for the 
plaintifï on every issue. Thereupon, the question was asked by the 
court whether the amount was eight times $68.93 or $551.44 in one 
case, and six times $68.93 or $413.58 in the other. Upon an affirm- 
ative response, the clerk again asked the foreman if their verdict was 
for the amount of $551.44 in the suit against the Transit Development 
Company, and for $413.58 against the Nassau Electric Railroad Com- 
pany, and the jury ail responded that it was. The court thereupon 
made the direction that judgment be entered on the verdict against the 
Transit Development Company for the larger sum, and that, as previ- 
ously charged, six-eighths of that amount be entered in the second ac- 
tion as the verdict against the Nassau Electric Railroad Company, and 
made a direction as to the issuance of exécution in accordance there- 
with. Upon the settlement of the case on appeal this matter was raised 
by an amendment to the case, and it was finally agreed by the attor- 

♦For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
203 F.— 19 
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neys, in the présence of the court, that for the purpose of the appeal 
the form of the verdict did net affect the rights of the parties. The 
case was therefore settled by the court upon the assumption that the 
finding of a verdict for the full amount against both défendants — that 
is, upon eight devices in one case and six in the other— was sustainable, 
if the issue (which was alike in each case) was properly found in f avor 
of the plaintiff ; that is, if it was based upon a finding of validity and 
infringement of any of the claims which were left to the jury, with 
instructions that their verdict could be based upon such a finding. 

The défendant has cited herein Bronson v. Schulten, 104 U. S. 410, 
26 Iv. Ed. 797, PhilHps v. Negley, 117 U. S. 665, 6 Sup. Ct. 901, 29 
!.. Ed. 1013, Pressed Steel Car Co. v. Steel Car Forge Co., 149 Fed. 
182, 79 C. C. A. 130, and Chandler v. Andrews, 192 Fed. 543, 113 C. 
C. A. 15, as authority for the proposition that, after the discharge of 
the jury, a mistake in a verdict cannot be corrected nor the verdict 
changea, and that, after the end of the terni, the court has no further 
power over the case. The plaintiffs hâve cited authorities to show that 
a mistake in the record — that is, a clérical mistake — can always be 
corrected, and the présent motion, in so far as it has to do only with 
an alleged mistake in the entry by the clerk in his minutes, subséquent 
to the taking of the verdict in the courtroom, and the statement thereof 
taken down by the stenographer, after the clerl< had finished question- 
ing the jury, miglit be corrected so as to conform to the truth. But 
tlie court does not feel that the présent motion is one of that sort. If 
it had been requested by the plaintiff, upon the trial, that the jury be 
instructed to render a finding specifically upon each claim of the vari- 
ons patents, in addition to the rendering of a gênerai verdict, it might 
now serve the purposes of one party or the other to refer to those find- 
ings. But the court was not attempting to anticipate the possibilities 
of further litigation and was having the issue of the case on trial dis- 
posed of by the jury. The plaintiff had seen fit to submit this case to 
a jury, and if it obtained a verdict upon any claim of the varions pat- 
ents, and that claim was sufficient to support the verdict, then the re- 
suit of the action would be to give the plaintiff a complète judgment 
upon the cause of action alleged. 

For the court to now recall the jury and to procure the rendering 
of spécial verdicts by having the minutes corrected in such a way as 
to make it appear that the jury made spécial findings would be beyond 
the power of the court at the présent time. Assuming that the fore- 
man stated that the jury found for the plaintiff upon every issue, it is 
évident that there waS one issue between the plaintiff and the Transit 
Development Company, and a separate issue between the plaintiff and 
the Nassau Electric Railroad Company. As charged by the court, the 
issue was separable with respect to the use of each of the eight de- 
vices involved, and could be determined by a finding for the plaintiff 
upon any one of the separate "issues" raised as to the several claims. 
But in the way in which the jury was charged the issues left to them 
were not équivalent to a definite direction to return a verdict specify- 
ing such findings, and hence are not to be treated in that way. 

If the plaintiff obtains any benefit from the détermination of the 
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jury in an action at law by a gênerai verdict on charges of infringe- 
ment relating to several claims of the patents, then the plaintiff in this 
case is entitled to the benefit of such gênerai verdict. But when the 
court did not leave to the jury a détermination as to any issue except 
the one of in fr ingénient, as based upon any valid claim, then even 
the statement that every issue was found for the plaintiff carried with 
it nothing showing a mistake in the clerk's minutes, when entered in 
the record as a finding for the plaintiff for the full amount. 

The motion to correct the clerk's minutes is therefore beyond the 
court's power, is also unnecessary, and will be denied. 



MACUTIS V. CDDAHY PACKING CO. et al. 

(District Court, D. Nebraska, Omaha Division. February 13, 1913.) 

No. 115. 

Removal of Causes (| 36*)— Divebsitt of Citizknship — Joindeb or Rési- 
dent Défendant. 

An allégation, In the pétition In an action by a servant against his non- 
resident corporate employer and a résident foreman for a Personal in- 
jury, that the Injury resulted from the failure of the foreman to main- 
tain the place vvhere plaintiff was requlred to work and the appliances 
In a reasonably safe condition, does not state a cause of action against 
the foreman personally, and hls jolnder does not deprlve the corporation 
défendant of the rlght to remove the cause. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dlg. § 79; 
Dec. Dig. § 36.*] 

At Law. Action by Tony Macutis against the Cudahy Packing 
Company and Daniel Enright. On motion to remand to state court. 
Motion denied. 

Greene, Breckenridge, Gurley & Woodrough and D. A. Fitch, ail of 
Omaha, Neb., for plaintiff. 

J. C. Kinsler, of Omaha, Neb., for défendants. 

T. C. MUNGER, District Judge. This cause was begun in the state 
court, and removed to this court on pétition of the défendant Cudahy 
Packing Company, showing diversity of citizenship between plaintiff 
and itself . The case is now presented upon a motion to remand. The 
plaintiff was an employé of the Packing Company, engaged in work 
about carcasses of beeves, and was injured by the fall of a carcass 
upon him. He allèges that it was the duty of the Packing Company's 
foreman, who is the other défendant, to repair and maintain in safe 
condition the appliances from which the carcass was suspended, and 
that it was the duty of the défendants to furnish and maintain safe 
appliances, and that défendants negligently allowed the appliances to 
be worn, defective, and unsafe, and, as a resuit of such condition, his 
injuries occurred. In this there is no allégation of facts showing a 
neglected duty of the foreman to the plaintiff. At most, the allégation 
charges no more than nonfeasance — mère omission on the part of the 

•For other cases see same topic & i ncmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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foreman to perform tlie master's duty as to inspection and repairs. 
For this the foreman is not liable to the plaintiff. Mechem on Agency, 
§§ 569, 572, 573; Kelly v: Chicago & A. Ry. Co. et al. (C. C.) 122" Fed. 
286-289; Floyt v. Shenango Furnace Co. et al. (C. C.) 186 Fed. 539, 
540; Clark v. Chicago, R. I. & P. Ry.Co. et al. (D. C.) 194 Fed. 505- 
514- The consensus of judicial opinion is such that this cannot be said 
to be a fairly debatable question, as is the joint liability of master and 
servant for the servant's misfeasance. As the plaintiff's pétition dis- 
closes no cause of action against the défendant employé, nor any rea- 
sonable basis for joining him as a party défendant, it must be held that 
the controversy is wholly between the plaintiff and the removing de- 
fendant. Wecker v. National Enameling & Stamping Co., 204 U. S. 
176-185, 27 Sup. Ct. 184, 51 L. Ed. 430, 9 Ann. Cas. 757. 
The motion to remand will be overruled. 



UNITED STATES ex rel. SCHLKITRR v. WILLIAMS, Com'r of 
Immigration. 

(District Court, S. D. New Yorlf. Mardi 6, 19130 

1. Habeas Corpus (§ 82*) — Peoductiox or Tekson — Necessity — Aliens. 

ITiKler Immigration Aet (Act Fel). 20, 1907. c. 1134. 34 Stat. 001 [U. S. 
Comp. St. Supi). 1011, p. 505J) § 10, providing tliat tlie décision of tlie 
board of spécial inquiry, liased ou tlie certificate of the médical officer 
that an alien applying to enter is feeble-minded, etc., is final, the court 
on haheas corpus being without authority to enter on a Personal inquiry 
as to whether the alien is a proper subject to be excluded, it was not 
materlal that the alien was not persoually produced in court in response 
to the writ. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 74; Dec. 
Dig. § 82.»] 

2. IIabeas Corpus (§ 70*) — Exclusioît — Certificate — Form. 

In habeas corpus proceedings to revlew détermination of the board of 
spécial inquiry directlng the déportation of au alien beeause of feeble- 
uiindedness, a return uuder oatli stating that the board was dnly constitut- 
ed, and that the certificate of the examiniug médical offlcers was duly 
made, was not fatally defectlve for failure to show in détail the facts 
on whlcli it was stated that the certificate was duly made, to wit, that 
the officers were of the United States publie health and marine hospital 
service, that eacli liad at least two years' expérience iu the practlce of 
liis profession, etc. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 67 ; Dec. 
Dig. § 76.*] 

3. Habeas Corpus (§ 23*) — Exclusion — Feeble-Mindedness — Board op Spé- 

cial Inquiry — Certificate — Pjiysician's Report. 

IJnder Immigration Act (Act Feb. 20, 1907, c 1134, 34 Stat. 901 [U. S. 
Conip. St. Supp. 1911, p. 505J) § 10, providing that the décision of the 
board of spécial inquiry flnding that an iimnigrant should be excluded for 
feeble-niiiidedness is final, the report of a pliysician that in his opinion 
the immigrant was not feeble-minded could not be considered on habeas 
corpus. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 17; Dec. 
Big. § 23.*] 

•For other cases see same topic & § numeer In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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At Law. Habeas corpus by the United States, on relation of Blume 
Schleiter, to obtain a release from custody of William Williams, Com- 
missioner of Immigration, under a déportation warrant. Writ dis- 
missed, and alien remanded. 

This is a proceeding bi'ought on behalf of an alien immigrant held for dé- 
portation as being withln one of the excluded classes. She arrived at the port 
of New York on the steamshlp America on February 2, 191.3. The return 
shows that upon arrivai she was examined before a board of spécial inquiry, 
three sitting, and that there was also before the board a certiflcate of three 
examining médical officers, Prs. Grubb, Mullan, and Gwynn, which stated 
that she had been examined and found to be "feeble-minded." ïhe act (Act 
Feb. 20, 1907, c. 1134, § 2, 34 Stat. 898 [U. S. Comp. St. Supp. 1911, p. 5001) 
excludes ail aliens who are "idiots, imbéciles, feeble-minded," etc. She was 
therefore excluded. 

Douglas A. Levien, of New York City, for relator. 
John N. Boyle, Asst. U. S. Atty., of New York City, for Immigra- 
tion Com'r. 

LACOMBE, Circuit Judge. The points raised by relator's counsel 
are as follows : 

[1] 1. That the body of the relator was not actually produced in 
court on the return day. It is not infrequent practice, originating in 
cases where the alien has some contagious disease, to dispense wjth 
his production in the court, unless some purpose might be served 
by his attendance, such as opportunity to converse with counsel. 
It is contended that in this case such attendance was necessary in or- 
der that "the court might hâve an opportunity to see and converse 
with the immigrant, and from personal inspection judge as to whether 
she is a proper subject to be excluded." Inasmuch as section 10 pro- 
vides that in such cases as this the décision of the board of spécial 
inquiry, based upon the certiflcate of the médical ofïicer, shall be final, 
the court is without authority to enter upon a personal inquiry as to 
whether the alien is a "proper subject to be excluded." Therefore 
there is no necessity for the court to see and converse with her. 

[2] 2. That there is no proper certification of the certiflcate and 
examination. So far as can be made out from the papers, the ground 
of this objection seems to be that although the return states under oath 
that the board of spécial inquiry was duly constituted, and that the 
certiflcate of the examining médical officers was duly made, the return 
does not show in détail the facts upon which it is stated that the cer- 
tiflcate was duly made, to wit, that they were officers of the United 
States public health and marine hospital service ; that each of them 
has had at least two years' expérience in the practice of his profession, 
etc. The point is not well taken. 

[3] 3. A report of a physician stating that in his opinion the im- 
migrant is not feeble-minded has been filed with the brief. Since the 
officiai certificate is final, it cannot be considered. Re Neuwirth (C. 
C.) 123 Fed. 347. 

The writ is dismissed, and the alien is remanded. 
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PARKER V. BATES. 
(District Court, S. D. Georgia, E. D. February 20, 1913.) 

Bankbuptcy (§ 188*) — Liens— Effect of Failube to Recobd. 

The inother of a bankrupt, who furnished the money with which he 
bought land and built a house thereon for a home, taking an agreenient 
by whlch he pledged the propeity to her as seeurlty, held to hâve a right 
therein superior in equlty to that of his creditors, although the contract 
was not reeorded untll he became Insolvent. 

[Ed. Note.— For other cases, see Bankruptey, Cent. Dig. §§ 270, 286- 
289, 291-295 ; Dec. Dig. § 188. *J 

In Equity. Suit by Homer C. Parker, trustée of M. R. Gregory, 
bankrupt, against Mrs. Emma Bâtes. Decree for défendant. 

Larsen & Larsen, of Dublin, Ga., and Fred T. Saussy, of Savan- 
nah, Ga., for complainant. 

P. W. Meldrim, of Savannah, Ga., for défendant. 

SPEER, District Judge. I do not think this is a case where it is 
altogether appropriate to intimate even in the gentlest or most defer- 
ential way in the world that the court is likely to be influenced by 
sympathy. It is true that I believe there is no holier relation than 
that between mother and son. I am inclined to think that when it 
comes to the distribution of property — in other words, to such matters 
as are involved hère — there is more apt to be collusion between mother 
and wif e than there is between mother and son. I do not think it nec- 
essary to go into the domain of emotional or sympathetic considéra- 
tion, and the cardinal fact which controls me hère is the perfect gen- 
uineness of this transaction. There is not the slightest doubt that this 
good woman has told the truth. Her son wanted to buy a lot and 
build a little house. He had a young wife, perhaps one or more chil- 
dren. He needed the home. He was crippled and lame. What is 
more natural than he should go to his mother for the money? His 
mother let him bave the money. There was not any concealment 
about it. He went to the very banker who holds the principal claim 
hère, who appeared as a witness for the trustée in this suit, and got 
that gentleman to prépare the instrument, crude it is true, but clear 
enough to show that but for the mother there would not hâve been 
any assets to quarrel over. Her money bought the land and her money 
built the house, and he pledged the house to her as security as early 
as 1907. Now that, as I say, was a perfectly genuine transaction. She 
does not need to rely upon the deed which she afterwards took when 
her son was in embarrassed circumstances, in order to protect her in- 
terest. Her money bought him the only property which is now before 
the court. This case stands upon an entirely différent footing from 
that where a banker takes a mortgage from one of his customers, and 
locks that mortgage up in his vaults, and keeps it secreted so that the 
mortgagor can go on and purchase goods and obtain crédit, and in 
that way defraud others. No court has gone further than this in the 
effort to protect business integrity against transactions of that sort. 

•For other cases see same topic & § numbbb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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But this is simply an honest advancement on the part of the mother 
to the son, and I do not think upon any principles of equity that cred- 
itors hâve any right superior to her right. Her money bought the 
property and without her money there would hâve been no assets to 
controvert about. I think her equity superior and the value of her 
claim is over $1,300. The value of the property is possibly some little 
in excess of that, but the différence belongs to that insignificant claim 
of values about which the maxim de minimis non curât lex is applica- 
ble. I therefore decree in this case for the défendant. 

THE COURT: I will add that I would hâve acceded to the re- 
quest of Mr. Saussy to furnish a supplemental brief, for the reason 
that this note of the défendant vi^as not attached to the answer or set 
forth in the answer, but it being stated and not denied that a copy of 
it was given to Mr. Saussy's associate, indeed the leading counsel, and 
no additional delay seems proper. 

Mr. Saussy: On behalf of Mr. Larsen, whose case this is, and mine 
by adoption, I wish to enter exceptions to your honor's decree until I 
can confer with Mr. Larsen. 



JJNITED STATES v. LAKB SHORE & M. S. RT. CO. et al.' 

(District Court, S. D. Oliio, E. D. Deeember 28, 1912.) 

iNo. 1,584. 

1. Mo?roroi,iEs (§ 16*) — Akti-Tktjst Act— Oombination Between Coal Cae- 

KYING KAILKOADS. 

Coal carrying railroads extending into the same coal fields, although 
reaching différent mines, or extending into différent fields wliere compet- 
ing coal is produced, which traverse gênera) ly parallel Unes and reach 
eitlier directly or through their connections the same markets in other 
States, must be regarded as natural competltors in Interstate commerce, 
and any arbitrary methods between them or between them and the 
coal compa]iies, by which such natural compétition is eliminated. is in 
violation of Sherman Anti-Trust Act July 2, 1800, c. 647, § 1, 26 Stat. 
209 (U. S. Comp. St. 1901, p. 3200). 

[Ed. Note. — For other cases, see Monopolles, Cent. Dig. § 12; Dec. 
Dig § 16.*] 

2. Monopolies (§ 16*)— Anti-Teust Aci^Combination Between Coal Cab- 

RYIMG RAILKOADS. 

The combination of a number of coal carrying railroads, wMch were 
natural competltors, and the acquiring by them of large coal mining in- 
terests trlbutary to their several Unes, so that both railroad and mining 
interests were under a single controlling povver, the resuit belng a divi- 
sion of tlie traflic and the élimination of compétition as to Interstate as 
well as domestic shipments, and a discrimination against ail new and 
independent mines, was one in restraint of Interstate commerce, and cre- 
ated a monopoly of a part of such commerce in violation «C Sherman An- 
ti-Trust Act of July 2, 1890, c. 647, §§ 1, 2, 26 Stat. 209 (U. S. Comp. St. 
1901, p. 3200). 

[Ed. Note. — For other cases, see MonopoUes, Cent. Dig. § 12 : Dec. Dig. 
{ 16.» 

For other définitions, see Words and Phrases, vol. 5, pp. 4570-4574.] 

*For other cases see same topic & § moue£B in Dec. & Am. Diga. 1907 to date. & Rep'r Indeie» 
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3. Monopolies (§ 21*) — Peesons Liabi^e — Joixdeb Afibr Conspiracy la 

FORMED. 

One who leanis of a conspiraey or uiUawful combination after it Is 
foniied, aiul then joins It or kiio\vini;ly aids in tlie exec-ution of tiie 
scheme and sliares in its in'ofits, becomes from that tlme as nincli a co- 
conspirator as if lie were one of tliose wlio orlginally desi^ued it. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 15; Dec. Uig. 
I 21.*] 

4. Monopolies (§ 24*) — Anïi-ïrust Agi— Suit to Restkain Violatiok— Ev- 

idence. 

In considering tlie legallty of a contract l)etween rallroad eonii)anies 
claimed to be in restraint of interstate commerce, and in violation of 
Shernmn Anti-Trust Act July 2, 1890, c. 647, §S 1, 2. 2(i Stat. 209 (U. S. 
Coinp. St. 1901, p. P>200), évidence to sliow tlie relations between tlie 
parties and tlie previous conduct of tlie business aftected Is compétent. 

[Ed. Note. — For other cases, see Mouopolies, Cent. Dig. § 17 ; Dec. Dlg. 
§ 24.*] 

5. MoNOPoiJES (§ 16*)^Anti-Trt:st Act— CoitBiNATioNS in Restraint op 

AND TO MONOPOLIZE INTERSTATE COMMERCE. 

The Hocking Valley Rallway Company and the Toledo & Ohio Central 
Eailway Company each owns and opérâtes a Une of road in Ohio from 
Toledo into the llocking coal fields in the southeastern part of the state, 
and from a coiinecliou \\ith such Unes the Kauawha & Mlchigan Kail- 
way Company owns and opérâtes a line across the river into the Kaua- 
wha coal iieUls in West A'irginia. The priiici])al freiglit business of ail 
the roads is the carriage of coal miued in sucli tiekls and destined for 
lake ports or points further to the north and west. About 1899 the 
Hocking Valley Company', through stock purchases and otherwise, ac- 
quired control of both the other roads, and also of a large iiuinber of 
coal companies owning land and rniiies tributary thereto. Five trunlc 
lines, again, together purchased a controlling stock interest in the Hock- 
ing Valley Company, and the entire combination was practically nian- 
aged and controlled by a connnittee appoiuted by them. In an action 
by the state agalnst the Hocking Valley Company, wliich is an Ohio cor- 
poration, such combination was adjudged illégal, and the défendant was 
required to dispose of its controlling interest in the other roads atid also 
In the mines. To meet this situation, a contract was entered into be- 
tween two of the trunk line stockholders, viz., the Chesapeake & Ohio 
Railway Company, operating a line from the coast on the soutli side of 
the Ohio river to Cincinnati and a snbsidiary line from there to Chicago, 
Its main line toncliing that of the Kanawha & Mlchigan Company, and 
the Lake Shore & Mlchigan Southern Eailway Company, ojierating a line 
from Buffalo, through Toledo, to Chicago, pursuant to wliich the Cliesa- 
peake & Ohio Company acquired the controlling interest in the Hocking 
Valley Company and the Lake Shore Company In the Toledo & Ohio 
Central Company, whlle the controlling Interest in the Kanavvha & Mlch- 
igan Company and the coal companies was dlvlded between them, the 
contract providing that each should hâve the right to use tlie road, and 
that its north-bound coal trafiic should be falrly divided between the 
Hocking Valley Company and the Toledo & Ohio Central Company. Held, 
that such contract did not change the essential character of the previous 
arraugemeut, but was inconsistent with the established rule requiring 
freedom of compétition In Interstate commerce, and in violation of Sher- 
man Anti-Trust Act July 2, 1890, c. 647, §§ 1, 2, 20 Stat. 200 (U. S. Comp. 
St. 1901, p. 3200). 

[Ed. Note. — For other cases, see Monopolîes, Cent. Dig. § 12; Dec. Dig. 
§ 10. *J 

•For other cases see sanie topic & § numeer in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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G. MoNoroLiEs (§ 24*) — Anti-Trtjst Act— Suit to En.toin Violation. 

ïliere is a elear distinction between tlie power to grant relief respect- 
iug tlie past failure to construct one of two projeeted parallel Unes of 
rajfi-oad and tlie power to prevent the élimination of one of two parallel 
roads in actual existence aud opération. 

[Ed. Note.— For otlier cases, see Monopolies, Cent. Dig. § 17; Dec. Dig. 
§ 24.*] 

Denison, Circuit Judge, dissenting in part. 

In Equity. Suit by the United States against the Lake Shore & 
Michigan Southern Railway Company, the Chesapeake & Ohio Rail- 
way Company, the Hocking Valley Railway Company, the Toledo & 
Ohio Central Railway Company, the Kanawha & Michigan Railway 
Company, the Zanesville & Western Railway Company, the Sunday 
Creek Company, the Continental Coal Company, and the Kanawha & 
Hocking Coal & Coke Company. Decree for complainant. 

Sherman T. McPherson, U. S. Atty., of Cincinnati, Ohio, and O. 
E. Harrison, of Columbus, Ohio, and John L. Lott, of Tiffin, Ohio, 
Spécial Assts. to the Atty. Gen., for the United States. 

Clvde Brown, Chas. T. Lewis, John H. Dovle, and Frank S. Lewis, 
ail o'f Toledo, Ohio, for défendants Lake Shore & M. S. Ry. Co., 
Toledo & O. Cent. Ry. Co., and Zanesville & W. Ry. Co. 

Lawrence Maxwell, of Cincinnati, Ohio, H. T. Wickham, of Rich- 
mond. Va., and A. C. Rearick, of New York City, for défendant Ches- 
apeake & O. Ry. Co. 

Talfourd P. Linn, of Columbus, Ohio, for défendant Kanawha & 
M. Ry. Co. 

Lawrence Maxwell, of Cincinnati, Ohio, James H. Hoyt, of Cleve- 
land, Ohio, and John F. Wilson, of Columbus, Ohio, for défendant 
Hocking Valley Ry. Co. 

William O. Henderson, of Columbus, Ohio, for défendant Sunday 
Creek Co. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge.- This suit was brought to enjoin 
further performance of certain agreements alleged to hâve been made 
in pursuance of combinations and conspiracies formed and carried out 
in restraint of trade among the several states, particularly trade in 
bituminous coal, in violation of Act Cong. July 2, 1890, commonly 
known as the Sherman Anti-Trust Act (July 2. 1890, c. 647 26 Stat 
209 [U. S. Comp. St. 1901, p. 3200]); many of the acts alleged hav- 
ing been committed in whole and others in part within the Eastern 
Division of the Southern Judicial District of Ohio. 

The défendants consist of six railroad companies and three coal 
companies, named in the margin.^ The railroad companies are ail 

1 The Lake Shore & Michigan Southern Railway Company, the Cliesapeake 
& Olilo Railway Company, the Hocking Valley Railway Company, the Toledo 
& Ohio Central Railway Company, the Kanawha & Michigan Railway Com- 
pany, the Zanesville & Western Railway Company, the Sunday Creek Com- 
pany, the Continental Coal Company, the Kanawha & Hocking Coal & Coke 
Company. 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Ohio corporations, except the Chesapeake & Ohio, whicH was orga- 
nized in Virginia and ail are engagea in transporting interstate com- 
merce. The coal companies named were created as f ollows : The Sun- 
day Creek under the laws of New Jersey, and the other two under the 
laws of West Virginia. 

The Radlroads. It is important to understand the geographical re- 
lations of the railroads, and similarly their relations to the coal fields 
involved. The Lake Shore extends from Buffalo to Chicago, passing 
through Ohio near the southerly shore of Lake Erie to Toledo, and 
thence across the northerly portion of the state, and has a number of 
intermediate branches. A large majority of its capital stock is owned 
by the New York Central. The Chesapeake & Ohio extends from Old 
Point Comfort to Cincinnati, running generally along the south side 
of the Ohio River from a point east of Huntington, W. Va., to and 
through Kentucky to Cincinnati, and also has a number of interme- 
diate branch lines. It owns a great majority of the stock of the Ches- 
apeake & Ohio Railway of Indiana, and so reaches Chicago. Thus 
one of thèse east and west trunk lines passes through Ohio near its 
northerly boundary, and the other along the south shore of the Ohio 
river near the south boundary of Ohio. Two of the remaining de- 
fendant railroads are wholly within Ohio, running generally in a north 
and south direction, viz., the Hocking Valley from Toledo by way of 
Columbus, Lancaster, Logan, and Gallipolis to Pomeroy on the Ohio 
river (passing through Kanauga on the Ohio river opposite Point 
Pleasant, W. Va.), with a branch line running from Logan to Athens ; 
and the Toledo & Ohio Central has two divisions running from Tole- 
do, one by way of Fostoria, Bucyrus, and Thurston to Corning in 
Perry county, and the other by way of Findlay, Kenton, and Colum- 
bus to Thurston on the first division. The Kanawha & Michigan 
runs south from Corning to the Ohio river, crossing the river from 
Knnauga, Ohio, to Point Pleasant, W. Va., and continuing thence 
through Mason, Putnam, Kanawha, and Fayette counties by way of 
Charleston to Gauley Bridge, in that state, using the tracks of the 
Plocking Valley between Hobson and Gallipolis, by way of Kanauga ; 
and the Zanesville & Western runs east and west from Thurston 
through the counties of Fairfield, Perry, and Muskingum to Zanesville, 
Ohio, although it seems to be part of an old road which formeriy con- 
tinued westwardly from Thurston to Columbus, parallel w ith the Hock- 
ing Valley. 

The Coal Fields. The Ohio coal fields directly in question are sit- 
uated in Athens, Perry, Hocking, and Muskingum counties, and known 
as the Hocking Valley coal fields; and those in West Virginia are 
situated in the Kanawha coal district. The four railroads last named 
are connected with portions of thèse coal fields of Ohio, and the Kan- 
awha & Michigan with the Kanawha coal fields. The principal coal 
mines along the Hocking Valley are located in Athens, Perry, and 
Hocking counties, those along the Toledo & Ohio Central are in Fair- 
field, Perry, Hocking, Athens, and Muskingum, those along the Zanes- 
ville & Western are in Muskingum and Perry counties, and those along 
the Kanawha & Michigan are in Putnam, Kanawha, and Fayette coun- 
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ties, W. Va., besides some that are located in Perry and Athens coun- 
ties, Ohio ; and the principal part of the f reight trafïic of ail the de- 
fendant railroad companies, except the Lake Shore, is bituminous coal 
in car load shipments, the principal mines along the Chesapeake & 
Ohio being in Kanawha, New River, and Big Sandy districts of West 
Virginia and Kentucky. A large part of the freight traffic of the 
Lake Shore is bituminous coal in car load shipments derived from 
branch roads tapping the Appalachian coal fields. The coal of the 
various fields mentioned is shipped on thèse roads from the portions 
of coal fields with which they are severally connected as before pointed 
eut, to lake ports and to points in the North and Northwest. 

[1] Compétitive Conditions. The Hocking Valley and the Toledo 
& Ohio Central, when the latter and the Kanawha & Michigan are 
operated as they were for a long time as a through line, are naturally 
competing roads. However, évidence was offered to show that the 
river division of the Hocking Valley, runnîng from Logan to Kanauga 
(and thence to Pomeroy, as stated), cannot be treated as a competitor 
of the Kanawha & Michigan, because of difficult grades on such river 
division. The Hocking Valley, as far south as Athens, and the Toledo 
& Ohio Central, are naturally competing roads. It is to be noted, 
however, that claim is made that competing relations cannot be 
ascribed to roads connected as thèse ail seem to be with différent sets 
of coal mines, even where such mines are located in the same coaî 
field. As it seems to us, a broader view than this must be taken. The 
destinations of the coal shipped from thèse coal fields and the efïect on 
the priées to be exacted of the coal purchasing and consuming pub- 
lic located at points beyond the lake ports and the boundaries of Ohio 
must be taken into considération; and not raerely the producers of 
coal and the carriers transporting it. Manifestly it can make no dif- 
férence to the coal purchaser or consumer whether coals of the same 
quality be derived from one particular mine or another of the same 
field, no matter how close together or how far removed from one an- 
other such mines may be, so long as the priées of the coals and the 
freight charges to be paid are influenced by natural compétitive con- 
ditions both at the mines and in transportation ; and the right to hâve 
such conditions maintained cannot be validly abridged through arbi- 
trary or unusual methods. This is equally plain respecting coals of 
différent qualities originating in différent fields and requiring varying 
distances of transportation over Unes naturally competing in material 
parts; for the purchaser or consumer will obviously sélect the coal 
according to his particular needs or ability to sell or to pay. 

It must follow that mère différences in locations of coal mines 
within the same gênerai field, as well as différences in quality owing to 
différences in fields, cannot rightfully be made the basis for eliminat- 
ing effective compétition as between railroads traversing substantially 
the same territory along parallel Hnes from neighboring mines of the 
same coal field, or even of différent coal fields, to the same gênerai 
destinations; and the evil effects upon compétition concerning rail 
roads and coal mines so related are accentuated wherever a union of 
interests is created and maintained between such producers and car^ 
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riers of coal, particularly where producers and carriers tHrough artî- 
ficial methods become practically one and the same. If thèse views 
are at ail applicable to a case such as this, the Kanawha & Michigan, 
when employed as a carrier exclusively in connection with either the 
Toledo & Ohio Central or the Hocking Valley, may, we think, be safe- 
ly treated as a natural competitor of the one or the other of such roads, 
according as the connection may exist ; because the destinations of its 
coal in either event are, in any rational compétitive sensé, the same as 
those of the other road respecting the coal originating on its line. It 
results (1) that traffic originating on either the Hocking Valley or the 
Toledo & Ohio Central should be accorded the benefits of f ree compé- 
tition; (2) that when coal originating on the line of the Kanawha & 
Michigan is carried in part over both of thèse other roads to destina- 
tions beyond Ohio, as also coal originating on that road in West Vir- 
ginia and destined to common points within Ohio, it is to the in- 
terest of the Kanawha & Michigan actually to employ the legiti- 
mate advantages arising from its opportunity to forward such coal 
(and this forms the great bulk of its traffic) over either of the other 
roads. The issue in a gênerai sensé is whether thèse compétitive con- 
ditions hâve been suppressed ; and the situation is further complicated 
by uniting coal interests with the railroad interests proper. 

[2] Combination and Conspiracy — Alleged Originand Continuation. 
The combination and conspiracy averred originated in 1899 and hâve 
been continued in one form or another ever since. What happened 
between that time and the year 1909 resulted in a suit in quo warrante 
by the state of Ohio against the Hocking Valley. State ex rel. v. 
Railway, 12 Ohio Cir. Ct. R. (N. S.) 49, 145. The first décision in 
that case was rendered April 24, 1909, and upon rehearing adhered to 
July 21st of that year ; and on January 18, 1910, the court made a 
finding of facts, with separate conclusions of law thereon (set out 
in the présent record), in terms ousting the Hocking Valley from the 
power of owning and holding shares of stock in the Kanawha & Mich- 
igan, the Buckeye Coal & Railroad Company, the Sunday Creek Coal 
Company, the Sunday Creek Company, and the Continental Coal Com- 
pany; from the power of guaranteeing bonds of the Continental Coal 
Company; from exercising control or management of the Kanawha 
& Michigan, the Toledo & Ohio Central, the Zanesville & Western, 
and the coal companies before mentioned; and from performing a 
certain contract between it, the Toledo & Ohio Central, and the Con- 
tinental Coal Company for division of freight between such railroads. 
It was adjudged, also, that the road of the Toledo & Ohio Central for 
its entire length is parallel to and compétitive with the road of the 
Hocking Valley from Toledo to Logan ; that the roads of the Hocking 
Valley and the Kanawha & Michigan are parallel lines between Logan 
and Corning respectively and the Ohio river ; and that the Kanawha 
& Michigan and Toledo & Ohio Central together are compétitive with 
the entire Hne of the Hocking Valley. This judgment was allowed to 
become final. 

In March following the Lake Shore and the Chesapeake & Ohio en- 
tered into an a,greement (sometimes referred to by the parties as the 
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Schaff-Stevens agreement and sometimes as the agreement of March 
12th, and again of March 17th), which lias become the subject of a 
controlUng issue in the présent cause. Indeed, the government's posi- 
tion is that the opération and effect of this agreement, with what has 
been done under it, hâve been to continue the scheme so condemned by 
the judgment of the Ohio Circuit Court; while that of the défendants 
is that the agreement is valid, and that the acts of the parties thereto 
and of ail the other défendants, since the date of the agreement, bave 
in no wise been répugnant to any fédéral statute. It is not claimed 
that the issues determined in the state quo warranto suit are décisive 
of issues concerning Interstate commerce ; but it is urged that, apart 
from the state case, interprétation of the March agreement and of 
the conduct of the parties to it and those directly afifected by it is dis- 
tinctly aided by looking into the conduct of those who were interested 
in the properties before the agreement. Stated otherwise, the conten- 
tion is that a view of the situation existing before the agreement and 
of the situation that has since existed cannot but be helpful to a 
proper solution of the controversy. 

We do not propose to recite or discuss ail the détails of either sit- 
uation, for such a course would occupy far too much space, and, more- 
over, is not necessary. If the locations and connections of the rail- 
roads and their relations to the coal properties are recalled, as before 
pointed out, it will not be difficult to apply the controlling f eatures of 
the évidence adduced on the one side to prove, and on the other to 
disprove, the alleged combination and conspiracy and continuation 
thereof. In 1899 a plan for the reorganization of the Columbus, 
Hocking Valley & Toledo Railway Company (predecessor of the Hock- 
ing Valley) was entered into under date of January 4th, and direction 
of J. P. Morgan & Co. After judicial sale of the railroad property of 
the Company, the purchasing trustées at such sale conveyed this prop- 
erty to the Hocking Valley, and the title thereto is still in that Com- 
pany. It was part of this plan to hâve the Hocking Valley acquire in- 
terests in the Toledo & Ohio Central and the Columbus, Sandusky & 
Hocking Railroad Companies, or successor companies, and in Febru- 
ary, 1899, the stockholders of the Hocking Valley adopted a régula- 
tion reserving 50,000 shares of its preferred and 50,000 shares of Its 
common stock for the purpose of acquiring such interests. Thèse re- 
served shares were from time to time listed on the New York Ex- 
change at the instance of the Hocking Valley and for the express 
purpose of acquiring such interests. The purchases of the stock in 
the Toledo & Ohio Central were made in the name of a New Jersey 
corporation, called the Middle States Construction Company, which 
was organized in February, 1899, for that purpose. In 1899 and 1900 
the Hocking Valley, through the issue of over $8,000,000 of its re- 
served preferred and common stock, purchased the bonded indebted- 
ness of this construction company ; and this indebtedness was secured 
by and convertible into the stock of the Toledo & Ohio Central, under 
a deed of trust of the Construction Company to the Central Trust 
Company of New York. Through the issue of the remainder of fts 
reserved stock, the Hocking Valley, in 1902, purchased ail the stock in 
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and ail the bonds oi tlie Zanesville & Western, which through judicial 
sale had acquired the portion of the Columbus, Sandusky & Hocking 
Railroad extending from Thurston, in Fairfield county, to Zanesville, 
in Muskingum county, with certain branch Unes. It is not definitely 
shown when and in what amounts the purchases of the stock in the 
Toledo & Ohio Central were made ; but it appears by stipulation that 
the Construction Company, in the years 1899 and 1900, acquired 58,- 
921 shares of such stock, and the listing papers before mentioned show 
that the total issue of stock of the Toledo & Ohio Central was 102,080 
shares, preferred and common. Moreover, from 1902 to 1909 the 
président and gênerai manager of the Hocking Valley, not to speak of 
other ofhcers selected later, occupied corresponding positions in the 
Toledo & Ohio Central and the Zanesville & Western. The control 
thus signified in the Hocking Valley carried with it also the control 
of the Kanawha & Michigan. In 1890 the Toledo & Ohio Central 
acquired 45,000 shares, and in 1899 an additional 100 shares of the 
capital stock of the Kanawha & Michigan, constituting a majority of 
that Company 's outstanding capital stock, and thèse two roads were 
operated practically as a through line; and, further, as early as Feb- 
ruary, 1891, the former guaranteed the 100-year bonds of the latter 
at the rate of $10,000 a mile for 134 miles, or $1,340,000, and there- 
after advanced it moneys from time to time. Further, in 1903, the 
Hocking Valley exchanged its holdings of stock and bonds in the 
Zanesville & Western for the shares held by the Toledo & Ohio Cen- 
tral in the Kanawha & Michigan. Thus the Hocking Valley attained 
practical control of the two parallel Systems of railroad between Tole- 
do and the Ohio river, including the Zanesville & Western ; and, 
apart from influence exerted by certain trunk lines alluded to later, 
the Hocking Valley alone remained in control of this entire System 
of railroads until the exécution of the agreement of March 12, 1910. 

We shall gain a better knowledge of the situation as it existed prior 
to the March agreement, if at this point we look further intô the coal 
fields, which were tributary to this System of roads and especially into 
certain portions of such fields that were under the practical control 
of the Hocking Valley. Much évidence was oitered upon this subject, 
and some of it is clarified by admissions contained in some of the 
pleadings. By several methods the Hocking Valley procured control 
of large coal properties both in the Hocking and Kanawha fields. Pur- 
suant to the plan of reorganization of 1899, that company and the 
Buckeye Coal & Railway Company were incorporated under the laws 
of Ohio, February 25, 1899, and thefeafter they joined in the exécu- 
tion of a mortgage under date of March Ist following, providing for 
the issue of first-mortgage bonds in the sum of $20,000,000, and secured 
by the properties acquired by such companies. This coal company 
was organized for the purpose of acquiring the coal properties of the 
Hocking Coal & Railroad Company, and thèse properties were bid in 
and conveyed to the Buckeye Coal & Railway Company by the pur- 
chasing trustées at the judicial sale; and such trustées received from 
the new coal company 2,495 shares of its total capital stock of 2,500 
shares, and thereupon entered into a traffic agreement with the Hock- 
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ing Valley to secure rail connections between coal mines and the main 
railroad line and also coal transportation, and the trustées at the same 
time turned over the stock in the coal company to the Hocking Valley. 
Out of the sales proceeds of the first mortgage bonds mentioned the 
Hocking Valley acquired the stock and properties of the Ohio Land 
& Railway and the New York & Western Coal Companies, which had 
belonged to and been controlled by the Columbus, Hocking Valley & 
Toledo Railway Company ; also ail the stock in the Boston Coal, Dock 
& Wharf Company and the Rabould Coal Company ; also a majority 
of the preferred and likewise of the common stock of the Sunday 
Creek Coal Company, and afterwards the Hocking Valley increased 
its holdings in that company to 12,963 shares of preferred and 19,400 
shares of common out of a total issue of 15,000 shares of preferred 
and 22,500 of common. 

A différent method was adopted for securing control of the Kanawha 
Hocking Coal & Coke and the Continental Coal Companies, as also 
quite a number of other coal properties to whiçh we shall refer in a 
moment. The Toledo & Ohio Central and the Hocking Valley entered 
into a contract to guarantee first-mortgage bonds of the coal companies 
last named, the détails of which are not essential to an understanding 
of the case. It suffices to state that agreements were made under which 
syndicales were formed to underwrite bonds of the companies ($3,- 
250,000 par value in ail of the first company and $3,023,000 par value 
in ail of the second company) ; the Toledo & Ohio Central and the 
Hocking Valley guaranteeing payment of such bonds, but the Hocking 
Valley assuming the entire obligation as between it and the other guar- 
antor company. In connection with thèse guaranties the coal com- 
panies agreed to deliver ail their coal to the Kanawha & Michigan for 
transportation, and by further agreement such coal was to be equally 
divided between the Hocking Valley and the Toledo & Ohio Central 
and so carried northwardly and beyond the Ohio terminus of the 
Kanawha & Michigan, and the Kanawha & Michigan agreed to pur- 
chase ail its fuel coal from the coal companies at a price at least 20 
cents per ton above production cost. The stock of thèse two coal com- 
panies and certain bénéficiai certificates of the first company were is- 
sued to J. P. Morgan & Co. to secure performance of thèse contracts 
of guaranty. The bonds so guaranteed were sold and large portions of 
the proceeds were used to purchase coal properties of 28 owners (con- 
sisting mostly of companies) at priées varying from $8,875 to $541,125 
and aggregating $5,194,940.04. The remainder, after paying organiza- 
tion expenses, was placed in the treasuries of the coal companies. Fur- 
ther, the Toledo & Ohio Central owned the entire capital stock of the 
Impérial Coal Company and also the National Coal Company; the 
former being $300,000 and the latter $160,000 par value. 

We are unable to discover from the évidence the acreage of thèse 
coâl lands or their précise locations. An estimate made by the vice 
président of the Sunday Creek Company, of its unmined coal acreage 
ori December 31, 1910, showed that there were 42,710 acres in Athens, 
Perry, and Hocking counties of Ohio and 33,000 in Kanawha and 
Fayette counties of West Virginia. But in July, 1905, the Sunday 
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Creek Company (net the Sunday Creek Coal Company, anotlier sub- 
sidiary company of the Hocking Valley) was organized under the laws 
of New Jersey with an authorized capital stock of $4,000,000 for the 
purpose of engaging in business in the state of Ohio and owning and 
developing lands containing coal and other minerais. It is averred in 
the bill that the Sunday Creek Company controls more than 100,000 
acres of land, including about 50 mines and about 350 coke ovens, and 
owns the bénéficiai certificates of the Continental Coal Company and 
the Kanawha & Hocking Coal & Coke Company ; and thèse averments 
are admitted in the answer of the Sunday Creek Company, as also in 
the joint answer of the Hocking Valley and the Chesapeake & Ohio, 
and the coal property held by the Sunday Creek Company seems to 
comprise ail the coal properties so accumulated as before shown. At 
the time of the incorporation of the Sunday Creek Company the Hock- 
ing Valley exchanged $3,236,300 par value of the stock it held in the 
Sunday Creek Coal Company for the same amount of stock of the 
Sunday Creek Company; and the Toledo & Ohio Central exchanged 
2,037 shares of the preferred and 3,100 shares of the common stock 
it held in the Sunday Creek Coal Company for a like amount of the 
stock of the Sunday Creek Company. Thus the Hocking Valley and 
the Toledo & Ohio Central, in the proportions mentioned, acquired 
$3,750,000 par value of the total of $4,000,000 par value of the capital 
stock of the Sunday Creek Company; and on April 23, 1906, 2,488 
shares were ordered to be issued in a single certificate in the name of 
the Central Trust Company of New York, to the end that they would 
not be issued except with its approval, the remaining 12 shares having 
apparently been issued as qualifying shares for directors. 

The Trunk Lines" Purchase of a Majority of the Hockiitg Valley 
Capital Stock. Prior to the merger so made oif the coal interests of 
the Hocking Valley, to wit, June 29, 1903, five of the trunk line rail- 
roads, viz., Lake Shore & Michigan Southern Railway Company, Erie 
Railroad Company, Baltimore & Ohio Railroad Company, Chesapeake 
& Ohio Railway Company, and the Pittsburgh, Chicago, Cincinnati & 
St. Louis Railway Company, entered into an agreement with J. P. 
Morgan & Ce. to purchase from that company 69,242 shares of com- 
mon capital stock of the Hocking Valley at a priée and upon terms 
specified; Morgan & Co. having "arranged to borrow the moneys 
forthwith to make payment for said shares to the depositors under a 
syndicate agreement dated December 4, 1902." Morgan & Co. were 
to carry the loan for the benefit of the purchasing companies for three 
years; and such purchase was completed. The aggregate purchase 
price was $7,270,410, and each of the purchasing companies obtained 
one-sixth interest in the shares so purchased, except the Pittsburgh, 
Chicago, Cincinnati & St. Louis, which acquired two-sixths. As indic- 
ative of the efifect of this upon the policy of the Hocking Valley, 
it is sufficient to state that an advisory committee (composed of rep- 
résentatives of the trunk lines) and the président of the Hocking^ 
Valley had fréquent conférences relative to the financial affairs of 
the Hocking Valley and the coal companies in which it was interested, 
and the introduction or not of track connections between the lines 
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of the Hocking Valley System and the independent coal mining op- 
erators and the like. Among the results of thèse conférences were 
the incorporation of the Sunday Creek Company for the purpose of 
handling the coal interests of the Hocking Valley, as before pointed 
ont, and maintaining an operating System that was satisfactory to the 
trunk lines. One of the features of this operating system was to re- 
strict rail connections vvith coal mines to such as were already in opér- 
ation, and to refuse and by litigation to contest applications for rail 
connections with new mines. Thèse conditions were in practical efïect 
continued until the agreement of March, 1910. 

Shares of Capital Stock in the Sunday Creek Company Placed in 
Names of Trustées. It should be stated" hère that, when the Sunday 
Creek Company was organized, the 5,137 shares of stock in that Com- 
pany, which belonged to the Toledo & Ohio Central, were issued in one 
certificate in the name of John H. Doyle, as trustée, who indorsed the 
certificate in blank and delivered it to the vice président and gênerai 
manager of the Toledo & Ohio Central; and, further, in April, 1908, 
just before the commodities clause of the Hepburn Act was to take 
efifect, it is testified that such stock was sold to him to be held as trus- 
tée for the stockholders of the Toledo & Ohio Central, in whose names 
its stock might from time to time be registered on the books of the 
Company, and to whom any dividends should be paid. This arrange- 
ment was efïected through the redelivery of the old stock certificate 
to the trustée, from which he at the time erased his original indorse- 
ment, and a contract executed by him and the Toledo & Ohio Central 
bearing date April 30, 1908 ; and this certificate and contract are still 
in his possession. After the date of this contract the trustée on two or 
three occasions issued a proxy to the président of the Sunday Creek 
Company, at his request, to vote the stock at annual meetings ; but the 
trustée bas not received any request or any suggestion from the Toledo 
& Ohio Central, or the ofifîcers of any other railroad company, with 
respect to the giving of proxies or the voting of the stock. On April 
30, 1908, another contract, similar to the one so rnade between John 
H. Doyle and the Toledo & Ohio Central, was entered into between the 
Hocking Valley and the Central Trust Company of New York, re- 
specting the shares of the Hocking Valley in the Sunday Creek Com- 
pany. After reciting that the Hocking Valley is the owner of 32,375 
shares of the Sunday Creek Company (also, among other things, that 
ail thèse shares with others were pledged through a trustée as collatéral 
security for the bonds issued under the first Consolidated mortgage of 
the Hocking Valley and the Buckeye Coal & Railway Company, and 
that in view of the penalties imposed for violation of the Hepburn 
Act (Act June 29, 1906, c. 3591, 34 Stat. 584 [U. S. Comp. St. Supp. 
1911, p. 1288]) and of a désire to obey the law if constitutional, and 
at the same time to préserve to the owners of the capital stock of the 
railway the equity in such coal properties, which could not be disposed 
of by reason of such pledge), it was agreed that the railway company 
had sold and assigned to the trustée ail its interest in such shares of 
stock, subject to the lien of the mortgage and the rights of the bond- 
holders thereunder, in trust, for the proportionate benefit of the holders 
203 F.— 20 
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of record ^i the stock of the Hocking Valley and for any distribution 
of its assets ; that the trustée should hâve the right to vote the shares 
of stock at ail meetings of stockholders of the company, to coUect 
dividends, and (if the Hocking Valley is not in default under its mort- 
gage) to distribute them among the holders of the stock. The only 
other provisions of the contract so made vi'ith John H. Doyle and the 
Central Trust Company that need be noticed are set out in the mar- 

gin-^ _, 

Nothing further has been donc with the stock of the Sunday Creek 
Company, and no sale or other disposition of the coal properties has 
been made in pursuance of thèse trusts or otherwise. The railroad 
control of the coal interests remained practically the same, at least 
until the date of the March agreement, as it was before. 

Conclusion Respecting Situation Prior to March Agreement of 1910. 
We are bound to hold'that the situation described was indefensible 
under the Anti-Trust Act ; indeed, no attempt has been made hère to 
justify it. It is quite plain that by the reorganization commenced in 
1899 and the course pursued thereafter until the trunk lines obtained 
their interests in the Hocking Valley the purpose was to unité and hold 
the four railroads,^ and their several coal interests under a single con- 
troUing power; and we are satisfied from the évidence that this de- 
sign was consummated at the instance of such companies, and finally 
rendered more secure through the- interests and indirect control of the 
trunk lines. One of the reasons oftered to induce and défend the re- 
organization was the existence of "undue and bitter compétition." 
After stating that the principal business of the Columbus, Hocking 
Valley & Toledo (the predecessor of the Hocking Valley) was the 
transportation of bituminous coal from mines on adjacent property, it 
was declared that the business was strictly and intensely compétitive, 

2 "In the event, liowever, that the said Suprême Court shall décide sald 
comniodity clause of sald Hepburn j\ct constltutional, tlien sald trustée shall 
dispose of tlie equtty in said coal stocks sold and assigned to it in trust for 
the purposes of this agreement (sub,iect, however, to thé lien of the first 
Consolidated mortgage, and its rights as pledgee trustée thereunder), when 
aud as directed in writius h.v the persons, flrms or corporations holding and 
owning of record a majority in amount of the stock of the Rallway Company 
as hereinafter provided, and wlien such sale or distribution is made by the 
trustée hereunder, and the entire proeeeds, wliether of stocks, bonds, moneys, 
or other securities, shall hâve been aetually paid to and received by the said 
trustée, then the said trustée shall distribute, less its proper charges and ex- 
penses, ail such proeeeds in kind received from the disposition of said stocks, 
among such persons, flrms and corporations, their successors and assigns, 
as shall be stockholders of record of the Eailway Company on the flrst day 
of the months in which said proeeeds and ail of them shall hâve been flually 
received, pro rata in proportion to their said record holdings of stock of the 
Railway Company. Any such sale or disposition, however, It is understood 
shall be made sub,1ect to the hen of the first Consolidated mortgage thereon 
and to ail the terms and conditions of the said mortgage, and only in the 
event that said Railway Company is not then In default of any requirement 
of said mortgage." 

3 The Columbus, Hocking Valley & ïoledo, thç Toledo & Oliio Central, 
the Columbus, Sandusky & Hocking, and the Kanawha & Mlchlgan Railway 
Companies. 
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and that the field in Ohio was covered by seven railroad lines (includ- 
ing in their number the lines of the présent Hocking Valley, the Toledo 
& Ohio Central, and the Columbus, Sandusky & Hocking, the prede- 
cessor of the Zanesville & Western), and that of thèse seven Unes three 
operated in one district and the other four lines in a field lying east of 
that district. The three lines so alluded to could hâve been no others 
than the exclusively Ohio lines now in question. It was further de- 
clared that, in addition to the compétition above indicated, the situation 
was complicated by the fact that of late years the West Virginia coals 
were rapidly supplanting the Ohio coals in the markets reached by the 
latter. And, in short, the évidence fairly shows that the union of in- 
terests so induced was carefully developed, and that its inévitable ten- 
dency and effect were to combine and monopolize the stocks and inter- 
ests of thèse railroad companies and coal companies, and so to stifle 
compétition in restraint of trade among the states within the settled 
meaning of the Anti-Trust Act. 

[3, 4] The Conditions Created by and Maintained Since the March 
Agreement. Has the situation described been so changed by or under 
the agreement of March 12, 1910, as to entitle défendants as they claim 
to a dismissal of the bill? They forcibly urge that what was donc 
prior to the March agreement has nothing to do with what has been 
done since. Objections were continuously made to the introductioiî 
of évidence tending to show conditions existing before the agreement. 
Complainant insists that what followed the exécution of the Mardi 
agreement was but a continuation of what preceded it. The fact that 
we hâve considered the évidence shows, of course, that we regard il 
as admissible. It cannot escape notice that some of the défendants 
were parties to such earlier transactions, and that others acquiesced 
in and adopted such transactions before the March agreement was 
made. Lincoln v. Claflin, 74 U. S. (7 Wall.) 132, 138, 19 h. Ed. 
106; United States v. Standard Oil Co. (C. C.) 152 Fed. 290, 294, 
per Sanborn, Circuit Judge, and Circuit Judges Van Devanter, 
Hook, and Adams concurring. The acts and transactions of the 
first period therefore ought to aid in some measure to elucidate 
the intent and effect of the March agreement, and of the acts 
and transactions of the parties since, no matter what conclusion 
may be reached touching the second period. Standard Oil Co. v. U. 
S., 221 U. S. 1, 76, 31 Sup. Ct. 502, 55 L. Ed. 619, 34 L. R. A. (N. S.) 
834, Ann. Cas. 1912D, 734; Darius Cole Transp. Co. v. White Star 
Line, 186 Fed. 66, 108 C. C. A. 165 (C. C. A. 6th Cir.); U. S. v. E. I. 
Du Pont De Nemours Co. (C. C.) 188 Fed. 128, 134. 

[ 5 ] The March Agreement. The agreement was signed by the Lake 
Shore and the Chesapeake & Ohio, and, so far as now material in 
substance provided, that the Lake Shore would purchase from the 
Hocking Valley the bond it held of the Middle States Construction 
Company, which as stated was exchangeable for the entire capital stock 
of the Toledo & Ohio Central (such stock to carry with it, for the ben- 
efit of the Toledo & Ohio Central, the ownership of 45,100 shares of 
stock in the Kanawha & Michigan, 5,137 shares of stock in the Sunday 
Creek Company, and the entire capital stock in and ail the bonds of the 
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Zanesville & Western) at an aggregate purchase price of $10,197,874.67; 
and would make provision for loaning to the Sunday Creek Company 
as needed and on its notes $1,143,110.50. Such purchase to be coupled 
with an agreement that a contract for 25 years would be made and 
should provide that the line of the Hocking Valley and the line of the 
western division of the Toledo & Ohio Central, between their ter- 
minais at Toledo and their connections with the Kanawha & Michigan 
at Chauncey, might (for cost alone of maintenance and operating ex- 
penses according to joint usage) be used at the option of either for the 
movement of its through f reight trains ; that an additional agreement 
should be made to protect the Toledo & Ohio Central and the Hocking 
Valley under their previous guaranty of bonds of coal companies, and 
given (as before stated) under an agreement for an equal division of 
the coal trafiîc derived from the properties of such coal companies; 
that an arrangement for distribution of the business, so far as could 
legally be made, should be effected to protect the interests of the To- 
ledo & Ohio Central and the Hocking Valley respecting their guaranty 
of such coal bonds. Upon making such purchase, the Lake Shore was 
to sell to the Chesapeake & Ohio 22,550 shares of the Kanawha & 
Michigan for $1,623,600 and 11,540 shares of the Hocking Valley for 
$1,384,800 (which latter stock seems to hâve been the one-sixth interest 
that the Lake Shore acquired at the time of the purchase made by the 
trunk lines). Still another contract was to be made "for trusteeing 
or otherwise jointly handling" the 45,100 shares (a majority of the 
stock and called the "controlling interest then to be owned by the two 
companies") in the Kanawha & Michigan. In case the stock was so 
placed in trust, provision was to be made for such trackage agreements 
with the Kanawha & Michigan as would protect the purchasing com- 
panies against loss of control of the property. Privilège was to be 
given to make certain connections between the Kanawha & Michigan 
Railway witli the Virginian Railway or with the Lake Shore or Chesa- 
peake & Ohio, the intent being that the lines of the Kanawha & Michi- 
gan could be used to the fullest extent by either of the purcliasing 
companies in building up its interest either in local territory on the 
Kanawha & Michigan or in making through routes and connections 
beyond it, protecting, however, ail the stockholders of that company. 
Provision was also made for acquiring ail or part of the outstanding 
stock of the Kanawha & Michigan ; for having the Kanawha & Michi- 
gan purchase the securities of the Pomeroy Belt Railway Company and 
indemnifying the Hoclcing Valley against liability assumed by it in the 
purchase thereof and granting to it a trackage right over such belt 
road, etc., for securing to the Hocking Valley trackage between Ath- 
ens and Hobson over the Kanawha & Michigan for Hocking Valley 
through business from or to its line between Galliopolis and Pomeroy. 
The whole agreement was made subject to a condition that the other 
roads embraced in the trimk line purchase, before pointed out, should 
sell their holdings in the stock of the Hocking Valley to the Chesa- 
peake & Ohio. 

The Chesapeake & Ohio thereupon acquired the holdings of the other 
trunk lines of Hocking Valley stock, which, with the one-sixth it had 
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previously obtained through the trunk Unes syndicale purchase and 
the one-sixth derived under the March agreement, gave to the Chesa- 
peake & Ohio 69,240 shares of such stock. The preferred stock of the 
Hocking Valley was retired in April, 1910, leaving 110,000 shares of 
common, of which the Chesapeake & Ohio now owns (through in- 
crease of its holdings) 88,258 shares, and that company and the Lake 
Shore now each own 40,271 shares of the stock of the Kanawha & 
Michigan (being 80,542 of a total capital of 90,000 shares). The resuit 
is that, instead of five trunk lines holding as formerly, only two, to wit, 
the Lake Shore and the Chesapeake & Ohio, now hold the controliing 
power, it is true through independent ownerships, in the Hocking Val- 
ley, the Toledo & Ohio Central, the Kanawha & Michigan, the Zanes- 
ville & Western, and also (subject to the trusts and pledge before 
stated) the Sunday Creek Company. Their interests in the Sunday 
Creek Company cover its entire outstanding capital stock (included in 
this are the 12 qualifying shares belonging to the Hocking Valley).* 

Now it is to be observed of the March agreement that its avowed 
purpose was not to avoid violation of any fédéral act, but to comply 
witli the decree of the Ohio Circuit Court in the quo warrante case. 
Such a purpose might, it is true, be entirely consistent with the fédéral 
Anti-Trust Act; but whether this was so hère must be tested by the 
intent to be inferred both from^ the agreement and the extent and na- 
ture of the control thereby secured over the railroads and the 
coal traffic and other commerce dépendent on them (United States v. 
St. Louis Terminal, 224 U. S. 394, 395, 32 Sup. Ct. 507, 56 L. Ed. 
810) ; and such intent and control may, we think, be further ascer- 
tained from comparison of important features of the situation existing 
before the agreement with some of those found in the situation created 
under it. In applying thèse tests, it should be stated in the outset 
that the government has f ailed in several respects to sustain the aver- 
ment that there has been since the agreement a continuation of the 
same conditions as those existing before. Admittedly a change in the 
ownership of the stocks and bonds of the railroads has been made un- 
der the agreement, as before pointed out; and it must be conceded un- 
der the évidence adduced that the independent coal operators in the 
coal fields in question hâve received greater concern and accommoda- 
tions at the hands of the railroads since the agreement than they were 
given before. But we are convinced that the changes so wrought in 
ownership of stocks hâve resulted in a concert of action and control 
of the railroads and coal interests secured by the agreement, which is 
inconsistent with the rule requiring f reedom of compétition in commerce 
among the states ; and that rule is too fîrmly established to be shaken 
by argument against the bénéficiai results ascribed to it. United States 
V. Union Pacific R. R. Co., 226 U. S. 61, 87, 88, 33 Sup. Ct. 53, 57 

L. Ed. ; United States v. St. Louis Terminal, supra, 224 U. S. 

401, 32 Sup. Ct. 507, 56 L. Ed. 810; Loewe v. Lawlor, 208 U. S. 274, 
293, 28 Sup. Ct. 301, 52 L. Ed. 488, 13 Ann. Cas. 815; Northern Se- 

* Compare holding shovvn by stipulation (Rec. 572), with holding stated in 
Exhlblt E, to Mil. 
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curities Co. v. United States, 193 U. S. 331, 332, 24 Sup. Ct. 436. 48 
L. Ed. 679; Pearsall v. Great Northern Railway, 161 U. S. 646, 676, 
16 Sup. Ct. 705, 40 L. Ed. 838; United States v. E. C. Knight Co., 
156 U. S. 1, 16, 15 Sup. Ct. 249, 39 L. Ed. 325; Chesapeake & O. 
Fuel Co. V. United States, 115 Fed. 619, 620, 53 C. C. A. 256 (C. C. 
A. 6th Cir,); United States v. Standard Oil Co. (C. C) 173 Fed. 177, 
188 (C, C. A.. 8th Cir.). 

Evidence was adduced to show that, owing to litigation and other 
causes, some of the provisions of the Mardi agreement hâve not been 
carried out; and Some ,of the évidence tends to show that, if ail its 
provisions had been carried into efïect, it vvould hâve resulted bene- 
ficially to the volume of traffic and those interested in it along- the lines 
of the roads in question. This does not indicate a purpose not to carry 
out. the March agreement ultimately ; but it does show that a virtual 
consolidation of ail thèse naturally competirig roads (coupled with the 
division of the coal traffic provided for), so far as concerns the through 
traffic in coal to the lakes, is necessary to accomplish the resuit stated, 
although it does not purport to show how long such increase in volume 
would last. It is contended by learned counsel, however, that ail the 
provisions pf the agreement are vaHd and enforceable, so long at least 
as the interested stockholders themselvCs are satisfied with its per- 
formance. , 

Moreover, évidence was offered to show that the Ohio roads are 
controlled and operated independently of one another and of either 
the Lake Shore or the Chesapeake & Ohio or both ; and similarly as 
respects, the Sunday Creek Company, and ail thèse roads either collec- 
tively or separately.^ It is true that the officers of the railroads and the 
railroad offices are distinct, and this is true of the Sunday Creek Com- 
pany ; also that the managerial officers of thèse subordinate companies 
hâve been instructed to exercise their own judgment respecting the 
interests they represent, and yet the natural and probable effect of 
ail this needs but little consécutive thought. Such officiais are at last 
dépendent for their positions upon the will of the two trunk line com- 
panies controlling tlie stocks; and it is vain to say that such officers 
do not become sensitivë to the interests and policies of the real masters 
of the situation. Illustrations of this, as also of the effect of the new 
régime upon interstate commerce and trade, are contained in the évi- 
dence relating to both the coal and railroad properties. We hâve seen 
that the Sunday Creek Company still holds the same title to the coal 
properties that it held befdre the exécution of the agreement of March, 
1910; and that the Chesapeake & Ohio and the Lake Shore together 
hâve been brought into the same relation to the entire capital stock of 
this coal Company that the Hocking Valley alone previously bore to 
it.^ In the March agreement no allusion was made to the trust agree- 
ments under whicli the stock of the Sunday Creek Company was on 

» It whoiild be .stated that as fearly as June, 1905, provision was nmcle by 
the Sunday Creek Company for purchasin.s certain trust èertlflcates repre- 
seuting the beiieticial Interests in the stock of the other two coal companies 
which are parties to tliis cause, and tliis arrangement seems to hâve been 
carried out. 
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April 30, 1908, placed in the names of trustées. The shares placed 
(rather continuée!) in the name of John H. Doyle, as trustée, were in 
the March agreement treated as the property of the Toledo & Ohio 
Central; and the same gênerai policy concerning the coal handled by 
the Sunday Creek Company that prevailed before the March agreement 
has been pursued since. This has resulted in the continuance of an 
equal division substantially of the coal traffic originating on the Kan- 
awha & Michigan between the Hocking Valley and the Toledo & Ohio 
Central. Ail the coal carried in Kanawha & Michigan equipment is 
so divided. While the coal that is carried in the equipment furnished 
by the other two companies respectively is divided according to such 
equipment, yet it would seem from the correspondence and testimony 
that the désire and effort are to equalize either the cars received or 
the advantages and conséquent profit of transportation, say as between 
coal and coke, since coke appears to yield more freight revenue to the 
carrier than coal. Further, some of the évidence (concerning at least 
the conduct of the Lake Shore) discloses an apparently asserted right 
to demand, rather than a design simply to persuade, the allowance of 
such division ; and seemingly the ofïicers of the Kanawha & Michigan 
are disposed to yield it in the same spirit. This augments the similarity 
in purpose between the division now made of the coal traiïîc, and the 
division that was admittedly made prior to the March agreement in 
obédience to contract. 

We do not overlook the testimony to the effect that this additional 
agreement has not been executed; but it is not perceivable how the 
companies can in substance do the same thing that the agreement pro- 
vided for, and escape its effect on the ground either that it has not 
been reduced to writing and signed, or that such a division is fair. 
in short, our interprétation of the évidence is that this division of traf- 
fic is not due alone to a désire to be fair to Connecting companies ; but 
that it is actuated also by a purpose practically to carry out the provi- 
sion of the March agreement in this behalf, and so protect the Toledo 
& Ohio Central and the Hocking Valley as joint guarantors "on the 
bonds of certain coal companies for equal division of the coal from 
thèse coal properties." Such a provision or practice is inconsistent 
with the statutory right accorded to shippers since 1910, say along 
the Kanawha & Michigan, to secure the benefit of compétitive through 
rates by routing their own traffic by way of either the Hocking Valley 
or Toledo & Ohio Central, according as they might be able through 
perfectly legitimate means to induce the one or the other company 
to file and publish lower rates. See amendment to section 15 of Inter- 
state Commerce Act (Act Feb. 4, 1887, c. 104, 24 Stat. 384 [U. S. 
Comp. St. 1901, p. 3165]), passed June 18, 1910, c. 309, § 12, 36 U. S. 
Stat. L. 552 (U. S. Comp. St. Supp. 1911, p. 1301), striking from 
amended section 15, Act June 29, 1906, c. 3591, § 4, 34 Stat. L. 590 
(U. S. Comp. St. Supp. 1911, p. 1301), the limitation: "Provided no 
reaSonable or satisfactory through route exists." That it would be 
entirely practicable for shippers of coal to secure, with respect to 
through traffic, a substantial compétition with the Hocking Valley and 
the Toledo & Ohio Central, but for the joint ownership and control 
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of the Kanawha & Michigan, seems to us obvious. The président of 
the Kanawha & Michigan, and its gênerai freight agent, testified, in 
substance, that they had raade no effort to secure from the Hocking 
Valley or the Toledo & Ohio Central in favor of their own company 
a greater division of the freight rate charged for through traffic; in 
other words, the motive is lacking to bring about real compétition be- 
tween thèse parallel roads. Nor does it appear that the oflicers of ei- 
ther the Hocking Valley or the Toledo & Ohio Central bave done 
anything respecting a greater or less division of the freight rate charged 
for through traffic. And we do not discover that the officers of the 
Sunday Creek Company hâve ever sought to induce any of thèse rail- 
roads to file or publish lower freight rates; and the président of the 
company (who bas filled the office since June, 1910) testified: 

"We do not do any routlug * * * unless it is where coal miist be de- 
llvered on one road or the other." 

Further similarity between the course pursued before the Mardi 
agreement and since is to be found in the "operating proposition" as 
it is characterized in the évidence, which "practically makes each road 
(the Hocking Valley and the Toledo & Ohio Central) a double track 
railroad." The arrangement consists of moving the north-bound 
through freight trains of the Toledo & Ohio Central, over the Hock- 
ing Valley railroad from Hobson to Fostoria, and of returning the 
south bound freight trains of the Hocking Valley over the western 
division of the Toledo & Ohio Central from Hickox to Columbus; 
and this is a continuation of the same reciprocal use that was com- 
menced in 1901. Stress is laid both in the évidence and argument up- 
on the economy of this interchange of facilities, since it secures easier 
grades over the Hocking Valley, as compared with those of the Tole- 
do & Ohio Central, and avoids the necessity of building double tracks 
and of operating opposing trains over single track roads with the usual 
sidings. Thèse advantages may be conceded from an operating point 
of view ; yet the logic of it ail would in the end destroy compétition be- 
tween parallel roads generally. The reciprocal use in this instance de- 
veloped only with the noncompetitive period of thèse railroads. It is 
not meant by this that there may not be circumstances under which re- 
ciprocal trackage arrangements may to a certain extent be lawfully en- 
tered into and carried out. Nor is it meant that this trackage arrange- 
ment, standing alone disassociated from the joint ownership and control 
of the Kanawha & Michigan, would violate the fédéral Anti-Trust Act. 
What is meant is that this trackage arrangement, considered in con- 
nection with the other facts pointed out, tends to disclose a unity of 
purpose and concert of action on the part of the companies involved 
to maintain conditions that are inimical to effective compétition. Tes- 
timony was offered to show that giving to the Chesapeake & Ohio and 
the Lake Shore equal interests in the Kanawha & Michigan and adding 
the advantages of this reciprocal use of tracks, operate to stimulate 
rather than to retard the transportation of coal, and, in fact, bave re- 
sulted in substantial increase in volume of traffic; and, further, that, 
if thèse arrangements were broken up, the traffic in West Virginia 
coal would be monopolized by the Kanawha & Michigan and the Tôle- 
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do & Ohio Central. This loses sight ôf the natural development of 
the coal fields tributary to the Kanawha & Michigan, which should 
occur imder normal conditions. It also évades the obvions qnestion 
whether, if the Kanawha & Michigan were owned and operated inde- 
pendently of both the ETocking Valley and Toledo & Ohio Central, and 
those roads were brought into compétition for the trafïîc originating 
on the Kanawha & Michigan, there would not be a still greater stimu- 
lus given to Interstate trade than has heretofore existed. There would, 
in that event, be neither reason nor opportunity for a monopoly of 
such traffic by the Kanawha & Michigan and Toledo & Ohio Central. 
The conceded casier grades of the Hocking Valley furnish adéquate 
answer to the suggestions of such a monopoly. Pearsall v. Great 
Northern Railway, 161 U. S. 676, 16 Sup. Ct. 705, 40 L. Ed. 838 ; 
United States v. Union Pacific R. R. Co., supra. 

Insistence is made that a number of the things complained of were 
in and of themselves lawful, and so, in efïect we take it, their union 
or joint use could not become unlawful. For instance, it is urged that 
it would hâve been well within the power of the Lake Shore to pur- 
chase the entire stock of the Toledo & Ohio Central and the Kanawha 
& Michigan, because the Kanawha & Michigan is a continuation of 
the Toledo & Ohio Central. Likewise it is insisted in respect of the 
Chesapeake & Ohio that it possessed charter power to purchase the stock 
of the Hocking Valley, and that it was both its purpose and right to 
secure control of a railroad leading directly to the lake ports. Let 
thèse claims be conceded for sake of discussion ; still, does it f ollovi' 
that the Lake Shore and the Chesapeake & Ohio could lawfully be- 
come joint and equal owners in the controlling portion of the stock 
in the Kanawha & Michigan? Could they at the same time add to 
this mutual control of that road the reciprocal trackage arrangement 
respecting the other roads, and so virtually consolidate thèse rail- 
roads as respects the through traffic in coal? Thèse questions are 
stated, not merely with référence to the apparent violation involved 
of the statutory policy of Ohio respecting parallel and competing rail- 
roads (State v. Hocking Valley, 12 Ohio Cir. Ct. R. [N. S.] 66, 67, 
before cited), but particularly with respect to the efïect that such 
joint ownership and trackage arrangement must bave upon Interstate 
commerce. The policy of the United States and of Ohio, as expressed 
by législation and judicial interprétation, is quite as distinctly opposed 
to any union of ownership and arrangement involving the power to 
control parallel railroads or the transportation of traffic that is tribu- 
tary to and must pass over one or both of them, as it is to formai con- 
solidation of such railroads. Northern Securities Case, supra, 193 U. 
S. 362, 24 Sup. Ct. 436, 48 L. Ed. 679; United States v. St. Louis 
Terminal, supra, 224 U. S. 395, 32 Sup. Ct. 507, 56 L. Ed. 810; United 
States v. Union Pacific R. R. Co., supra; State v. Hocking Valley, 
supra. We hâve seen that the Ohio Circuit Court ousted the Hock'ing 
Valley from the power of owning and holding shares of stock in the 
Kanawha & Michigan. The Hocking Valley, it is true, does not now 
own stock in the Kanawha & Michigan ; but the Chesapeake & Ohio. 
does, and it also owns the controlling interest in the Hocking Valley. 
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The Chesapeake & Ohio thus holds stock in two roads, which are in 
substantial degree parallel and naturally competing. Can this resuit, 
or the results before pointed out as brought about since the March 
agreement was executed, be rightfully traceable to the charter powers 
of thèse two railroad companies, the one to reach the lake ports and 
the other the coal fields? 

It cannot be that those companies can justify their separate stock 
purchases of the control of thèse roads, and also escape responsibiUty 
for the inévitable tendency of the présent conditions to stifle f ree com- 
pétition simply on the theory that the companies holding the légal 
titles to the roads are alone responsible for this resuit ; for that would 
be to overlook, not only the manifest unity of purpose of the Lake 
Shore and the Chesapeake & Ohio, but also and especially their ac- 
quiescence, not to say concurrence, in the acts of the subordinate com- 
panies. This cannot be avoided on the ground that corporate owner- 
ship of stock in railroad corporations created by a state is not inter- 
state commerce (considered in the Northern Securities Case) ; nor, 
in the présent instance, by the fact that capital stock in two of the 
competing roads is held separately by two corporations instead of one 
corporation; for the other matters involved hère, or anything like 
them, were not présent in the Northern Securities Case. To ignore 
such matters would be to furnish an easy method to f rustrate the stat- 
utory inhibitions in question. Indeed, if thèse two purchasing compa- 
nies are not in eiïect équivalent to a committee to regulate rates, cer- 
tainly the subordinate railroad companies under their control are, 
within the meaning of the concurring opinion of the late Justice Brew- 
er, in the Northern Securities Case. When speaking of the single 
holding Company in question there, the learned justice said (193 U. S. 
362, 24 Sup. Ct. 467, 48 L. Ed. 679) : 

"In this case It was a mère Instrumentallty by which separate railroad 
nropei'ties were combinée! under one control. That comblnalion is as direct a 
lestraint of trade by destroying compétition as the appointment of a com- 
mittee to regulate rates." 

If the intention of plaçing the ownership of the stocks in question in 
the Lake Shore and the Chesapeake & Ohio can be rightly inferred 
from what has actually been done since, "the purpose to combine and 
by combination destroy compétition" (Northern Securities Case, 193 U. 
S., at page 362, 24 Sup. Ct. 467, 48 L. Ed. 679) existed when the 
March agreement was executed, quite as certainly as such purpose 
was held to exist in that case "before the organization of the corpora- 
tion, the Securities Company." The form given to a combination is 
of no conséquence. As the learned Chief Justice said in the Tobacco 
Case, 221 U. S. 181, 31 Sup. Ct. 648, 55 L. Ed. 663: 

" • • * It was pointed out (in the Standard Oil Case) that the generic 
désignation of the flrst and second sections of the law, when taken together, 
embraced every conceivable aet which could possibly come within the spirit 
or purpose of the prohibitions of the law, without regard to the garb in which 
such acts were clothed." 

It hardly need be said that the cases relied on by the défense, like 
Bigelow V. Calumet & Hecla Mining Co., 167 Fed. 721,728, 94 C. 
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C. A. 13, decided by the présent Mr. Justice Lurton in this court, and 
by Judge Knappen in the court below, hâve no appHcation. 

There is to be added the apparent purpose of the Lake Shore and 
the Chesapeake & Ohio to retain their relations with the Sunday Creek 
Company. The feature of the trust agreements of présent importance 
is quoted in the margin of an earlier portion of this opinion. It pro- 
vided that, in case the Suprême Court should hold the commodities 
clause constitutional, each trustée was to dispose of the equity in the 
railroad companies in the Sunday Creek stock, as directed by the hold- 
ers of a majority of the capital stock of the Hocking Valley and the 
Toledo & Ohio Central respectively, and distribute the entire net sales 
proceeds among such holders. It need not be stated that the commodi- 
ties clause, as construed by the Suprême Court, has been held to be 
constitutional. United States v. Delaware & Hudson Co., 213 U. S. 
366, 29 Sup. Ct. 527, 53 L. Ed. 836; United States v. Lehigh Valley 
R. R. Co., 220 U. S. 257, 31 Sup. Ct. 387, 55 L. Ed. 458. The first of 
thèse cases was decided May 3, 1909, about 10 months prior to the 
date of the March agreement, and considerably more than a year be- 
fore the commencement of this suit. It is said that such sales cannot 
be enforced in this case, because of infirmities in the pleadings. If 
in the view we take of the évidence this objection can be regarded as 
material (Lockhart v. Leeds, 195 U. S. 427, 436, 25 Sup. Ct. 76, 49 
L. Ed. 263), we perceive no sufficient reason why at this stage of the case 
the objection cannot be met by amendment. Neale v. Neale, 76 U. S. (9 
Wall.) 8, 9, 19 L. Ed. 590; The Trémolo Patent, 90 U. S. (23 Wall.) 
527, 23 L. Ed. 97. As respects the power of the court to require such 
sales and distributions to be made, we think it is clearly given bv sec- 
tion 4 of the Anti-Trust Act (26 U. S. Stat. 209; Standard Oil'Case, 
221 U. S. 78, 31 Sup. Ct. 502, 55 E. Ed. 619, 34 E. R. A. (N. S.) 834, 
Ann. Cas. 1912D, 734; Union Pacific Case, supra); and, if the trus- 
tées or the absent stockholders, in the Hocking Valley are indispensa- 
ble parties défendant, they may be brought in (Hoe v. Wilson, 76 U. 
S. [9 Wall] 501, 504, 19 E. Ed. 762; Rogers v. Penobscot Mining Co., 
154 Fed. 606, 616, 83 C. C. A. 380). It is to be observed that there is 
no Ohio législation authorizing railroad companies to hold shares of 
stock in coal companies. The Ohio Circuit Court held in the quo war- 
ranto suit before cited that the Hocking Valley was not a "kindred" cor- 
poration within the meaning of the statute empowering private corpora- 
tions to hold shares of stock "in other kindred but not competing pri- 
vate corporations," etc. Section 8683, 4 Ohio Gen. Code, 239; 12 
Ohio Cir. Ct. R. (N. S.) 59-63. If thèse companies are to be allowed 
potential control both of producing and transporting coals in 100,000 
acres of coal lands, it is difficult to see why in spife of the commodi- 
ties clause comnion carriers may not combine the benefits of trans- 
portation with the benefits arising froni the control of any of the other 
necessaries of life, no matter in what quantities. Attorney General v. 
Great Northern Ry. Co., 29 Law Journal (N. S. Equity) 798, 799; 
approved in New Haven R. R. v. Interstate Com. Com., 200 U. S. 393, 
26 Sup. Ct. 272, 50 E. Ed. 515. 
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The only remaining matter needing considération is the testimony 
offered in open court tending to show that the grades of the southern 
division of the Hocking Valley are so difficult as to prevent successful 
movement over it of through coal traiiis; and, further, thàt by reason 
of the configuration of the territory ddjacertt tô the Kanawha river 
there is no room for the construction of a track additional to that of 
the Kanawha & Michigan on the one side or to the tracks pf the Ches- 
apeake & Ohio on the other. 

Décisions are cited to show that thèse physical conditions warrant 
alike disuse of the southern division for throngh coal service, and 
the joint control acquired of the stock in the Kanawha & Michigan. 
Among thèse is United States v. Union Pacific R. Co. (C. C.) 188 
Fed. 102, reversed in part December 2, 1912 (226 U. S. 61, 33 Sup. 
Ct. 53, 57 L,. Ed. , before cited). We think the undisturbed por- 
tion of the décision below is distinguishable, and what is said in this 
behalf will serve to indicate our views concerning the other cases 
cited in connection with it. The material points of distinction ap- 
pear in certain f acts : (a) The San Pedro line f rom Sait Lake to Los 
Angeles was found to be practically a continuation of the Union 
Pacific or (its subsidiary company) the Oregon Short Line, and not 
a natural competitor of any other line in question; (b) the physical 
obstacles encountered on the San Pedro line find no analogy hère, un- 
less it be south of the Ohio river and adjacent to the Kanawha & 
Michigan or a portion of the Chesapeake & Ohio, but it is not shown 
that connection between the Chesapeake & Ohio and the Hocking Val- 
ley is not otherwise reasonably available ; (c) there was nothing in the 
Union Pacific Case to correspond in any way with the combined coal 
interests hère and the relations between them and the présent railroad 
companies. In that case the failure to build two projected parallel 
Unes of railway between Sait Lake City and Los Angeles was held 
not to be violative of the Anti-Trust Act; while hère, without re- 
peating what has been said before respecting the présent railroads and 
coal properties, the résultant fact cannot be ignored that between 
Toledo and Kanauga, two actually existing parallel lines of railroad 
hâve practically been converted into one line so far as respects the 
through traffic in coal. The disuse of the southern division of the 
Hocking Valley is claimed to be justified in the face of several ad- 
mitted facts. It was constructed as a substantial portion of the Hock- 
ing Valle}' System, and there is no showing that it was not projected 
by experienced railroad men. At the time the reorganization vi'as 
commenced in 1899, the railroad agencies concerned found that there 
had been undue and bitter compétition in the coal traffic dépendent 
upon the railroads operating in the Hocking field. The suppression of 
compétition worked out through that reorganization was obviously cal- 
culated to engender neglect of either the Kanawha & Michigan north 
of the Ohio river, or the southern division of the Hocking Valley, 
as respects the movement of heavier trains. The railroad défendants 
hère were participants in the policy that succeeded that plan of re- 
organization. And yet it is in etïect insisted that the original plan 
and construction of the road, as well as its continued maintenance. 



UNITED STATES V. LAKE SIIORE & M. S. KY. CO. 317 

should be condemned as part of a through line and its praetical aban- 
donment for that purpose, sanctioned by judicial decree. 

[6] There is a clear distinction between the power to grant relief 
respecting past failure to construct one of tvvo projected parallel lines, 
as occurred in the Union Pacific Case along the course of the San 
Pedro division, and the power to prevent the ehmination of one of 
two parallel roads in actual existence and opération. After ail, the 
difficulty north of the Ohio river is due alone to différences in grades, 
and it may be judicially noticed that grades may be changed. Delavan 
V. New York, N. H. & H. R. Co. (Sup.) 137 N. Y. Supp. 207, 212. 
It hardly would be contended, even apart from express statutory in^ 
hibition that such différences would warrant formai consolidation. It 
may be said of this situation as Mr. Justice Lurton said December 
16, 1912, of a situation involved in the cases of the Reading Company 
concerning priées of coal at the seaboard, that "the situation is there- 
fore one which invites concerted action and makes exceedingly easy 
the accomplishment of any purpose to dominate the supply an3 con- 
trol the priées" of coal at the lake ports and beyond. The paramount 
evil hère is the joint ownership of the Kanawha & Michigan, and, 
so long as that continues, effective compétition will we think remain 
impossible. Effective compétition is not limited alone to a matter of 
freight rates. It embraces a variety of other subjects, such as quality 
and promptness and sufficiency of service both as to equipment and 
roadbed, which are dépendent above ail upon separate and independ- 
ent ownership or control alike of the competing roads and of the 
commerce under compulsion to use them. Surely the necessity to main- 
tain such conditions as thèse is not affected, as claimed, by anything 
contained in the act to regulate commerce ; for plainly that act was not 
intended to supplant either the settled rule respecting freedom of com- 
pétition or the purpose of the Anti-Trust Act to deal with corporate 
ownerships or agreements that constitute barriers to such compéti- 
tion. 

In the Northern Securities Casé, after declaring the comprehensive 
character of the statute, Justice Harlan expressed the prevailing gên- 
erai rule, as we understand it, thus (193 U. S. 332, 24 Sup. Ct. 454, 48 
L. Ed. 679) : 

"That to vitiate a combinatlon, such as the act of Congress condemns, It 
need not be shown that the combinatlon, in faet, results or ^111 resuit In a 
total suppression of trade or in a complète niouopoly, but it is only essential 
to show that by its necessary opération it tends to restraiu Interstate or 
international trade or commerce or tends to create a monopoly in such trade 
or commerce and to deprive the public of the advantages that flow from free 
compétition." 

Are the averments of the bill charging continuance in différent form 
of the combinatlon begun in 1899, so far supported by the proofs- 
offered in that behalf as to justify the granting of relief touching the 
situation created by and under the March agreement? Comparison 
of that agreement and what bas been donc under it, with the first 
situation, cannot we think fail to show material identity between the 
two periods in dispute. True, combinatlon by the March agreement 
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or by anything donc since then is denied by the answers, and testi- 
mony was introduced in support of the déniai. We need not recapitu- 
late either the terms of the agreement or the facts and conditions al- 
ready stated. We cannot beheve that the changes in ownership of 
stocks, in managerial officers and the like, hâve operated to relieve the 
railroads and coal interests in question from the influence in practical 
effect and conséquence of a unified control. It cannot be that, in the 
absence of intent or design, substantially the same things of control- 
ling importance could hâve been worked out during the later period 
that were before. It is not necessary that the proofs should show 
that precisely similar methods were adopted to bring about the con- 
tinuance averred, or that ail the parties theretofore engaged, like the 
withdrawing trunk lines, continued as actors. The results attained 
and continued through a unity of purpose and concert of action by 
those remaining in the combination at and after the date of the March 
agreement are the true tests of the trend of the évidence as an en- 
tirety. 

Upon the whole we conclude that the March agreement, and what 
has been and is being done under it, operate unreasonably to restrain 
and monopolize commerce among the states, and consequently that 
complainant is entitled to relief; but the précise extent and nature 
of relief to be awarded cannot at this stage be determined. The case 
has been tried on the issue of continuance or not of the antécédent 
combination and restraint; and this has resulted in leaving the court 
unadvised of the claims of counsel for either side as to the nature 
and extent of relief, if any, that should be granted. However, we 
now hold (1) that the equity of the Lake Shore and of the Chesa- 
peake & Ohio in the capital stock of the Sunday Ci'eek Company shall 
be disposed of by absolute sale, and to this end the trustées in whose 
names such stock is held shall be made parties défendant to this suit 
(Bâtes Fed. Eq. Proc, § 639; Perrin, Adm'r, v. Lepper [C. C] 26 
Fed. 545, 548; St. Louis, etc., Ry. Co. v. Wilson, 114 U. S. 60, 62, 
5 Sup. Ct. 738, 29 L. Ed. 66; Woodward v. McConnaughey, 106 Fed. 
758, 45 C. C. A. 602 [C. C. A. 9th Cir.]); (2) that the joint owner- 
ship and control of the Kanawha & Michigan must be terminated. 
The questions not decided and upon which leave will be given for 
further argument are (a) whether the holders of capital stock in the 
Hocking Valley, other than the Chesepeake & Ohio, are indispensable 
parties to the cause; (b) in what manner the termination of the joint 
ownership and control of the Kanawha & Michigan shall be effected; 
(c) whether in connection with the means adopted for the termination 
of such joint ovi'nership and control of the Kanawha & Michigan the 
reciprocal trackage arrangement over the Hocking Valley and the 
Toledo & Ohio Central must be terminated ; and (d) to what further 
extent and in what further respects, if any, relief shall be granted 
touching the control and opération of the other railroads meutioned. 

Such further argument will be had at a date hereafter to be fixed 
between January 21st and 31st next. 

KNAPPEN, Circuit Judge, concurs. 
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DENISON, Circuit Judge (concurring in part, dissentiug in part). 
I quite agrée that the présent ownership of the Sunday Creek stock 
by or for the railroads is unlawful, and that the coal companies and 
the railroads should be separated. This conchision must be tentative, 
until the other necessary parties can be heard, but it seems probable 
that ail the facts hâve been developed. I would base this resuit on 
the commodities clause of the Hepburn Act and the "mère instrumen- 
tality" theory of the Lehigh Case, 220 U. S. 257, 31 Sup. Ct. 387, 
55 L. Ed. 458, rather than upon the Sherman Act; but the use of 
either basis brings the same resuit. Beyond the matter of the coal 
companies, and in the mère présent relation of the railroads to each 
other, I am unable to see any monopoly or restraint of commerce for- 
bidden by the anti-trust law. Some of the considérations compelling 
me to this opinion are thèse: 

1. It is true that the history of their former relations during the 
1900-1910 period must be studied for whatever bearing it may hâve 
on their présent intent; but this study discloses to me, not continu- 
ance but change, not identity but antithesis. The Hocking and tb.e 
Central " were parallel roads with common termini and with other 
common points. They had competed bitterly for the Hocking coal 
district traffic to Coliimbus and to Toledo, as well as for ail other 
traffic originating on their lines and destined to common points. In 
1900, the Hocking bought the Central, and from then until March, 
1910, this naturally and theretof ore actually competing line was owned 
by the Hocking. The Hocking dictated the policy of both. Both had 
the same directors and managing officers. The merger was complète. 
Compétition was not restrained; it was eliminated. No more perfect 
union and joinder in opération, while saving the former corporate 
identity of each, could be stated. After March, 1910, thèse two roads 
continued physically as before; but neither the Hocking nor its dom- 
inating stockholder had any ownership of the Central or had any in- 
terest, direct or indirect, in such ownership; nor did the Central or 
its dominating stockholder hâve any ownership of or direct or indi- 
rect interest in the Hocking. No director or officer of one road vvas 
director or officer in the other, or had any share in its management or 
opération. No more complète severance of the two roads could be 
formulated. There remained no Connecting link (except the common 
control of the Kanawha, hereafter discussed). 

2. Since March, 1910, there has been full and complète compétition 
between thèse two roads (save only for the Kanawha traffic). As to 
ail the Hocking coal district traffic bound for Columbus or Toledo, 
and as to ail other business originating on thèse roads, compétition is 
unimpaired. So reads ail the évidence ; there is no proof to the con- 
trary. The compétitive conditions prevailing before the unlawful 
merger of 1900 bave been restored— excepting only that the rate-cut- 

« I wlll refer to the Hocking Valley Eaihvay Company as "the Hocking" ; 
to the Toledo & Ohio Central and the Zanesville & Western Railroads as 
"the Central" ; to the ICanawha & Michigan Railway Company as "the Kana- 
wha" ; to the Lake Shore & Michigan .Southern Railway Company as "the 
Lake Shore" ; and to the Chesapeake & Ohio Railway Company as "the 
Chesapeake & Ohio" or "the O. & O." 
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ting war then in progress lias not been resumed. Both roads main- 
tain their rates against sudden or secret cuts, as tliey are bound to do 
by both State and fédéral law. To base the assumption that they 
are combining in restraint of trade solely upon their maintenance of 
the same rates between common points would, by the sarne token, con- 
vict every railroad in the United States which is obeying the law ; 
yet snch assumption is, to my mind, the only basis for believing that 
siich combination bas existed since March, 1910 (still excluding from 
our thought and reasoning the Kanawha traffic). 

3. The conclusion just stated — that there is no other basis for infer- 
ring a suppression of compétition — is not affected by observing the 
joint trackage contract. It is true this contract was made during the 
period of undue intimacy, and probably it would not hâve been made 
between roads actively competing as strangers to each other; but this 
does not détermine its character or elïect. In March, 1910, the two 
purchasers (the Chesapeake & Ohio and the Lake Shore) of thèse 
roads found this joint trackage contract in existence. They saw 
that the entire physical and traffic situations on both roads were ac- 
commodated to this contract. They saw that it served, in large meas- 
ure, as a substitute for double tracking each road ; that it enabled eacli 
road to haul more traffic and give better service and at a less cost, and 
so, presumably, at a less rate, than either could otherwise hâve donc, 
except by expending vast amounts in double tracking; that it was an 
operating arrangement having no connection whatever with compéti- 
tive traffic seeking; that of itself it was of great and undisputed ben- 
efît to both railroads and to the shipping public, and of itself did 
not and could not work any harm to any interest, public or private. 
Under thèse circumstances, the purchasers preserved and continued 
this public and private benefit, and I cannot see how such conduct 
bas any bearing, even evidential, to convict them of suppressing com- 
pétition in traffic getting. 

4. The conclusion that since March, 1910, compétition in traf- 
fic originating on thèse lines bas not been restrained, is confirmed 
by the fact that there is no complaint by shippers of such traf- 
fic. Serious or long continued restraint of proper compétition is a 
disease producing inévitable and well-known symptoms — discrimina- 
tion, excessive rates, poor service, unfair practices, and the like. The 
relations now said to be unlawful had been in existence for a year 
when this bill was filed, and for another year before the testimony 
was closed ; and we did not bave pointed out to us in the argument, 
nor hâve I seen in the record, any instance of an}^ complaint by any 
shipper or consignée on any of thèse subjects.'' 

7 I do not overlook the broad complaint that the rates from the Hockins 
district were too large in proportlou to the rates froiu the Kanawha dis- 
trict; l)ut, lu fact, ail rates were tixed with relation to the l'ittsburgh-Ashta- 
bula rate. This rate was not made by thèse défendants, but it was the "key- 
stone of the arcli." When the Coiniiilsslon reduced this Pittsburgh rate from 
88 to 78 cents, the Hockliig voltnitaiily reduced Its Hocking-Toledo rate 
from 85 to 75 cents, and the 75-cent rate lias been sustained by the Commis- 
sion. See Interst. Com. Com'n R., opinion No. 1941, case No. 4274, New Pitts- 
burgh Goal t'o. V. Ilocking Valley Ky. Co., vol. 24, p. 244. 
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5. If I am so far correct, there remains for considération arnong 
the primary inquiries only the matter of joint control of the Kanawha 
by the other two roads ; and the conchision which we reach as to 
whether or not this joint ovvnership and control, as developed in this 
case, are violative of the law, must, I think, détermine the whole case. 
I agrée that the fact of the ownership of this stock by the Chesapeake 
& Ohio and the Lake Shore, instead of by the Hocking and the Cen- 
tral, is not of itself controlling. The présence of the former roads, in- 
stead of the latter, in the field of the problem, can affect only the ques- 
tion of the dominant intent in the whole transaction. The name in 
which they entered their Kanawha stock purchases means nothing. I 
agrée, also, that the entire arrangement of March, 1910, was accom- 
panied by, and in some degree depended upon, a clear understanding 
(and, therefore, an agreement) that the Kanawha should, as far as it 
could, divide its through north-boimd traffic equally between the Hock- 
ing and the Central. This does not become less true because they never 
executed the contemplated written agreement, nor because their per- 
fected understanding referred to a division that should be "fair" rather 
than to one that should be "equal." Under the anticipated conduct of 
ail parties — equal furnishing of cars, etc. — no division which was not 
equal would be fair, and the two mean the same thing. 

6. We are brought, then, to the gênerai question when and how far 
the purchase, by two parallel and competing roads, of a common Con- 
necting and continuing road, under an agreement to divide the through 
traffic derived theref rom, violâtes the law, and then to the spécifie ques- 
tion of application to the facts of this case. 

Purchase by one line of a Connecting and continuing line has never 
been thought unlawful, although, if the purchasing line is one of tvi^o 
or more competing for the through traffic from the Connecting line, 
such purchase, inevitably, strongly tends to destroy existing compéti- 
tion.** Such a joint purchase by two competing lines has never been 
held ipso facto unlawful. Indeed, the Suprême Court has said (by 
what is probably a dictum, Southern Pac. Co. v. Interstate Com. Com., 
200 U. S. 559, 26 Sup. Ct. 330, 50 L. Ed. 585) that such compétition 
is not the compétition which an analogous statute was intended to pré- 
serve. In March, 1910, the first carrier had the right to sélect the con- 
tinuing carrier. After June, 1910, this right belonged to the shipper, 
if he chose to exercise it ; and it calls for a construction of the statute 
which has not yet been given to say that an agreement between carriers 
as to how they will divide and carry this kind of traffic (a very differ- 

8 At one time, the New York Central, the Erle and the Dehlgh competed 
at iîuiïalo lor the east-bouud through trattic from the Lake Shore, and the 
Miehigau Central, Grand Trunk, and Lake Shore competed for the west- 
l)ound through traffic from the New York Central. The purchase of the Lake 
.Shore hy the New York Central restrlcted. If it did not end, this compétition, 
for not until June, 1910, could joint rates hâve been compelled, nor, if there 
had been through joint rates, did the shipper, until that time, hâve the right 
of sélection. See 36 Stat. at Large, 552, 553. Formerly, a through joint 
route could be compelled only as there was no existing "practicable" through 
route. Aud see note 14 as to joint through routes after June, 1910. 
203 F.— 21 
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ent thing from a pooling contract) or the carrying on of such division 
when this bill was filed is a monopolizing or restraint of trade or com- 
merce contemplated by the act.** At the same time it is clear that com- 
pétition between carriers for traffic from one Connecting Une may affect 
the condition of the shipper upon the originating line, and I see no 
reason to doubt the proposition which, in this respect, must underHe 
the opinion of the court, viz., that the forbidden restraint may he found 
in this joint purchase of a common extension by two competing roads; 
but it seems clear that in a case of this class the criterion must con- 
sist in the principle stated by Mr. Justice Lurton in the St. Louis Ter- 
minal Case, 224 U. S. 394, 32 Sup. Ct. 510, 56 L. Ed. 810: 

"Whether it (the transaction in question) is a facility in ald of Interstate 
commerce or an unreasonable restraint forbidden by the aet of Congress 
* * * will dépend upon the intent to be inferred from the extent of the 
control thereby secured over the instrumentallties which such commerce is 
under compulsion to use, the method by which such control bas been brought 
a bout and the manner in which that control has been exerted." 

From this statement and from the very récent, familiar décisions of 
the Suprême Court, including the Union Pacific Merger Case, supra, and 
the Reading Case, 226 U. S. 324, 33 Sup. Ct. 90, 57 h. Ed. —, it seems 
accurate to say that whether the situation created in March, 1910, op- 
erated in aid of interstate commerce or in the forbidden, unreasonable 
restraint thereof will dépend upon (1) the extent of commerce restrain- 
ing power inhérent in the joint ownership of the Kanawha; (2) the 
characterizing intent and purpose of this joint ownership to be infer- 
red not only from the power secured, but from ail the proof s ; in other 
words, whether such restraint of compétition as was inhérent in the 
joint ownership would amount to a primary, and therefore direct, re- 
straint of trade, or would rather be incidental to ends primarily law- 
ful; and (3) the amount of restraint, actual or potential, which did 
take place. 

7. If this joint ownership has the prohibited effect, it must be found 
(a) in compétition as to divisions ; (b) in compétition as to rates ; or 
(c) in compétition as to service. 

(a) Clearly this joint ownership tends to prevent the Central and the 
Hocking from bidding up against each other in the divisions that they 
will offer to the Kanawha for this traffic, and so the other Kanawha 
stockholders might make less money. This is not the kind of compé- 
tition which the statute desires to préserve. It serves no public inter- 
est. It tends, because of a disproportionate division to the initiating 
carrier, to poor service by the continuing carrier and to indifl"erence 
by botlî to the interests of the shipper. It has long been recognized 
as a traffic evil. On its élimination we cannot predicate guilt. 

(b) It is clear, too, that an agreement to divide traffic would, as a 

9 Without doubt, two parallel roads might joln in building, from a com- 
mon terminus, and owniiig a new road Connecting with and continuing both. 
Joining in buying an exlsting extension seems to stand, loglcally, on the same 
ground, unless, as matter of fact, the purchase was with the dominant pur- 
pose of stopping existiug or normal compétition. 
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gênerai proposition, hâve some tendency to prevent compétition in 
rates; that is, the Hocking would net be so likely to name its lowest 
rate from the Ohio to the lake as if it was not sure o£ half the traffic 
any way, and so the through rate from the Kanawha district to the 
lake might not fall to the point where it would be brought by full com- 
pétition.^" This is, I think, as strongly as this feature can be stated. 
It is, of course, now perfectly well settled that free compétition is the 
policy of the law, and it is none of our concern whether this is, as to 
railroads, the best économie policy ; but, when we are trying to décide 
whether we are compelled to find a dominating intent to restrict trade 
merely because one inducement to compete in rates is removed, we 
cannot shut our eyes to the small part which rate compétition now 
plays. Thèse contracting parties knew, in 1910, as we ail now know 
perfectly well, that under the thorough and efficient administration of 
the Interstate Commerce Law rate cutting, as a means of getting busi- 
ness, either from shippers or from Connecting lines, has ceased. AU 
rates, through as well as local, must be published, and cannot be eut 
until after 30 days' notice. A published eut is reasonably sure to be 
met by ail who are competing without a differential. No contract for 
traffic in considération of a eut can be made, and, as cutting rates will 
not get business away from a competitor, rates are not voluntarily eut. 
I do not mean to say that this disappearance of rate cutting makes 
lawful a contract to maintain rates — not at ail ; but it does affect and 
minimize the evidential importance of a contract removing one induce- 
ment to eut rates, when we are determining the character of the entire 
transaction of which that removal is only one élément." 

(c) Corning to compétition in service, it is not to be denied that such 
a traffic-dividing agreement as hère exists tends to discourage this kind 
of compétition, and that there is hère, in theory, some degree of re- 
straint, more likely to hâve actual effect than is the restraint as to 
rat es. ^^ 

We find, then, both as to rates and service, some impediment to 
ideally free compétition ; but that idéal is rare, if it exists at ail. We 
must hâve a practical standard of comparison. That standard must be 

10 The actual elïect of the (theoretical) rate sustainlng interrelatlonshlp is 
minimlzed by the fact that coal rates go by districts, and a change in one 
district would affect ail the others. (See note 2.) 

11 In the sanie way, when some tendency to maintain high rates is onl,v 
an incident of the contract under attack, we may well reraember that the 
shippers' nieritorious grievance on this pohit i.s the maiutenajice ot an un- 
reasonable rate, and for that he has an effective remedy. 

13 While each road is content with half the Kanawha traffle, and the Kana- 
wha has the power to e(iualize, the agreement to divide tends to make both 
Ohio roads careless as to good service. Now that the shipper has the ab- 
solute right of through roiitiug, the Kanawha's power to equalize rests solely 
on its relations to the Sunday Creek mines, which originate a considérable 
part of the tonnage, available as an equalizlng médium, so that hère, too, the 
Sunday Creek ownership is the real evil. With this removed, the agreement 
to divide the Kanawha traffic becomes eomparatively ineffective, and the 
shippers' right of through routing must bring the freight solicitors to them in 
compétition. 
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the lawful situation which would exist, except for the agreement said 
to be forbidden. This lawful situation is usually that which was dis- 
placed by the agreement under attack ; but in this case the next earlier 
situation was itself unlawful, and to get on solid ground we must go 
back to 1899. The theoreti.cally perfect remedy would be to restore 
the condition existing in 1899. The bill of complaint and the logic of 
the situation lead thcre and lead us nowhere else. When we get there, 
we find that the Central practically owned the Kanawha. For 10 years 
it had been the majority stockholder, ai'.d it was in absolute control. 
For the Kanawha trafïic, the Kanawha and the Central formed one 
through unitary line from the mines to the lake. The Hocking could 
not compete for part of the haul, and, so far as concerns any benefit 
to the Kanawha shippers, the Hocking might as well bave been out of 
existence.^^ As compared with this situation, I cannot doubt that the 
présent arrrangement is an aid, not a restraint, to compétition. 

This was in 1899. If we ought to look for a standard of comparison 
in 1910, that standard must be such other lawful arrangement as might 
naturally bave resulted in the course of separating the two Ohio roads, 
if the contract for joint control of the Kanawha had not been made. 
This other arrangement would almost certainly bave been the purchase 
of the Kanawha by or for either the Hocking or the Central exclu sive- 
ly in its own interest. The Kanawha had always been operated in con- 
nection with one or the other or both of thèse roads. It had little rea- 
son for existence, except as an extension of one or both of thèse roads. 
Except in co-operation with them, it could not get its coal to market. 
It is not impossible that a wholly independent purchaser for the Kan- 
awha might hâve been found, but that there should be an independent 
purchaser who did not plan to resell to one of the other through lines, 
and who would pay anything like the price which the road was worth 
to either one of the Ohio lines as an extension, is highly improbable. 
Suppose, then, that it had been purchased in 1910, by or for the Central 
(and the government concèdes this would bave been lawful), it follows 
that ail the Kanawha traffic would hâve gone through Ohio over the 
Central so far as the Kanawha and the Central, acting directly or in- 
directly, could hâve brought about this resuit. So long as a satisfactory 
through route was provided by the Kanawha-Central line, the Kana- 
awha could not hâve been compelled to establish a through route or 
rate by way of the Hocking, and the Hocking could not hâve competed 
at all.^* Even if the Kanawha could hâve been compelled to establish 

13 ïliere was tlien (in 1809) no way of conipelllng the Kanawha to Joln the 
Hocklns in a through route or joint rate; nor was there, indeed, iu 1910. 
(See noté 14.) 

14 In March, 1910, the Commission could direct two roads to joln in a 
tlirough rate and route only, "provided no reasonable or satisfactory through 
route exists." 34 S. Ij. 590. It seenis clear tliat the Kanawha-Central route 
would hâve been made and kept a "reasonahle and satisfactory through route" 
so that the power to compel the Kanawha to join with the Hocking never 
would hâve arisen. In .lune, 1910, this proviso was eut out, but its place 
was takèn by the provision <oC S. L., 552): "And in establlshing such through 
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a through route and rate via the Hocking the same as via tlie Central, 
the Kanawha-Central could hâve made the part of the rate south of the 
Ohio river so high, and the part north of the river so low, that the 
Hocking could not make a competing local rate ; or, even if this trouble 
was overcome, there would still remain the numerous practical ob- 
stacles which the Kanawha-Central management could oppose to a di- 
version of part of its through traffic. In any of thèse events, the Kana- 
wha shippers would hâve no remedy from the law or from the Inter- 
state Commerce Commission, excepting to compel a reasonable through 
rate; and that remedy has never been impaired. 

Thèse considérations lead me directly to the conclusion that the 
Kanawha-Hocking-Central relationship now attacked produced (inher- 
ently) for the Kanawha district shippers less monopoly and more com- 
pétition and better service than would hâve followed from either of the 
alternative arrangements which woula naturally hâve resulted in 1910, 
if this one had not been made. The other would hâve been concededly 
lawful. I cannot find unlawful monopoly, resulting from inhérent 
povi-er to restrain compétition, where that power is less than it would 
be in the lawful alternative sftuations. 

8. If the intent unlawfully to monopolize or restrain may not be 
inferred merely from the existence of the power, where that power 
is of the limited extent and of the peculiar nature which hâve been 
described, is that intent otherwise proved by this record ? 

The five trunk lines had been engaged in an unlawful combination 
and had been directed by the Ohio Suprême Court to dissolve such 
combination. It is their purported dissolution which is now under re- 
view. Where the only question is whether the défendants are in bad 
f aith continuing a violation of the law after having pretended to quit, 
it seems to me reasoning in a circle to draw, from their former mis- 
conduct, any serious inference of their présent bad faith. 

If the Chesapeake & Ohio and the Lake Shore had purchased the 
Kanawha stock with no interest in the subject-matter, except to control 
its traffic for the Hocking and the Central, the question would be différ- 
ent ; but that was not the sole interest of either purchaser. The Chesa- 
peake & Ohio desired an outlet to L,ake Erie for ail of its own great 

route, the commission shall not requlre any compan.y, wltliout its consent, to 
euibrace in such route substanlially less than the entlre length of its rail- 
road and of any intermediate rallroad operated in conjunction and under a 
common management or control therewith which lies between the termlni of 
such proposed through route, uuless to do so would make such through 
route unreasonably long as compared with another practicable through 
route which could otherwise be established." This is awkwardly expressed, 
because of the lack of deflnite antécédent for "to do so" ; but it seems to 
mean that if the condition In 1899 was restored, and if the Hocking demanded 
Irom the Kanawha a joint through route, via either Athens or the river 
division, the K^anawha could not be required to comply, because such route 
would embrace substantially less than the entire length of the Kanawha to 
Corning, and less than the entire route between its termini, the Kanawha dis- 
trict and ïoledo, over railroads "operated in conjunction and under ii com- 
mon management and control." So the Hocking solicitors, in the Kanawha 
district, would hâve been helpless. 
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traffic.*" For this purpose, it desired to buy the Hocking. This pur- 
pose and this désire were beyond criticism ; but to reach Gallipolis, the 
nearest point on the Hocking, it must build across the Ohio river and 
over 30 miles of difficult country, and it must then, for its traffic, either 
practically rebuild the Hocking river division, 75 miles, to Logan, or 
build, new, 50 miles, to Athens, in order, one way or the other, to 
reach the modernized lines of the Hocking. Why should it be required 
to do this, paralleling the Kanawha, when it could buy such an interest 
in the Kanawha as secured to it the indefeasible right to use the Kana- 
wha as this Connecting link ? What rule of public policy required it to 
build this new road instead of buying the existing road ? 

Turning to the Lake Shore, we find that it desired to buy the Cen- 
tral for the purpose of reaching the coal iieids and getting both coal 
traffic and fuel coal for itself and its allied New York Central lines, 
and to make connections for through traffic both ways, with the Coal 
& Coke and the Western Maryland roads. Thèse were rightfui and 
legitimate objects, also beyond criticism. So was its désire to bave 
this feeder reach the Kanawha district. Apparently, no one questions 
that it could rightfully hâve purchased the Kanawaha outright, nor is 
there, to my mind, any reason for ascribing to the Lake Shore any 
moving purpose in the whole transaction of March, except that just 
mentioned. 

We find, then, that the Chesapeake & Ohio had the légal right to 
buy the Kanawha and a strong and lawful motive for so doing, and 
that the Lake Shore had the same right and an equally strong and law- 
ful motive, and that this underlying and justifying motive by each had 
nothing to do with the thought of suppressing compétition between 
the Hocking and the Central; yet the Lake Shore knew that, if the 
Chesapeake & Ohio made the purchase, the Lake Shore would be de- 
feated in its plan of reaching the Kanawha fiekls, and the Lake Shore's 
subsidiary, the Central, would get no Kanawha traffic which the Kan- 
awha could divert ; and the Chesapeake & Ohio knew that, if the Lake 
Shore made the purchase, not only would the former's subsidiary, the 
Hocking, get little through traffic, but the whole scheme for the Ches- 
apeake & Ohio outlet to the lake would be defeated. Under thèse 
circumstances, what more natural than that they should join in buy- 
ing the Kanawha, each secure against exclusion by the other, and what 
primary or characterizing unlawful purpose can be found in such a 
joint purchase? If this joint purchase was, for thèse reasons, rightfui 
and lawful, as I believe it was, the arrangement for dividing between 

15 That this was real, not preteuded, Is showu by what happeuecl. In 
1909, the fli'st full year before the cliaii.iie, the C. & O. dellvered to the Kana- 
wha for hauling over its Une, 4,000 tons of coal and coke and 70,000 tons of 
other frelght. In 1911, the first full year after tlie cliause, It so dellvered 
811,000 tons of coal and coke, and 168,000 tons of other freiglit. Between 
the sa nie periods, soutlieasterly bonnd freight recelved by the C. & O. froin 
the Kanawha increased from 122,000 tons to 199,000 tons. This enornious 
tonnage glven by the C. & O. to the Ksmawha was not nierely diverted from 
the other connections of the C. & 0.. because there vt'as no decrease in the 
tonnage given to thèse other connections. 
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the Central and the Hocking the traffic originating on the Kanawha, 
though important in itself, becomes relatively a mère incident of the 
main transaction, and its real purpose was to prevent a monopoly of 
this traffic by either purchaser. It makes little différence how express 
the equal division agreement was. Such an agreement would be im- 
plied from such a situation. Nothing else would be fair or right. If 
a receiver should be appointed for the Kanawha, the court would di- 
rect him to do just what this division agreement called for and what 
thèse parties hâve been doing, viz., divide this traffic equally between 
the two Ohio lines, so far as he could do so and so far as they were 
equal in their furnishing of cars and other facilities; in other words, 
"to treat them fairly." 

9. The remaining élément of the assumed gênerai criterion is the 
amount of restraint, actual or potential, which did take place. ^^ Hère, 
again, we find that the natural symptoms of a suppression of compé- 
tition did not exist. No one complains of any suppression or of any 
practices resulting theref rom ; and this for the very good reason that 
there never was any compétition to suppress. It is difficult to prove 
that défendants hâve put a burden upon a thing which never existed. 
Not only is the record barren of any suggestion that the Kanawha ship- 
pers ever had the benefit of any compétition between the Central and 
the Hocking, but it affirmatively shows that during the 10 years before 
1910 compétition was impossible, because the Hocking controlled ev- 
erything; and that before 1900 it was impossible, because the Kan- 
awha belonged to the Central. 

It is certain, then, that the resuit which will condemn the agreement 
must be found in the suppression of "potential" compétition, and we 
must ascertain what this means. In the Union Pacific Case the thought 
was applied with référence to undeveioped traffic from territories al- 
ready reached by the two roads, and which traffic might grow into 
larger volume; but the same idea must extend to new and likely 
methods of compétition and even, in some instances, to the building 
of new roads or branches to make compétitive territory out of that 
which has been tributary to one road only. Whether compétition, be- 
tween the roads now existing, in cutting rates, etc., is probable enough 
or would be serions enough under the facts of this case to be that po- 
tential compétition which must be preserved, has been discussed. It 
is still possible that the Ohio road which saw the Kanawha sold away 
from it would hâve built a new line to the Kanawha district even 
in spite of the great topographical difficulties. Such new road appar- 
ently could not hâve reached any mines now on the Kanawha, because 
there is room for no new track along the river next to thèse mines ; 
but, treating the district and not the individual mines as the shipping 
unit, it could hâve reached other parts and developed new mines. That 

le The Kanawha traffic to be divided was about twenty-five per cent, of 
the total traffic of the two Ohio roads. This appears only as to the Hocking; 
I assume a slmilar ratio on the Central.. I reacli this resuit by taking the 
iîgures for 1911 (Kx. 1,'!8) and excluding the south-bound tonnage from the 
total of Kanawha and excluding the C. & O. tonnage from total Kanawha 
and total Hocking. 
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it would hâve doue so is, however, the merest surmise. It is not even 
probable, so far as the record informs us ; and I cannot condemii the 
joint Kanawha purchase because it has possibly prevented the build- 
ing of another line in some unknown location at some vague futtu-e 
time. An arrangement which removes the motive for building a com- 
peting line cannot, for that reason alone, amount to an unlawful fore- 
stalling of potential compétition, unless such forestailing was a sub- 
stantial and moving purpose of the arrangement, and unless the build- 
ing of such other line was at least reasonably probable — indeed, the 
latter condition covers both, because it could not be the main and suf- 
ficient motive, unless the new road was foreseen as probable. 

Finally, in testing the actual results, we must look to the Kanawha 
shippers. Ail this controversy is to protect their interests — and, of 
course, the corrélative interests of the public which buys from them. 
Hâve the shippers been injured? Are their rights in jeopardy? On 
one hand, it appears that there is somewhat less of motive on the part 
of the Central and the Hocking to compete on a part of the through 
haul than there would be under certain other circumstances which 
never did exist, which would not hâve been a probable alternative, but 
which perhaps might bave come into existence. I fînd nothing else 
to put on this side of the scale. On the other hand, it appears that 
the great trouble in coal shipments is to get cars, and that the Kan- 
awha, even when in combination with the Central and the Hocking, 
was poorly supplied with cars and served its shippers poorly. It was 
greatly interested in its own coal companies, and it would bave supplied 
them if it could, even if it did not impartially distribute ail the cars it 
could get. Under thèse conditions, coal shipments from the mines along 
the Kanawha amonnted. in the last six months of 1909, to 36,000 cars. 
With the transfers in March, 1910, there came a new outlet to ail the 
western C. & O. territory, and direct and close relations which made 
it to the interests of thèse two trunk lines to furnish cars to the Kan- 
awha.^' It seemingly must hâve been due, at least in a large part, to 
thèse greater facilities that the shipments by the mines along the Kan- 
awdia had increased in the last six months of 1911, to 42,000 cars. 
This does not seem to indicate a substantial restraint of trade and 
commerce. It seems to me clear that the Kanawha shippers and their 
dépendent public bave been benefited by the transaction of March, 
1910, taken as a whole, and that interstate trade and commerce hâve 
been promoted thereby ; ^•'* while the only restraint affecting such ship- 
pers or such commerce is theoretical rather than actual, and such as 

17 Up to Jul.y, 1009, the Hocking, Central, and Kanawha cars were pooled 
and used interchangeably on tliese roads. IJuring the niue months inter- 
niediate the end of this poollng arrangement and May 1, 1910, the date of 
full efïect of the March contracts, tlie Central fnrnished to the Kanawha an 
average of 266 cars per nwnth. During the same months of 1910 and 1911 
it so furnished an average of 1,466 per month. 

isin 1909 the New York Central lines were furnishlng 1,600 cars per 
month to tlie Central ; in 1911, 8,.'>00 cars per month. Goal production at the 
mines ou the Central increased 500,000 tous for 1911 over 1909. 
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it is, arises out of a natural, if not necessary, incident of the main 
transaction. 

10. There remain for considération tvvo further suggestions. It is 
said that the Hocking and the Kanawha are competing roads, and 
hence that the former cannot take part in managing the latter, either 
directly or through the instrumentality of the Hocking's chief stock- 
holder. I am not satisfied that thèse two roads are in any fair sensé 
competing. That portion of the Kanawha extending from Hobson 
north 40 miles to Corning, and th^t portion of the Hocking extending 
from Logan south 50 miles to the river, are substantially parallel and 
20 miles apart. There is some traffic to and from tvvo or three small 
towns, Pomeroy, Middleport, and Gallipolis, but the Kanawha does 
not reach thèse towns with its own track, and runs to them over the 
Hocking under a trackage contract which does not permit it to com- 
pete with the Hocking, except by the latter's sufïerance. A small 
amount of coal is produced at some mines along the southern part of 
the Hocking river division. The Kanawha might, by building its own 
spurs and branches, reach thèse three towns and thèse mines, but the 
whole of the traffic so reachable and as to which, theoretically, there 
might be compétition, is negligible both in percentages and in total 
volume; neither is any reason shown to anticipate increase. 

The relative positions of the Hocking and the Kanawha are not 
those of parallel and competing roads, but those of Connecting and 
continuing roads having an end overlap. It is, in principle, though not 
in degree, as if the New York Central ran from the east to Niagara 
Falls through Buffalo, and the Michigan Central, from the west, to 
Bufïalo, through Niagara Falls. Hère would be from Buiïalo to 
Niagara Falls tvvo parallel roads, and they might compete for the 
freight originating at those and intermediate points. This could hardly 
be thought sufficient to deprive thèse two roads of their substantially 
Connecting, rather than competing, character. So hère, one looking at the 
map must, I think, observe that the Hocking and the Kanawha form 
substantially a Connecting and continuing line from Gauley Bridge to 
Lake Erie, and do not lose this character because a branch or spur of 
the Hocking Toledo-Athens main line branches off at Logan, parallels 
the north end of the Kanawha and strikes it at Kenauga. 

It is true the Ohio court made a finding that thèse roads were par- 
allel and competing, but the court was considering that portion of the 
Kanawha north of the river, and not, as we must do, the entire road ; 
and also was treating the Kanawha as part of one System with the 
Central, a thing which we now cannot do. That court was also con- 
sidering intrastate commerce, as to which the conclusion of fact might 
well be différent from the proper conclusion regarding the immense 
volume of traffic involved under this record. 

11. It is also said that the C. & O. and Kanawha are competing 
roads, and hence the former cannot take part in the management of 
the latter. The roads are parallel from Gauley Bridge to Charleston, 
a distance of 30 miles along opposite sides of the Kanawha river. The 
mines on one side ship over the Kanawha ; on the other side, over 
the C. & O. On neither side can they practically reach the other rail- 
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road. The cost of crossing the river would be prohibitive. On nei- 
ther side could another railroad track be built, the river valley being, 
at many places, a mère gorge. From Charleston to the Ohio river the 
courses are generahy divergent, one tending north, the other west. 
Charleston is a common point, and there should be, at this point, com- 
pétition for freight originating at Charleston or coming in over the 
Coal & Coke Railroad and destined for the Northwest. The interest 
of the C. & O. in the Kanawha would theoretically tend to restrict 
this compétition, thotigh the tendency would be imperfect, because over 
its own lines the C. & O. would get the entire haul to Chicago, while 
the other way it would be interested in half the profit on the haul 
from Charleston to Armitage, and half of the volume of the traffic 
from Armitage to Toledo. One common point, with the amount of 
traffic existing at Charleston, would, in any event, be hardly sufficient 
to give a competing character to thèse railroads, but, even if the theo- 
retical but imperfect tendency to limit this compétition could ever suf- 
ficiently invalidate an interest by one in the other, yet, in this case, 
such tendency must yield to the undisputed testimony, which is that 
the compétition at Charleston between the soliciting agents bas con- 
tinued active and vigorous since March, 1910, as before. 

The map also suggests that control of the Kanawha might be used 
to block the making of a through Une frpm the seaboard to the lakes, 
by way of the Virginian, the Kanawha and the Central, which through 
line would, as a whole, compete with the C. & O. It is sufficient to 
say of this suggestion that no such issue is suggested by any pleading, 
and that the Lake Shore, in purchasing its interest in the Kanawha, 
guarded against interférence by the C. & O. with such possible future 
plan.^" 

Upon the whole case I see two great shipping districts with interests 
involved — the Hocking coal district and the Kanawha coal district. 
The Hocking shippers were subject to a monopolistic combination of 
ail transportation facilities. They now hâve thèse facilities divided 
between two trunk lines, wholly independent of each other, as to com- 
pétition between which there exists no obstacle which a court can re- 
move. The Kanawha shippers zvere ahvays subject to that monopoly 
which results from having only one railroad outlet. This bas been 
neither increased nor diminished; but by the alliance between their 
railroad outlet and two strong lines the shippers can reach much 
new territory, and the outlet has its facilities and usefulness much in- 
creased. As to the one feature (joint Kanawha control), in which the 
position of the shippers might be better, we are asked, it seems to me, 
to create compétition. 

1» Indeed, the entire subject-matter of this miniberecl paragraph should be 
disregarded for the saïue reason. Paragraph 20 of the bill llmits the issue 
to the charge of a coutinued combination between the Hocking, the Central, 
the Zanesville and the Kanawha. It is important to know what the 0. & O., 
as owner of the Kanawha, is doing with the Kanawha; but, to the issue ten- 
dered and made, it is inunaterial whether the 0. & O. Is under disablllty to 
beeome the owuer of the Kanawha. 
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THE S. 11. 

(District Court, E. D. Virginia. .Tanuary 31, 1913.) 

1. Collision (§ 71*) — Moving and Anciiored Vessel — Négligent Anchob- 

AGE. 

Tlie steamship Stratlileven, S.^O feet long, light, without authority from 
the harbor niaster, required by Code Va. 1904, § 2024, witli a strong 
westerly wind blowing, anciiored on the western Une of the channel in 
Elizabeth river in Norfolk, where the channel was 800 feet wide but ob- 
structed on the easteru side by a dredge at work. At this tinie a tug 
with two scows in tow on a hawser was aiiproacliing from upstream and 
only 500 or 600 feet distant. The steamship at once began to drag her 
anchor, and 45 fathonis of chain were pald out before she brought up, 
with her stern near the east side of the fairway. The tug and flrst 
scow passed safely to the east, but the second seow grazed her stern, 
doing some injury. The tug went as far to the eastward as was safe. 
Whether the steamship had stopped moving at the time of the collision 
was in dispute. Held, that in either event she was solely in fault for 
obstructing the channel by anchoring where she did and permittlng her 
anchor to drag, and even paying out chain, in disregard of the right of 
other vessels to use the channel, and in violation of both the state law 
and fédéral Act March 3, 1899, c. 425, § 15, 30 Stat. 1152 (U. S. Comp. 
St. 1901, p. 3543). 

[Ed. Note.— For other cases, see Collision, Cent. Dig. § 101 ; Dec. Dig. 
§ 71.*] 

2. Collision (§ 69*) — Obstruction of Cicannel— Vessel Deagging Anchob. 

In such case the steamship was not eiititled to claijii the privilège 
of an anchored vessel as between herself aud other shipping lawfully 
using the harbor and which had no reason to antieipate danger from the 
unusual and iniproper character of her movements. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§87-90; Dec. 
Dig. § 69.*] 

3. Navigable Watees (§ 3*) — Obstruction by Anchored Vessels — Con- 

struction OF Statute. 

The provision of Act March 3, 1899, e. 425, § 15, 30 Stat. 1152 (U. S. 
Comp. St. 1901, p. .^543), that "it shall not he lawful to tie up or anchor 
vessels or other craft in navigable channels in such manner as to prevent 
or obstruct tlie passage of other vessels or craft," the violation of which 
subjects both the vessel and her master or pllot to severe penalties un- 
der section 16, should be construed and strictly enforced, in the interest 
of safe navigation ; the duty being not negatively but afflrmatively and 
positively iniposed on vessels coming to anchor in navigable channels to 
see that they do not under any circumstances, accidents excepted, pre- 
vent or obstruct the passage of other vessels or eraft. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. § 3 ; 
Dec. Dig. § 3.*] 

4. Navigable Watees (§ 3*) — River and Harbor Régulations — Fédéral 

and State Statutbs. 

Such act does not supersede state législation establishing régulations 
for rivers and harbors which does not conflict therewith. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. % 3 ; 
Dec. Dig. § 3.*] 

In Admiralty. Suit for collision by the Strathleven Steamship 
Company, owner of the steamship Strathleven, against the steam tug 
Margaret J. Sanford and the scow S. 11. Decree for resjxmdents. 

♦For other cases ses saine toplc & § numbeh in Dec. £ Am. Digs. 1907 to date, & Rep'r Indexes 
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Hughes & Vandeventer, of Norfolk, Va., and Ralph J. M. Bullowa, 
of New York City, for libelant. 
Hughes, Little & Seawell, of Norfolk, Va., for respondent. 

WADDILL, District Judge. On the morning of 19th January, 
1912, about 9 o'clock, the steamship Strathleven, 3,996 tons gross, 350 
feet long, 52 feet 3 inches beam, and 28 feet draft, light, came up 
the Elizabeth river, Norfolk, Va., in charge of a Virginia pilot, and 
cast anchor under the beacon near the entrance to the West Norfolk 
channel, on the western side of the river. The wind was blowing 
heavily from the northwest, some 30 miles an hour, and the tide 
slightly flood. On the opposite, or eastern side, of the river, and a 
little upstream, a dredge was at work, under contract with the govern- 
ment. The Sanford was proceeding down the river on the eastern 
side of the channel, towing two loaded mud scows to the dumping 
grounds belovi' Ft. Wool. The Sanford was about 80 feet long, 11 
feet draft, and the scows each about 100 feet long, 35 feet beam, and 
draft of about 11 feet. The scows were made fast to each other by 
means of lines three or four feet in length, from the rear of the f or- 
ward scow to the forward end of the rear scow, and were being towed 
on a hawser between the forward scow and the tug of some 25 f athoms. 
The deep water channel of the river was 800 feet wide, and the range 
stakes from the dredge on the eastern side of the channel extended well 
out in the deep water channel. The Strathleven's anchor dragged, and 
45 f athoms of chain was paid out before she finally brought up on 
her anchor; and she drifted, or was driven across the channel, under 
the influence of the then pervaihng wind, over to the eastern side 
thereof, her stern extending into the range stakes aforesaid. About 
the same time, while the tug and tow were thus navigating down 
the channel, on its eastern side, having passed the dredge, and shortly 
before reaching the Strathleven, it received two signais from the Mary- 
land, a passenger steamer of some 300 feet long, coming up from be- 
hind the Strathleven, and which it had not previously observed, to 
pass the Sanford starboard to starboard; and the Maryland and San- 
ford so passed in close proximity to each other, about the Maryland's 
length above the Strathleven. The Maryland passed out into the 
range stakes, and to the extrême eastern side of the channel, the San- 
ford bearing as far to the eastward as possible, having regard to the 
présence of the Maryland, and passed the Strathleven safely, as did 
its forward scow, but the rear one slightly grazed the stern of the 
Strathleven on her port quarter, breaking, as is claimed, her propeller 
and shaft. 

The Strathleven insists that she was in ail respects free from fault 
and properly anchored, and that the collision occurred because of the 
failure of the Sanford to bave a proper lookout; that she was han- 
dling a heavy and unwieldly tow on too long a hawser, which she could 
not properly control ; and that she was grossly négligent in not so 
directing her navigation as to avoid collision with the steamship at 
anchor. 
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The tug insists that it was entirely free from fault, and that the 
collision was brought about solely : (1) By the ship's failure to keep 
a lookout ; (2) by anchoring in an im(proper place, considering the 
condition of the weather and tide ; (3) by not putting out an additional 
anchor to hold the steamship ; (4) by putting out so much chain as to 
permit the vessel to tail into and across the channel, so as to materially 
obstruct the navigation thereof ; (5) by not going ahead on her engines, 
to keep the vessel up to her anchorage. 

Upon this statement of the circumstances of the collision, and the 
contentions of the respective parties, it will be readily seen that the 
real question to be determined is whether the accident occurred be- 
cause of the improper manner and place of anchorage of the Strath- 
leven, or from the failure of those in charge of the tug and tow to 
exercise proper care in proceeding down the channel, having regard 
to the Strathleven's position. 

A large number of witnesses were examined on behalf of the par- 
ties respectively, many of whom saw the impact, vi^hich occurred in 
broad daylight, between 9 and 9 :30 in the forenoon, most of them 
seafaring men, who gave intelligent accounts of just what did occur; 
and, while the conflict between them on some of the important ques- 
tions involved is irreconcilable, as to the essential and more material 
facts, there is little or no difficulty in harmonizing their statements. 

Ordinarily, the position of the libelant, that there is no excuse for 
a collision in thèse waters in broad daylight, with a vessel at anchor, 
may be conceded, and that those navigating the harbor are charged 
with the duty of looking out for and avoiding a collision, or the risik 
of collision, with a ship thus at rest; but whether the Strathleven on 
this occasion should be treated as a ship at rest, and the Sanford 
charged with the obligation of avoiding collision with her, within 
the meaning of the rules of navigation, is a very différent proposi- 
tion. On the Sanford's statement, and there is much évidence to 
support it, certainly that of her own master, the master of the Mary- 
land, in a favored position to observe the vessel's movements, and that 
of the harbor master, who was near to the scène of the accident, there 
would be no doubt of responsibility for the collision, since the Strath- 
leven's continuing to drift across the channel caused her to collide 
with the rear scow in the tow. 

[ 1 ] In the view taken by the court, it is not necessary to détermine 
the conflict between the parties, as to whether the Strathleven drifted 
into the tow or not; since the facts sufficiently establish her négli- 
gence and that of the freedom from fault of the Sanford, under the 
circumstances of this case, vc'hether the Strathleven had actually 
ceased to drag or not. The Strathleven, light, without authority from 
the harbor master, and apparently without the slightest regard to the 
rights of those lawfully navigating the river, with a strong westerly 
wind prevailing, cast her anchor on the western line of the channel, 
and was driven across the channel, taking up nearly the entire fair- 
way, the ship's length, and that of her hawser, being 620 feet. The 
harbor master, who was near by, says that the tug and tow was 
not more than 500 or 600 feet upstream when the Strathleven 
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cast anchor, and both the steamer's master and the pilot, who 
was in charge of her navigation, say that they did not observe 
the présence of the tug and tow until after the ship had brought 
up on her anchor; the master placing them at a ship's length away 
from his vessel, and the pilot about 200 yards away. The pilot also 
stated that this was within three minutes of the time of the collision, 
and that he had only stopped his engines four minutes before it oc- 
cured and paid out his anchor chain up to within one minute of the 
time he stopped ; and f urther that he neither looked up nor down the 
stream for other vessels, and had not observed the Sanford until just 
before the collision; and both he and the master admitted that they 
neither observed the tug and tow coming downstream, nor the Mary- 
land coming up, and that no report was made to them by the lookout 
of the présence of either of the vessels, until seen as stated above. 
The harbor master, who saw and observed the ship's anchorage, prop- 
erly and promptly, but not until after the collision had occurred, caused 
the ship to move to a proper and safe place. 

Assuming that the Strathleven had the right to anchor where she 
did, she should hâve seen that her anchor did not drag, and, if neces- 
sary, put out an additional anchor or anchors (The Severn [D. C] 
113 Fed. 578; The Director [D. C] 180 'Be<}. 606), and in no event 
should she hâve continued, in disregard of the rights of others, to 
pay out her chain in the présence of other shipping, until she virtually 
monopolized the channel. She had no right to assume that, upon her 
coming to anchor on one side of the channel, ail navigation would 
cease ; and during the time either that she was letting out her anchor 
chain, or fetching up on her anchor, she should bave exercised the ut- 
most diligence to hâve advised others of what she was doing, and, if 
necessary, hâve kicked or moved up on her engines, to prevent lier 
unduly obstructing the fairway; and at least she should not, in such 
an emergency, hâve shut off her engines, thereby losing, instead of 
keeping, control of her movements. 

[2] For a collision thus brought about, she is not entitled to, and 
cannot claim, the privilèges of an anchored vessel, as between her- 
self and other shipping lawfully using the harbor, which had no reason 
to anticipate danger arising from the unusual and improper character 
of her movements. Culbertson v. The Southern Belle, 18 How. 584, 
587, 15 L. Ed. 493 ; The Clara, 102 U. S. 200, 202, 26 h. Ed. 145 ; 
United States v. Transportation Co., 184 U. S. 247, 255, 22 Sup. Ct. 
350, 46 L. Ed. 520; Marsden on Marine Collisions (6th Ed.) 479, 
and cases cited; Spencer on Marine Collisions, §§ 99, 106; Hughes on 
Admiralty, 261, 262. 

The obstruction of the channel, in the view taken by the court of 
this case, was in plain contravention as well of the state statutes and 
harbor rules and régulations applicable to the waters in question, as 
the fédéral statute on the subject. Section 2024 of the Code of Vir- 
ginia prescribes the duties of harbor masters, as f ollows : 

"Duties of Harbor Masters ; Port Ilegulations. — Each Uarbor master sliall 
cause every vessel eouilng within his jurisdictlou, to nioor as soon as may 
be, aud at such place as he may judge best for the gênerai safety, not bè- 
ing withiu tifty fathoms of any wharf or other vessel ; * » * a^jj giiall 
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require the masters of ail vessels, as soon as may be, after coming to anchor 
or hauling to any wharf, if he deein it neeesaary (net exceeding twenty-four 
hours), to rig in his jlbbooms and ail fore and aft spars, and to top or brace 
up Sharp his lower and topsail yards, so that the passage of other vessels 
îiud steamboats or ferryboats shall not be ohstrueted ; he shall attend to 
the nnmooring of any vessel, and if by stress of weather or any accident any 
vessel be driven from her moorlngs, he shall attend to the remooring of 
her. • • * " 

And sections 3 and 6 of the rules and régulations of the board of 
harbor commissioners of the port of Norfolk, Portsmouth and Nor- 
folk county, under the head of "Their Duties," are as follows: 

■■(;{) They are vested with authority to designate the anchorage grounds of 
ail vessels, aud are re<imred to keep the channel way and track of steamers 
clear." 

"(ti) ïhe harbor ni'isters mvist see that the régulations forbidding vessels 
from ancboriug in or obstnicting the chamiehvay, and ail other régulations 
herein contaiued are strictly observed, and in so doing thoy niay board any 
vessel, speak her, or adopt any course that they may in their discrétion deem 
best to carry out this object." 

And section 5 of the rules governing the use of the waters of the 
harbor is as follows: 

"(5) Vessels entering the harbor and intending to corne to anchor or drop- 
ping out from wharves or docks preparatory to departure, must anchor under 
direction of a harbor niaster, and are forbidden to anchor in the channel." 

This State statute, and the harbor rules and régulations in question, 
make clear the duties of harbor masters ; they are specifically required 
to cause vessels to be properly moored, and to see that the régulations 
forbidding vessels from "anchoring in, or obstructing the channelway," 
are strictly observed. And the board of harbor commissioners is 
vested with authority to designate the anchorage grounds of ail ves- 
sels, and is required to keep the channelway and track of steamers 
clear. 

While in this port no spécifie anchorage grounds hâve been-desig- 
nated, nor, may it be said, adopted by spécial usage, notwithstanding 
the crowded condition of the channel, still it is entirely within the pow- 
er of the board of harbor commissioners to establish such anchorage 
grounds, and to do what is reasonably necessary to keep the channel 
or fairway open for the purposes of commerce. Thèse local laws and 
régulations are valid and enforceable in courts of admiralty, as well 
as in the local courts (United States v. Transp. Co., supra, 184 U. S. 
247, 255, 22 Sup. Ct. 350, 46 L. Ed. 520, and cases cited), and certain- 
ly, so far as they are in aid and furtherance of the purpose of com- 
merce, the courts of admiralty, as respects maritime matters, will 
carry out and enforce the same. 

[3] The fédéral statute referred to (Act of Cong. March 3, 1899, 
c. 425, 30 Stat. 1152, 1153, §§ 15, 16, 17 [U. S. Comp. St. 1901, pp. 
3543, 3544]) is quite comprehensive. Section 15 provides: 

"That it shall not be lawful to tle up, or anchor vessels or other craft in 
navigable ohannels, in such manner as to prevent or obstruct tlie passage of 
other vessels or craft." 
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And section 16 imposes a penalty not only upon navigators who ob- 
struct channels, but upon the vessels also; and section 17, among 
other things, prescribes the method of enforcing the provisions of the 
act. 

The interprétation placed upon this act of Congress (The Job H. 
Jackson [D. C.| 144 Fed. 896, and authorities there cited) bas not 
tended to give to the statute its real force and eft'ect, and certainly that 
which its importance demands. In Huglies on Admiralty, a work of 
recognized value and authority, pnblished shortly after the passage of 
the act, will be found an interesting and able discussion of the sub- 
ject, the gist of wliich is that by the act vessels are forbidden from 
completely obstructing the channel, or so obstructing it as to render 
navigation difficult. This view of the act bas been taken by several 
of the District Courts — whether correctly or not this court is not pre- 
pared to concède, the vice in the interprétation being that it largely 
nullifies, or fails to give any effect to the statute. It accords to mov- 
ing and anchored vessels the same relative rights and privilèges as re- 
spects the use of the channel or fairway, and enables those at rest to 
occupy any part of it desired, forcing those moving to pick their vvay 
through as best they can. Without the act, vessels could neither com- 
pletely obstruct channels, nor make their navigation difficult, except at 
their péril in answering in damages to those injuriously affected there- 
by. Under the interprétation thus given to this act, it has to ail in- 
tents and purposes in this vicinity been a dead letter, and no one has 
given heed or attention to its positive commands. The true meaning of 
the act, the court thinks, is that under it the duty is not negatively, but 
affirmatively and positively, imposed upon vessels coming to anchor in 
navigable channels, to see that they do not under any circumstances, 
accidents excepted, "prevent or obstruct the passage of other vessels 
or craft"; not, of course, that they shall not anchor in such channels 
at ail, but that when they anchor therein, outside of an established 
anchorage ground, they shall so anchor, and in such method, as not to 
close, or unduly or unreasonably prevent and obstruct, the passage of 
other vessels or craft. 

This would cause no hardship on any one, and is the fair and rea- 
sonable meaning of the law, since its purpose and intent, manifestly, 
vvas in aid and furtherance of the ends of commerce ; that is, to kee]) 
open, and not to close up, the rivers and water courses of the coun- 
try. Ships "must go on" in their business, and, while they of necessity 
frequently stop or tie up, when so doing they bave as a rule many 
choices of location, and they can deliberately set about either to fincl 
such place as will within itself be secure, or adopt such method of 
protection as will save them from ail harm, always having in view that 
the path of commerce should be kept open, and that those unneces- 
sarily or unduly obstructing it do so at their péril, and subject them- 
selves to the penalties of possible fine and imprisonment. This was 
certainly the view taken by the court of the act, in The Minnie, 100 
Fed. 129, 40 C. C. A. 312, a décision of the Circuit Court of Appeals 
of this circuit, and not that the law was without meaning or incapa- 
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ble of being enforced, and to be more honored in its bfeach than its- 
observance. 

Adopt the view herein suggested, and let the act be enforced, and 
those navigating the waters of the United States will quickly adjust 
themselves to the same, and by apparent concert of action so corne to- 
anchor as to leave open a gênerai and well-defined path or fairway, 
through which ail vessels can easily navigate, and not drop anchor 
hère and there and at most any place in midchannel or on either side 
of the stream, in such manner as to make it next to impossible for 
those passing to work their way through the alternating obstructions 
placed in their way. That this must hâve been the purpose of Con- 
gress is manifest from the heavy punishment imposed for violation of 
the act, and the vigorous and summary method prescribed for its en- 
forcement. 

By section 16 of the Act of March 3, 1899, 30 Stat. 1121, 1152, 
et seq., it is provided : 

"That every person and otlier corporation that shall violate or that shall 
knowlngly aid, abet, authorlze or instigate a violation of the last-named 
section, shall be guilty of a misdenieanor, and on conviction thereof shall be 
punished by fine not exceeding two thousand flve hundred dollars, nor less 
than five hundred dollars, or by imprisonment (in case of a natural person) 
for not less than thlrty days, nor more than one year, or by both such fine 
and imprisonment, in the discrétion of the court, one-half of said fine to be 
paid to the person or persons giving the information which shall lead to the 
conviction ; and any and every master, pilot and engineer, or person or per- 
sons acting in such capacity, respectively, on board of any boat or vessel who 
shall * * * willfully obstruct the channel of any watervvay in the man- 
ner contemplated by section * * * 15 of this act, shall be deemed guilty 
of a violation of this act, and shall, upon con\'iction, be punished as herein- 
before provided in this section, and shall also hâve his llceuse revoked or 
suspended for a term to be fixed by the judge before whom tried and con- 
victed. And any boat, vessel, scow, raft or other craft used or employed 
in violating any of the provisions of sections * * * 15 of this act, shall 
be liable for the pecuniary penalties specified in this section, and in addi- 
tion thereto, the aniount of damages done by said boat, vessel, scow, raft or 
other craft, which latter amount shall be placed to the crédit of the appro- 
priation for the improvemeut of the harbor or waterway in which the damage 
occurred, and that said boat, vessel, scow, raft or other craft may be pro- 
ceeded against summarily by way of libel, in any district court of the Unit- 
ed States having jurisdiction thereof." 

And section 17: 

"ïhat the Department of Justice shall conduct the légal proceedings neces- 
sary to enforce the foregoing provisions of sections nine to sixteen inclusive 
of this act, and it shall be the duty of ail district attorneys of the United 
States to vigorously prosecute ail offenders against the same, whenever re- 
quested to do so by the Secretary of War, or any of the officiais hereinafter 
designated ; * * * and for the better enforcement of the said provision, 
and to facilitate the détection and bringing to punishment of said offenders, 
the oflBcers and agents of the United States in charge of river and harbor Im- 
provements, and the assistant engineers and inspectors employed under and 
by authority of the Secretary of War, and the United States collectors of 
customs and other revenue ollicers, shall hâve power to swear out process,. 
and to arrest and take into custody with or without process, any per- 
son or persons who may commit any of the acts or offenses prohibited 
by the aforesaid sections of this act, or who may violate any of the pro- 
visions of the same; provided that no person shall be arrested without pro- 
cess for any offense not committed in the présence of some one of the afore- 
203 F.— 22 
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said officiais ; and, provided further, that vvlienever auy arrest is made under 
the provisions ot tbis act. (lie person so arretsted sliall be brought forthwltli 
before a commissiouer, judge, or court of tlie United States, for examination 
of tlie offense alleged against hlm, and such comniissioner, judge or court 
shall proceed in respect thereto as authorlzed by law in cases of crime agalnst 
the United States." 

The court has enlarged somevvhat upon the law, national and state, 
and the local ordinances, in force at the scène of the collision, for the 
reason that their enforcement has become a necessity, having regard 
to the importance of the harbor of Hampton Roads and vicinit)^ and 
the congested condition of many places within the waters of the Eliz- 
abeth river and the harbors of Norfolk and Portsmouth. The prés- 
ent case is but an illustration of those that not infrequently arise in the 
court, and that are of almost daily occurrence, within one's everyday 
observation. In the waters of Hampton Roads there is ample room 
for vessels of the deepest draft to anchor on either side of the chan- 
nelway, leaving open a fairway in the middle of the stream, and per- 
haps to anchor in the center, leaving room on either side ; though, con- 
fessedly, it would be safer and better to use one side as an anchorage 
ground, and leave the other open for free navigation, and within the 
waters of Elizabeth river, and in the harbors aforesaid, sufficient room 
exists for anchorage purposes, by using one side of the stream, and 
allowing the other to remain open, and not permit anchorage to be had 
wherever it may occur to the particular navigator as the most con- 
venient place for bis vessel. 

Of course, thèse anchorage grounds would bave sometimes to be 
located on one side of the channel, and tlien on the other, dépendent 
upon the sinuosities of the channel, and the usual courses of naviga- 
tion thereof, as well as because of docks and piers on either side of 
the river, or vi'ithin the harbors; but this is mère matter of détail. 
Within thèse waters, certainly at the places where the congestion 
chiefly exists, ample room for anchorage purposes will ahvays be 
found reasonably near by, if not at the particular spot or location 
where it would be most désirable from the viewpoint of economy and 
expédition for vessels to anchor, while waiting turn either to coal, or 
to load or imload, or for any other purpose, and it should be con- 
sidered no great hardship on vessels anchoring in a channel, to move 
or change position, as may be found convenient for them, or the ne- 
cessities of business require. As before stated, the board of harbor 
commissioners has full authority to establish anchorage grounds with- 
u: their jurisdictions, which has been donc at Newport News, where 
light vessels are required to anchor above the Old Dominion Land 
Company's Pier A, and ail loaded vessels below pier 12, each well to 
the west side of the channel, and not less than 2,000 feet from the 
piers, and, in the court's judgment, the advantages to this port and the 
purposes of commerce would be greatly benefited by their so doing; 
but, whether they do so or not, the fédéral statute, supra, should be 
strictly enforced, and carried out by those charged with its exécution. 

[4] The further suggestion is made that perhaps the state law has 
been superseded by the passage of the fédéral législation in question. 
This view is not without force, since ordinarily législation by the fed- 
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eral government upon a subject within its control is deemed ex- 
clusive of other authority, and this is clearly a subject within the 
dominion of fédéral législation. Gibbons v. Ogden, 9 Wheat. 1, 98, 
196, 6 L. Ed. 23 ; Brown v. Maryland, 12 Wheat. 419, 446, 6 L- Ed. 
678; Brown v. Houston, 114 U. S. 630, 5 Sup. Ct. 1091, 29 L. Ed. 
257. While this is the gênerai rule, the language and scope of the 
national act would largely détermine its purpose, and the intent of 
the Congress in passing it, and whether it was really meant that ail 
local législation should be set aside. Other sections of the act under 
discussion, March, 3, 1899, supra, having to do directly with rivers and 
harbors, the establishment of harbor lines, the granting of permits by 
the Secretary of War to build out into the navigable waters of the 
United States, hâve been the subject of review by the Suprême Court 
(Cummings v. Chicago, 188 U. S. 410, 428, 430, 23 Sup. Ct. 472, 47 
L. Ed. 525 ; Montgomery v. Portland, 190 U. S. 89, 23 Sup. Ct. 735, 
47 L. Ed. 965) ; and the contention was there as hère made, but the 
court ruled that it was not the purpose of Congress to take away from 
the state the right to control its internai waterways, and that the true 
meaning of the act was that both governments should act conjointly 
therein, and hence that the législation was not exclusive of the power 
and authority of the local governments in the premises. See, on this 
gênerai subject, also, Gilman v. Philadelphia, 70 U. S. (3 Wall.) 713, 
18 L. Ed. 96; Pound v. Turck, 95 U. S. 459, 462, 24 L. Ed. 525: 
Willamette Iron Bridge Go. v. Hatch, 125 U. S. 1, 8 Sup. Ct. 811, 
31L. Ed. 629. 

This, although navigation may be said to be a subject more particu- 
larly within the fédéral domain, in the view of the court, is the proper 
interprétation of the sections of the act under considération hère ; and 
hence, that the two governments, and their officers, under existing 
législation, can and should join or vie with each other in the effort to 
see that the same are enforced and respected, regarding thèse im- 
portant matters. 

The difficulty of preventing collisions in narrow channels is neces- 
sarily great, and hence the strictness of the law referred to above ; 
and those lawfully using the waters should do so having regard to 
the high duty they owe to others, which obligation is not only recog- 
nized and enforced by the gênerai maritime law, but especially en- 
joined by the statutes, state and fédéral, before mentioned. On this 
occasion, the Strathleven having plainly failed to perform the duty im- 
posed upon her by maritime practice and the rules of good seaman- 
ship, she must bear any loss resulting therefrom. 

In what has been said, the court is not unmindful of the privilèges 
accorded to anchored vessels. AU that is said in that respect is fully 
approved, and the authorities cited recognized ; and the burden imposed 
upon the tug and tow, the moving vessel on this occasion, as well to 
avoid the risk of collision, as the collision, assuming the steamer to 
hâve been at rest, is undoubted. Still the court can but beiieve that the 
Sanford met the burden imposed upon it ; the real question being 
whether she exercised reasonable maritime skill and caution in coritinu- 
ing to navigate on the eastern side of the channel, in the face of the 
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Strathleven having cast anchor to the westward line of the channel. In 
a Word, had not the Sanford the right to assume that the Strathleven, 
anchored on the western side of the channel, would not disturb her 
in her navigation on the eastern line thereof ? The court clearly thinks 
that she had such right, especially under the circumstances of ' this 
case, and that, moreover, having regard to the présence of the dredge, 
and meeting the steamer Maryland, she did ail that good seamanship 
required of her, and that any error committed by her after the prés- 
ence of danger or possible danger from the movement of the sup- 
posed anchored ship across her course became obvious should be 
treated as error in extremis. She ported her wheel and went to star- 
board as far away from the supposed anchored vessel as possible, and 
as far as it was practicable to go, having regard to the présence of 
the Maryland then meeting her. Indeed, the only criticism that seems 
to be especially made of her course, by those navigating the Strath- 
leven, is that, if she had reversed her engine, she might hâve been 
driven away by the wind and tide from, and not hâve come into, col- 
lision with the steamer. Assuming that she should hâve so checked 
up and drifted, instead of porting and going ahead, it was a matter 
for the exercise of wise judgment, at the moment, and while we do 
not know what would hâve been the resuit of slowing down, and the 
drifting process suggested, we do know that both the tug and forward 
scow passed the Strathleven safely, and the latter scow barely touched 
her in the collision ; and the court thinks it equally clear that it was 
not practicable for the tug and tow to hâve navigated to the westward 
and around the stem of the Strathleven, as one or two of libelant's 
witnesses contended might be donc. 

It follows, from what has been said, that the Strathleven is solely 
responsible for the collision, and a decree to that effect will be entered 
when presented. 



BURGIE V. HICKS. 
(District Court, N. D. New York. Mareh 10, 191.3.) 

1. Sales (§ 150*) — Conthact — BREAcir — '-Now." 

Where a seller, In aiiswer to the bii,yer's reqnest for performance, re- 
plled, "I cannot now coniply," followed by a statenient that because of the 
buyer's prior request for delay in shipment of a part of the nierchandlse 
the seller was not obliged to further perform, the word "now" did not 
mean that the seller could not coniply "at présent" or "just now, at this 
partlcular time," but that lie could uot coniply for the reason that the 
buyer did not order the goods shlpped as, or when, lie promised to do so, 
and that the seller was under no further obligation. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 350, 351, 354, 355, 
356; Dec. Dlg. § 150.* 

For other deflultioiis, see Words and Phrases, vol. 5, pp. 4851-4853.] 

2. Sales (§§ 62, 201*) — Contbact — Construction — Sevekabilitt. 

Where a contract provided for sale of 1,000 barrels of vinegar to be 
shlpped as ordered in car load lots, to be paid for at a specifled prîce, 
f. o. b. cars at Memphls, Tenu., wlthln 30 days after reeelpt of the sauie, 
tltle did not pass uutil delivery of each car load at Memphis, and hence 

•For other cases see same topic & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the contract was divisible and separable both as to shlpments and pay- 
ments. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. Jl 171-170, 529-541; 
Dec. Dig. §§ 62, 201.*] 

8. Sales (§ 174*) — Contbact — Breach — Delivebt in Installments. 

Where a contract for tbe sale of vinegar was deliverable at the buyer's 
option In car load lots, payable 30 days after recelpt of each car load, 
the buyer's fallure to pay for a car load received Déceinber 9, 1910, was 
no excuse for the seller's breach of contract on December 17th follow- 
ing, by refusing to make further shlpments ; the buyer on such refusai 
being entitled to withhold further payment, using the priée of the ship- 
ment delivered to offset hls damages for breach of the contract or sue 
for such damages, leavlng the seller to counterclaim for the amount due 
on such shipment. 

[Ed. Note. — For other cases, see Sales, Cent Dig. § 434; Dec. Dig. | 
174.*] 

•4. Sales (§ 406*) — Contract — Breach — Right to Sue — Condition Précè- 
dent — Pabtlal Performance — Payment. 

Where a buyer sued for the seller's breach of contract 'in refusing to 
make further shipments, elaimlng that a sum due him for breach of the 
contract was in excess of the sum due the seller for shipments made and 
unpaid, payment for such shipments was not a condition précèdent to 
the plaintifC's right to maintain the action. 

[Ed. Note.— For other cases, see Sales, Cent Dig. |§ 1156-1158; Dec. 
Dig. S 406.*] 

5. Contbacts (§ 176*) — Questions of Law ob Fact— Construction of Con- 
tract — CORRESPONDENCE. 

Where, in an action for breach of the contract of sale, there was no 
dispute as to the facts, the construction of the contract and eorrespond- 
ence, and their légal effect, were for the court. 

[Ed. Note.— For other cases, see Contracts, Cent Dig. §§ 767-770, 917, 
956, 979, 1041, 1097, 1825 ; Dec. Dig. § 176.*] 
a. Teial (§ 168*) — Questions of Law and Fact — Direction of Verdict. 

It is the duty of a fédéral court to direct a verdict when the évidence 
Is such that the court would set aslde a contrary verdict as agalnst the 
évidence. 

[Ed. Note.— For other cases, see Trial, Cent Dig. §§ 341, 376-380 ; Dec. 
Dig. § 168.*] 

7. Sales (§ 418*) — Contract — Breach — Damaobs. 

In an action for breach of a contract for the sale of vinegar made by 
the seller in New York and deliverable to the buyer at Memphis, Tenn., 
at a specifled price per gallon, the buyer's measure of damages was the 
différence between the contract price and the raarket price at Memphis, 
Tenn., of the same kind and quality of vinegar, for the amount the seller 
falled to deliver, less the amount due for vinegar delivered under the 
contract and not paid for. 

[Ed. Note.— For other cases, see Sales, Cent Dig. §§ 1174-1201; Dec. 
Dig. § 418.*] 

8. Sales (§ 418*) — Contbact — Seller's Breach — Obligation of Buter. 

On seller's breach of contract to deliver vinegar, the buyer was enti- 
tled to recover the différence between the contract price and the market 
value, without going into the market and actually purchase vinegar of 
the character and amount the seller refused to deliver; the buyer be- 
ing entitled to the benefit of the contract and to recover for the breach 
thereof, without further act on his part. 

[Ed. Note. — For other cases, see Sales, Cent Dig. §§ 1174r-1201; Dec. 
Dig. § 418.*1 

*For other casw see «am* toplc & S nvmbeb in Dec. & Am. Digg. 1907 to date, & Rep'r Indexe* 
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At Law. Action by Jeff L. Burgie against Knowlton V. Hicks for 
breach of a contract of sale. On defendant's motion to set aside a ver- 
dict for plaintiff for $2,384.44. Denied. 

Visscher, Whalen & Austin, of Albany, N. Y., for plaintiff. 
J. W. Atkinson, of Waterford, A'. Y., for défendant. 

RAY, District Judge. On or about July 14, 1910, the parties en- 
tered into a written contract by which the défendant, Knowlton V. 
Hicks, agreed to sell and deliver to the plaintiff, Jeff L,. Burgie, f. o. b. 
cars at Memphis, Tenn., 1,000 barrels of apple cider vinegar, 52 grains 
strength, at $1.25 per gallon, and ship 600 barrels of same on or before 
December 1, 1910, and the balance, 400 barrels, at such time thereafter 
as plaintiff should order. Each delivery was to be paid for within 30 
days after receipt of same less a discount if paid within 10 days. Prior 
to November 22, 1910, the défendant delivered 80 barrels of the vine- 
gar contracted for, and same was paid for. November 22, 1910, the 
défendant shipped to plaintiff 75 barrels of such vinegar, and same was 
received December 9, 1910. This was not paid for. October 7, 1910, 
in acknowledging the receipt of vinegar and making remittance there- 
f or, plaintiff wrote : 

"it is going to be a llttle diflicult for us to take eut the 600 barrels b.v 
the flrst of December and, if you can wUl be glad to bave you extend the time 
of the delivery of the 600 barrels. However if you cannot we will simply 
bave to hâve the same shipped hère and store it." 

In reply, and on the 12th day of October, 1910, the défendant wrote : 

"Yours of the 7th to hand and in reply will say that we are willing to 
extend the time for your taking the 600 bbls. if it will please you, will not 
forward the next car till after November Ist." 

October 29th the plaintiff ordered another car of vinegar, and No- 
vember 14th défendant wrote : 

"Your letter of Oct. 29th ahd telegram of 12th rééd., and we are sorry 
we cannot ship the car ordered at once, we received a lot of crude cider this 
past summer, tbat upon running the same upou our generators would not 
uiake a higb grade vinegar we are now starting our new stock and just as 
soou as we can get the 5% goods will ship. In your letter of Oct. 7th you 
said you were in no hurry to take the vinegar so, we blended our high test 
wltb the vinegar that would not corne up to the test, and before we realized 
tbe faet our 5% vinegar was ail out, but just as soon as we can get it to 
going again will ship. As to an additional tliousand bbls. the apple crop in 
this section was so short we cannot at this writing say what we can do, are 
scouriug around and if we hâve auy success will let you know, are very sorry 
but this is the condition." 

November 22, 1910, as stated, 75 barrels were shipped, and défend- 
ant wrote : 

"We ship you today a car of ".'i bbls., of vinegar, it tests 48 grains. We 
bave charged you the same prlce as for the 52 grain, because it cost us more 
than the otber did, with the i)reseiit priée of apples, and cider, our vinegaj' 
iit 4."i grain Is going to cost us more than we will get for it. Hâve shipped by 
the Southern States Dispatch." 

November 28, 1910, the plaintiff wrote: 

"We are in receipt of your invoiee for car of vinegar shipped us on Nov. 
22nd. We do not think that you should ask us to iose 4 gr. per gallon ou 
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thls shlpment. Oùr eontract is for 52 gr. vinegar, and that Is what we ex- 
pect you to dellver or make the price less accordingly If you should reduce 
the grainage. Please ship us another car at once. We are now ont of vine- 
gar due to your delay In shipplng. 

"Our relation hâve always been pleasant and we want them to continue 
so, but we liave sold vinegar agalnst our eontract with yon and ninst insist 
that you deliver us the vinegar as per our eontract. Please advise us at once 
what we may expect In the matter." 

December 2, 1910, the défendant wrote: 

"Yours of 2Sth Nov. to liand, replying to same, will say that you forget 
a year ago, wheo you agreed to take COO bbls. at 14çi f. o. b. cars hère, that 
you wrote us asking us to cancel the eontract, and vi-e, notwithstandlng eon- 
tract, made price 13«', now this season you did not want the goods when we 
had them, but noiu when we can get X?4 f. o. b. cars hère, for 45 grain vine- 
gar, you insist that we flU eontract, we will now do" as you did, ask you to 
cancel the eontract, or if you do not want to do tliat \Yhat will you do for 
us to help us ont, cider apples were scarce in this section, and we are very 
short on our stock, we are scouring the country for cider and if we do not 
succeed in gettiug the cider we cannot make the vinegar, liope to forward an- 
otlier car, within ten days." 

December 10, 1910, the plaintiff wrote: 

"Tlie car of vinegar arrived and am sorry to say, it had been in a wreck, 
and a good niany of the barrels had broken staves and considérable loss was 
sustained by reason of the leakage, bowever, we hâve made claim against the 
railroad conipauy for damages and will not bother yoU with the matter. 

"As to our eontract, will say, that M'e certaiuly expect you to flU it as it 
would be disastrous to us if we shoxild fail to get the vinegar as per our 
eontract. We well rememlier the eontract for 600 barrels, also that we lost 
at least ^2.00 per barrel, although you reduced the price Ict. per gallon, which 
was very good of you. Notwithstauding this réduction we stood loser |1,- 
200.00 on this eontract, we took our niedicine without a murmur. We want 
to say that we, at ail times, stand ready to return a favor shown us in a 
ijusiness way. We will agrée to make the price on the reniainder of this eon- 
tract lol^ cts., f. 0. b. Memphis instcad of V^/2 cts. Now we cannot see how 
you could reasonably ask any more of us, as we are allowing you more, in 
the way of priées, than you ever did us. We are running short on vinegar 
and will ask that you ship us two or three cars at once on our eontract. 
We certainly rely upon you and as fair business men we expect you to tiil 
this eontract." 

The car of vinegar referred to was the 75 barrels. December 17, 
1910, the défendant wrote: 

"Your favor of the lOth to hand, we are sorry to hear that the car of vine- 
gar shipped you last month was in wreck. but the R. K. must make good, as 
you hâve their receipt for it in good order. 

"Now in regard to shipping you another car, it will be impossible, for the 
cider we hâve bought is at the niills where purchased, and since Dec. 1 we 
h^ve had zéro weatlier, and cannot niove any of it, we are very sorry but 
cannot help it." 

December 21, 1910, the plaintiiï wrote: 

'"We are in receipt of your letter of Dec. 17th, and the contents are sur- 
prising to us. 

"We regret to hâve to say that after reading and considering ail of your 
correspondence with us, we bave come to the conclusion that you are expect- 
ing or trying to get ont of filling your eontract with us for vinegar. We beg 
to advise you that we do not intend to release you from this eontract, as 
we bave contracted to sell vinegar based upon your eontract with us and if 
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we should not get this vinegar from you It would damage us very rrnieli. We 
expect you to ship us a car of vinegar at once, and If you fall to do so we 
will ijlaee your contract in the liands of our attorney to see if there is any 
justice in the courts of equity in tliis country. Excuses, will certalnly uot 
release you from your contract and we want to say, tliat your excuse of 
zéro weather, does not sound like business to us. Probably if this contract 
Itrlee were 2 cents over the market priée, the zéro weather would not hâve 
such an effect upon the factory. 

"Now, gentlemen, we regret very much to break up several years of pleas- 
ant relations by sucli unpleasantness, but we must and do Insist upou your 
fllllng your contract witli us. You are the archltects of this contract and 
justice and fairness alone should cause you to fill the contract witliout litiga- 
tion. 

■■■Wire us, at once, when you will sliip car. If we do not hear from you 
at once we will order car from some other manufacturer and charge your ac- 
eount with the différence in what we hâve to pay aud your contract price. 

"Now gentlemen, tliere is no use trying to dodge the business, for if you 
are going to ship us vinegar do so at once and if you are not simply say so 
ami we will then clear tlie decks and see who is who and what is right and 
équitable. 

"ïrusting that you will reconsider and go ahead and ship us our vinegar 
and thereby continue our pleasant business relations, we beg to remain, 
"Yours truly." 

December 30, 1910, the défendant telegraphed : 
"Letter received. See ours of this date." 

January 5, 1911, the défendant wrote: 

"Your letter of the 21st ult. at hand. It does not contaln the usual happy 
greetings customary at tbis tluie of the year, but ou the contrary is loaded 
with threats of dire conséquences to us if we do not wire you at once when 
we will ship a car of vinegar. 

"We are unable to ship you any more vinegar at this time for the reasons 
given in our previous letter. Wlien we had the vinegar to ship you, you neg- 
lected to order it pursuant to the ternis of the contract, and now when it is 
impossible to ship, you give us the alternative of shipments or a lawsuit. 

"We will not consent to your charging our account with the différence in 
what you hâve to pay and our contract price." 

January 9, 1911, the plaintiiï wrote: 

"We are in receipt of your favor of the ôtli instant. Contents carefully 
noted. Contents of same are not surprising to us. 

"We hâve placed the contract and correspondence in the liands of our at- 
torney and you evidently will hear from them in due course of time," 

January 14, 1911, the plaintiff's attorney wrote to the défendant: 

"The Burgie Vinegar Company of this city, hâve turned over to this office 
a clalm against you, growing out of your contract of the 14th day of Julv, 
1910. 

"As we understand it, only a very small part of the goods called for under 
this contract has been delivered by you, and that the Burgie Vinegar Com- 
pany is now entitled to sometliing like 850 barrels of vinegar on this con- 
tract. 

"My client is exceeding anxious to hâve you keep and perform this con- 
tract. They are very anxious to hâve you ship the remainder of this vinegar 
at once, at least as much as you can, and the rest of it as early as possible. 

"The contract is simple, and under which you agreed to furnish the Burgie 
Vinegar Company 1,000 barrels of vinegar 52 grain at 12% ceuts per gallon, 
f. o. b. cars at Memphis, and we are simply calling upon you to perform 
tliis contract. We are ready, willing and anxious to accept the goods and 
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pay for them according to contract price. If you cannot furnish ail the 
goods just now, forward what you hâve and let us hâve the rest as early as 
possible. 

"I sineerely hope that we ean avoid any trouble about the matter, and cail 
see no reason why there should be any. It is simply a matter of contract, 
and my client Is ready, willlng and ready to comply with the contract, and 
we know of no reason why you should not do the same. 

"Let me know what you will do. If you do not purpose to flU the re- 
mainder of thls contract I sineerely hope that you wlU say so. 

"The Burgle Vlnegar Company lias contracted to sell goods on the faith 
of this contract with you and they need thèse goods in order to keep their 
contract. You wlU see, therefore, that it is of the utmost importance that 
the companj' know Imniedlately your disposition and intention. If you do not 
mean to further comply with the provisions of the contract the Burgie Vlne- 
gar Company should know it." 

In reply the attorney for the défendant wrote the plaintifï's attorney 
as f ollows : 

"Waterford, N. Y., January 27, 1911. 

"R. E. Jlaiden, Esq., Attorney at Law, Meniphis. Tenn. — Dear Sir: Your 
letter of the 14th Inst, to William Hicks & Son, of this village was handed 
to me some days ago for an answer. 

"Under the contract you refer to, the Burgie Company was to order 600 
barrels of vinegar on or before the Ist day of December, 1910. This it neg- 
lected to do, and Hicks & Son cannot now comply with their request as they 
hâve not the vlnegar for shipment. 

"Very re.spectfully yours, J. W. Atkinson." 

The plaintifif testifîed that when he wrote for an extension of dehv- 
ery of the 600 barrels he had in mind 60 or 90 days. This is not of 
much importance, as this was not expressed or communicated to the 
défendant and no particular length of extension was agreed upon. A 
reasonable time would be implied, and a reasonable time in which to 
make shipments in view of this modification of the original agreement. 
However, there was no modification as to the remaining 400 barrels. 
This action was not brought until after March 1, 1911. It is évident 
from the Atkinson letter of January 27, 1911, that the défendant did 
not intend to ship any more of the vinegar, and this intention not to 
perform the contract is fully evidenced by the subséquent conduct of 
Hicks, who f ailed thereafter to ship any vinegar or to oflfer any excuse 
for his f ailure. In fact, his attorney placed himself on the proposition 
that as Burgie had agreed to order the 600 barrels on or before De- 
cember 1, 1910, and had failed to do so, he had broken the contract, 
and that Hicks was not under obligations to ship any more vinegar. 
There is no référence to the extension ; no excuse for not shipping 
unless it be that Hicks did not hâve the vinegar. He indicated no pur- 
pose to procure it. True the language is : 

"Under the contract referred to, the Burgie Company was to order 600 
barrels of vinegar on or before the Ist day of December, 1910. Thi8 it neg- 
lected to do, and Hicks & Son cannot now comply with their request as they 
hâve not the vinegar for shipment." 

[1] It was the duty of Hicks to hâve the vinegar, and the word 
"now" must be given the meaning that Hicks & Son (the défendant) 
would not comply with the agreement for the reason the Burgie Com- 
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pany had not kept the contract by ordering the 600 barrels prior to 
December Ist. This is the plain import and meaning of the language 
and made certain by the subséquent faihire to ship or offer to ship any 
vinegar. If it had been the purpose to say that Hicks could not ship 
at that time but would later on, such purpose should hâve been ex- 
pressed in some way. The words "cannot now comply" might mean 
cannot comply at présent, or just now, at this particular time ; or the 
words might mean cannot comply for the reason you did not order as 
or when you promised and I am under no further obligation ; that is, 
"Things being so, as the case stands, after what bas been said and 
done," you not having ordered as yoit agreed, I cannot comply with 
your request and am not obligated to. See Century Dictionary, "now." 
Taking the correspondence as a whole and the subséquent nonaction 
of Hicks, the meaning is perfectly plain. Was there a breach of the 
contract by Hicks December 17, 1910? Clearly we find nothing in the 
correspondence or évidence to suggest a modification of the agreement 
as to delivery whereby zéro weather excused shipments of the 400 
barrels, or 600 barrels for that matter, on request or demand. The 
contract called for delivery of 600 barrels on or before December 1, 
1910, "the balance or remainder of said 1,000 barrels of said vinegar 
to be shipped thereafter as ordered." 

[2] The letter of December 17, 1910, and the subséquent correspond- 
ence and acts of the parties, show clearly a breach of contract on that 
date, December 17, 1910. Clearly the vinegar was to be delivered by 
défendant at Memphis, Tenn. The contract says the Burgie Company 
is "to pay therefor the sum of 121/2 cents per gallon f. o. b. cars at 
Memphis, Tennessee." Also, "And the said party of the second part 
agrées to pay and remit to the party of the first part for each shipment 
of said vinegar within thirty days after the receipt of the same, one 
per cent, off ten days." It was purchased to be paid for in 30 days 
after delivery free on board the cars at Memphis. It was not to be 
paid for until received at Memphis, and we can hardly understand that 
it was intended to pass title at Waterf ord when put on the cars there, 
payment deferred until it reached Memphis. Payment for the ship- 
ment of 75 barrels was not due until January 5, 1911, 30 days after its 
receipt at Memphis, December 5, 1910. The contract reads : 

"This agreement, made this 14th day of July, A. D. 1910, between WllHam 
Hicks & Son, of the village of AVaterford, in the county of Saratoga aiid 
State of New York, party of the first part, and Burgie Vinegar Company 
(Inc.), of the city of Menipliis, in the state of ïeiiuessee, party of the second 
part, witnesseth: That the said party of the first part has agreed to sell, 
and herehy does agrée to sell, and the party of the second part has agreed 
to buy, and herehy does agrée to l)uy froni the said party of the iirst part 
one thousand (1,000) barrels of apple vinegar, 52 grain strength, and to pay 
therefor the sum of twelve and a half cents per gallon, f. o. b. cars at 
Memphis, Tennessee. 

'•And the said party of the first part agrées to ship six hundred barrels 
of said vinegar on or before the first day of Deoeniber, 1910, the balance or 
remainder of said one thousand barrels of said vinegar to be sliipped there- 
after at such time or times as ordered by the party of the second part. 

"And the said party of tlie second part agrées to pay and remit to the 
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party of the flrst part for each shlpment of sald vinegar witMn thirty days 
after the receipt of the same, one per cent. ofC ten days. 

•In witness whereof, the parties hereto hâve hereunto set thelr hands and 
seals the day and year first above written. 

"Wm. Hicks & Son. [I-. S.] 

"Burgle Vinegar Co., by B. C. Walker. [L. S.]" 

This is not a contract where priées are to be fixed at Memphis, but 
one where there was to be no payment at ail ; the priées having been 
fixed, exeept the vinegar was delivered with freight paid at Memphis. 
The vinegar was to be shipped in car load lots, and each shipment paid 
for 30 days after its receipt, and hence the contract was divisible. See 
Clark V. West, 137 App. Div. 23, 28, 29, 122 N. Y. Supp. 380; Ming 
et al. V. Corbin, 142 N. Y. 334, 37 N. E. 105. By agreement of the 
parties deliveries were several and separable as were the payments. 
The promise of the purchaser to pay was not conditional upon entire 
performance by the vendor, but the price to be paid was apportioned 
to each delivery. By express terms delivery was to be made in car 
load lots and each lot paid for within 30 days thereafter. 

[3] The contention of the défendant cannot be maintained that 
plaintiff first broke the contract by not paying for the 75 barrels of 
vinegar shipped November 22d, and received on December 9th, as pay- 
ment therefor was not due until January 9, 1911, and December 17, 
1910, the défendant violated the contract by neglecting and refusing to 
ship as directed, and the défendant thereafter did not suggest or inti- 
mate any purpose to ship or make shipments conditional on payment 
for the car load delivered December 9th. The plaintiff thereafter had 
the right to withhold payment for that car load until défendant showed 
a willingness to perform at least. Being first in default himself in not 
delivering according to the contract, the défendant cannot excuse such 
default by saying that plaintiff did not subsequently pay for a car load 
of the vinegar, payment for which fell due after such default, although 
delivered prior to such default. When Hicks made default in shipping, 
the plaintiff had the right to withhold f urther payment, stand suit for 
the price, offsetting his damages, or sue for his damages, leaving Hicks 
to counterclaim the sum due. Thomson v. Poor, 147 N. Y. 402, 409, 
410, 42 N. E. 13, rehed on by défendant, bas no application hère. The 
plaintiff bases no claim on any default in making shipments prior to 
December 1, 1910. 

Thomson v. Poor, supra, holds that where one entitled to perform- 
ance of an act at a certain time consents to a postponement of perform- 
ance of the act, and the other bas acted on such consent and permitted 
the contract time to pass, the one entitled to performance is estopped 
f rom subsequently recalling such consent and waives his right to treat 
the nonperformance within the original time fixed by the contract as 
a breach of the contract. The justice of this rule no fair-minded per- 
son will question. It is conceded that there was a modification as to, 
the delivery of the balance of the 600 barrels to the extent that same 
were not to be delivered on or before December 1, 1910. There was 
no consent that défendant should not deliver the 400 barrels when 
called for, or the balance of the 600 barrels after December 1, 1910, 
on demand, at least within a reasonable time thereafter. 
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The défendant insists that the plaintiff cannot recover hère, or main- 
tain this action, for the reason that March 30, 1911, when this action 
was commenced, he was in default for nonpayment of the sùm due 
for the 75 barrels of vinegar deHvered D'ecember 9, 1910, and due 
January 9, 1911, notwithstanding the default of the défendant Decem- 
ber 17, 1910, in refusing to dehver vinegar pursuant to the contract. 
This is équivalent to saying that if A. agrées to sell and deliver to B. 
at a specified price per barrel 100 barrels of vinegar, same to be de- 
Hvered in two lots of 50 barrels each, at différent dates 30 days apart, 
and each lot is to be paid for 60 days after delivery, and A. delivers 
the first lot but refuses to deliver the second lot, B. cannot maintain 
an action for his damages for the nondelivery until he pays for the 
lot delivered and which payment was not due or payable when A. 
breached the contract. I do not so understand the law. Lennon v. 
Smith, 124 N. Y. 578, 27 N. E. 243, relied on by the défendant hère, 
is an authority against him. There plaintiff breached the contract to 
do certain work by a specified time. The contract fixed damages for 
each day's delay. The plaintiff sued for the work donc, and défendant 
alleged and proved nonperformance and counterclaimed for damages. 
The référée found nonperformance by plaintiff in part and refused to 
allow plaintiff for the value of the work performed and gave défendant 
f ull damages for the breach by plaintiff. The court said : 

"But having determined that the défendant was entltled to relief from 
the obllgatiou of her contract by the breach of It by the plaintiff, and having 
for that reason whoUy relieved her from it accordingly, it is diliicult to see 
how the référée could properly hâve awarded damages in her favor against 
the plaintiff for the nouiierforniance of the contract. She could not ré- 
pudia te the contract for the purpose of barring the plaintlfE's claini for his 
work, and at the same tinie make it effectuai for the recovery of damages 
against hlm for its breach, although she might, if the facts pernjitted, re- 
cover damages, if any there were, in excess of the price or value of the 
plaintiffl's work. And the reason is that in sucli case the contract is per- 
mitted to remain operative for the purpose of the reuiedy and relief of both 
parties to it, and it is no less essential to support the dcfendant's claim for 
damages than it is to sustaiu that of the plaintiff founded upoii it for his 
work. It Is ai)parent that a rule having the effect to give one of the par- 
ties to a contract the benelit of it to the exclusion of the other in the same 
action would or might work very unjustly to the latter and miite unreasoii- 
ably to the profit of tlie former. Walker v. Millard, 29 N. Y. 375 ; Woodward 
V. Fuller, 80 N. Y. 312. In the présent case the conclusion was warranted 
by the évidence that the work performed by the defendinit at the contract 
l)rices amounted to more than the damages recovered by the défendant. The 
effect of the recovery directed by the référée was to give the défendant the 
beneflt, such as it was, of ail the work performed by the plaintiff, and, in 
addition, the damages awarded to her against liim. ïhis was justifled by 
no Sound prineiple of law. Tlie conclusion of law was based upon the fact 
found that the work which the plaintiff undertook by the contract to do was 
not substautially performed by him, not that his work was of no value to 
tlie défendant." 

That is, when one party partially performs a contract and sues on 
same, nonperformance proved will defeat recovery, but will not both 
defeat recovery for the part performed and justify a recovery of dam- 
ages by the other for the breach. The défendant in such case may say 
the contract was broken and terminated and affords no ground of ac- 
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tion, or he may treat it as in force or opération to allow him -to conn- 
terclaim and recover his damages, and, in such case, he may allège 
and prove his damages, and, if they exceed the value of the work donc 
or goods delivered by plaintiff under the contract, may hâve judgment 
for the excess; the one being offset against the other. But if he 
elects to treat the contract as in force and claims damages for its 
breach, and the amount earned by the plaintiff exceeds such damages, 
then plaintiff will hâve judgment for such excess. As said by the 
court : 

"And the reason is tliat in such case the contract Is permitted to remain 
operative for the purpose of the remedy and relief of both parties to it, and 
it is no less essentiai to support the defendant's claim for damages than 
it is to sustain that of the plaintiff founded upon it for his work." 

[4] So hère the plaintiff sues on the contract (treats it as in force) 
to recover his damages for the breach thereof by défendant, not deny- 
ing that something is due the défendant according to its terms, but 
claiming that the sum due him for the breach is in excess of the sum 
due défendant for his partial performance. In such case as this the 
contract is permitted to remain operative for the purpose of the rem- 
edy and relief of both parties to it, and hence payment of the sum 
claimed or due for partial performance by défendant is not essential 
to the maintenance of the action. The plaintiff sues to recover dam- 
ages for the breach by défendant. Défendant might bave proved, if he 
could, that plaintiff ûjst broke the contract and so exonerated him 
from further performance. This he failed to do, and, having pleaded 
his counterclaim for the amount earned under the contract, on the trial 
was allowed full compensation theref or ; but the plaintiff's damages 
exceed the amount earned and due the défendant, and hence he had 
judgment. After défendant broke the contract, plaintiff was under 
no obligation to perform its terms as a condition of suing to recover 
his damages. Payment for the 75 barrels delivered December 9, 1910, 
due January 9, 1911, v^'as not a condition précèdent to compliance with 
the demands of December 10, 1910, and December 21, 1910, made and 
refused. 

"^^'hen the performance of aets by one party are to précède performance by 
the other, he may be sued for nouperforniance, though the other party lias 
not offered to perform." Williams v. Healey, .'} I)enlo (N. Y.) 36.3. 

"Wliere performance by défendant is to take place before performance by 
the plaintiff, the plaintiff may sue wlthout having performed." Supervisors 
of Schenectady v. McQueen, 15 Hun (N. Y.) 551. 

[5] There was no dispute as to the facts, and the construction of 
the contract and correspondence and their légal effect were for the 
court, not the jury. Smith v. Dottereweich, 132 App. Div. 489, 494, 
116 N. Y. Supp. 896. 

[6] In the United States court it is the duty of the court to direct 
a verdict when the évidence is such that the court would set aside 
a verdict the other way, if rendered, as against the évidence. 

[7] As to the damages it is clear that the plaintiff was entitled to 
recover the différence between the contract price and the market price 
at Memphis, Tenn., of the same kind and quality of vinegar, less the 
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amount due for the 75 barrels with interest added. Joyce ott Damages, 
§ 1621, p. 1676, and numerous cases there cited; Todd v. Gamble, 148 
N. Y. 382, 42 N. E. 982, 52 L. R. A. 225 ; Saxe v. Penokee Lumber 
Co., 159 N. Y. 371, 54 N. E. 14. In this Saxe Case the court held : 

"1. Contraot of Sale— Breach by Vendor — Measure of Damages. ïhe gên- 
erai rule for the measure of damages, where the vendee sues the vendor for 
the breach of a contraot of sale of merchandise at a fixed price, Is the dif- 
férence between the contract prlce and the market value at the time and 
place of delivery ; and, when the vendee can go into the market and buy the 
article vrhlch the vendor has failed to dellver, this is the only rule. 

"2. Rule as to Duty of Party Injured by Breach of Contract, to Mltigate 
Damages. The rule, that the party who suffers from a breach of contract 
must so act as to make hls damages as small as he reasonably can, Is wlth- 
out practical application to a case where the subject-matter of the contract 
has a market value at the time and place of delivery." 

[8] The court adopted the figures most favorable to the défendant. 
It was not necessary for the plaintiff to go into the market and actu- 
ally purchase the vinegar before bringing suit. He was entitled to the 
benefit of his contract and damages for the breach thereof, even if he 
had gone out of business before the time for bringing suit arrived or 
before he wanted the vinegar in his business. Saxe v. Penokee Lumber 
Co., 159 N. Y. 371, 54 N. E. 14. There the court held: 

"The lavr does not require the vendee to go into the market and buy, In 
order to secure the damages actually sustalned by him througli a breach on 
the part of the vendor of the contract for the sale of an article having a 
market value." 

I do not see how the défendant can complain that the damages given 
are excessive. The proof showed the market value of 52 grain vinegar 
at Memphis to be 20 cents per gallon, but the court limited the plain- 
tif! to 19 cents per gallon as stated in his bill of particulars. The plain- 
tiff purchased 3,749 gallons of 50 grain vinegar of American Fruit 
Products Company at 15;)4 cents per gallon delivered in New York, and 
the freight paid to Memphis increased the cost to 19.48 cents per gal- 
lon. Later the plaintiff purchased 3,245 gallons at a cost of 15% cents 
in New York and with freight added it cost him 19.29 cents per gallon 
in Memphis, Tenn. So far as plaintiff did purchase vinegar (so far as 
the proof shows), it cost him more at Memphis than he was allowed 
by the court in directing a verdict. If the place of delivery was Wa- 
terford, N. Y., the plaintiff can recover only 2f^ cents per gallon in- 
stead of ôVo cents allowed as damages, or $1,457.63, to which shall be 
added interest, and from this should be deducted $372.03. But I can- 
not doubt that the place of delivery was Memphis, Tenn. And it is 
clear from the proof s that the zéro weather did not prevent delivery, 
as défendant testified he sold some vinegar in December, 1910, and 
some in January, 1911. However this may be, as he had agreed to 
deliver after December 1, 1910, as demanded, up to 400 barrels, he 
should hâve been and was obligated to be ready to deliver on demand. 
I think zéro weather at Waterford, N. Y., in December, January, and 
February may reasonably be anticipated. 

I am unable to see how the court could hâve done otherwise than 
direct a verdict as it did, and the motion to set aside the verdict di- 
rected and grant a new trial must be denied. 
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THE VIRGINIA. 

(District Court, E. D. Virginia. January 25, 1913.) 

Collision (§ 95*) — Steam Vesskls in Habbor at Niqht — Mutual Faults. 
A collision in Ellzabeth river off Norfolk & Western Railroad piers at 
Lambert's Point on a dark and stormy Might betweeii a tug with a heavy 
dredge in tow attempting to pick ter way luto the harbor, whicli was 
crowded with anchored sMppiiig, and a steamer, which was attempting fo 
pass out, held due to tlie fault of both vessels ; the tug being in tault t'or 
not sooner sounding passlug and danger signais, when she admitted se'eing 
the searchlight of the steamer some time befure she sounded such signais, 
and the steamer, being equipped with searchlights and knowing the 
crowded condition of the harbor, for not exercising greater vigilance in 
looking out for incoming vessels, and not keeping herself under better 
control ; both also held in fault for not sounding fog signais under the 
existing conditions. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 200-202; Dec. 
Dig. § 95.*] 

In Admiralty. Suit for collision by the Lambert's Point Tow Beat 
Company, owner of the steam tug Triton, against the steamer Vir- 
ginia. Decree dividing damages. 

Hughes & Vandeventer, of Norfolk, Va., for libelant. 
Hughes, Little & Seawell, of Norfolk, Va., for respondent. 

WADDILL, District Judge. On the evening of December 13, 1909, 
about 7 o'clock, the libelant's steam tug Triton, towing a dredge, came 
into collision with the steamship Virginia, of the Old Bay Line, re- 
sulting in damage to both vessels, but particularly to the tug, for the 
recovery of which the libel in this case was promptly filed, though no 
trial was asked until some three months since. 

The collision occurred in the Elizabeth river, about abreast of the 
merchandise piers of the Norfolk & Western Railroad at Lambert's 
Point. The Triton was a large tug, 225 tons gross, 114 feet 5 inches 
long, 26 feet 5 inches beam, 14 feet 5 inches depth, and the dredge, 
furni.shed with engines with which to pump mud, was 140 feet long, 
40 feet wide, and at the time was being towed on a hawser of 25 fath- 
oms. The Virginia, 300 feet long and about 60 feet beam, was a large 
passenger steamer plying between Norfolk and Baltimore. 

The circumstances attending the accident are, briefly, thèse: At a 
point about opposite the merchandise piers, a tramp steamer was an- 
chored in midchannel, tailing across the river to within a short dis- 
tance of the railroad piers on the eastern side of the channel. At the 
same time a schooner was anchored a short distance, some 300 feet 
as is claimed, down the river, to the westward side of the channel, 
and tailing out into the channel, leaving between the bow of the tramp 
ship and the stern of the schooner but a narrow fairway. The harbor 
was greatly congested in this locality, particularly at and below where 
the schooner cast anchor. It was a dark, rainy, squally night, with 
the wind blowing heavily, the Virginia's lookout saying, "It was rain- 
ing so thick you could hardly see anything." 

•For other cases see same topic & 5 nxjmbee In Dec. & Am. Dtgs. 1907 to flate, & Rep'r Indexes 
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The tug's position îs : That she was in pursuit of a safe anchoragfe 
place for her tow on the western side of the river at Lambert's Point, 
and with that end in view, finding many vessels at anchor, she followed 
as close to them as it was prudent and safe for her to go ; but, ob- 
serving the crowded condition, determined to proceed beyond Lambert's 
Point up to the mouth of the Western branch of the river. While 
thus proceeding, she discovered the schooner before mentioned lying 
further out in the stream than the rest of the vessels at anchor, she at 
the time bearing on the schooner about amidships. That she at once 
starboarded her wheel, passed under the schooner's stern some 50 feet 
distant theref rom, then ported, passing the bow of the anchored steam- 
ship some 300 feet to the westward, and after passing the ship, and 
when her dredge was about abreast of the same, the collision in ques- 
tion occurred. That before she reached the schooner she observed a 
passenger steamer, which turned out to be the Virginia, up the river, 
in the vicinity of Pinner's Point, playing its searchlight down the chan- 
nel. That this light was played on the dredge, the schooner, and the 
anchored steamer, first one and then the other, and then on the tug's 
pilot house, mainly upon the latter, whereby its navigator was blinded, 
and, finding that he was getting in close quarters, he blew his danger 
signais, which were answered by the steamer, when the searchlight 
was thrown off, and the collision quickly followed. The tug's navigator 
testifies that he did not know, and could not tell, whether the steamer 
flashing lights upon him was anchored or moving, and that, when he 
gave the danger signais, it was not in appréhension of a coUision with 
that vessel, but because he was afraid that the tug would foui some 
anchored vessel. 

The Virginia's position, on the other hand, is that she was coming 
down the river under one bell ; that on reaching the Southern Railway 
piers, she encountered a heavy squall from the southwest, and stopped 
her engines; that it was dark and rainy, the wind blowing pretty 
strong, and the whole river congested with anchored craft on both 
sides ; that, when about a quarter of a mile below No. 4 pier of the 
Southern Railway, her engines were stopped, and from thenceforth 
she moved under her own momentum : that it was not safe for her 
to navigate to the eastern side of the channel, and, having determined 
to go round the bow of the anchored steamship, she was playing her 
searchlight in that vicinity, and especially upon the anchored vessel's 
stem, with a view of discovering the nearness with which she could 
approach, taking into account her anchor chains ; that suddenly, when 
in about the length and a half of his vessel, the Triton abruptly 
emerged from behind the anchored steamship, showing her red light, 
and proceeded to cross the Virginia's course, having immediately there- 
tofore sounded its danger signais, to which the Virginia answered, and 
put her engines fuU speed astern; that the présence of the tug had 
not theretofore been observed, nor was it known then that she had a 
tow, nor had the Virginia's navigators observed the présence of the 
schooner tailing out into the western side of the channel. 

Upon the f acts thus stated, it will be seen that the case turns upon 
•whether or not the tug and tow were in fault for coming unexpectedly 
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from behind the anchored ship, or the Virginia for failing to observe 
their présence, or whether the collision came about as the resuit of mu- 
tual fault on the part of both, or is a case of inévitable accident arising 
f l'om the then effort to pass each other under existing conditions in the 
narrow channelway remaining between the schooner and the anchored 
steamship. If the tug's view be correct, that there was a space of 300 
feet left in the channel between the schooner and the anchored steamer, 
and that she navigated within 50 feet of the stern of the schooner, 
leaving 250 feet of space open immediately in front of the down com- 
ing steamer, which was viewing the lay of the waters with its search- 
light, there would seem to be but little difficulty in reaching a conclu- 
sion of the case favorable to the tug. But this view the court does 
not think is sustained by the testimony. On the other hand, if the Vir- 
ginia's contention be accepted, that while she was proceeding down 
the river, virtually drifting, and taking due précaution to look out for 
obstructions ahead, that this tug suddenly emerged from behind the 
anchored ship, having given no previous indication of its présence, and 
crossed her course when too late for her to escape collision with it, 
her claim of nonliability would probably be equally clear. 

The court, however, is not inclined to accept in their entirety the 
contentions or views of either vessel, certainly to the extent of holding 
either of them free from blâme under the circumstances. In the 
crowded condition of the harbor, and the prevalence of the wind, rain- 
storm, and darkness, necessarily some uncertainty must exist as to 
just what did occur. It is hard to crédit the tug's statement that nav- 
igating up the channel immediately in front of the downcoming steam- 
er, playing her searchlights upon it, the Virginia would hâve continued 
on, or that the tug would hâve f ailed to give the proper passing signais 
and danger signais earlier. On the contrary, it is far more probable, 
having regard to the harbor and weather conditions prevailing, and 
especially taking into account the fact that the curve or bend in the 
river at which downcoming vessels changed their courses for Craney 
Island reach was just about where the tramp ship and schooner were 
anchored, that the distance between the stem of one and the stern of 
the other, even if 300 feet off the bow of the tramp, was nothing like 
so much on a straight line from the schooner's stern to the ship's bow, 
and hence when the Triton starboarded to go round the stern of this 
anchored schooner, having regard to the necessity for the safe passage 
of its heavy tow round the schooner, that it went so far to the east- 
ward as to corne across the line of the anchored ship and under its 
shadow, and that while thus moving under starboard wheel, and back- 
mg under the influence of the port wheel to go to the southward, at least 
its bow light and running lights may bave been out of the vision of the 
navigators of the down coming steamer, and the same may hâve been 
true of the lights of the dredge on its forward and rear ends, and that 
hence the collision was largely brought about as the resuit of this tug 
and tow attempting, as is claimed in the libel, to "pick its way" through 
a fleet of vessels at anchor in the river, and moving in front of the 
down coming steamer, which it also attempted to pass. Upon the tug's 
own showing, having seen this steamer before reaching the schooner 
203 F.— 23 
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at anchor, and before making the maneuver to pass under its stern, 
it was her plain duty under the circumstances, with the then exist- 
ing conditions of the channel and weather before attempting to pass 
round the schooner with a long and heavy tow, the stern of this 
schooner tailing out from one side of the channel across the bow of 
the ship at anchor, to hâve given passing signais, and to hâve earlier 
sounded danger signais. It can hardly be conceived that had dan- 
ger signais been given as she approached the schooner, and before 
making the maneuver first to port and then to starboard to go under 
the stern of ihe schooner, and across the stem of the ship, that the 
collision would bave occurred in as short a space of time after giv- 
ing the danger signais, as it did. Having regard to the speed at which 
the tug was moving, there must hâve been some interval of time in 
passing round the stern of the schooner, and if the danger signais, or 
even the passing signal had then been sounded, no collision would 
probably hâve occurred, as the Virginia would bave earlier put her 
engines astern, and the two vessels bave never reached each other. 
The évidence strongly tends in the view of the court to support the 
contention that certainly for some space of time the view of the tug 
was obstructed from the Virginia by the anchored ship, and that its 
danger signais were not sounded until in close proximity to her. This 
view would seem to make the fault of the Triton clear. Whether or 
not it can be said that the Virginia is f ree from fault, and hence should 
not in part respond for the loss sustained, is not so clear ; but, under 
ail the circumstances of the case, the court thinks, especially having 
in mind the burdens borne by the unincumbered steamship, to avoid 
as well the risk of collision, as the collision, with the tug and tow, that 
she cannot be held entirely f ree from fault ; and hence must bear her 
share of the loss sustained. She was fully equipped with searchlights, 
and every facility to saf eguard her progress, and to see if she thought 
it prudent to navigate at ail, in the then congested condition of the 
river, that she did so in such manner as at ail times to be able to con- 
trol her movements, and this she seems not to bave donc. She was 
entirely justified in not attempting to pass to the eastward of the chan- 
nel, but in going to the westward, she knew of the anchorage condi- 
tions about the bow of this anchored ship, and the congestion there, and 
around her generally at that time; and she should, especially having 
regard to the usual change of course in navigation at that point, and 
the fact that this anchored ship extended so far across the channel, 
bave realized that it was an extremely dangerous risk she was taking 
in attempting to pass between its bow and the ships at anchor, and that 
others might be moving up the channel if she was moving down, and 
hence should bave used extraordinary efforts to look out for moving 
as well as anchored vessels, and this duty in the judgment of the court 
she failed to perform. It is doubtless true that the tug's lights may 
bave been confounded with those of other shipping at anchor; but, 
whether this be so or not, it does seem that this tug and tow, especially 
before its view was obstructed by the anchored ship, if it was so ob- 
structed, ought to bave been seen by those navigating the Virginia, 
and certainly that the Virginia would bave observed the présence of 
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the schooner tailing out into the channel from the westward, which 
also seems to hâve entirely escaped her. The failure to observe the 
running lights of the tug and tow might be accounted for under the 
circumstances hère, but it vi^ould seem that, by proper vigilance, the 
Virginia could and should hâve observed the stem light, and certainly 
the cluster of Hghts of the tug, and the fact that she did not do so can- 
not be excused. It is true the omission is largely due perhaps to 
vigilance in watching the bow of the tramp steamer, round which shc 
was to pass, and with a view of not fouling her anchor, and to this 
the Virginia seems to hâve devoted most of her care and caution, which, 
however commendable, should not excuse her from otherwise observ- 
ing and looking out for obstructions in the channel, and the rights of 
those lawf ully navigating the same. Upon this statement the Virginia 
cannot avail herself of the défense of inévitable accident, as her omis- 
sion in part brought about the disaster ; and the case is one of mutual 
fault of the two vessels. 

This is ail perhaps that is necessary to be said upon the pleadings 
in this case, and the issues made between the parties. There are two 
other considérations that should not be lost sight of, which, however, 
do not change the resuit, as the parties are equally guilty in both par- 
ticulars, though they tend perhaps to relieve any doubt as to the cor- 
rectness of the conclusion reached : 

First. It is entirely manifest, having regard to the width of the 
channel, the bend therein, and the necessities of commerce at that place, 
that the fairway was so congested at the time of this collision that it 
was imprudent for two vessels of the size hère to pass each other with- 
in the space left open by those monopolizing the harbor for anchorage. 
There was no reaï excuse for either the schooner or the tramp ship to 
hâve anchored as they did, and it was inexcusable for them both to 
hâve been so anchored at the time of this occurrence. The tramp ship 
practically monopolized one-half of the channel, at one of its most 
crowded and difficult points, so that steamers leaving this harbor, 
many of them carrying large numbers of passengers, could not pass to 
the eastward at ail, but had to go to the westward, taking chances of 
collision with the shipping then and usually anchored there. This ship, 
at least, should not hâve so anchored as to hâve both sides of the chan- 
nel obstructed. Neither of the parties litigant hâve, however, seen fit 
to bring the anchored vessels before the court in any of the methods 
prescribed by law. 

Secondly. It is equally clear that neither the Virginia nor the tug 
and tow were complying with the rules of navigation governing them 
in the then weather conditions. Thèse rules prescribe, not only that 
vessels shall go at a moderate speed, having, regard to the existing 
circumstances and conditions, during "fog, mist, falling snow or heavy 
rain storms," but that a steam vessel under way during the prevalence 
of such weather shall sound, at intervais of not more than one minute, 
a prolonged blast of its whistle. No attention whatever was paid to 
thèse régulations by either vessel, though the weather was such, partic- 
ularly respecting the darkness of the night and the character and 
crowded condition of the channel, that they should hâve been strictly 
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observed by moving vessels. The master of the tug testified that it was 
a rainy, dark, squally night, with the wind blowing heavy from the 
southward ; the master of the dredge, that it was raining very thick 
as they passed Lambert's Point; the master of the Virginia, that an 
ugly squall prevailed, and that it was dark and rainy, and the wind 
blowing pretty strong, and the whole river congested, filled with an- 
chored craf t on both sides ; and the lookout on the Virginia, that it 
was raining so thick you could hardly see anything. 

The Circuit Court of Appeals for this circuit, in an opinion by Judge 
Simonton, after giving the history and several modifications of the 
rules in question, says tlie enforcement of this rule is imperative, and 
that failure to observe the same constitutes fauU on the part of the 
ship neglecting to do so. Merchants' & Miners' Transp. Co. v. Hop- 
kins, 108 Fed. 890, 894, 48 C. C. A. 128. In this case, both vessels 
having failed to observe this salutary rule, neither can escape respon- 
sibility for so doing, unless it manifestly appears that the omission did 
not, and could not hâve entered into the occurrence, wliich is in no 
manner apparent hère, as it is quite évident that the compliance with 
the rule on the part of either vessel, would hâve prevented this col- 
lision. 

It follows from what has been said that this collision occurred as 
the resuit of mutual faults of the two vessels, and a decree will be en- 
tered so determining. 



AMERICAN BONDING CO. OF BALTIMORE, MD., v. REYNOLDS. 

(Dlistrict Court, D. Montana. February 11, 1913.) 

Ko. 236. 

1. States (§ 110*) — Prérogatives of Sovereignty — rRioRiTr or Public 

I>ET!TS. 

Montana, in adoptins, by Rev. Codes, Mont. §S 3552, 8060, tbe conimon 
law of England, wliere not excluded by or inconsistent witli constitu- 
tional or statutory euactnients, adopted tlie crown's prerogativo; with re- 
spect to publie debts, and tlie state as sovereign is entitled to priority of 
payment over private creditors of the same debtor. 

|Ed. Note. — For other cases, see States, Cent. Dig. § 108; Dec. Dig. § 
110.*] 

2. States (§ 110*) — rmoRiTY of Olaims — Recbiversiiip. 

The prérogative right of a state as a créditer to priority of payment 
from the assets of a banking corporation is not affected by the fact that 
a recelver has been appointed for the corporation in a suit brought by 
the state under statutory authority, since the receivership does not change 
the title to the property, but merely places it in tlie custody of the law 
for the protection of ail iuterested parties. 

[Ed. Note. — For other cases, see States, Cent. Dig. § 108; Dec. Dig. 
§ 110.*] 

3. Subrogation (§ 7*) — Surety — Payment of Debt to State. 

A surety who has pald a debt due to a state for which the state as 
sovereign was entitled to priority of payment from the property of the 
principal debtor is subrogated to such right. 

[Ed. Note. — For other cases, see Subrogation, Cent. Dig. §§ 17, 18, 21- 
29, 38, 77, 83, 02; Dec. Dig. § 7.*] 

•For other cases see same topic & § number in Dec. £ Am. Digs. 1907 to date, & Rep'r Indexes 
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In Equity. Suit by the American Bonding Company of Baltimore, 
Md., against S. G. Reynolds, as receiver of the First Trust & Savings 
Bank of Billings, Mont. Decree for complainant. 

Walsh & Nolan, of Helena, Mont., for complainant. 
Hathhorn & Brown, of Billings, Mont., for défendant. 

BOURQUIN, District Judge. [1] Complainant seeks to recover 
a debt due the state of Montana from an insolvent bank of which de- 
fendant is receiver by virtue of appointment by a compétent court on 
pétition by said state by statutory authority, the debt being for public 
funds deposited in said bank by the state treasurer, for which com- 
plainant was surety, ail by statutory authority, and which debt it paid. 
The funds of said bank are insufficient to pay ail creditors. Complain- 
ant contends that public debts are entitled to priority, in that the state, 
having adopted the common law of England, succeeds to or is vested 
with a like prérogative of the crown. 

Défendant contends that (1) the state bas no such priority; (2) if it 
has, it cannot be asserted after the debtor's property bas passed to a 
receiver. This prérogative of the crown or king of England is one of 
man)^ attributes of sovereignty wherever it résides. The king, being 
the repository of sovereign power and authority, the suprême execu- 
tory power and duty, is vested with thèse prérogatives. They consist 
of certain rights, powers, and privilèges essential to the dignity of roy- 
alty, or necessary to the gênerai welfare of the entire community, and 
which are denied to individuals. The first are direct ; the second inci- 
dental. They are dictated by expediency, necessity, and public policy. 
That hère involved and like are justified, in that, Vi'here the rights and 
interests of ail the people meet those of one of them, the former is of 
more importance and must prevail. The crown's priority over subjects 
in payment of debts is to secure and conserve the revenues — the life 
blood of the state, that the latter may be maintained in peace and war 
and its obligations discharged. It is of the incidental prérogatives and 
belongs to the king, not as an individual, but parens patriœ, or as uni- 
versal trustée for the people. It is, in fact, a réservation or exception 
to the gênerai course of law in favor of the public or for its good. 
From its nature its origin may be said to be higher than, superior to, 
and to antedate the common law — of the fundamentals of ail govern- 
ment. Its existence is suggested in Magna Charta. Coke notes that 
Littleton twice refers to it as the law. Blackstone says it is out of the 
course of the common law, and, while as a principle it enters into the 
British Constitution, in Halsbury's Laws of England it is said that it 
is created and limited by the common law. But whether it is of those 
prérogatives that necessarily enter into the political being of every state 
and so as much into ours as into that of England, or is of and created 
by the common law, it would seem to be of the law of Montana. The 
statutes of the latter provide that, where they déclare the law, there is 
no common law. Otherwise, if not répugnant to, inconsistent, or in 
conflict with the Constitution or statutes of the state or United States, 
and if of a gênerai nature and applicable, the common law of England 
is, and shall be, the law and rule of décision. Montana R. S. §§ 3552, 



358 203 FEDERAL REPORTEE 

8060, And so has been the law in Montana for more than 40 years. 
There is no statute in this state relating to the priority of public debts. 
The rule of the common law in respect thereto is not objectionable in 
any of the particulars aforesaid. That it is of a gênerai nature and 
applicable to the state's institutions and consistent with the spirit 
thereof cannot be gainsaid. That it is of gênerai benefit and value is 
evidenced by the fact that the United States and some of the states 
hâve established it by statute, but it is not clear the f undamental law of 
States is not so in the beginning and apart from statute. Thèse stat- 
utes may be taken as approval of the principle of priority of public 
debts, as évidence of the rule's applicability, and as largely declaratory 
of inhérent or common law. Since this prérogative of the crown at- 
taches to sovereign power wherever it résides (see Bank v. U. S., 19 
Wall. 239, 22 L. Ed. 80, U. S. v. Hewes, Fed. Cas. No. 15,359), it must 
attach to Montana, a sovereign state. U. S. v. Bank of North Caro- 
lina, 6 Pet. 35, 8 L. Ed. 308, is not opposed to this conclusion. In that 
case there was involved a public debt of a particular class with which 
Congress had dealt presumably with intent to establish a complète 
System in respect thereto. Under such circumstances the statute fur- 
nishes the only rule. See Bank v. U. S., 107 U. S. 448, 2 Sup. Ct. 561, 
27 L. Ed. 537. It may be noted that the opinion of the court in U. 
S. v. Bank of North Carolina, supra, was delivered by Justice Story, 
who earlier on circuit decided U. S. v. Hoar, Fed. Cas. No. 15,373, 
and therein gave full récognition to like prérogatives as inhérent in 
the crown and states, needing no statute to establish or effectuate 
them. 

Be it as it may, however, I am persuaded there is no escape in reason 
from the conclusion that by adopting the common law Montana adopted 
the prérogative rule of priority of public debts. That the law may not 
hâve been heretofore invoked is not considered important. Many laws, 
statutory as well as common, are quiescent for years, but are not 
thereby repealed or abrogated. No occasion to appeal to them may 
hâve arisen. The weight of authority and what seems to be the better 
reason is followed hère. Cases thereon may be found coUated at 18 
Cyc. 550; 36 Cyc. 871 : 29 h. R. A. (N. S.) 226, 1 L. R. A. (N. S.) 
255. See Carnegie Trust Co. Case, 151 App. Div. 606, 136 N. Y. 
Supp. 466; Trust Co. v. Ry. Co., 186 Fed. 291, 110 C. C. A. 1. To 
contend that this vahiable and necessary prérogative or right is arbi- 
trary and discretionary and thàt none can complain if the state refuses 
to exercise it is to contend it is discretionary with the state's officers 
to enforce the law, discharge their duty, and conserve the revenues and 
interests of the people. If true where no one has a spécial interest 
therein, it is not true in respect to a surety who pays the state's debt, 
and succeeds to the state's right, or is entitled to subrogation. This 
law of priority is not that of the ancient common law with ail its rigor- 
ous methods of enforcement, but is that of the modified common law 
as it was when adopted by Montana. The right thereof can be exer- 
cised so long as the debtor's title to the property out of which it is 
sought to make the public debt is not divested. And this is true 
whether the property is levied upon and seized in the debtor's posses- 
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sion, or is in custodia legis when the priority is asserted. See Middle- 
sex Freeholders' Case, 29 N. J. Eq. 268. At common law, even though 
another créditer has procured levy and seizure of the goods of the 
king's debtor, at any time before sale under the writ, the king's pré- 
rogative or priority prevails if asserted. 

[2] Although the bank hère involved is in the hands of a receiver 
appointed on the state's pétition, its title to its property has not been 
divested. While the receiver is statutory to the extent that he is ap- 
pointed by virtue of statutory authority under circumstances not of 
themselves warranting the appointment by a court of chancery, yet he 
has no greater or other rights and powers than those of a chancery 
receiver for the statute créâtes none. 

A court of chancery 's receiver does not take title to the property 
involved, but only possession as an officer of the court, and to dis- 
pose thereof as the court directs. The statute by virtue of which this 
défendant was appointed does not necessarily contemplate a wind- 
ing-up of the affairs of the bank. It is not dissolved and may résume. 
The State has not waived its priority. The statute made it the duty 
of the State to pétition for a receiver for the protection of ail inter- 
ested parties. Therein is nothing annulling the law of priority of pub- 
lic debts, and the discharge of this statutory duty is not inconsistent 
therewith. When a court of chancery takes possession of property by 
its receiver, it is familiar law the owner's title is not divested and in 
administration thereof the law of priorities and préférences govern in 
the payment of debts. Nor would the fact that the state received se- 
curity from the bank seem to afifect priority. It is but a precautionary 
measure of value to the state, and, injuring no one, the security to be 
primarily resorted to if the state pleaseth, or for the state's protection 
if in the exercise of its priority the bank's assets are insufïîcient to sat- 
isfy the state's debt. ■ 

[3] If another for reasonable cause pays the debtor's debt to the 
king, at common lav>^ he succeeded to the king's priority. Formerly a 
creditor of the king's debtor could not sue him without first satisfying 
the king's debt, but, having satisfied it, he succeeded to the king's rights 
in respect thereto. And so is it by subrogation. 

Complainant, surety for the, bank, necessarily paid the latter's debt 
to the state, and so succeeds to the state's right. It is entitled to re- 
cover hère, and decree accordingly. 
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WRIGHT V. W. R. GRACK & CO. 
(District Court, W. D. Waslilngtou, S. D. February 24, 1013.) 

Ko. 622. 

1. SiiiPPiNG (§ 121*) — Damage to Cargo — Liabilitt — UMSBAWOBTiriNESs of 

Vessel. 

On the voyage of a sailiug vessel witli a cargo of cernent from Ant- 
werp to l'uget Sound ports around Cape Ilorn, occupylng more than six 
montlis, tlie cargo under the main liatcli was daniaged by sea vi'ater. 
ïlie liatcli was caulked between the cover and coaming and between tlie 
sections of the cover, but the seams between the plauks forming the 
sections were uot caulked, and there was évidence that they were open. 
The hatch was also covered with three tarpaulins, whicb were not re- 
moved durlng the voyage, although at oue time tliey blevv partially offi 
and the évidence teuded to show thitj at that tiuie the water entered 
through the seams in the cover. The weather was uot worse thac was 
to hâve been anticipated. Jlcld, that the damage was not due to a péril 
of the seas, or other cause withiu the exceptions of the bill of ladiug, 
but to the unseaworthiness of the vessel at the beginuing of the voyage 
because of the defective hatcli cover, and to the négligence of those lu 
charge in not properly caring for tlie cargo by removlng the tarpaulins 
durlng the voyage aud renewing tliem if necessary, for both of which 
the owuer was responsible. 

[ICd. Note. — For other cases, see Shippiug, Cent. Dig. §§ 225, 449-151, 
40(5 ; Dec. Dig. § 121.*J 

2. SiiiiTiNc; (§ 132*)— Damage to Cargo— Rheakage—Burdes of Rroof. 

TTudcr a bill of ladiug exempting the carrier from liability for loss by 
breakage, unless occasitjued by iniproper stowage, the burden of proof 
rests on the shipper to establish such liability. 

[Ed. Note. — For otlier cases, see Shippiug, Cent. Dig. §§ 471-487 ; Dec. 
Dig. § 132.*] 

In Admiralty. Suit by William Wright, as master of the British 
bark Gulf Stream, against W. R. Grâce & Co. Decree for respondeiit 
on cross-libel. 

Ira A. Campbell, of San Francisco, Cal., for libelant, 
James M. Ashton and Huffer, Hayden & Hamilton, ail of Tacoma, 
Wash., for respondent. 

CUSHMAN, District Jtidge. This cause is now before the court 
for décision, after trial, upon the merits. The stiit is a libel in per- 
sonam, by the master of the British bark Gulf Stream against respond- 
ent to recover an unpaid balance for freight earned under a certain 
charter party, entered into with respondent, to carry a full cargo of 
cernent and lawful merchandise for shipment from Antwerp to Seattle 
and Tacoma. There is no question as to this amount. The delivery 
of the cargo is alleged in good order and condition, "with the excep- 
tion of such portions of said cargo as were damaged from dangers or 
accidents of the sea." Respondent, answering and by cross-libel, sets 
up an offset against libelant, alleging that the charter party warranted 

•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"the said vessel being kept tight, staunch, strong and in every way 
fitted for the voyage"; and, further: 

"ïhat in the course of such voyage the sald vessel met with such wiuds 
and weather as are ordlnarlly eneountered thereon, and, by reason of the 
unseaworthy condition of said ship at such tlmes, the water which boarded 
said ship during such ordinary weather entered through the main liatch of 
said ship, which was construeted so that there were large open spaces in 
the seams of such hatch, which in no manner were caulked or protected, and 
that by reason of the neglect on the part of the master of said bark, her 
owners and crew, to provide a hatch which would prevent the waters of 
the sea from passing through the same, a large quantity of the cargo of 
cernent stowed and situated under said hatch became greatly damaged by the 
sea water which entered through the uncaulked and unprotected seams of 
said hatch." 

That a number of barrels of cernent, through the négligent handling 
by the libelant, were destroyed and lost and others damaged so that 
they had to be recoopered. 

The voyage was a long one, requiring the ship to pass twice through 
the Tropics and through the stormy région of Cape Horn in midwin- 
ter. The évidence taken shows that the main hatch was caulked with 
oakum between the hatch cover and the coaming of the hatch and be- 
tween the sections of the hatch cover ; but there was no caulking of 
the seams between the plank, or boards, forming the sections of the 
hatch cover. Neither were thèse seams covered by tarred strips of 
canvas or otherwise. The hatch covers were not removed during the 
voyage. The main hatch was covered with three tarpaulins, battened 
down over the plank of the hatch cover. Thèse tarpaulins are de- 
scribed by the libelant as "one nevv, one six months old, and one in 
fairly good condition." After rounding Cape Horn, the tarpaulin over 
the main hatch had a corner torn off. The libelant testifies, "During 
the night, the main hatch tarpaulin washed ofï and tore out a corner." 
Again, when asked if it carried off a portion of the tarpaulin, he an- 
swered : "That we do not know, sir. Something may bave struck 
it." This hatch cover was old and patched. It had graving pièces in 
it. Libelant did not show the actual âge of the hatch cover. 

The old hatch covers were replaced by new ones before the ship 
went out on her return cruise, after the delivery of this cargo. The fore 
and after hatches were smaller than the main hatch. In heavy weather, 
water came aboard about the main hatch and was carried aft. Each of 
the other hatches was caulked in a différent manner than the main 
hatch. The tarpaulins on the forward hatch were in better condition 
than those on the main hatch. There was testimony that it was usual 
on long voyages of this character to remove the tarpaulins occasionally 
during the voyage and replace. When the hatch covers were removed 
at the end of the voyage, there were numerous cracks observable be- 
tween the planks of the hatch cover ; the witnesses differing as to the 
number and size. There is some testimony that they were as wide as 
an eighth of an inch. There was testimony on behalf of libelant that 
the caulking between the sections of the hatch cover, and between the 
coaming of the hatch and the cover, would close thèse cracks, and that, 
with the tarpaulin over the hatch cover and battened down, would 
make the hatch and cover tight, staunch, and seaworthy. 
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On July Ist, when the ship was 180 miles south of Cape Horn, in a 
severe storm, a skid stay was carried away, drawing the boit, by which 
it was fastened, through the deck, making an opening which allowed 
water to pass through the deck onto the cargo. The morning after 
the tearing of the corner of the tarpaulin, one of the starboard bul- 
wark stays was discovered to hâve drawn, breaking the palm with 
which it was fastened to the deck, thereby allowing the bolts to drop 
out and leaving holes through the deck. Owing to the conclusion 
which the court has reached, it is not necessary to détermine whether 
the drawing of thèse stays would constitute a danger or péril of the 
sea, within the exception in the bill of lading, as contended by libelant. 
There is a question, under the testimony, when this stay broke. The 
holes left by the carrying away of the skid stay and the starboard bul- 
wark stay are described as being threcrquarters of an inch, or slightly 
more, in diameter. 

Libelant relies upon the following authorities : The G. R. Booth, 
171 U. S. 450, 19 Sup. Ct. 9, 43 h. Ed. 234 ; Milwaukee & St. Paul 
Ry. Co. V. Kellogg, 94 U. S. 469, 74 L. Ed. 256 ; Gough v. Hamburg 
Amerikanische Packetfahrt Aktiengesellschaft (D. C.) 158 Fed. 174; 
The Patria, 132 Fed. 971, 68 C. C. A. 397. 

Respondent relies upon the following authorities : The Carib Prince, 
170 U. S. 655, 18 Sup. Ct. 753, 42 L. Ed. 1181 ; Dupont v. Vance, 19 
How. 162, 15 L. Ed. 585 : The Edwin I. Morrison, 153 U. S. 199, 14 
Sup. Ct. 823, 38 E. Ed. 688; The Southwark, 191 U. S. 1, 24 Sup. Ct. 
1, 48 L. Ed. 69; The Mississippi (D. C.) 113 Fed. 985; The C. W. 
Elphicke (D. C.) 117 Fed. 279, affirmed 122 Fed. 439, 58 C. C. A. 421 ; 
The Mangalore (D. C.) 23 Fed. 462. 

l^] The bill of lading provided for the delivery of the cargo in good 
order and condition at Seattle, subject to certain exceptions, among 
others : 

"The act of God, * ♦ • tlie neglect and deftmlt of pilot, master, or 
crew, in the iiavisation of tlia shiij, and ail and every danser and accidents 
of the seas. ri vers and navigation, of whatever natnre or kind. are excei)ted. 
The ship is not liahle for * • * breakage, * * * unless occasioned by 
linproiier .stowage." 

Despite the fact of the breaking of the skid stay and bulwark stay, 
it is apparent that no extraordinary storms were encountered upon 
the voyage, or any weather more severe than should bave been an- 
ticipated. No damage is shown to hâve been suffered by the deck- 
houses or other permanent parts of the vessel. It also appears that the 
tarpaulin was torn from the hatch after passing through the severest 
storms encountered. 

It is libelant's contention that the water leaked through the holes 
in the deck, left by the tearing out of the stay at the side of the ship. 
There were certain I-beams, forming a part of the cargo, immediately 
beneath the deck. It is further contended by libelant that the water 
passed through thèse holes, fcll upon and ran along one or more of 
thèse I-beams, as in a trough, to the hatch, where it was discharged 
upon the cément. This contention cannot be sustained. The fact 
that practically ail of the cément within the entire square of the hatch 
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was ruined overcomes the évidence, if any, supporting libelant"s con- 
tention. 

Libelant's contention that the caulking done around the hatch cov- 
er and between its sections would hâve the effect of closing ail the 
seams in the cover is not persuasive. The seams, it is shovvn, open 
with the shrinking of the planks. It is therefore not clear, as each 
plank would shrink, how such caulking would close ail of the seams, 
particularly those in the middle of the sections of the hatch cover. 

There was évidence to the effect that on English ships it is not 
customary to pitch the seams between the sections of the hatch cover, 
but on American ships it is customary. No other reason is appar- 
ent for caulking between the sections of the hatch cover than to keep 
out the water, and, with the open seams in the sections of the hatch 
cover, the same course would appear necessary, as the water would 
enter through either. 

From the évidence, it appears that the cause of the damage to the 
cernent was that the tarpaulin came ofï, or was torn oflf, from over 
the hatch cover, and that the sait water entered the vessel and reached 
the cargo of cernent through the cracks and seams of the hatch cover. 
The hatch cover and tarpaulin, together, served one purpose — ^to ex- 
clude the water. If one was defective — without which, the damage 
would not hâve occurred — ^this defect would be the proximate cause 
of the damage. 

The libelant has not maintained the burden upon him of showing 
that the damage to the cernent, by sait water's fînding its way below 
decks, resulted from a péril of the sea. The Patria, 132 Fed. 971, 68 
C. C. A. 397. 

It is concluded from the évidence that the hatch cover, on account 
of its âge and the open seams therein being uncaulked, unpitched, or 
otherwise stopped, was defective and the ship unseaworthy by reason 
thereof, at the commencement of the voyage. It is further concluded 
that the libelant was négligent in caring for the cargo, in not remov- 
ing the tarpaulins for inspection and renewal, if necessary, during the 
voyage and prior to the damage to the cernent. 

In an ordinary voyage, such a précaution would be, doubtless, un- 
necessary; but, on a voyage of this character — six months or more 
in duration, where the vessel passed twice through the heat of the 
Tropics and through the storms and cold of midwinter of Cape Horn 
— ordinary care would hâve required the removal of the tarpaulins 
and their renewal or readjustment. Besides the ordinary wear ot the 
tarpaulins over the edge of the hatch coaming, the water passing 
across the hatch would hâve a wearing eiïect, also, and, if the tar- 
paulins were frozen in cold weather, they would part very easily. 
Whether this is the true explanation of the tarpaulin's tearing over 
the corner of the hatch, or not, is not clear ; but the existence of thèse 
conditions required greater care than was taken. The Edwin I. Mor- 
rison, 153 U. S. 199, 14 Sup. Ct. 823, 38 U Ed. 688. This condition, 
alone, would make a vessel unseaworthy. 

Cernent is shown to be particularly liable to damage from moisture. 
To be seaworthy, it is necessary that a vessel should be fit to carry 
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the particular cargo which it undertakes to carry. The Southwark, 
191 U. S. 1, at page 7, 24 Sup. Ct. 1, 48 L. Ed. 69. 

The conclusion having been reached that the ship was unseaworthy 
at the commencement of the voyage renders it unnecessary to con- 
sider the provisions of the Harter Act (Act Feb. 13, 1893, c. 105, 
27 Stat. 445 (U. S. Comp.. St. 1901, p. 2946). The Caledonia, 157 U. 
S. 124, 15 Sup. Ct. 537, 39 L. Ed. 644; The Carib Prince, 170 U. 
S.. 655, 18 Sup. Ct. 753, 42 h. Ed. 1181; The Southwark, 191 U. 
S. 1, 24 Sup. Ct. 1, 48 L. Ed. 69. 

[2] Respondent's cross-libel is sustained to the amount of 320 bar- 
rais of cément found to hâve been totally destroyed by sait water; 
but respondent has not sustained the burden of establishing the lia- 
bility of libelant for the breakage of certain other barrels of cément. 
Under the terms of the bill of lading, this burden rests on respond- 
ent. The Patria, 132 Fed. 971, 68 C. C. A. 397. 



UNITED STATES v. MORRISON et al. 

(Circuit Court, D. Colorado. September 7, 1901,)t 

No. 4,178. 

1. Indian's (§ 15*) — IiANDs— Aliénation — Irrigation. 

Wliere lauds were allotted to tlie TJte Indians in severalty, pursuant 
to the Ute treaty ratified by Act Coiig. .Tune 15, 1880, c. 22:î, 21 Stat. 199, 
providlng that the lands , should not be subject to aliénation for a term 
of years, and an irrigation i)ro.iect was constructed by the government for 
the beneflt of the Indians, they had no power to give, grant, or alienate 
any right to divert the water in the ditch. 

[Ed. Note.— For other cases, see Indians, Cent. Dig. §§ 17, 29, 34, 37- 
44; Dec. Dig. § 15.*] 

2. Indians (§ 15*) — Aliénation of Lands — Consent. 

Where the United States constructed an irrigation Project for the 
beneflt of réservation lands granted in severalty to the Ute Indians, the 
government was not bound by a consent alleged to iiave been given by 
the ludian agent to complainant, who liad entered lands within the 
réservation, not awarded the Indians, under the Désert Land Law (Act 
March 3, 1877, c. 107, 19 Stat. 377 [U. S. Comp. St. 1001, p. 1548]) and 
Homestead Act (Act May 20, 1862, c. 75, 12 Stat. 392), to draw water 
from the government ditch for the irrigation of such land. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. §§ 17, 29, 34, 37- 
44; Dec. Dig. § 15.*] 

3. Waters and Watbr Courses (§ 7*)— Irrigation — Indian Lands. 

Where the United States, in pursuance of its right to manage and con- 
trol the Ute Indians, havlug granted réservation lands to theni in sev- 
eralty, constructed an irrigation project for the beneflt of such lands, the 
water \^as not subject to appropriation to Irrlgate lands within the 
réservation entered by a citizen, since the acts of Congress and of the 
State relating to the appropriation of water for irrigation apply only to 
cases arising between citizens, and not to water appropriated to a pub- 

*For other cases see same topic & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
t Received April 3, 1913, and published by request. 
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lie use In the exercise of tlie government's sovereign autliority ove/ 
Indlan tribes. 

[Ed. Xote. — For other cases, see Waters aiid Water Courses, Cent. Dig. 
§ 2 ; Dec. Dig. § 7.*] 

In Equity. Bill by the United States against Samuel W. Morrison 
and another to restrain the diversion of water f rom a government irri- 
gation Project to irrigate land claimed by Morrison. Writ granted. 

HALvLETT, District Judge. This is a bill by the gênerai govern- 
ment against Samuel W. Morrison and Ignacio Mesa Ditch & Réser- 
voir Company to restrain the diversion of water from a ditch con- 
structed by the government for irrigating lands in the counties of 
Montezuma, La Plata, and Archuleta, in this state. The record dis- 
closes that the lands in question were part of an Indian réservation 
maintained for many years in that locality. June 15, 1880, Congress 
passed an act to ratify a treaty with the Ute Indians, who were then 
upon the réservation, and to award the lands in severalty among the 
Indians. Directions for allotting lands in severalty among the Indians 
were given, and it was declared that the lands so granted should not 
be subject to aliénation for a term of years. Provision was also made 
for improving the lands so granted in order to make them habitable. 
Act June 15, 1880, c. 223, 21 Stat. at Large, 199. Pursuant to this 
authority the ditch in question was built. Obviously the purpose of 
Congress was to induce the Indians to abandon nomadic life and to 
become in some measure civilized and self-supporting. 

[1] Respondent Morrison has filed an afïidavit in which he shows 
that he has taken up a tract of land within the limits of the réserva- 
tion which was not awarded to the Indians, and that the ditch con- 
structed by the gênerai government afïords the only means of irrigating 
it. Respondent's occupation of the lands was begun in the year 1899 
under the Désert Land Law (Act March 3, 1877, c. 107, 19 Stat. 377 
[U. S. Comp. St. 1901, p. 1548]) and the Homestead Act (Act May 20, 
1862, c. 75, 12 Stat. 392). His position in défense to the suit is not 
very well explained, but perhaps he means to say that the government, 
owning the ditch and also the lands which may be irrigated from it, 
should furnish water from the ditch to every one who may be able to 
apply it on government lands. Respondent states, however, that some 
of the Indians owning lands in severalty hâve given him the right to 
divert the water from the ditch. As already explained, the Indians 
hâve no power of aliénation, and therefore any gift or grant made by 
them must be void. 

[2] Respondent also allèges that the agent in charge of the Indians 
gave his consent, and that of the government, to the diversion of the 
water, and the agent has denied the charge under oath. However the 
fact may be on that point, it must be said that the government was not 
bound by anything said or donc by the agent in its behalf . 

[3] In a gênerai view of the whole record, it is entirely clear that in 
building the ditch for the purpose of supplying water to the Indians 
the gênerai government exercised an imiMrtant function conf erred upon 

•For other cases see same topic & i numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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it by law under acts of Congress. The government has had full au- 
thority to manage and control the Indians and to take ail necessary 
steps for the welfare of those unfortunate people from the earliest 
times. Therefore the ditch and the diversion of water from the Rio 
Las Pinos was a public act done pursuant to law and for a public pur- 
pose. 

Such acts are not subject to interruption from any source whatever. 
No citizen can interfère to prevent or annul anything done by the gov- 
ernment pursuant to law in the management and control of the Indians. 
The acts of Congress and of the state Assembly relating to appropria- 
tion of water for irrigating lands were made for and are applicable 
only to cases arising between citizens. They hâve no application what- 
ever to the case in which water is appropriated to a public use by the 
government in the exercise of its sovereign authority over the Indian 
tribes. This, however, is aside from the question in issue, because 
respondent has not in any way attempted to comply with local acts. 
He seems to hâve regarded the water in the ditch as publici juris, in 
the same way as if it was flowing in a natural channel and subject 
to appropriation by any one who might désire to use it. 

The government is entitled to the writ it has asked, and it will be 
issued accordingly. 



COMMERCIAL CITY BANK OF AMKRICUS v. HALI* 

(District Court, S. D. Georgia, W. D. March 18, 1913.) 

Patment (§ 39*) — Application of Payments — Secubed Debt — Sale of Moet- 

(iAGED PKOPERiy — PbOCEEDS. 

Civ". Code Ga. 1910, § 4316, provides that, when a paymeiit is made to a 
créditer boldins several demands, the debtor uiay direct its application; 
but, if be falls to do so, tbe creditor may appnii l'iate it at bis élection, 
and, if neither exercises sucb privilège, tbe law will apply it in sucli inan- 
ner as is reasonable and équitable, as to the parties and third persons, 
and that in gênerai the oidest lien and the oJdest Item will be first paid. 
Held, that where a bankrupt. being indebted to a bank on an overdraft, 
and also on a note secured by a cbattel mortgage, sold a portion of tbe 
mortgaged property at the instance of the bank and delivered the pro- 
ceeds to it, the bank was bound to apply the deposit in payment of the 
mortgage debt. 

[Ed. Note. — For other cases, see Payment, Cent. DIg. §§ 104-114; Dec. 
Dig. § 39.»] 

In Bankruptcy. In the matter of bankruptcy proceedings of George 
C. Hall. Pétition to review a referee's order sustaining a motion to 
expunge the claim of the Commercial City Bank of Americus. Af- 
firmed. 

John R. L,. Smith, of Maçon, Ga., for Commercial City Bank. 

SPEER, District Judge. This is a contest between the Commercial 
City Bank of Americus and George C. Hall, a bankrupt. It has been 
passed upon by the référée and broiight hère by a pétition for review. 
It appears from the évidence that the bank held a mortgage dated 
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January 11, 1909. This was given to secure the payment of a note 
made by the bankrupt for the sum of $1,000, and due on demand, "and 
ail other notes or drafts which the grantor may exécute to the grantee 
within 12 months succeeding this date to the amount of $1,000." The 
mortgage pledged the property f oUowing : 

"One liglit chestnut sorrel horse, named Happy Bob, about flve years old ; 
one dark chestnut sorrel horse, named True ïucker, about six years old; one 
black horse, named Frank, about ten years old ; one black mare mule, named 
Beck. about seven years old; one red mare mule, named Mary, about eight 
years old; one two-horse wagon and one one-horse wagon; one single low- 
wheeled rubber-tire buggy." 

Of thèse assets thus mortgaged it seems that Happy Bob was of 
more value than True Tucker, and the rest of his stable companions, 
not omitting one two-horse and one one-horse wagon and the low- 
wheeled rubber-tire buggy. 

It appears from the évidence that the bank was aware of the su- 
perior value of Happy Bob, and demanded that he should be sold. 
The bankrupt testifies that the président of the bank told him that he 
must seh Happy Bob at some price and take up the mortgage on the 
20th. Happy Bob brought $2,000. The bankrupt testifies that he car- 
ried this sum to the bank on the 22d and instructed that it be applied 
on the mortgage. He also testified that he asked for his note and 
mortgage, but that Mr. McNulty, the cashier, said that he could not 
find it right then, but would find it and hand it to him. He went back 
for his mortgage afterwards, but did not get it. This statement was in 
part denied by the cashier of the bank. He testified that there were 
no instructions to apply the price of Happy Bob to the discharge of the 
mortgage. He also testified that Hall had an overdraft of something 
like $3,000. He, however, added that he knew the horse had been 
sold, and that the $2,000 was the proceeds of the sale, and the bank 
made no demand on Hall for the payment of any particular portion 
of his debt out of this fund. 

The bank contends that the mortgage was not paid, and it had the 
right to place the $2,000 to Hall's crédit on the open account. It ap- 
pears, therefore, that there is a sharp conflict in the évidence. The 
référée, passing on this question, having found in favor of the bank- 
rupt, and he having heard the witnesses testify, under the familiar 
rule, I can discover no reason why I should disregard his finding. 
There is, moreover, a légal principle settled by the Code of Georgia 
which seems to make it clear that the référée is right. Section 4316 
of the Code of Georgia provides : 

"When a payment is made by a debtor to a creditor holding several de- 
luands against him, the debtor has the right to direct the claim to which it 
shall be approprlated. It he fails to do so, the creditor has the right to ap- 
propria te at his élection. If neither exercises this privilège, the law wiH 
direct the application in such raanner as is reasonable and équitable, both 
as to parties and third persons. As a gênerai rule the oldest lien and the 
oldest item in an account will be first paid, the presumption of law being 
that such would be the fair intention of the parties." 

This statute is a combination both of the common law and the civil 
law. It is a gênerai rule of the common law that, if the debtor fails 
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to direct in what manner a payment shall be appHed, the créditer may 
make whatever application he pleases. The ruie of the civil law is 
différent; it looks more to the interest of the debtor. It requires that, 
in case he makes no application of a payment, the créditer shall so 
apply it as to operate most advantageously to the debtor. In order to 
do this, it obliged the créditer to make the payment on that debt which 
was most burdensome to the debtor, or in which his safety or honor 
was most concerned, or that which he had the most interest to dis- 
charge. 

The codification of our state law, as is generally known, is Jargely 
the work of that famous jurist, the late T. R. R. Cobb. The liberality 
of the mind of this renowned man impelled him to make large drafts 
upon the more libéral principles of the civil law. One of thèse, doubt- 
less, is found in the last sentence of the Code section above quoted : 

"As a gênerai rule tlie oldest lien aud the oldest item lu an account wUl 
lie iirst paid, the presunjijtion of law being that such would be the fair in- 
tention of the parties." 

Taking the testimony of the bank ofScial to be true, and applying 
this principle, it is strongly persuasive that the finding of the learned 
référée was right. There is, however, an additional considération in 
support of that finding. Happy Bob was mortgaged property. It is 
not denied that he was sold by the demand of the bank, and even if 
the debtor, who still held title to him, notwithstanding that he had 
l5een mortgaged to secure the debt, was silent as to the application of 
his price, the bank knew that he was part of the property given to se- 
cure the mortgage, and I think was under obligation to apply the de- 
posit to reduce the amount due on that lien. 

For thèse reasons, order will be taken confirming the findings of the 
référée. 
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In re SMITH. 
(Circuit Court of Appeals, Sixth Circuit. Marcli 14, 1913.) 

ÎN'o. 2,281. 

1. Bankruptcy (§ 272*) — Trustées — Kmployment of Attokxey. 

The gênera) ruie that the reeeiver uiay iiot eiiiploy tlie soliciter oî ei- 
tlier party to the suit in wliicli he is appolnted applles to trustées, but 
it is only wlien the trustée is actinj; adversely to oiie of tlie parties that 
tliere is any iiiipropriety lu hls euipîoying tlie counsel of the other. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 572, 573; 
Dec. Dig. § 272.*] 

2. Bankruptcy (§ 272*) — Attorney for Trustée or Receiver — Adverse In- 

TEREST. 

In gênerai, a trustée or receiver in bankruptcy should not employ tlie 
. attorney who represents the bankrupt, or one who représenta iuterests in 
litigation which are adverse to the gênerai estate, or in conflict with other 
interests represented by the trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 572, 573 ; 
Dec. Dig. § 272.*] 

3. Bankruptcy (§ 272*) — Attorney for Trustée. 

Where it had been the uniforni practice in a district to permit tlie at- 
torneys for the petitionlng creditors or the attorney for other creditors 
to act as attorney for the reeeiver or trustée, except in tliose cases where 
such attorneys represent interests adverse to those of the gênerai cred- 
itors, the fact that attorneys for the trustée represented certain creditors, 
whose interests were not adverse to the estate, did not absolutely dis- 
qualify theni to represent the trustée, so as to preclude an allowance for 
their services to the trustée out of the estate. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 572, 573; 
Dec. Dig. I 272.*] 

4. Bankruptcy (§ 446*) — Review — Absence of Spécial Finding — Tban- 

SCRIPT. 

In the absence of a spécial finding or a sufficient traiiscript from which 
it appeared that attorneys for the trustée in bankruptcy stipulated for 
their employment by the trustée in advance of the latter's appointment, 
the Court of Appeals, ou pétition to review, could not notice an objec- 
tion to an allowance for the attorney's services to the trustée on that 
ground. 

[Ed. Xote. — For other cases, see Bankruptcy, Cent. Dig. § 929; Dec. 
Dig. § 446.*] 

5. Bankruptcy (§ 446*) — Presumptions — Attorney's Services — AÏIowance.. 

Where attorneys for a bankrupt's trustée applied for an allowance of 
?1,950 for services for the trustée, and the court awarded $1,500, It would 
be presumed, on a pétition to review, that the court determined that they 
were entitled to $1,500. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 929; Dec. 
Dig. § 446.*] 

6. Bankruptcy (§ 272*) — Attorney for Trustée — Fées — Allowance — Lump 

SUM. 

The fact that attorneys for the trustée of a bankrupt were allowed 
$1,500 in a lump suni, for services rendered, witliout a détail of items, 
afforded no ground for reversai. 

[Ed. Note.— For other cases, see Bankruptcv, Cent. Dig. §§ 572, 573; 
Dec. Dig. § 272.*] 



•For other cases eee eame toplc & | numebr in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes- 
208 F.— 24 
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7. Bankrdptct (§ 272*) — Attobney fok Trustée — Kmployment— Services— 
Allowance. 

In the absence of a rule requiring the sélection of attoi'ncy by tUe 
trustée of a bankrupt to be approved by the court in advauce of tbe veu- 
ditlon of services, and In view of tbe custoni of peru)ittin« attcu-iieys to 
file papers in their own nanie on a clain) for services rendered. It was 
no objection to a claiui of attorneys for services rendered tlio triistee tbat 
no prevlous order was inade by the référée autliorizing their employnient, 
that the trustées' accounts were silent ou tlie subject of attorueys' com- 
pensation, and that tbey presented tlieir claini directly ou their owu 
behalf. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 572, 573; 
Dec. Dig. § 272.*] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Southern Division of the Eastern District of 
Michigan ; Alexis C. Angell, Judge. 

In Bankruptcy. In the matter of bankrupt proceedings of H. H. 
H. Crapo Smith. Pétition of Lucy C. Smith to revise an order of 
the District Court allowing a claim of a firm of attorneys for légal 
services rendered to the trustée. Aiïîrmed. 

C. C. Smith, of Detroit,_ Mich. (H. M. & D. B. Duffield, of Détroit, 
Mich., of counsel), for petitioner. 

Merriain, Yerkes & Simons, of Détroit, Mich., for respondent. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. This case is hère under section 24b of 
the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 553 [U. S. 
Comp. St. 1901, p. 3432]) for review of an order of the District Court 
allowing, in part, the claim of a firm of attorneys residing in Détroit 
for légal services in the administration of the bankrupt estate. The 
prominent f acts are thèse : 

Five days before the bankruptcy proceedings were begun, one 
Holmes obtained a judgment for nearly $3,000 against the bankrupt. 
There was also pending a suit by another creditor of the same name, 
by the déclaration in which $10,000 damages were claimed. The attor- 
neys mentioned, whom we shall call the claimants, represented the 
Messrs. Holmes, respectively, in the two matters referred to. It seems 
probable that the bankruptcy (which was voluntary) was induced by 
thèse suits. Claimants, as representing the Messrs. Holmes, procured 
an ex parte order appointing a trust company as receiver; this com- 
pany having later been elected trustée. The bankrupt's wife (peti- 
tioner hère) presented a claim of nearly $52,000, and his daughter a 
claim of about $1,500. The total claims, outside of the Smiths and 
the Holmes, were only about $2,000. The Holmes claim not in judg- 
ment was defended by Mrs. Smith at her own expense, and the re- 
covery reduced f rom nearly $9,000 to less than $4,000. The claimants 
hère conducted the contest against Mrs. Smith's claim; their rela- 
tions toward their creditor clients having never been changed. Her 
daim was allowed by the référée. The bankrupt's estate netted but 

•For other ceuses see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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little over $20,000, or only about one-third of the claims allowed. 
Claimants asked an allowance of $1,950 for their entire services, in- 
cluding the contesting of petitioner's claim. The latter, through her 
attorney, objected to the allowance of the claim hère under review. 
The claim was allowed in full, upon the merits, the référée also ex- 
pressing the opinion that as to $1,000 provisionally allowed and paid, 
pending final hearing on the daim, petitioner was estopped to com- 
plain. The district judge reduced the allowance to $1,500, not pass- 
ing upon the question of estoppel as to the $1,000. 

We summarize, as foUows, the principal grounds relied upon to de- 
feat recovery, so far as they are pertinent in view of the district 
judge's conclusion: (a) That claimants, being the attorneys of the 
creditors Holmes, were not impartial and independent counsel as be- 
tween différent creditors, and so could not lawfuUy represent the re- 
ceiver or trustée, especially in contesting petitioner's claim, and there- 
f ore, are entitled to no compensation ; (b) that the sélection of the 
trust Company as trustée was made under an arrangement with claim- 
ants as attorneys for the creditors Holmes that claimants should be 
employed as attorneys for the trustée ; (c) that no order was made 
by the référée authorizing claimants' employment as attorneys for the 
trustée, that the latter's accounts are silent upon the subject of attor- 
neys' compensation, and that claimants presented their claim directly 
and on their own behalf ; (d) that the allowance made is unreasonably 
large ; that it is in a lump sum, without détail of items, and obviously 
includes items which the District Court held claimants not entitled to 
recover ; (e) that the claim itself was not itemized and detailed ; that 
the inquiry was unduly limited by the référée, and the testimony as to 
the value of claimants' services not as full as petitioners were entitled 
to; (f) that the recovery included work which the receiver and trustée 
should hâve performed; covers work by more than one attorney, in 
that a portion of such work was or should hâve been done by the reg- 
ular office attorney of the trust company ; and that the recovery is in 
resuit contrary to the intent of section 72 of the Bankrupt Act (U. S. 
Comp. St. Supp. 1911, p. 1512), which forbids further compensation 
to receivers and trustées than provided by the act. 

1. Could claimants lawfully represent the trust company as receiver 
and trustée? Apart from the alleged unlawful bargain for claimants' 
employment previous to the trust company 's appointment as trustée, 
later discussed, the only suggested ground of disqualification is that 
claimants represented the creditors Holmes, and that the bankruptcy 
litigation became substantially that of "Holmes v. Smith." Did the 
mutual antagonism of thèse individual creditors, under the facts pre- 
sented hère, make claimants' employment absolutely unlawful, so as 
imperatively to forbid, as matter of law, compensation for services ac- 
tually reridered for the benefit of the estate, as distinguished from the 
question whether such employment was désirable or discreet ? We say 
this because we are not at liberty, on this review, to détermine ques- 
tions of fact, or to exercise our own discrétion, or to interfère with 
the exercise bf discrétion by the court below. We are limited to re- 
vision in matter of law only. In re Stewart (C. C. A. 6) 179 Fed. 
222, 102 C. C. A. 348, and cases cited. 
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[1, 2] The gênerai rule is that a receiver may not employ tlie solic- 
iter of either of the parties to the suit in which he is appointée! (Beach 
on Receivers, § 262) ; and this rule applies to trustées. But it is only 
when the receiver is acting adversely to one of the parties that there 
is any impropriety in his employing the counsel of the other. Beach on 
Receivers, § 263 ; High on Receivers, § 217; Alderson on Receivers, § 
233. The gênerai rule doubtless is that a trustée or a receiver should 
not ordinarily employ the attorney who represents the bankrupt, or an 
attorney who represents interests in the htigation which are adverse 
to the gênerai estate, or in conflict with other interests represented by 
the trustée (Loveland on Bankruptcy [4th Ed.] p. 257); and where 
there are matters in controversy between différent classes of creditors, 
the court will usually décline to authorize the employaient by the 
trustée of an attorney representing one of such classes. In re Rusch 
(D. C.) 105 Fed. 607. 

[3] It is seemly that the trustée hâve an advisor impartial as be- 
tween différent creditors. It is unfortunate that such course was not 
pursued hère. It is likely that the length and bitterness of the litiga- 
tion in this matter results in considérable part from the fact that 
claimants represented both the creditors Holmes, in the prosecution 
of their claims, and the trustée in the contesting of petifioner's claim ; 
and a rule which, by anticipation, should effectually preclude such ex- 
périence would seem wise. But the question hère concerns only claim- 
ant's right to compensation for services actually rendered, so far as 
appears, without protest by any créditer to the court (either référée or 
judge) against the propriety of claimants representing the trustée. Pe- 
titioner seems to hâve contented herself with protesting to the trustée. 
She was not, we think, justified in conclusively assuming that no charge 
would be made against the estate for claimants' services. She alone 
objects to allowing the compensation asked. It is to be noted that 
claimants did not represent the trustée in respect of the claims of the 
creditors Holmes, and that the interests of their clients, with respect to 
the claim of Mrs. Smith, were not adverse to any class of creditors, 
or even to any individual creditor, except Mrs. Smith alone. In con- 
testing the latter's claim they represented the interests of every other 
creditor. It was the duty of the trustée to be advised by disinterested 
counsel as to whether he should contest Mrs. Smith's claim ; but, apart 
from Personal bias engendered by the contest of the Holmes' claims, 
claimants were not necessarily less disinterested than would be attor- 
neys employed specially by creditors to resist that particular claim; 
and we are not prepared to say, as matter of law, that it would not 
hâve been compétent for the creditors to bave chosen an attorney to 
contest Mrs. Smith's claim, had the trustée refused to do so (In re 
Roadarmour [C. C. A. 6] 177 Fed. 379, 381, 100 C. C. A. 611), or that 
mère personal bias on the part of the Holmes' attorneys would dis- 
qualify them as matter of law. We may remark, in passing, that if it 
was improper for claimants to contest Mrs. Smith's claim it was like- 
wise improper for Mrs. Smith's attorney to contest the Holmes' claim. 
The original question of propriety does not wholly dépend upon wheth- 
er or not compensation from the estate is asked ; nor should compen- 
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sation, otherwise proper, be denied merely because petitioner's claiiii 
is of such size that she must pay five-sixths of the recovery. That 
the bankrupt estate was not prejudiced by daimants' advice to contest 
the claim in question affirmativdy appears by the referee's conclusion 
that "the facts disclosed by the examination of the bankrupt warranted 
the trustée and its attorney in making a most thorough and searching 
investigation as to the bona fides" of Mrs. Smith's claim; and by 
the assumption of the district judge, in view of the referee's opin- 
ion, that "the trustée was justified in directing its attorney to en- 
deavor to defeat the claim. * * * " It has in some cases been 
considered proper that counsel for creditors should be employed by 
a receiver appointed in a suit brought to set aside fraudulent sales 
because of his familiarity with the proceedings. Beach on Receiv- 
ers, § 263 ; Alderson on Receivers, § 233, and cases cited. In 
Keyes v. McKerrow, 180 Mass. 261, 62 N. E. 259, it was hdd that, 
in the absence of a rule of court forbidding such employment, a trustée 
in bankruptcy might lawfully employ the bankrupt's attorney in the 
collection of debts, on the ground that there were no conflicting in- 
terests between the bankrupt and the trustée in that matter. In the 
instant case the référée states that it has been the uniform practice 
in the district, since the présent Bankruptcy Act was passed, "to permit 
the attorneys for the petitioning creditors or the attorney for other 
creditors to act as attorney for the receiver or trustée, except in those 
cases where such attorneys represent creditors whose interests are 
adverse or contrary to the interest of the gênerai creditors" ; and the 
district judge states that the practice has been "to allow attorneys for 
creditors to advise the trustée." The effect of thèse statements of the 
référée and judge as to the practice is not overthrown by the décision 
of the former district judge in Re Columbia Iron Works (D. C.) 142 
Fed. 234, in which, on review of a sélection of counsel previous to the 
performance of services, a conclusion was reached opposed to the 
propriety of the appointment hère in question. The district judge, in 
deciding the instant case, said : 

"In the absence of a rule or décision distinctly forbidding It, It would be 
xinjust to put such rule into force and glve it rétroactive effeet." 

We cannot disturb this conclusion. 

[4] 2. The alleged agreement in advance with the trust company, 
that if claimant procured its appointment they should be retained as 
advisors. The district judge properly said : 

"If such were the fact, no allowance should be made. * * ♦ Any prac- 
tice of tlie liind must be utterly condenined." 

We cannot construe anything said by the district judge as finding 
the existence of such fact. Attached to the pétition for revision is the 
testimony of the trust company's office attorney, rdied upon to prove 
the fact of such prior agreement. But not only does this testimony 
fail unequivocally so to assert, but the record does not purport to 
contain ail the testimony upon this subject. The allégation in the pé- 
tition is not proof of the fact. In the absence of spécial- findings or 
sufficient transcript, we cannot review the question. In re Roadarmour 
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(C. C. A. 6) 177 Fed. 379, 100 C. C. A. 611; In re Throckmorton (C. 
C. A. 6) 196 Fed. 656, 116 C. C. A. 348. 

[5, 6] 3. There was évidence tending to show that the value of 
the time spent by claimants was $2,300. The amount mcluded for each 
item making up this gross amount does not appear. The amount asked 
before the référée was $1,950. Claimants were held entitled to noth- 
ing from the estate for procuring the appointment of the receiver and 
attending the creditors' meeting at which the receiver was chosen 
trustée. The amount charged for such services, or for those the 
charges for which were not criticised by the district judge, does not 
appear. The items, the charges for which were criticised, seem to 
hâve amounted to about $1,800 out of the $2,300 mentioned. The total 
award was $1,500. We are unable to say, from the record, that the 
allowance made by the district judge was unreasonably large, or 
that it included items which the judge held claimants were not entitled 
to recover. While the judge did not, in terms, déclare that claimants 
are entitled to $1,500, we cannot, in the face of the fact of allowance, 
assume otherwise. The fact that thé allowance is in a lump sum, 
without détail of items, affords no reason for its reversai. 

[7] 4. In view of the lack of rule requiring the trustee's sélection 
of attorney to be approved by the court in advance of the rendering 
of service, and in the light of the judge's finding of fact that it has 
been the gênerai practice, though without any rule on the subject, to 
allow attorneys to file papers in their own name "on claim for serv- 
ices rendered," the objections grouped under subdivision (c) are not 
well takeh. 

5. From the fact that the judge did not ref er the matter back to 
the référée for an accoUnting, we infer that it was thought the peti- 
tioner was not prejudiced, in view of the lessened award, by the al- 
leged undue limitation of inquiry on the part of the référée, and the 
lack of fullness of proof as to the value of claimants' services. The 
objection of lack of détail in the claim was largely addressed to the dis- 
crétion of the court. 

6. It is not clear that the award made by the district judge was 
prejudicial to petitioner in respect to the criticisms grouped in sub- 
division (f) above. 

We hâve considered ail the assignments of error, although without 
discussing ail, and content ourselves with saying that we find no ré- 
versible error. This conclusion makes it unnecessary to consider the 
question of estoppel before referred to. 

The order of the District Court is affirmed. 
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KISKADDEN v, STEINLR. 
(Circuit Court of Appeals, Sixth Circuit. February 4, 1913.) 

No. 2,252. 

1. Bankrtjptcy (§ 4.55*) — Appeals — Decisio.n'S' Ebviewable. 

An order niade on the pétition of a trustée to reconsider a claim 
previously allowed is one allowiug or rejecting a claim, aud revievvable 
on appeal, under Banl^r. Act July 1, 189S, c. 541, § 25a (.3), 30 Stat. 553 
(U. S. Comp. St. 1901, p. 3432), wliere the amount of tlie claim is suf- 
flcient. 

[Kd. Note. — For otlier cases, see Bankruptcy, Cent. Dig. § 916; Dec. 
Dig. § 455.* 

Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

2. Corporations (§ 216*) — Liability of Stockiiolder — Law Governing. 

Wbether a stockiiolder of a bankrupt corporation, who obtained bis 
stock in exchange for property worth less than the par value of the 
stock, is liable to the corporation or its creditors for the différence iu 
value, is a question governed by the local law. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 829-834; 
Dec. Dig. § 216.*] 

3. Bankruptcy (§ 282*) — Corporations (§ 232*) — Liability of Siockhold- 

ERS KnFORCEMENT BY TRUSTEE. 

Under the law of Ohio, as settled by décision, that partners who or- 
ganise a corporation, to whicli they transfer the partnersbip property in 
excliange for stock, are to be treated as original subscribers for the 
stock, each of whom bas paid on the stock issued to him a sum equal to 
the actual value of his interest in the property transferred, aud is a 
debtor to the corporation for the unpaid balance, such liability may be 
enforced by the trustée in bankruptcy of the corporation for the benefit 
of gênerai creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 426 ; Dec. 
Dig. § 282;* Corporations, Cent. Dig. §§ 879, 880, 883, 884; Dec. Dig. § 
232.*] 

4. Bankruptcy (§ 154*) — Claim Provable — Set-Off.s. 

Baiikr. Act July 1, 1808, c. .541, § C8a, .30 Stat. 565 (U. S. Comp. St. 
1901, p. 3450), provlding that, in case of nuitual debts or mutual crédits 
between the estate of a bankrupt and a creditor, the account shall be 
stated, and one debt shall be set ofC against the other, and the balance 
only shall be allowed or paid, does uot apply in case of a creditor of a 
bankrupt corporation, who is also a stockholder and iudebted to the 
corporation for an unpaid balance on his stock subscriptiou. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 451-455 ; 
Dec. Dig. § 154;* Set-OfC and Couuterclaini, Cent. Dig. § 123.] 

5. Bankruptcy (§ 326*) — Corporations — Claims by Stockiiolder — Equita- 

ble Set-Off. 

In such case, however, the clalni of the creditor stockholder should 
not be allowed until his indebtedness to the bankrupt has been coUected 
by plenary suit, and in the event it is found uncollectible the amount 
may be applied on his claim as an équitable set-off. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 514 ; Dec. 
Dig. § .326.*] 

Appeal from the District Court of the United States for the West- 
ern Division of the Northern District of Ohio; John M. Killits, 
Judge. __^ 

•For other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In tlie matter of the Fostoria Undermuslin Company, bankrupt.. 
From an order denying- liis pétition for the disallowance in part o£ 
the claim of Cari F. Steinle, Alexander Kiskadden, trustée, appeals. 
Reversed. 

The trustée souglit to liave a claim of Steinle re-examined aud dimiiiishecl, 
which liad been allowed December 4, 1909. The claim was for .flC,549, with 
interest from Oetober 23, 1909. The claim was l)ased upon flve promissor.y 
notes, two for $6,500 each and three for $l,OtX) each, bearing date March 26, 
1909, and falling dne on différent dates between that time and Oetober 26th 
following, with 6 per cent, interest. The notes were executed by the C. 0. 
Andersen Mannfacturing Company (whose uame was changed to the Fostoria 
Undermuslin Company) to the order of A. V. Baumau, aud were indorsed 
by Banman, Henry Hughes, and C. O. Frick. Bauman discounted tlie paper 
and turned the money over to the Fostoria Company. Wlien the notes ma- 
tured, the Company was unable to pay them, and they were taken up by Bau- 
man and held by him uutil November 2, 1909, when they were assigned to 
Steinle. The facts alleged in support of the right to hâve the claim dimiu- 
ished were, in substance, that Bauman suhscribed for 300 sliares, of the 
par value of $100 each, of the capital stock of the Company, but did net 
fully pay for the shares, and so is Indebted to the Company for the bal- 
ance remaining due upon his subscription ; that Bauman was the real owner 
of the notes and the claim, but that, if it should be found that they were in 
fuct owned by Steinle, since he obtained the notes after maturity, the claim 
in bis hands was subject to a set-off to the extent of such balance. 

In June, 1904, C. 0. Anderson and Bauman formed a copartnership for the 
purpose of manufaeturiug muslin uuderwear, accjuiring a factory, with goods 
and stock, and conducting the business at Fostoria, Ohio. They also pur- 
chased and removed to this factory certain equipment and goods of a Com- 
pany in Saginaw, Mich. In Oetober, 1904, they incorporated a company un- 
der the laws of Ohio, witli an authorized cai)ital stock of .$100,000; Anderson 
and Bauman each subscribing for 44 shares, J. J. Anderson for 10 shares, 
and Anna Rose G. Bauman and Helen May Anderson for 1 share each, thèse 
flve persons being also the incorporators aud directors. The company, 
through thèse directors, thereupon purchased the partnership ijroperty, busi- 
ness, and good will of Anderson and Bauman, aud assumed the firm's ob- 
ligations for the considération of 602 shares ($00,200 par value) of what' 
was characterized as "the fully paid and nonassessable stock" of the newly 
incorporated company. This was to include the shares subscribed, "and the 
Issue of which was in full satisfaction of the obligations assvimed by them 
and each of them by said subscription." In the summary of the évidence 
it appears that the real estate turned over to the corporation was purchased 
by Anderson and Bauman for $5,000; that the purchase of the articles at 
Saginaw was from a company that had gone into liquidation, which, after 
disposing of part of its property to others, sold the remainder to Anderson 
and Bauman for $7,500. The référée found that the property and articles 
of every kind turned over by the copartnership to the company in payment 
of the 602 shares of stock cost the flrm from $27,500 to $32,500. The com- 
pany sold 200 shares of its so-called treasury stock to Henry Hughes, one of 
the indorsers of the notes In dispute, at $67.50 per share. This price was 
made and accepted on the représentation of Anderson and Bauman that they 
had invested $40,000 in the property turned over to the company, and the 
declared purpose was to sell the stock to Hughes at a price "that would 
let him in on the same basis as Anderson and Bauman," beeause "Hughes had 
originally intended to join the partnership." The référée found that the fair 
and reasonable value of ail of the property, which Anderson and Bauman 
sold to the company, "did not exceed the sum of forty thousand ($40,000) dol- 
lars," and that the overvaluation of the property "was not due to error 
of judgment on the part of C. C. Anderson aud A. V. Bauman and other 
directors of the corporation at the time of tlie transaction. * • * " 

Of the 602 shares of stock received for the sale of the property, Bauman 
received 300 shares ($30,000 par value), and is still the owner of the stock. 
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The flndlng of the référée respectins thèse shares Is as follows : "That at the 
time of the issue to him of the said three hundred shares of stock" of the 
Company "Bauman was aware of the overvaluation of the property of Ander- 
sen and Bauman, and that his balf interest in the partnership, for which he 
received the three hundred shares of stock of the par value of one hundred 
($100) dollars each, was worth not to exceed twenty thousand ($20,000) dol- 
lars." 

The référée ordered Stelnle's clalm of $16,549 to be reduced in the sam 
of $10,000, letUng it stand as "allowed against the bankrupt" for $6,549, wlth 
Interest. The court below reversed the referee's order, denied the pétition 
of the trustée to dlsallow the claim, and dismissed the pétition with costs. 
The case was brought to this court upon appeal prayed and allowed within 
10 days of the date of the order made by the court below. 

McCauley & Weller, of Tiffin, Ohio, for appellant. 
King & Ramsey, of Sandusky, Ohio, and H. C. De Ran, of Fremont, 
Ohio, for appellee. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
McCALL, District Judge. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
We shall consider the case under the objections urged on behalf of 
appellee : (a) The case is not appealable ; (b) no stock liability exists 
against Bauman ; (c) such liability cannot be set off against the claim 
of Steinle. 

[1] The Appeal. The object of the proceeding before the référée 
was to hâve the claim of Steinle, as previously allowed, reconsidered 
and in substantial portion disallowed. This involved a controversy of 
fact concerning the value of the copartnership property and the na- 
ture of the sale to the company, which resulted in the issue of 602 
shares of the corporate stock in payment for the property; and it 
also embraced Bauman's part in the transaction, his half interest in 
the partnership property, and the 300 shares received by him of such 
602 shares of the stock. The reversai in the court below of the order 
of the référée operated to restore and allow the daim as originally 
proved. It follows, we think, that the trustée instituted a proceeding 
in bankruptcy, which was appealable to this court under section 25a(3) 
(Act July 1, 1898, c. 541, 30 Stat. 553 [U. S. Comp. St. 1901, p. 
3432]). Matter of Loving, 224 U. S. 183, 187, 32 Sup. Ct. 446, 56 
!.. Ed. 725 ; Cooper, Trustée, v. Miller, 203 Fed. 383 (C. C. A. 6th Cir.) 
[2] Alleged Stock Liability. No opinion was handed down in the 
court below, and we hâve no means of ascertaining the views of the 
learned trial judge, except as they were stated in the arguments of 
counsel, and as they appear in their briefs. The daims that no liabil- 
ity of Bauman exists in respect of the 300 shares of stock received by 
him, and that, if there be any such liability, it cannot be set off against 
the claim of Steinle, présent questions of some difficulty. However, 
since the promissory notes were past due when obtained by Steinle, 
it is not disputed that they were received by him subject to any dé- 
fense of the company to which they would hâve been open in the 
hands of Bauman. If the facts are accepted, as in substance found 
by the référée, that the overvaluation of the partnership property was 
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not due to error in judgment of Anderson and Bauman and the other 
directors of the corporation at the time of the transaction, and that 
Bduman then knew that the portion of the property he was trans- 
ferring to the company was $10,000 less in value than the par value 
of the stock he was receiving, we are met with the question whether 
proof of the claim must be allowed and payments made upon it out 
of the bankrupt's assets ratably with the claims of the gênerai cred- 
itors, who confessedly are not indebted to the estate, without regard 
to the unpaid portion of the Bauman stock. Could Bauman hâve re- 
tained the notes and maintained this position? As pointed out in the 
statement, the corporation was organized under the laws of Ohio. 
Whether Bauman is liable for the unpaid portion of the stock he 
received is a local question, and is governed by the pertinent rule of 
décision of the Suprême Court of Ohio. Black v. Zacharie & Co., 3 
How. 482, 511, 11 L. Ed. 690; Thompson v. Fairbanks, 196 U. S. 
516, 523, 25 Sup. Ct. 306, 49 L. Ed. 577; Détroit Trust Co. v. Pon- 
tiac Savings Bank, 196 Fed. 29, 33, 115 C. C. A. 663 (C. C. A. 6th 
Cir.); In re Jassoy Co., 178 Fed. 515, 516, 101 C. C. A. 641 (C. C. 
A. 2d Cir.); Shaw v. Goebel Brewing Co., 202 Fed. 408 (C. C. A. 
6th Cir.); Mishawaka Woolen Mfg. Co. v. Westveer, 191 Fed. 465, 
466, 112 C. C. A. 109 (C. C. A. 6th Cir.). 

[3] It has been laid down by the Suprême Court of Ohio (Gates, 
Adm'r, v. Tippecanoe Stone Co., 57 Ohio St. 60, 48 N. E. 285, 63 Am. 
St. Rep. 705), upon facts in efifect kindred to those found by the 
référée hère, that each partner will be regarded as an original sub- 
scriber for so much of the stock as is issued to him, and credited on 
his subscription for only the actual value of his interest in the part- 
nership property transferred to the corporation in payment of the sub- 
scription, holding in the second paragraph of the syllabus, in which 
ail the judges concurred: 

"The balance left, after applying this crédit, wlll be deemed a debt due 
froru him to the corporation, and, therefore, corporate assets." 

The way in which this conclusion of the court was reached may 
in part be indicated bv a portion of the opinion (57 Ohio St. 78, 48 N. 
E. 287, 63 Am. St. Rep. 705) : 

"This attempt by McLain and his associâtes to dispose of their property at 
a fictitious or Inflated value, to a corporation of their own création — one de- 
signed and brought into existence chiefly for that purpose — should be re- 
garded as a fraud upon the subséquent ereditors of the concern, although 
no evil intent accompanied the transaction and the différence between the 
actual and the inflated value of the property so conveyed should be deemed 
unpaid subscription upon the stock issued in this way, whenever necessary to 
protect the rijjhts of the corporate ereditors." 

This language is in harmony with the first paragraph of the syllabus, 
and we understand the décision still to express the law of Ohio on this 
subject. It is not claimed in the présent case that the court below un- 
dertook to review the évidence offered before the référée, or to déter- 
mine that such évidence did not sustain the referee's findings of fact. 
The claim is that the court relied on certain décisions, like In re Jassoy, 
supra, where the court followed a décision of the Court of Appeals of 
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New York, in which it was held that the liability of a person in a situa- 
tion similar to that of Bauman does not exist in favor of the corpora- 
tion ; also Sternbergh v. Duryea Power Co., 161 Fed. 540, 88 C. C. A. 
482 (C. C. A. 3d Cir.), where it was held (under a statute of Pennsylva- 
nia expressly authorizing corporations to take patent rights and issue 
stock theref or to the amount of their value, and providing, f urther, that 
the stock so issued "shall be declared and taken to be f ull-paid stock, and 
not liable to any further calls or assessments"), the facts adduced did 
not présent a "case of an uncollected or unpaid assessment or of a 
subscription," and, since the "trustée acquired no higher rights than 
the bankrupt possessed," recovery was denied; also In re Alleman 
Hardware Co., 181 Fed. 810, 812, 814, 104 C. C. A. 320, 324 (C. C. 
A. 3d Cir.), where it was f ound, reversing the court below, that : 

" * * * The value of the consideratioa of the stock was falrly debata- 
ble, and the corporation enjoyed, used, and dld its entlre corporate business 
for several years on the property conveyed to It, and where the property 
cannot be restored or the contract rescinded, and where no person hère In- 
terested was In any way Induced to act or was misled or wroiiged by the 
maintenance of that status, we thlnk the corporation lias no sucli rlght or 
clalm agalnst Gitt as prevents liis unquestioned debt from partlclpating in 
this distribution," 

— and again, following the settled rule that the rights vested in a 
trustée in bankruptcy are simply those of the bankrupt, the court 
held that proof of the claim should be allowed. 

It is to be observed of ail those cases that they are not in accord 
with the rule of the Suprême Court of Ohio as expressed in the Gates 
Case: That the balance due upon the stock shall be "deemed a debt 
due from him [the person so receiving the stock] to the corporation." 
It is scarcely necessary to say that the balance of Bauman's unpaid 
subscription cannot be regarded as "a debt due from him to the cor- 
poration," without according to the trustée in some form of action the 
right to recover such balance. Hence we cannot apply the rule rec- 
ognized by the Suprême Court of the United States, in a number of 
décisions, to the effect that a contract made for the accomplishment 
of a legitimate and necessary object and in good faith between a cor- 
poration and its stockholders to dispose of its stock at less than its 
par value is binding on the company, although it may (or may not 
under certain circumstances) be treated as a fraud in law on its cred- 
itors and so not binding upon them, as, for example, in Scoville v. 
Thayer, 105 U. S. 143, 154, 26 L. Ed. 968; Sawyer v. Hoag, 17 Wall. 
(84 U. S.) 610, 619, 21 L. Ed. 731 ; Potts v. Wallace, 146 U. S. 689, 
703, 13 Sup. et. 196, 36 L. Ed. 1135; Camden v. Stuart, 144 U. S. 
105, 113, 12 Sup. Ct. 585, 36 L. Ed. 363; Clark v. Bever, 139 U. S. 
97, 112, 11 Sup. Ct. 468, 35 L. Ed. 88: Handley v. Stutz, 139 U. S. 
417, 437, 11 Sup. Ct. 530, 35 L. Ed. 227. 

Nor does the rule expressed in the class of cases likc York Manu- 
facturing Co. v. Cassell, 201 U. S. 344, 352, 26 Sup. Ct. 481, 50 L. 
Ed. 782, bave any relevancy to a case governed as this one is by the 
rule of the Gates Case ; for the very point is that Bauman's debt was 
due, if at ail, to the corporation, and is recoverable by its trustée for 
that reason. It is to be noticed and kept in mind that, aside from 
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those who took part in transferring the partnership property, it is not 
claimed that crédit was ever extended to the corporation by any one 
having knowledge of the scheme for içsuing nonassessable stock in 
payment for property worth materially less than the par value of the 
stock. Of course, as respects persons who might hâve given crédit 
with knowledge of the scheme, a différent question would be pre- 
sented. This is recognized in the Gates Case, 57 Ohio St. 78, 48 K. 
E. 285, 63 Am. St. Rep. 705 ; also by this court in Rickerson Relier 
Mill Co. V. Farrell Foundry & Machine Co., 75 Fed. 554, 560, 23 C. 
C. A. 302. We therefore ïiold that, upon the hypothesis of the ref- 
eree's findings, the balance of $10,000 found to be due from Bauman 
Would be recoverable by the trustée (certainly ratably with other sim- 
ilar obligations of stockholders as far as necessary to meet corporate 
debts) in an appropriate suit brought for the benefit of the bankrupt 
estate. 

[4] The Right of Set-Off. Can Bauman's liability be enforced 
by the trustée through the exercise of the right of set-olï in a case 
like this? At first blush it would seem that the language of section 
68a of the Bankruptcy Act, in connection with the rule in the Gates 
Case, would admit of the set-ofï claimed hère; for section 68a extends 
to "ail cases of mutual debts or mutual crédits between the estate of 
a bankrupt and a creditor," and, as stated, the Ohio rule treats such 
liability as a debt due to the corporation. However we think the true 
interprétation of section 68, cls. "a" and "b", and of such rule is that, 
after the corporation becomes insolvent, any sum due upon a stock 
subscription is impressed with the character of a trust in favor of ail 
the creditors alike, except only such as may bave given crédit to the 
Company with knowledge of the scheme of stock issue. Hence to ap- 
ply such an unpaid subscription as a set-ofif to an ordinary claim heîd 
by the subscriber against the corporation would be to appropriate the 
rights of the other creditors in the subscription debt to the exclusive 
benefit of the person owing it ; or, on the other hand, it might, as re- 
spects his costockholders, subject him to the payment of more than 
his ratable share of the bankrupt's debts. It cannot be said, then, 
that the debts in question are in their nature both mutual and in the 
same right; nor that after the bankruptcy there was any reason for 
enforcing stockholders' liability or Bauman's ratable share thereof 
except for the equal benefit of ail the creditors. 

In Sawyer v. Hoag, supra, 17 Wall, at page 622, 21 L. Ed. 731, 
when passing upon a provision of the Bankruptcy Act of 1867 (14 
Stat. p. 526, § 20), similar to section 68 of the présent act. Justice 
Miller said: 

"ïhis section was not intended to enlarge the doctrine of set-off, or to en- 
able a party to make a set-olï in cases where tlie principles of lega! or équita- 
ble set-off did not prevlously authorize it. ïhe debts must be mutual; must 
be in tbe same right. The case before us is not of that character. The 
debt wliich the appellant owed for his stock was a trust fund devoted to 
the payment of ail the creditors of the Company. As soon as the company 
hécame insolvent, and this faet became known to the appellant, the right of 
set-off for an ordinary debt to its full amount ceased. It becauie a fund be- 
ionging equally in equity to ail the creditors, and could not be aypropriated 
by the debtor to the exclusive payment of his owa claim." 
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To the same effect are Scammon v. Kimball, Assignée, 92 U. S. 366, 
367, 23 L. Ed. 483; Scovill v. Thayer, supra, 105 U. S. 153, 26 L. 
Ed. 968; Babbitt v. Read (C. C.) 173 Fed. 712, 715; In re Howe 
Mfg. Co. (D. C.) 193 Fed. 524, 527; 1 Loveland on Bankr. (4th Ed.) 
p. 661, and note 4; Collier on Bankr. (8th Ed.) p. 796, and notes. 
And the rule that "unpaid subscriptions to the stock of a corporation 
constitute a trust fund for the benefit of its creditors" is stated in 
Fogg V. Blair, 139 U. S. at page 125, 11 Sup. Ct. 476, 35 L. Ed. 104, 
to be "the settled doctrine of this court" ; and, further, in Scovill v. 
Thayer, 105 U. S. 156, 26 L. Ed. 968, it was held: 

"Upon the bankruptcy of the eompany hls obligation was to pay to the 
assignées, upon demand, such an amount upon his unpaid stoclc as would be 
sutHeient, wlth the other assets of the eompany, to pay its debts. He was 
Tinder no obligation to pay any inore, and he was under no obligation to 
pay anythlng until the amount necessary for hiiu to pay was at least ap- 
proxlmately ascertained. Until then his obligation to pay did not become 
complète." 

We hâve still to consider an important case recently decided by the 
Suprême Court of Ohio. It is Niles, Assignée, v. Olszak (87 Ohio St. 
, 100 N. E. 820, decided December 17, 1912, which holds : 

"A stockholder in a savings and loan association organized under the laws 
of this State is entitled, when the association becomes insolvent, to set off, 
as against its assignée for the benefit of creditors, a clalm for money which 
he has on deposlt with the association against his liability for the unpaid 
part of hls stock subscription." 

That case is the nearest approach to this one of any other decided 
by the Suprême Court of Ohio, and so dispenses with the need of 
referring to other décisions of the court. We think the learned judge 
announcing the opinion pointed ont facts which render the décision 
inapplicable hère, when he said: 

"ïhe stock was not issued under the pretense of being or purporting to be 
fully i)aid. when in fact it was not paid for. There was no contrivance to 
release the debt for the stock, and substitute a loan therefor. It is not a 
case In which a corporation had held itself out to the public as having a 
larger paid-up capital than it actually had. * * * ïhe statute prescribes 
* * * that uo such association shall commence business until at least 
one-lialf of caeh subscription has hcen fully paid up. There is no claim that 
this was not doue, and the presumption is that it was done. ïhe finding of 
facts shows that the association was duly organized under tlie statute. There 
is no claim that it ever pretended that any more than 50 per cent, of each 
subscription had been paid in. or that any one ever gave crédit on the faitli 
that ail of its stock had been paid in full. * * * It is conunon knowledge 
that many of the subscribers to the stock of such savings associations make 
their deposits therein with the intention and understanding that such de- 
posits shall be made and used for the purpose of paying for the 
stock. * * *" 

Thus it may be fairly inferred that ail creditors of the savings bank 
were chargeable with knowledge that only 50 per cent, of its capital 
stock had been paid in, and that it was understood that the deposits 
should be appHed to the payment of the balance due on the subscrip- 
tions. This in principle agrées with what we bave already pointed 
out as recognized by the same court in the Gates Case, and by this 
court in Rickerson Roller Mill Co. v. P'arrell Foundry & Machine Ce, 
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respecting the rights of persons who extend crédit to a corporation 
with knowledge of the arrangement under which its stock subscrip- 
tions hâve been made. It may well be that as to ail such persons the 
unpaid subscriptions do not constitute a trust fund, in the sensé that 
it is not open to set-off. 

Furthermore, any suit rightly to enforce payment of unpaid stock 
subscriptions would hâve to be of a plenary character (In re Halev, 
158 Fed. 74, 85 C. C. A. 404 [C. C. A. 6th Cir.] ; In re Remington 
Automobile & Motor Co., 153 Fed. 345, 347, 82 C. C. A. 421 [C. C. A. 
2d Cir.]); and it does not appear that Bauman is a party to the prés- 
ent suit, although he appeared as a witness and so had notice of it. 
We are thus led to believe that the set-ofï was not permissible. 

[5] What, then, should be done with the claim of Steinle? We 
hâve felt bound under the présent record to assume that Bauman is 
solvent. If the claim be allowed and permitted now to share in the 
assets, according to the undisputed statement of counsel for appellee, 
Steinle would receive a sum nearly equal to the amount found by the 
référée to be due from Bauman upon his subscription. Still, if Bau- 
man could meet his unpaid balance, not to speak of the liability of 
any of his costockholders, no ultimate loss to the other creditors 
would ensue. If, on the other hand, Bauman should not be able to 
pay anything remaining due on his subscription, Steinle (who stands 
no better than Bauman) would profit at the expense of the other cred- 
itors. In the latter event, however, the reasons for denying the set- 
off (or at least its équivalent in the nature of an équitable défense) 
against the Steinle claim would cease; for nothing would be gained 
by suit upon the subscription, and so nothing could be lost by the 
gênerai creditors by applying whatever sum is really due from Bau- 
man toward payment of the Steinle claim. Rolling Mill Co. v. Ore & 
Steel Co., 152 U. S. 615, 616, 14 Sup. Ct. 710, 38 L. Ed. 565. 

Since it would be obviously inéquitable to permit the Steinle claim 
to share ratably in the assets before properly disposing of the question 
of Bauman's obligation and his ability to pay it (In re Wiener & 
Goodman Shoe Co. (C. C.) 96 Fed. 949, 950, and In re Duryea Pow- 
er Co. (D. C.) 159 Fed. 783, 784, the underlying principles of which 
we regard as applicable), we are constrained to hold that the order of 
the court below allowing the claim should be reversed, with costs; 
that ail proceedings upon the Steinle claim be stayed, and ail dividends 
that would accrue on such claim, if allowed, be withheld and preserved, 
until the Bauman debt and its availability be finally settled. If such 
debt be coUected by the trustée, Steinle's claim shall be allowed in 
full ; if by reason of his insolvency Bauman's debt is not collectible 
in'whole or in part, Steinle's claim shall be accordingly reduced and 
the remainder allowed. An order will be entered reversing the cause, 
and remanding it for further proceedings, not inconsistent with this 
opinion. 
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COOPER V. MILLER. 
(Circuit Court of Appeals, Slxth Circuit. February 4, 1913.) 

No. 2,258. 

1. Bankbtjptcy (§ 440*) — Review — Mode — Appeal. 

Where an order appealed from Involved both the rejection and the 
allowance of clalms each for more than $500, and a eontroversy of fact 
coneerning the flnaucial condition of the bankrupt at the time claimant 
received certain disputed payments, and whether claimant had reasonable 
cause to belleve that such payments would, if enforced, effect a préfér- 
ence, the order was reviewable by appeal, authorized by Bankruptcy Act 
July 1, 1898, c. 541, § 25a (3), 30 Stat. 553 (U. S. Comp. St. 1901, p. 3432), 
and not by a pétition to revise. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 915; Dec. 
Dig. § 440.* 

Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
C. 0. A. 9.] 

2. Eankbuptct (§ 164*) — Claims — Préférences. 

Where claimant, shortly after he became président and manager of a 
hôtel Company, and withln four months prlor to bankruptcy, knew that 
the Company was Insolvent, and with such kuowledge loaned to It $4,000 
wlth whlch to pay taxes, etc., and thereafter he received payments ori 
such debt prlor to bankruptcy, such payments constituted a préférence, 
whlch the trustée was eutltled to recover ; claimant being also preeluded 
from proving the balance of the debt against the estate until the prefer- 
ential payments had been returned. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 267; Dec. 
Dig. i 164.*] 

Appeal from, and Pétition to Review, an Order of the District Court 
of the United States for the Western District of Kentucky; Walter 
Evans, Judge. 

Pétition by A. R. Cooper, trustée in bankruptcy of the New Galt 
House, against W. Scott Miller, to expunge certain claims because of 
an alleged préférence. From a decree affirming a referee's order 
denying the claimant's right of subrogation and lien, but reversing 
so much of the order as disallowed a certain balance as a gênerai claim, 
etc., the trustée appeals, and files a pétition for review. Reversed and 
remanded on the appeal, and pétition to revise dismissed. 

Gifïord & Steinfeld, of Louisville, Ky., for appellant. 
Sheild & Campbell and Camden R. McAtee, ail of Louisville, Ky., 
for appellee. 

Before WARRINGTON and DENISON, Circuit Judges, and Mc- 
CALL, District Judge. 

WARRINGTON, Circuit Judge. The only question contested is 
whether the trustée can treat as a voidable préférence, and so recover 
of Miller, $2,056.50 which he, as président and manager of the bank- 
rupt Company, within four months of the bankruptcy, paid out of its 
funds to himself on account of a loan previously made by him to the 
Company. The New Galt House Company, a corporation, was ad- 

•For other cases see same toplc & § numbek tn Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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judged bankrupt and the trustée was elected in April, 1911. Miller 
became président and manager of the company April 1, 1910. He 
owned over 300 shares of its capital stock, and, while président, ap- 
pears to hâve assisted the company by loans of nioney in dififerent 
amounts to the extent of $10,000. Certain taxes of the city of Louis- 
ville were assessed against the property of the bankrupt as of Sep- 
tember 1, 1909; one sum being for $3,073.68, and the other for $32.90, 
aggregating $3,106.58. When thèse taxes became due the company 
was unable to pay them, and Miller was unable to borrow money in 
its name. He borrowed $4,000 in bis own name, and gave the money 
to the company to pay the taxes and "other debts," and on June 29, 

1910, the company paid the taxes. December f oUowing, Miller, in his 
officiai capacity, executed a demand note in the name of the company 
in his own favor individually for the amount of the taxes so paid, and 
in April, 1911, made proof in bankruptcy of the note, claiming that 
the taxes were paid at the instance and request of the officers of the 
corporation to avoid accumulation of penalties and interest, crediting 
the company with two payments made upon the note, one January 9, 

1911, of $1,406.50, and the other January 13, 1911, of $650, or $2,- 
056.50, stating that ail interest had been paid to April 1, 1911, and 
leaving a balance due of $1,050.08. As to this sum he asserted a lien 
upon the property of the bankrupt, claiming subrogation to ail rights 
of the city of I^ouisville for collection of such taxes. 

It would seem that this proof of claim, and also of two other claims, 
one for $4,000 and another for $6,000, had been formally allowed by 
the référée ; but, as the court below remarked, the record is confusing 
as to the two claims last mentioned. However, it is not important to 
consider any of the claims, except the one concerning the taxes and 
the effect of the two payments mentioned as having been made on 
account of the sum advanced by Miller for that purpose. On pétition 
and amendment thereto of the trustée to re-examine and disallow this 
latter claim as respects the alleged lien, the référée disallowed the bal- 
ance of $1,050.08 as a preferred claim, and ordered appellee to return 
the payments (amounting to $2,056.50), which were received by him, 
as stated, f rom the company on account of the total taxes paid ; hold- 
ing in substance that Miller was a volunteer, and entitled only to the 
rights of a gênerai creditor as to the $4,000 loaned to the company at 
the time the taxes were paid, that the orders previously made allow- 
ing that claim, and also the additional claim of Miller for $6,000, be 
set aside, and the claims disallowed, and, further, that Miller could 
"bave no claim against the estate allowed until such return is made." 

[ 1 ] The court below affirmecl the order of the référée denying the 
right of subrogation and lien, but reversed the other order, and directed 
the référée to enter an order allowing the balance of $1,050.08 as a gên- 
erai claim in addition to another one found to hâve been previously 
allowed as a gênerai claim in favor of Miller for $6,893.42. Within 
ten days an appeal was prayed and allowed, but only to the order re- 
versing the référée ; and since that order distinctly involved both re- 
jection and allowance of claims each for more than $500, also a con- 
ttoversy of fact touching the financial condition of the bankrupt at 
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the time Miller received the payments in dispute, and also the ex- 
istence or not of reasonable cause on his part to believe that such pay- 
ments wotild, if enforced, effect a préférence (section 60b of the Bank- 
ruptcy Act [Act July 1, 1898, c. 541, 30 Stat. 562 (U. S. Comp. St. 
1901, p. 3445)], as amended by Act June 25. 1910, c. 412, § 11, 36 
Stat. 842 [U. S. Comp. St. Supp. 1911, p. 1506]), we think the case 
is rightlv pending hère upon appeal. under section 25a (3) of the 
Bankruptcy Act. Matter of Loving, 224 U. S. 183, 188, 32 Sup. Ct. 
446, 56 L. Ed. 725 ; Kiskadden, Trustée, v. Steinle, 203 Fed. 375 (C. 
C. A. 6th Cir.). The trustée also filed a pétition to revise in matter of 
law, but this is inconsistent with the appeal, and must be dismissed for 
that reason. Barnes v. Pampel, 192 Fed. 525, 113 C. C. A. 81 (C. C. 
A. 6th Cir.); Martin v. Globe Bank & Trust Company, 201 Fed. 31 
(C. C. A. 6th Cir.). 

[2] We thus reach the question stated at the beginning of this opin- 
ion. The sums of money which the référée ordered Miller to return 
to the bankrupt estate were received by him, as stated, on January 
9 and 13, 1911. Miller testified that when he became connected with 
the Company, April 1, 1910, he thought it was insolvent, because upon 
examination he found that it — ■ 

"owed $25,000 more ttian they liad represented. Q. You found they were 
Insolvent when you went In there? A. Ye.s; I dldn't know it at the tlme. 
I found that ont later. I want to correct that statement." 

After stating later that he "thought there was a chance to pull it 
out," he testified that in June and July, 1910, he thought the company 
was insolvent. Again he was asked: 

"What were tlie assets and llaWlities of the company at the time you 
took cliargeî A. I don't know exaetly, but I think it was about $105,000" — 

meaning, as he stated, "debts hanging over it, mortgages, etc." 

He explained, further, that the property and assets of the company 
had not been increased, stating: 

"I didn't buy any furnituro. I didn't buy auything. It took ail my time 
to fix the plurabing up and the elevators. I didn't buy anything, except 
somethlng to eat." 

This was succeeded by the following questions and answers: 

"Then the assets at the time Mr. Cooper took charge as recel ver, and the 
time that you weut in as pi-esident of the company, were the same? A. Yes. 
Q. ITow about the delttsV Did the debts Inerease any during that year? A. 
Yes; they increased. Q. How much'' A. Well, I think along about $7,000 
or $8,000." 

Thus Miller was well situated to gain knowledge of the company 's 
financial condition, but not to escape the effect of that knowdedge when 
receiving the money. While the intent of the company is not, by 
reason of the amendment, important hère, yet the company was 
chargeable with the knowledge of its président, and both the company 
and Miller must hâve known that the debtor could not pay its other 
creditors a percentage of their claims similar to the rate he was paying 
himself , and, consequently, that the enforcement of the transfer would 
inevitably give to him a préférence over the other creditors of the 
203 F.— 25 
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same class. It also appears that there was a heavy mortgage upon the 
property ; but we do not discover that the company could pay the in- 
terest accruing under the mortgage, any more than it could meet its 
current taxes. The learned trial judge said, among other things, in 
his opinion: 

"The property covered by the mortgage was not sufflcient by several thou- 
saiid dollars to discharge the mortgage debt. The bankrupt's Personal proi> 
erty brought several thousand dollars, from wlilch the gênerai credltors 
may receive a small dividend only. There is no possibility of a surplus for 
the bankrupt corporation, or ail the holders of its capital stock. ïliey In- 
evitably lose ail. * » •" 

The dual relation of Miller to the company, as its officiai head and 
as creditor, we think, justifies the inference that his admissions of the 
company's insolvent condition meant that he understood the fair value 
of ils property to be less than its debts (section 1, par. 15, of the Bank- 
ruptcy Act) ; and hence it is unnecessary to attempt to détermine the 
full efïect of the last amendment to section 60b.' 

We are constrained to hold that the trustée is entitled to recover of 
Miller the sums so received by him, with interest, and that, in view 
of section 57g of the Bankruptcy Act, Miller's claims as a gênerai 
creditor shall not be allowed unless and until he shall return the mon- 
ey so transferred to him. We cannot from the présent record safely 
estimate or state the amounts of such claims, but they can be readily 
ascertained and fixed below. 

The order covered by the présent appeal must be reversed, with 
costs, and the cause remanded for f urther proceedings not inconsistent 
with this opinion. 

1 ïhe learned judge who decided the présent case considered this amend- 
ment in Re Sam Z. Lorch & Co. (D. 0.) 199 Fed. 944, 947. See, also, In re 
F. M. & S. Q. Carlile (D. C.) ]99 Fed. 612; 1 Loveland on Bankruptcy (4th 
Ed.) § 492; 3 Remington on Bankruptcy, Supplément, § 1401%. 
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UNITED STATES T. EXPLORATION CD., Limited, et aLf 

(Circuit Court of Appeals, Eighth Circuit January 13, 1913.) 

No. 3,80a 

1. Appeai. and Ebbob (§ 327*) — Parties — Appellees. 

One made a party défendant merely because he was a conduit through 
wbicli tltle to lands In controversy passed to the real défendants, and 
who as shown by the record had no Interest In the suit, need net be 
joined In an appeal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 1814- 
1820, 1822-1835 ; Dec. Dig. § 327.*] 

2. Limitation or Actions (| 100*)— Sxjits to Cancel Patents— Limitation— 

CONSTEUCTION OF STATUTB. 

Act March 3, 1891, c. 561, | 8, 26 Stat 1099 (U. S. Comp. St 1901, 
p. 1521), provlding that suits by the United States to cancel patents to 
lands thereafter issued shall only be brought within six years after the 
date of the Issuance of such patents, Is subject to the long-established 
équitable rule that In suits for fraud, where the fraud has been con- 
cealed, limitation does not begin to run until Its discovery by the party 
defrauded, and cannot be invoked in bar of a suit to cancel patents to 
lands fraudulently acqulred through dummy entrles, where the perpetra- 
tors and beneflclaries of the fraud, by means of secret conveyances pur- 
posely wlthheld from record, hâve concealed It until after six years from 
the date of the patents, and where the suit Is commenced within six 
years from the time the fraud was or could hâve been discovered by the 
offlcers of the government 

[Ed. Note.— For other cases, see Limitation of Actions, Cent Dig. |§ 
823, 480-493 ; Dec. Dig. § 100.*] 

Appeal from the District Court of the United States for the District 
of Colorado; Robert E. Lewis, Judge. 

Suit in equity by the United States against the Exploration Com- 
pany, Limited, and Philip L. Poster. Decree for défendants, and com- 
plainant appeals. Reversed. 

For opinion below, see 190 Fed. 405. 

B. D. Townsend, Sp. Asst. Atty. Gen., of Washington, D. C. (Harry 
E. Kelly, U. S. Atty., of Denver, Colo., on the brief), for the United 
States. 

Henry McAllister, Jr., of Denver, Colo. (Joël F. Vaile and William 
N. Vaile, both of Denver, Colo., on the brief), for appellees. 

Before SANBORN and CARLAND, Circuit Judges, and W. H. 
MUNGER, District Judge. 

CARLAND, Circuit Judge. This is an appeal from a decree of the 
District Court of the United States for the District of Colorado, dis- 
missing upon demurrer a bill of the United States fîled for the purpose 
of having set aside and declared null and void certain patents for coal 
lands. 

[ 1 ] Appellees move to dismiss the appeal for the reason that Alex- 
ander Burrell was a party défendant in the court below, and is not 
made a party on this appeal. We do not think the record shows that 
Burrell had any interest in the subject-matter of the suit. There is a 

*For other cases see same topic & % humbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexai 
t Rebearlng denied April 26, 1313. 
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gênerai allégation in the bill that the défendants, including Burrell. 
claimed some interest in the lands in controversy ; but this allégation 
must be construed as to Burrell with référence to the spécifie allégation 
that he was simply a conduit through which the title to the lands passed 
to one Smith, and that he took no beileficial interest therein. Taking 
the allégations of the bill to be true, no relief could be granted there- 
under against Burrell. The motion to dismiss, therefore, will be de- 
nied. 

The bill was dismissed in the court below for the reason that the 
statute of limitations (Acts March 3, 1891, ce. 559, 561, § 8, 26 Stat. 
1093, 1099 [U. S. Comp. St. 1901, p. 1521], and Act March 2, 1896, 
c. 39, 29 Stat. 42 [U. S. Comp. St. 1901, p. 1603]) had barred the, 
action. The statute ref erred to, so far as material, reads as follows : 

"That suits by the United States to vacate aud aiiiinl aiiy patent heretofove 
Issued shall only be t)rought withln flve years from the passage of thls aet, 
and suits to vacate and anmil patents hereafter issned shall only be bi'ought 
within six years after the date of the issuance of such patents." 

The bill charged that the Exploration Company was a corporation 
organized and existing under the laws of Great Britain, and that nei- 
ther said Exploration Company nor any of its officers or stockholders 
were qualified by law to enter, purchase, or hold any of the coal lands 
of the United States under any of the public land laws ; that, not- 
withstanding this, the Exploration Company, through its duly author- 
ized officers and représentatives, devised a scheme to defraud the 
United States of the title, use, and possession of a large quantity of 
valuable coal lands situate in the state of Colorado, including the lands 
particularly described in the bill ; and that this scheme to defraud was 
to be accomplished by means of what are known as "dummy" entries. 
The bill sets forth in détail the false and fraudulent affidavits and 
other means by which the officers of the United States were induced to 
issue patents. Six of the patents in suit were dated October 16, 1902, 
and three were dated September 16, 1902. The fraud was discovered 
in 1909, and the bill filed March 3, 1911. 

Anticipating the défense of the statute of limitations, above quoted, 
the bill charged that it was a part of the conspiracy that the frauds 
perpetrated upon the United States should be, and that they in fact 
were, concealed from the United States until after six years had 
elapsed from the date of the issuance of the patents, for the express 
purpose of defrauding the United States of its équitable remedy, 
namely, a cancellation of the patents. The bill also charged that this 
purpose of concealnient was accomplished by affirmative acts of fraud 
consummated by and on behalf of the défendants during the period 
of concealment. Thèse subséquent fraudulent acts included (a) the 
exécution of conveyances by the "dummy" entrymen, which convey- 
ances were in fact executed at the time applications were made to enter 
the lands, but the dates of which were left blank, and afterwards false 
dates inserted ; (b) the exécution of several mesne conveyances to 
secret trustées, through which the title was tinally merged in the de- 
fendant Exploration Company; (c) the withholding from the records 
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and from the knowledge of the United States of thèse conveyances, 
which, if known, woukl hâve disclosed the triie facts in the premises. 
Other fraudulent devices to conceal the transaction are also alleged. 

[2] The question presented for décision is concisely stated in appel- 
lant's brief , as f oUows : 

"If the TJuiteil States is defrawled of public lauds by means of 'dummy' 
eiitries. and the periietrators and beneficiaries of tlie fraud by subséquent 
and affirmative acts of fraud conceal the orifjinal fraud from the knowl- 
edge of the governnient xmtil after six years hâve elapsed from the date of 
fhe issnance of the patents, will a court of equity j^ermit tlie wrongdoers to 
(njoy the fruits of their fraud, by pleading the statute of limitations as a 
défense, when the delay in the institution of suit was deliberately induced 
by fraud practiced upon the governnient for the express purr)ose of gaining 
the beneflts of the statute?" 

This is an équitable action in a court of equity, and the statute 
of Hmitations was passed with direct référence to this class of actions, 
so there can be no controversy over the binding force of the statute. 
It is not ambiguous, and its construction is not difficult in ordinary ac- 
tions of fraud to set aside patents for land. The real question before 
us is whether the enactment of the statute repealed the équitable rule, 
enforced by courts of equity, that, when the object of the suit is to ob- 
tain relief against a fraud, the bar of the statute does not commence 
to run until the fraud is discovered or becomes known to the party in- 
jured by it. The existence of this rule cannot be questioned. In Bailey 
V. Glover, 88 U. S. (21 Wall.) 342, 347, 348 (22 L. Ed. 636), Mr. Jus- 
tice Miller, in delivering the opinion of the court, said : 

"In snits in equity, where relief is sought on the ground of fraud, the au- 
thorities are without conflict in sup])ort of the doctrine that. where the ig- 
norance of the fraud has been produced by affirmative acts of the guilty 
party in concealing the facts from the other, the statute will not bar relief, 
provided suit is brought within proper time after the discovery of the fraud. 
We also think that in suits in equity the decided weight of authority is in 
favor of the proposition that, where the party injured by the fraud remains 
in ignorance of it without any fault or want of diligence or care on his 
part, the bar of the statute does not begin to run until the fraud is dis- 
covered, though there be no spécial circumstances or efforts on the part of 
the party committing the fraud to conceal it from the knowledge of the 
ofher party. Booth v. Lord Warrlngton, 4 Brown's Parliamentary Cases, 
Ifi'î; South Sea Co. v. Wymondsell, H l'eere Williams, 14.'î : Hovenden v. 
Lord Annesley, 2 Schoales & Lefroy, 6.34; Stearns v. Page. 7 How. 819 [12 
1j. Ed. 928]; Moore v. Greene, 19 How. 69 115 L. Ed. 533]; Sherwood v. 
Sutton, 5 Mason, 143 [Fed. Cas. No. 12,782] ; Snodgrass v. Bank of Decatur, 
25 Ala. 161 [00 Am. Dec. 505]. * * * And we are also of opinion that 
this is founded in a sound and philosophical view of the principles of the 
statutes of limitation. They were enacted to prevent frauds — to prevent par- 
ties from asserting rights after the lapse of tluie had destroyed or impalred 
tlio évidence which would show that such rights never existed. or had been 
satisfied, transferred. or extinguished, if they ever did exist. To hold that 
by concealing a fraud, or by committing a fraud in a nianner that It con- 
cealed Itself, until such time as the party committing the fraud could plead 
the statute of limitations to protect it, is to make the law which was de- 
signed to prevent fraud the means by which it is made successful and secure." 

In Kirby v. I^ake Shore, etc., Railroad, 120 U. S. 130, 136, 7 Sup. 
Ct. 430, 433 (30 L. Ed. 569), Mr. Justice Harlan said: 

"Be that as it may, it is an established rule of equity, as administered in 
the courts of the United States, that, where relief is asked on the ground 
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of actual fraud, especlally If such fraud bas been concealed, time wlU not 
run In favor of the défendant untll the dlscovery of the fraud, or until, witb 
reasonable diligence, it mlght hare been discovered. Meader v. Norton, 11 
Wall. 442, 458 [20 L. Ed. 184]; Prévost v. Gratz, 6 Wbeat. 481 [5 L. Ed. 
311] ; Mlcboud v. Glrod, 4 How. 503, 561 [11 L. Ed. 1076] ; Veazie v. Williams, 
8 How. 134, 149, 158 [12 L. Ed. 1018]; Brown v. Buena Vlsta County, 95 U. 
S. 157 [24 h. Ed. 422] ) Rosentbal v. Walker, 111 V. S. 185, 190 [4 Sup. Ct 
382, 28 li. Ed. 395] ; 2 Story, Eq. i 1521a ; Angell on Limitations." 

In Linn & Lane Timber Co. v. United States, 196 Fed. 593, 116 C. 
C. A. 267, the Circuit Court of Appeals of the Ninth Circuit enforced 
the rule referred to in the above citations, where the same statute as iâ 
hère involved was pleaded in bar of the action. 

It will be found f rom an examination of the cases cited that the rule. 
enunciated by them did not arise from the construction of any partic- 
ular statue of Hmitations, but was a rule of equity jurisprudence estab- 
lished soon after the enactment of the Limitations Act of 1623 (St. 
21 James I, c. 16). This act contained no exception in regard to ac- 
tions for fraud, where the fraud had been concealed ; but the courts 
of equity in England established the rule upon the ground that : 

"As fraud Is a secret thing, and may remain undiscovered for a length of 
tlme, during such time the statute of limitations shall not operate, because. 
uutii disicovery, the title to avoid It does not completely arise." Hovenden v. 
Lord Annesley, 2 Schoales & L. 634. 

The rule was considered by Mr. Justice Story in Sherwood v. Sut- 
ton, 5 Mason, 143 (1828) Fed. Cas. No. 12,782. In this case the stat- 
ute of limitations of New Hampshire had been pleaded as a bar to an 
action for fraud and deceit in the sale of a vessel. There was a repli- 
cation that there was a fraudulent concealment of the deceit until with- 
in the six-year period of limitation provided by the statute. On motion 
in arrest of judgment the replication was held good. The statute of 
New Hampshire was substantially a transcript of St. 21 James I, c. 
16, and contained no spécial exception as to actions founded upon 
fraud where the fraud had been concealed during the period of limita- 
tion. The learned justice, after reviewing the English décisions, said : 

"The inference deducible from this view of the cases is that the construc- 
tion adopted by thèse courts, that the concealment of the fraud avoids the 
bar of the statute of limitations, is founded in solld sensé, and is a natural 
limitation upon the language of the statute. I do not stop to inquire whether 
it is to be deemed an implied exception out of the words of the statute, 
or whether the right of action, in a légal sensé, does not accrue until the 
diseovery of the fraud. The authorities présent some diversity of judg- 
ment in this respect. Perhaps the true mode of considering it would be that 
it is a continuing fraud during the whole period of its concealment, thus 
knitting It to the original wrong." 

Counsel for appellees admit the existence of the rule stated above, 
but insist that it can only be invoked where the statute of limitations 
provides that the period of limitation shall commence to run from the 
cause of action or from the accrual of the cause of action, and that 
where, as in the présent case, the period of limitation commences to 
run from a fixed date, namely, the date of the patent, that the Légis- 
lature has thereby repealed this équitable rule ; or, in other words, the 
rule cannot be enforced by a court of equity in respect to the présent 
statute. It must be admitted that whether a period of limitation com- 
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menées to run from a fixed date, or vvhether it commences to run from 
the accrual of the cause of action, affects in no way the reason upon 
which the ru!e is based. Take the présent statiite: It fixes the date 
of the patent as the time from which the six-year period shall run. 
Let us suppose that the statute had fixed the accrual of the cause of 
action as the time from which the six-year period of Hmitation should 
run. It will be seen that in the absence of the rule of concealed fraud 
the date in both cases would be the same, for the reason that the date 
of the patent would be the date of the accrual of the cause of action. 
Still it is claimed that because Congress fixed the date of the patent 
as the time from which the period of limitation should run, and not 
the time of the accrual of the cause of action, both dates being iden- 
tical in the absence of the rule as to concealed fraud, that Congress 
thereby intended to, and did, abrogate in its entirety an old and undis- 
puted principle of equity jurisprudence. 

We should hesitate to impute to the lawmaking power such an inten- 
tion for many reasons : First, there is nothing in the language of the 
statute which évidences any such intention ; second, it would impute 
to Congress a désire to deprive the United States, in cases of concealed 
fraud, of a remedy to cancel patents obtained by fraud ; third, it would 
make of a statute enacted to prevent fraud a formidable instrument 
for the making of fraud successf ul ; fourth, there is no reason why 
the équitable rule in regard to concealed fraud should not be applied 
where the statute of limitations fixes a date certain, as well as where 
the statute provides that the limitation period shall run from the ac- 
crual of the cause of action ; fifth, it would render it possible for one 
who had defrauded the United States of land to prevent an inquiry in 
regard to the same by the commission of additional fraud ; sixth, it 
would permit one to set ofï one fraud against another ; seventh, it 
would allow one to take advantage of one's own wrong, which is not 
to be thought of in a court of equity. The truth is that the rule in re- 
gard to concealed fraud is so instinct Vi^ith justice and common sensé 
that it has been adopted by statute in the foUowing states : Alabama, 
California, Connecticut, lowa, Maryland, Minnesota, Mississippi, Mis- 
souri, Montana, Nebraska, Nevada, New York, North Carolina, North 
Dakota, Ohio, South Carolina, Washington, Wisconsin, Oklahoma, 
and Utah. 

We will now consider the cases which are cited in svipport of the 
contention of counsel for appellees. 

United States v. Winona, etc., Railroad, 165 U. S. 463, 17 Sup. Ct. 
368, 41 L. Ed. 789, is cited as a case which construed the statute now 
under considération, and it is claimed that it vî'as therein determined 
that it would matter not what the mistake or error of the land depart- 
ment was, w;hat the frauds and misrepresentations of the patentées 
were, the patent, under the statute, after six years from its date, would 
become conclusive as a transfer of the title, provided only that the land 
was public land of the United States and open to sale and conveyances 
through the land department. This is practically the language used 
by Mr. Justice Brewer, at page 476 of 165 U. S., at page 371 of 17 
Sup. Ct. (41 L. Ed. 789), in the opinion. An examination of the case, 
however, demonstrates beyond controversy that the limitation portion 
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of the act of 1891, as amended in 1896, was not before the court in 
any respect. Just following the language above stated, Mr. Justice 
Brewer said: 

"It Is true tliat thèse appellees camiot avail tliemselves of tliese limita- 
tions because tliis suit was comiueuced before the exi)iratioii of the time i)i'o- 
scribed, and we ouly refer to them as showins the purpose of Con^ress to np- 
hold titles' arisiug under certification or patent by providing that after a cer- 
tain time the goverument, the grautor therein, should not be lieard to (jucs- 
tion them." 

The limitation portion of the statute was not before the court for 
construction, and certainly no question of concealed f raud. The court 
did apply that portion of the statute which protects bona fide purchas- 
ers. The case is no authority whatever in support of the position of 
counsel for appellees. 

United States v. Chandler-Dunbar Co., 209 U. S. 447, 28 Sup. Ct. 
579, 52 L. Ed. 881, was a case where the United States sought to annul 
a patent for the reason that the land had been reserved for public pur- 
poses prior to the issuance of the patent. The Suprême Court decided 
that, whether this was true or not, the statute now under considération 
barred a recovery by the United States. There was no question of 
concealed fraud in the case, and we see no reason why, in the absence 
of concealed fraud, the statute should not be enforced according to its 
ternis. 

Louisiana v. Garfield, 211 U. S. 70, 29 Sup. Ct. 31, 53 U. Ed. 92, is 
a case in which the statute involved in this action was in no wise in 
issue. The court there expressed a doubt as to whether the statute now 
being considered applied to approvais which are given the effect of 
patents, as well as to patents ; but the court said that the doubt could 
not be resolved in that case, as it raised questions of law and fact 
upon which the United States would hâve to be heard. 

Alexander H. Mail & Co. v. Ullrich (D. C.) Z7 Fed. 653, was a case 
in the Northern district of Ohio, in which Judge Welker, in a mém- 
orandum, decided that section 5120 of tlie Revised Statutes (banltrupt 
law) provided an absolute bar where the pétition was not filed within 
two years f rom the date of the discharge of the bankrupt. Such stat- 
utes stand in the same position as statutes relating to the time in which 
appeals may be taken, and the case is not applicable to the question 
now before us. 

United States v. Maillard et al., Fed. Cas. No. 15,709, was decided 
by Blatchford, District Judge, in 1871. Judge Blatchford held that, 
where a statute does not make a f raudulent concealment of the exist- 
ence of the cause of action an exception to the running of the statute, 
the court has no right or power to make such exception, either directly, 
or by the indirect method of saying that the cause of action does not 
accrue in the case of a fraudulent concealment until the discovery of 
the fraud. In so deciding, the learned judge refused to follow Mr. 
Justice Story in Sherwood v. Sutton, supra, but foUowed the Suprême 
Court of New York. Troup v. Smith's Executors, 20 Johns. 33. In 
view of the fact that this case was decided in 1871, and that Bailey v. 
Glover, supra, was decided in 1874, we sec no reason for citing it. 

Pickett V. McGavick, Fed. Cas. No. 11,126, decided by Parker, Dis- 
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trict Judge, in 1876, was another suit to set aside the discharge of a 
bankrupt, and it was there held that the two years provided by statute 
in which a suit could be brought to set aside the discharge ran from 
the date of the discharge, irrespective of when the fraud was discov- 
ered. In re Brown, Fed. Cas. No. 1,983, decided by Choate, District 
Judge, in 1879 is to the same effect. In regard to thèse two cases, they 
may hâve been correctly decided ; but we make the same observation 
in relation to them that we did as to Mail v. Ullrich, supra. 

United States v. Smith (C. C.) 181 Fed. 545, wherein District Judge 
Dean held that the period of limitation contained in the statute under 
considération began to run from the date of the issuance of the patent, 
and not from the discovery of the fraud, was disapproved of on appeal 
in Linn & Lane Timber Co. v. United States, supra. 

United States v. American Lumber Co., 85 Fed. 827, 29 C. C. A. 
431, is also cited. The Circuit Court of Appeals of the Ninth Circuit, 
which decided this case, in Linn & Lane Timber Co. v. United States, 
above mentioned, shows that it is no authority to support the position 
of counsel for appellees. 

We are therefore clearly of the opinion that the decree appealed 
from must be reversed, and the case remanded to the United States 
District Court for the District of Colorado, with instruction to over- 
rule the demurrer and allow appellees to plead to the bill. 

And it is so ordered. 



UNITED STATES v. AMERICAN SMELTING & EEFINING CO. et al.t 
(Circuit Court of Appeals, Eiglith Circuit. January 13, 1913.) 

No. 3,809. 

Appeal from the District Court of the United States for the District 
of Colorado; Robert E. Lewis, Judge. 

Suit in equity by the United States against the American Smelting 
& Refining Company and others. Decree for défendants, and the 
United States appeals. Reversed. 

B. D. Townsend, Sp. Asst. Atty. Gen., of Washington, D. C. (Harry 
E. Kelly, U. S. Atty., of Denver, Colo., on the brief), for the United 
States. 

Horace N. Hawkins, of Denver, Colo., for appellees, 

Before SANBORN and CARLAND, Circuit Judges, and W. H 
MUNGER, District Judge. 

CARLAND, Circuit Judge. This case involves the same questions 
as hâve been determined in No. 3,808, United States of America v. Ex- 
ploration Company, Limited, et al, 203 Fed. 387, and for the reasons 
stated in the opinion in that case the decree herein must be reversed, 
aiid the case remanded to the United States District Court for the Dis- 
trict of Colorado, with instruction to overrule the demurrer and allow 
appellees to answer the bill. 

And it is so ordered. 

tRehearing denled Aprll 26, 1913. 
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LINN & LANB TIMBER 00. et al. v. TJNITED STATES. 

UNITED STATES v. SMITH et al. 

(Circuit Court of Appeals, Ninth Circuit. February 24, 1913.) 

Nos. 1,972, 1,973. 

Limitation of Actions (§ 100*) — Suit to Oancel Patekts — Limitation. 

The limitation of six years prescribed by Act Mardi 3, 1S91, c. 561, § 
8, 26 Stat. 1099 (U. S. Comp. St 1901, p. 1521), for suits by tlie United 
States to annul jiatents to lands, in case of sults based on fraud, wbere 
the fraud lias been purposely concealed, does uot begin to run uiitil it is 
discovered. 

[Ed. Note. — For otlier cases, see Limitation of Actions, Cent. Dig. §§ 
323, 480-493 ; Dec. Dig. § 100.*] 

On pétition for modification of decree. Decree amended. 
For former opinion, see 196 Fed. 593. 

John Lind, A. Ueland, and W. M. Jérôme, ail of Minneapolis, Minn., 
and John M. Gearin, of Portland, Or., for appellants Linn & Lane 
Timber Co. 

John McCourt, U. S. Atty., of Portland, Or. 

Vaile, McAllister & Vaile, of Denver, Colo., amici curiss. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

PER CURIAM. This case came on for rehearing upon motion of 
the district attorney of the United States for an amendment of the 
decree of this court rendered on May 20, 1912, the décision wherein 
is reported in Linn & Lane Timber Co. v. United States, 196 Fed. 593, 
116 C. C. A. 267. 

The motion is based upon the expression of the views of this court 
in that part of the opinion in which additional ground was foimd for 
sustaining the conclusion of the court below as to the lands which 
were patented on August 12, 1902; that court having found that as to 
those lands the suit was not barred by the statute of limitations. This 
court sustained the court below in that conclusion, principally upon 
the ground that the Linn & Lane Timber Company and C. A. Smith 
were one and the same; the corporation belonging to him, and oi"- 
ganized by him for no other purpose than to conceal therein the title 
to the lands which were conveyed to it. The additional ground which 
this court found for sustaining the court below was that the fraud 
complained of in the bills liad been concealed by the défendants, and 
had not'been discovered by the plaintiff until long after the date of the 
patents, and that the suits had been commenced within the period of 
six years after such discovery of fraud. 

It is now urged that upon the opinion of this court so expressed, 
the United States, which also appealed from the decree of the court 
below, was entitled to a decree setting aside ail the patents involved in 
the suits, including those for which patents issued on July 9, 1902, 

♦For other cases see same topic & § number in Dec. & Am. Dlgs. 1S07 to date, & Eep'r Indexes 
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and in support of that view we are referred to the récent décision of 
the Circuit Court of Appeals for the Eighth Circuit in United States 
V. Exploration Co., Ltd., 203 Fed. 387, which is in line with the views 
of this court so expressed. 

Upon a careful reconsideration of the authorities we are of the opin- 
ion that the fraud of the défendants, as alleged in the bills and shown 
by the facts, was sufficient to toU the statute of Hmitations as to ail 
the lands involved in the suits. The fraud not only antedated the pat- 
ents, but after the patents were issued fraudulent conveyances were 
made, and concealed and kept from record, obviously for the purpose 
of covering up the prior fraudulent transactions. 

We find it unnecessary to express an opinion upon the question 
whether the court below was in error in holding that the suits were 
not brought as to the défendant Smith until July 27, 1908, the date 
of the order directing substitution of service upon him, and that as to 
him the suits were not begun on May 25, 1908, when subpœnas ad re- 
spondendum were issued as against him as well as the other défendants, 
and placed in the hands of the United States marshal for service. 

The decree of this court will be amended in accordance with the 
motion. The causes will be remanded to the court below to enter 
decrees for the United States as to ail the lands sued for in both 
suits. 



NOWELL et al. v. INTERNATIONAL TRUST CO. et al. 

(Circuit Court of Appeals, Nintli Circuit. February 24, 1913.) 

No. 2,141. 

Equitt (§ 447*)— Bill of Review — Sufficiency — Newly Discovered Evi- 
dence. 

A bill in the nature of a bill of review set out certain alleged newly 
discovered évidence, ou which it was sought to set aside a decree in a 
suit by receivors of a mining corporation against controlling stockhold- 
ers tUerein, in which it was found that the défendants had sold and 
agreed to couvey to the corporation certain niiulng claims, and had re- 
ceived the considération therefor, but had fraudulently altered the rec- 
ords and withheld the raost valuable of the claims, and which decree re- 
quired a spécifie performance of their contract. Held, on a considération 
of Kuch évidence, that it was insutlicient to impeach the decree, but was 
entirely consistent therewith, and that the bill was properly dismissed 
for want of equity. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 1091-1094 ; Dec. 
Dig. § 447.*] 

Appeal from the District Court of the United States for Division 
No. I of the District of Alaska ; Edward E. Cushman, Judge. 

Suit in equity by Thomas S. Nowell, the Nowell Mining & Milling 
Company, and the Alaska Nowell Gold Mining Company against the 
International Trust Company, Henry Endicott, William Endicott, Wal- 
lace Hackett, C. R. Corning, R. McM. Gillespie, and S. W. Fairchild. 
Bill dismissed on demurrer, and complainants appeal, Affirmed. 

See, also, 89 C. C. A. 318, 162 Fed. 432. 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The appellants, as complainants in the court below, flled a bill In the na- 
ture of a bill of review to impeach and set aslde the final deeree rendered 
in that court, which had been aflirmed on appeal to this court in Nowell v. 
McBride, 162 Fed. 432, 89 0. 0. A. 318. That was a suit begun on January 
18, 1906, by the receivers of the Berner's Bay Mining & Milling Company, in 
which suit Henry Endicott intervened by pétition as a stockholder of that 
Company. The suit was brought against Thomas S. Nowell and hls sons and 
the Nowell Mining & Milling Company. The bill in the receiver's suit alleged 
in substance that Thomas S. Nowell and Willis B. Nowell represented to the 
stockholders and credltors of the Berner's Bay Company the advantage to 
that Company of purchasing 15 certain mining claims, the title to which thèy 
represented that they held, and that they would sell the same to the Com- 
pany in considération of $1,500,000 of the capital stock, and they proposed 
that the capital stock be increased from $1,000,000 to $2,500,000, and that 
an additional bonded indebtedness of $300,000 be incurred by the Company 
to provide a fund for working the company's mining properties ; that in pur- 
suance of that ofCer it was agreed that a spécial meeting of the stockholders 
of the Company should be called to accept the same, and Thomas S. Nowell 
caused notice to be given that such meeting would be held on June 24, 1896. 
naming the 15 mining claims in the notice; that the meeting was held, and 
it was then and there v.oted to inerease the stock, and to Increase the bonded 
indebtedness, and to deliver to Thomas S. and Willis E. Nowell the $1,500,000 
of such increased capital stock, and that the Company did issue as a purchase 
price for said mining claims to Thomas S. Nowell and Willis E. Nowell the 
said shares of capital stock ; that, of the group of 15 claims, 3 claims, known 
as the "Johnson group," constituted the principal value; that after the sale, 
by the insertion in the ofïer of sale recorded in the minutes of the stock- 
holders' meeting of the words "last twelve," the true intent and meaning of 
the transaction was wrongfully and fraudulently changed and altered, and 
that thereby the claims known ae the "Johnson group" were omitted from the 
offer; that during the tlmes of said transaction ail the books and records 
of the corporation were In the custody of Thomas S. Nowell and Arthur L. 
Nowell. The pétition of intervention of Henry Endicott, one of the stock- 
holders and bondholders of the Berner's Bay Mining & Milling Company, con- 
talned slmilar allégations as to the altérations of the records of the Com- 
pany, and alleged that on June 3, 1896, Thomas S. Nowell proposed to him 
to convey the 15 claims to the company in exchange for $1,500,000 of the In- 
creased capital of the stock. If he, Henry Endicott, would purchase $27,948.35 
worth of the then outstanding bonds of that company which were In default, 
and he alleged that pursuant to said proposition he did purchase the bonds 
described in the ofCer. The proof was that he purchased $42,000 worth of 
said bonds. 

On the trial of the issues raised upon the bill, Thomas S. Nowell testified, 
disclaiming ail knowledge of the interlineations and altérations of the rec- 
ords, and denied that any propo.sition was ever ma de at the stockholders' 
meeting to sell the 15 mining claims to the corporation. He did not deuy, 
however, that he had written a letter to Endicott In which he proposed to sell 
the 15 mining claims to the company, including the 3 In controversy ; nor 
did he deny that he had sent the original notice calling the stockholders' 
meeting to consider liis proposition to sell those claims, in which the John- 
son claims were mentioned. Nor did he deny that he had stated to Endicott. 
six months after the meeting, that the reason why the claims In controversy 
had not been conveyed to the Berner's Bay Company was that patents had 
not then been obtalned for them. On the issues and the testimony the court 
found that the allégations of the bill were sustalned, and decreed that the 3 
Johnson claims he conveyed to the Berner's Bay Company. 

It is now alleged In the third amended blU In the présent case that at 
the time of giving his testimony in the receiver's suit the uiemory of Thomas 
S. Nowell had become impalred ; that there were then in existence certain 
records, letters, and letter books which would hâve refreshed his memory, 
had they been accessible to him ; that on October 30, 1905. Wallace Hackett, 
a director and bondholder of the Berner's Bay Company, wrongfully and 
fraudulently and without authority obtalned possession of the books, doeu- 
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ments, and files of the Berner's liay Company, by removing them from the 
place vvhere they were stored in Cambrid.se, Mass., together witli Personal 
books, writings, and documents und files of Thomas S. Xowell wliicli were 
stored witli them, and that the appellants did not discover until September, 
1910, that Hackett had removed any more than two certain letterpress copy 
books. marked "II" and "S," belonging to Thomas S. Xowell, wliich, in pnr- 
suance of an ordev of the court helow, were deposited in court ; that Hackett 
and others, conspiring witli hini, thereafter coiitimied to conceal and sup- 
])ress three other and différent letterpress copy Ijooks belonging to Thomas 
S. Xowell,- which were not produced nntil some time later. The court below 
sustained a demurrer to the third amended bill for want of equity, and 
thereupon the suit was dismissed. 

John P. Hartman, of Seattle, Wash., and George M. Novvell, of 
Boston, Mass, for appellants. 

L. P. Shackleford and Shackleford & Bayless, ail of Juneau, Alaska, 
for appellees. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
■District Judge. 

GIEBERT, Circuit Judge (after stating the facts as above). The 
question hère présentée! is whether or not the court erred in sustain- 
ing a demurrer to the third amended bill for want of equity. The bill 
présents the newly discovered évidence which is relied upon to show 
that the decree in Nowell v. McBride was erroneous. That évidence 
consists of two letters written by Thomas S. Nowell shortly after the 
stockholders' meeting of June 24, 1896, together with the testimony 
of one William Payson, who was présent at that meeting, and two 
letters written by William Endicott, and the récitals contained in two 
agreements which were thereafter executed. It is alleged, also, that if 
Thomas S. Nowell had had the opportunity to inspect the records 
which it is alleged were concealed and suppressed, the inspection 
thereof would hâve enabled him to recall the reason why the plan to 
ofifer the said Johnson group to the Berner's Bay Company had been 
changed prior to the stockholders' meeting of June 24th, and why it 
was finally decided by the stockholders of the company that he should 
not include the Johnson group in said offer. And the true reason is 
alleged to be that the said Johnson group had not been paid for, that 
$25,000, the purchase money to the original owners, remained unpaid, 
and that the financial condition of the Berner's Bay Company did not 
warrant its assumption of the obligation to pay that sum, and that 
the creditors of the company and the associâtes and creditors of Thom- 
as S. Nowell were unwilling to furnish the sum of $25,000. We may 
pause 'hère to say that there is nothing in the records which are re- 
f erred to in the bill or in the exhibits thereto to indicate that such was 
the reason why the Johnson group was excluded from the transaction. 
Nor does that reason seem to be adéquate. It does not seem to hâve 
been regarded by Thomas S. Nowell a sufficient reason for not offer- 
ing to sell the Johnson group to the company, or for not embodying 
that proposition in a notice of the meeting which was called to accept 
the ofïer. As the resuit of that meeting, Thomas S. Nowell received 
the fuU amount of stock and bonds which he proposed to take as the 
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considération for the transfer of the whole 15 claims. On the trial 
of the receiver's suit, Thomas S. Nowell did not deny that six months 
after the stockholders' meeting he stated to Henry Endicott that the 
reason why the Johnson group had not been conveyed was that a patent 
had not been obtained for them, a reason which we held to be insuffi- 
cient. 

We may find Hght upon Thomas S. Nowell's attitude toward this 
matter by referring to the two letters which are found in an exhibit 
to the bill, and which are rehed upon by appellants as affording ground 
to impeach the decree in the receiver's suit. On July 17, 1896, about 
four weeks after the date of the stockholders' meeting, Thomas S. 
Nowell wrote to Willis E. Nowell, his son, as follows: 

"I propose to pay the Johnson drafts the coming week, se that if Fred 
ean carry out my suggestion with Johnson heyond that, and hâve the mines 
deeded to the company, it will he ail right, and if not, it will be ail right, 
because I shall niake the payments, and then the deeds can be made direct 
to the B. B. Company after the payments are made. I am very glad that 
I decided not to liave the Johnson nilues deeded to the company, so as to 
be on the safe side." 

That letter, as we read it, is quite in harmony with the conclusion 
which was reached by the court in the receiver's suit. The writer is 
glad that he "decided not to hâve the Johnson mines deeded." The 
letter shows that Thomas S. Nowell considered that the whole matter 
was in his own hands, that he controlled the meeting at which no stock- 
holder other than members of his own family and his attorney and 
his stenographer were présent, and that he caused the altérations of 
the records to be made to carry out his own individual purposes. It 
indicates that after that meeting he recognized his obligation, and still 
contemplated having the mines deeded to the company. The other 
letter, of date August 11, 1896, was written by Thomas S. Nowell to 
F. D. Nowell in regard to the Johnson properties. It contains the 
f ollowing : 

"I hope to telegraph to the crédit of Johnson to the Bank of Brltish Colum- 
bia ^25,000 within the next week. * * * j hâve unswered you fully in 
regard to the Johnson mines, and wlien Willis received the papers shovving 
the transaction I hâve made, and that we really control three-fifths of the en- 
tire Berner's Bay Interests. In view of the libéral récognition that my 
friends hâve given me hère, I think it will be umvise not to fulflll what 
I hâve already agreed to put into the company on the last deal. Mr. Plum- 
mer thinks that I am very mean in recogui^ng the people that hâve helped 
me to carry matters along, and in view of this fact, if I shonld do what 
.vou suggest in regard to tiie Johnson mines, why it miglit augment that senti- 
ment hère." 

In this letter Mr. Nowell says that he thinks it will be unwise not to 
fulfill what he has already agreed to put into the company on the last 
deal. What had he agreed to put into the company on the last deal? 
Evidently he referred to the Johnson group of claims. He had agreed 
to put them into the company on the last deal; but, instead of doing 
so, he had held them out. Thèse letters disclose a remarkable atti- 
tude of mind on the part of Thomas S. Nowell. We do not say that 
they indicate that he had a fraudulent purpose; but they do indicate 
that he regarded the Berner's Bay Company as his own créature, to do 
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with as he would, that, notwithstanding his proposition to convey the 
Johnson group, he was at liberty to convey it or withhold it as he saw 
fit, with or without the consent of the other stockholders, and without 
notifying them of his purpose to do so. 

In this connection we may refer to the following significant allé- 
gations which are found in the bill : 

"That although the stockholders of the said Berner's Bay Mining & Mllling 
Company had accepted, at thelr meeting of June 24, 1896, an offer of the 
iast 12 niining claims named in the recorded and true call to said meeting, 
and that although the proposed recapitalization of the said company had 
been carried ont after the acceptance of the offer of the said twelve mining 
claims, the said Thomas S. Nowell was still désirons of securing a convey- 
ance of the said Jolinson group to the said company, and that during a period 
of several months siibsequently to June, 1896, the said Thomas S. Nowell was 
making continued efforts to eflect some arrangement with tlie then owners 
of the said Johnson group whlch should resuit, and was intended to resuit, 
in a conveyance of the same to the said comiiany; * * * that the said 
Thomas S. Nowell did not cease liis efforts to seeure a conveyance of the 
Johnson group to the said company by a pledge of its mortgage bonds as se- 
curity for the payment of the said purchase priée therefor until it was found 
impossible so to do. whereupon it was found necessary that the said Nowells 
should pay out of thelr own resources the said purchase priée of $25,000, and 
take title to the said Johnson group themselves." 

Hère is, indeed, a remarkable admission, and it amounts to this : 
That the Nowells recognized their moral obligation to convey the 
Johnson group to the Berner's Bay Company, but did not convey it, 
because they themselves had to pay for it. 

Attached to the bill as an exhibit is a copy of the motion made in 
this court in the receiver's suit, while the same was pending hère on 
appeal, for leave to insert the affidavit of William M. Payson. The 
motion is supported by the affidavit of George M. Nowell, and it states 
that the reason why Payson was not called as a witness was that 
George M. Nowell had received from a conversation with him the 
impression that he knew nothing about the matters in controversy 
as to the stockholders' meeting of June 24th, and therefore could 
not testify. The affidavit is presented hère to show additional évi- 
dence that the decree in the receiver's suit should be set aside. There 
is no showing of diligence to obtain Payson's testimony on the trial 
of that case, and the excuse which is ofifered for its omission is 
not worthy of considération. But let us, nevertheless, look at what 
is said in Payson's affidavit. It is that he was an attorney at law, 
acting for Thomas S. Nowell and his various associâtes in organizing 
a number of corporations, among which was the Berner's Bay Com- 
pany; that the record of the stockholders' meeting of June 24th was 
written by him in the record book, and is a true statement of what was 
done at such meeting ; that the record was written out in Boston prior 
to the meeting, and was carried to Portland, Me., where the meeting 
was held ; that at the conclusion of the meeting the record was signed 
by Barrows as clerk of the corporation; that Arthur L. Nowell, C. 
O. Barrows, and himself , and no one else, was présent at the meeting ; 
that he was at Mr. Thomas S. Nowell's office before the meeting, and 
at that time they discussed a draft of an offer that included ail the 
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properties named in the call, and that Nowell said, "The Johnson prop- 
erties are net to go in ;" and that the witness then replied that the f orm 
of offer would hâve to be changed, "and I think I then changed it to 
include the last 12 properties named in tire call/' And Payson deposed 
to having recently found in a drawer in his safe a typevvritten copy of 
the recorded call, attested by Arthur L. Nowell, in which the names 
of the Johnson properties were bracketed in pencil. Payson referred 
elsewhere to the proxies that were given by the other stockholders. 

Now, ail that Mr. Payson says in his affidavit may be true, without 
affording any ground whatever to impeach the decree of the receiver's 
suit. It may hâve been, and the two letters of Thomas S. Nowell 
above referred to and Payson's affidavit tend to indicate that such was 
the case, that the altérations in the notice and the ofifer were made be- 
fore the meeting, and not after; that Thomas S. Nowell, shortly be- 
fore the meeting, and without consulting any one, decided to hold 
ont the Johnson group of claims, and instructed Mr. Payson to pré- 
pare the records of the meeting accordingly ; and that his son, Arthur 
L. Nowell, holding the proxies of the other stockholders, accepted, 
without their knowledge or consent, the ahered proposition, ail of 
which, if true, would go to show that, as to Henry Endicott and the 
other stockholders, the transaction was just as fraudulent as it would 
hâve been if the records had been fraudulently altered after the meet- 
ing. There is nothing in ail this évidence so offered which, taken to 
be true, tends in any degree Jo impeach the decree in the receiver's suit, 
or to show that from and after June 24, 1896, the Berner's Bay Min- 
ing & Milling Company was not in equity the owner of the Johnson 
group of claims, which it paid for in pursuance of Thomas S. Nowell's 
offer to sell the same. Whether the altérations were made before or 
after the meeting, it is clear from the évidence in the receiver's suit 
that Henry Endicott and the other stockholders were not advised of 
them, that they believed that Nowell's proposition had been accepted, 
and Henry Endicott, relying thereon, and to carry out his part of the 
agreement, purchased $27,948.35 worth of the then outstanding bonds 
of the Company which were in default, and bonds in addition thereto 
to the amount of $42,000. 

The other items of évidence which are set forth in exhibits to the 
bill are presented for the purpose of showing that Henry Endicott, 
William Endicott, and Wallace Hackett, stockholders of the Berner's 
Bay Company, recognized the title of Thomas S. Novi^ell to the John- 
son group of claims long after June 24, 1896. The first of thèse is a 
letter from William Endicott to Thomas S. Nowell, of date September 
13, 1900, in which Endicott referred to certain possible purchasers of 
the company's mining claims who had expressed the opinion that there 
was no development to justify their paying much money for them, and 
said : 

"I was afniid yesterday that they wonld décline altogether ; but Mr. Agas- 
siz is to be in town on Friday, and Col. Llvermore wlll talk it over with him, 
and see if he is wllling to go in on the basis of putting up cash to pay the 
receiver's certificates and the Alaska debts, not to exceed $150,000, and to 
develop tlie property, including the Johnson, and to liave 51% of the new 
Company — the 49'% to be made sufflciently large to fund the bonds and floating 
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debt and to furnisli $500,000 in shares for the Johnson mines. • * * If 
\ve hear from j'ou that you will put in tlie Jolinson, we sliall not hesitate 
to trade." 

Also a letter, of date July 18, 1905, from William Endicott to 
Thomas S. Nowell, in which it is said : 

"If tlie proiierty is what you believe it to be, what you can receive for the 
Johnson will be quite a fortune in itself. As to your debts, it may relieve 
you souiewhat if I make the following proposition," etc. 

And the writer proceeds with an offer by which Nowell can be re- 
lieved of the debt he owed the writer of $825,510.67. Also an agree- 
ment made February 6, 1902, between certain corporations and the 
majority of the holders of the mortgage bonds of the Berner"s Bay 
Company, in which the Nowell Mining & Milling Company is de- 
scribed as "the owners of what is known as the Johnson properties, 
located near the Northern Belle Gold Mining Company's property in 
Alaska," which agreement was signed by Henry Endicott and Wallace 
Hackett as holders of the mortgage bonds. Also a mémorandum of 
an agreement between the holders of first mortgage bonds of the 
Berner's Bay Company, parties of the first part, Wallace Hackett, 
Trustée, party of the second part, and Thomas S. Nowell, Frederick D. 
Nowell, and Willis E. Nowell, parties of the third part, made on Feb- 
ruary 26, 1903, in which it is recited that certain named mining prop- 
erties shall be maintained in their integrity together with the group of 
mines "known as the Johnson group, and organized into a corporation 
under the name of the Nowell Mining & Milling Company, which said 
Nowell Mining & Milling Company is the exclusive property of the 
parties of the third part." The purport of the agreement was that 
the owners of the Johnson properties would add the same to the prop- 
erties of the Berner's Bay Company, so that the same might be formed 
into one corporation for the purpose of selling to purchasers. 

Now, ail of the évidence afforded by thèse exhibits is in line with 
the proof that was brought before the court in the receiver's suit. It 
goes to sustain our conclusion in that case, where we said : 

"As to the delay of the intervener Endicott in asserting his rlghts, his tes- 
tiniony is that he did not discover the fraud until sonie six months after the 
stockliolders' meeting, and that at that tlnie, in a conversation with Thomas 
S. Nowell, the latter informed him that the reason why the mines had not 
been conveyed was 'that they could not convey theni. for they had not pro- 
cured the patent yet.' Endicott testifled, further, that thereafter he made 
search for Nowell's letter to him of June 3, 1896, concerning the proposed 
sale of the 15 mining claims to the Company, but tliat he eould not flnd it 
until 1900, and that thereafter Nowell was making endeavors to sell the Ber- 
ner's Bay and Johnson property together, and that he (Endicott) was more 
anxious to realize on such deal than to delay the consummatlon of the same 
by litigation over the title of the Johnson properties. But he testifled that, 
on finding the letter, he sent a copy thereof to Nowell, and informed him 
'that we consider we hâve at least a moral daim on the Johnson property.' " 

It is alleged that the decree in the receiver's suit is void for want 
of jurisdiction, that the District Court at Juneau decided that the ap- 
pointment of F. D. Nowell on February 12, 1898, as receiver of the 
property of the Berner's Bay Mining & Milling Company was void, 
and that this court affirmed that décision in Nowell v. International 
203 F.— 26 
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Trust Company, 169 Fed. 497, 94 C. C. A. 589, and that therefore, 
in January, 1906, there was no légal receiver to institute the receiver's 
suit in question. We did not décide in Nowell v. International Trust 
Company that the appointment of the receiver was void. We reviewed 
a record in which it appeared that in an action brought by Decker 
Bros, to recover $1,S4.65 for goods sold and delivered to the Berner's 
Bay Mining Company and to protect the plaintiffs against liabilities on 
certain checks and drafts that they had signed, the complaint alleged 
the propriety of the appointment of a receiver on the ground that the 
output of the mines for the six months prior to the commencement 
of the suit was insufficient to meet current expenses, and that cred- 
itors were threatening suit, and that the property of the défendant 
Company was in danger of being wasted and exhausted, and that if 
the property were sold at forced sale there would not be realized a 
sum suiïicient to pay its indebtedness. We held that upon the alléga- 
tion of the complaint no proper case was made for the appointment 
of a receiver in the first instance, and that upon the payment of the 
claim of the plaintiffs in that action, F. D. Nowell, who had been sub- 
stituted as receiver, should hâve reported that fact to the court and 
obtained his discharge. We said : 

"Duriug the whole of the tlme from hls (F. P. Nowell's) appolutnieut as 
receiver until the appearauce of the International Trust Company in the suit, 
a period of nearly eight years, there was no controyer.sy hefore the court." 

And we held that, if the corporations défendant to that suit chose 
to submit to the situation and to conduct their mining opérations ail 
those years through the médium of a receiver, they should be held 
responsible for the expense of the receivership. It appeared in that 
case that on December 9, 1905, the Berner's Bay Company and the 
corporations connected with it answered the complaint of Decker 
Bros., alleging that the receiver had issued under the orders of the 
court receiver's certificates to the amount of nearly $400,000 for money 
which he had borrowed and used in the administration of the property 
and the opération of the same; that on March 5, 1906, the Interna- 
tional Trust Company intervened, setting up its mortgage, which was 
a deed of trust, and obtained leave to commence an independent suit 
for the foreclosure of the mortgage as a prior lien; that on April 
11, 1907, the court ordered that the two suits be consolidated. We 
may assume, nothing in the record appearing to the contrary, that the 
court extended the receivership to the foreclosure suit. That record 
shows, further, that on January 3, 1906, W. B. Hoggatt was appointed 
coreceiver with F. D. Nowell, and in the order appointing him he and 
his coreceiver were directed to institute the receiver's suit for the recov- 
ery of the Johnson group of mines. At that time the pleadings pre- 
sented ample grounds for the appointment of a receiver, and the order 
appointing Hoggatt and the order that he bring the suit were clearly 
within the jurisdiction of the court, notwithstanding that the appoint- 
ment of a receiver in the first instance may bave been voidable. 

The demurrer to the bill in this case was properly sustained. 

The decree is affirmed. 

WOLVERTON, District Judge, concurs. 
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WISCONSIN STEEL 00. v. MAEYLAND STEEL CO. 
(Circuit Court of Appeals, Seventli Circuit. January 7, 1913.) 

No. 1,863. 

1. CONTBACTS (§ 27*)^PK0P0SAL AND ACCEPTANCE — ImPLIED AoREEMENT. 

Défendant was having three eiifiines biillt, and, when the work was 
stopped by a strike in the works of tlie contracter, made a writteu con- 
traet with plaintitï to complète two of the engines for a stated per cent, 
above cost. After the work was conmieuced, defeudant's manager, wbo 
was in plaintiff's shops, said to the foreuian that he was goiug to send 
them the third engine to complète, and was referred to the manager. It 
appeared that he did not see the manager, but the latter was iuformed 
by the forenian of the proposai, and when, a few days la ter, the un- 
eompleted parts of the third engine were reeeived, plaintiff accepted the 
same and built the engine with the others. Hcld, that defendant's pro- 
posai, taken in connection with the acts of both parties following, con- 
stituted a contract for the completion of the third engine, on the same 
terms as the other two. 

[Ed. Note. — For other cases, see Contracta, Cent. Dig. §§ 121-132 ; Dec. 
Dig. § 27.*] 

2. CoNTRACTs (§ 4*) — Proposai, and Acceptakce — Implied Agkebment. 

Acts and circumstances that show, according to the ordinary course 
of dealing and the common understanding of men. a mutual intent to 
contract, may be taken in law as the basis for implying a contract in 
fact. 

[p]d. Note. — For other cases, see Contracts, Cent. Dig. §§ 4-6 ; Dec. Dig. 
I 4.*] 

3. Evidence (§§ 354, 376*) — Books of Account — Admissibility. 

A machine works employed in its shops 4,500 men, and in order to 
know the aniount paid out in wages ou each pièce of work it adopted a 
System under which each workman filled out a daily tinie card, showiug 
the amount of time he was employed on each job, and from such cards 
the bookkeepers made proper charges in the bock accounts kept with each 
pièce of work in terms of money, based on the wages paid the work- 
man. Meld, that such book entries, properly authenticated, were admissi- 
ble in évidence against the person charged, and that the time cards were 
also admissible as corroborative évidence, without proof of the hand- 
writing of the workmen making the same, both under the gênerai law 
of évidence and under St. Wls. 1911, §§ 4186, 4187, 4189, the latter of 
which provides that, in case entries "are, in the usual course of the 
business, also made in otlier books or papers as a part of the System of 
keeping a record of sucli transactions, it shall not be necessary to pro- 
duce as witiiesses ail of the persons subject to subpœna who were eu- 
gaged in the making of such entries," if the court shall be satisfled of 
their genuineness. 

fl<:d. Note. — For other cases, see Evidence, Cent. Dig. §§ 1432-1483, 
1028-1646; Dec. Dig. §§ 354, 376.*] 

4. Evidence (§ 354*) — Books of Account — Admissibility. 

That workmen's daily time cards, under the System of bookkeeping 
employed in a large machiiie shop, showed the time the workman was 
employed on each particular job. while the book entries made therefrom 
were in terms of money, and not of time, constitutes no objection to the 
admissibility of such books in évidence. 

[Ed. Note. — For other cases, see ISvidence. Cent. Dig. §§ 1432-1483; 
Dec. Dig. § 354.*] 

•For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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5. Tayment (§ 70*) — Evidence — Receipts fbom Tiiird Parties. 

Where a contvact by whicli plaiutiff asveed to build engines for de- 
fendant required défendant to deliver certain castlngs therefor f. o. b. 
at plalntlfC's sliops, receipts froin tlie railroad company for freight paid 
Hy plaintiff on sncli castinsrs are admissible in évidence in support of 
charges niade against défendant for sneli freight. 

[Ed. Note.— For otber cases, see Payment, Cent. Dig. §§ 203, 204, 206- 
218; Dec. Dig. § 70.*] 

In Error to the Circuit Court of the United States for tlie Western 
District of Wisconsin ; Arthur L. Sanborn, Judge. 

Action at law by the Maryland Steel Company against the Wiscon- 
sin Steel Company. Judgment for plaintifif, and défendant brings 
error. Affirmed. 

Maryland Company recovered judginent against Wisconsin Company for a 
balance alleged to be due for work done by Maryland Company at its sliops 
on three englues for Wisconsin Company, 

Work on two of tlie eugines was admittedly covered by a written con- 
tract between thèse parties. Clrcumstances leading to the exécution of this 
contract were thèse: Wisconsin Company liad a written contract wlth Mesta 
Company of Pittsburgh for the three englues. A strike in the Mesta shops 
•stopped the work. Wisconsin Company, in urgent need of the englnes, tried 
to hâve Mesta Company sublet the work. Maryland Company decllned to 
enter into any relations wlth Mesta Company, but made the foUowlng con- 
tract with Wisconsin Company : 

"ïlie work to be performed to tlils agreement is tlie complète machinlng 
of parts and assembling of same of two (2) low pressure Westinghouse blow- 
ing englnes. 

"It Is agreed between the parties of tlils contract that tlie castlngs for sald 
englnes, Includiug ail parts to be machined, shall be delivered free on board 
cars Sparrows Point, the same to be machined as per blue prints and spécifi- 
cations submitted, and delivered f. o. b. cars Sparrows Point, Md. 

"It is understood and agreed between the parties of tliis contract that the 
considération for the work to be performed shall be cost, plus burden (aft- 
erwards agreed upon as 40'% of cost), plus 10% ; the 10% belng profit over 
and above actual cost and burden, which it is agreed shall be paid the Mary- 
land Steel Company, as thelr bills niay be rendered from time to time, and 
shall be paid when the machined parts are delivered on board cars at Spar- 
rows Point. 

"It is understood and agreed between the parties of tliis contract that an 
inspector employed by the Wisconsin Steel Company shall be admitted to 
thelr Works during worldug hours and allovved to inspect and pass on any 
parts of sald work under way, and it is further agreed that any worlc re- 
jected by sald inspector, owing to imperfeet worknianship, or other reason, 
shall be open to adjustniput between the inspector and yonr gênerai superin- 
tendent, or foreman of shop, and it is agreed that, if thèse two parties can- 
not» agrée, the thlrd party shall be called into settle the dispute." 

ïhereupon Mesta Comi)any agreed to indeiunify Wisconsin Company 
against havlng to pay more for the two englues than the Mesta contract price. 

Maryland Company made and delivered tlie three engines, and claimed 
pay for the third eiigine under an alleged paroi contract of the same teuor 
as the written contract. Wisconsin Company then for the flrst time realized 
that it had failed to take indenmity from Mesta Company for the third en- 
glue, and denied the alleged paroi contract. 

At the trial plaintiff undertook to show (1) the existence of the alleged 
paroi contract and (2) the actual cost to plaintiff of machinlng and assembling 
the parts of the three engines. (For the additions of 40 per cent, burden and 
10 per cent, profit are nierely matters of calculation.) The jury by their gên- 
erai verdict, and also in answer to a spécial Question, found that the paroi 

»For other cases see same topic & § kumber In Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
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contract had been duly made. One of défendants contentions Is that there 
was no évidence to warrant tliis finding. 

To prove cost, plaintlff introduced, over defendant's objections, varions 
boolis, cost sbeets, and workman's time cards. 

Some of thèse objections are based on tlie followlng sections of the Wis- 
consiu statutes: 

"Sec. 4186. Wbienever a party in any cause or proceeding shall produce at 
the trial his account books and swear that the same are his account books, 
kept for that purpose; that they contain the original entries of charges for 
goods or other articles delivered, or work and labor or other services per- 
formed or materials found, and that such entries are just, to the best of his 
knowledge and belief ; that said entries are in his own handvrritlng and that 
they were made at or about the time said goods or other articles were de- 
livered, said work and labor or other services were performed or said ma- 
terials were found, the party offering such book or books as évidence, beiug 
subject to ail the rules of cross-examination by the adverse party that would 
be applicable by the rules to any other witness giving testimony relating to 
said book or books, if it shall appear upon the examination of said pârty 
that ail of the interrogatories In this section contained are satisfactorily es- 
tablished In the affirmative, then the book or books shall be received as pre- 
sumptive évidence In proof of the charges therein contained. 

"Sec. 4187. Whenever the original entries mentioned in the precedlng sec- 
tion are In the handwritlng of an agent, servant or clerk of the party the 
oath of such agent, servant or clerk may in like manner be admitted to verify 
tlie same, and said books shall be testimony in the same manner as the books 
mentioned In the precedlng section: Provlded that such books mentioned in 
this and the precedlng section shall not be admitted as testimony of any Item 
of money delivered at one time exceeding five dollars, or of money to third 
persons, or charges for rent." 

"Sec. 4189. Any entries made in any book by a person authorlzed to make 
the same, he being dead, may be received as évidence In a case proper for 
the admission of such books as évidence. Entries In a book or other per- 
manent form, other than those mentioned In sections 4186 and 4189b, in the 
usual course of business, contemporaneous with the transactions to whlch 
they relate and as part of or connected wIth such transactions, made by 
persons authorlzed to make the same, may be received in évidence when 
shown to hâve been so made upon the testimony elther of the person who 
made the same, or If he be beyond the reach of a subpœna of the trial court 
or insane, of any person having custody of the entries and testifylng that 
the same were made by a person or persons authorlzed to make them In 
whose handwritlng they are, and that they are true and correct to the best 
of his knowledge and belief. In case such entries are. In the usual course of 
the business, also made in other books or papers as a part of the System of 
keeping a record of such transactions, it shall not be necessary to produce as 
witnesses ail of the persons subject to subpœna who were engaged in the 
making of such entries ; but before such entries are admitted the court shall 
be satlsfied that they are genulne and in other respects within the provisions 
of this section." 

Frank H. Scott, Edgar H. Bancroft, Redmond D. Stephens, John 
E. MacLeish, and George N. B. Lovves, ail of Chicago, 111., and John 
A. Aylward, of Madison, Wis., for plaintiff in error. 

Victor Elting, of Chicago, III., and John M. Olin, of Madison, Wis., 
for défendant in error. 

Before BAKER and SEAMAN, Circuit Judges, and HUMPHREY, 
District Judge. 

BAKER, Circuit Judge (after stating the facts as above). [1] Re- 
specting the contract for the third engine, Lee, plaintiff's master me- 
chanic, testifîed that Wells, defendant's manager, while going through 
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plaintiff's shops and looking over the work being done on the two en- 
gines, said, "Lee, l'tn going to send you that high pressure engine tO' 
build ;" that Lee answered, "Ail right, send it along ;" that, as Wells 
was leaving, Lee called him back and asked, "Hâve you seen Mr. 
Martin (plaintiff's manager) about this?" that Wells replied, "No, but 
I am going to;" that Lee informed Martin of Wells's intention to 
send the castings (then at the Mesta plant) of thé third engine to be 
machined and assembled by plaintiff ; that within a week or so castings 
of the third engine began to arrive, intermingled with castings of the 
other engines ; that plaintiff accepted thèse castings and built this en- 
gine along with the others. 

[2] Défendant contends that the above-stated conversation between 
Lee and Wells did not constitute a contract. In and of themselves 
the words did not. Though défendant, through Wells, made a pro- 
posai, Lee not only had no authority to accept for plaintiff, but notified 
Wells, in substance, that he could not bind plaintiff without Martin's 
approval. But, in our judgment, the words, in connection with the 
relations of the parties and the act of défendant in sending the cast- 
ings and the act of plaintiff in accepting the castings for machining, 
completed the contract. When défendant sent the castings, the jury 
were warranted in finding that this was done in pursuance and in re- 
newal of the proposai made to Lee, and that the proposai, in view of 
the relations of the parties and the status of the work on the tvi-o en- 
gines, meant and was intended to niean that plaintiff should do the 
work on the third engine along with the work on the other two and 
on the same terms. And when plaintiff accepted the castings and un- 
dertook the work, the jury were warranted in finding that plaintiff, 
though nothing was said between the parties at that time, accepted by 
its acts the proposai of défendant as effectually as vords could hâve 
done so. Acts and circumstances that show, according to the ordinary 
course of dealing and the common understanding of men, a mutual 
intent to contract, may be taken in law as the basis for implying a con- 
tract in fact. 15 Am. & Eng. Ency. of Law (2d Ed.) 1078, and cases 
cited. 

[3] Plaintiff had a large shop, employing over 4,500 workmen at 
the time in question. In order to know how much was paid in wages 
in the exécution of every job, wliether for itself or others, plaintiff em- 
ployed a cost system at the bottom of which were workmen's time 
cards. On registering in, a clerk saw to it that each workman got his 
O'Wn card ; on registering out that each deposited his card in a locked 
box. If a workman failed to deposit his card, his time, which should 
hâve been accounted for on the card, would not appear in the pay 
roll. Thèse cards were before the workmen at their respective places, 
and it was their duty, and their practice in pursuance of that duty, to 
note in writing on their cards the amount of time given to each sep- 
arate pièce of work. From thèse cards, bookkeepers prepared the pay 
rolls, and also sheets which distributed to each job each workman's 
time upon that job, not in terms of time as reported on the card, but 
in terms of dollars and cents on the basis of wages paid. Then upon 
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plaintiff's account books thèse items were charged against each job 
and against the parties who were having the job work donc. 

"Regular eiitries In due course of business are adniltted as exceptions to 
the liearsay ruie. Wismore on Ev. c. 51. To bring entrles withln the ex- 
ception, there nmst appear, according to the gênerai law of évidence, a prac- 
tical necesslt.y for their introduction and a circumstantial guaranty that the 
transactions actually took place as recorded. ïlie practical necesslty Is ap- 
parent in large mercantile and nianufacturlng businesses, where a transac- 
tion that has been partlciiwted in by nunierous employés in the course of 
their employment is duly recorded as an original entry in permanent form 
by one who is charged witli that duty in pursuanee of an established Sys- 
tem. Wlgmorc, § IT.'iO." Feuchtwanger v. Manitowoc Malting Co., 187 Fed. 
713, 109 C. C. A. 461.1 

Plaintifif's books, in which original entries (based on the cards) in 
permanent form were made in pursuanee of a duty, were properly ad- 
mitted in accordance with the foregoing rule. The 4,500 workmen 
could not keep plaintiff's books of account. The limit of practicability 
was for them, under an orderly System, to furnish the data in the ag- 
gregate from which bookkeepers regularly employed for that purpose 
could make up the separate accounts. 

Workmen's time cards and other parts of the System (apart from the 
books) were properly admitted, in our judgment, if for no other reason, 
because they tended to furnish the "circumstantial guaranty" of the 
correctness of the book entries. 

But we are of the opinion that the books, time cards, and other 
parts of the system were admissible under the Wisconsin statutes as 
well as under the gênerai law of évidence. Thèse statutes, indeed, im- 
press us as intended for a statutory ratification of the gênerai law 
above stated. The books and entries were identifîed in accordance 
with sections 4186 and 4187. And the time cards and other parts of the 
System were admissible, without direct proof of the handwriting of 
the workmen, under the last sentence of section 4189. Thèse entries 

1 See Firemen's Ins. Co. v. Seaboard A. L. Co., 138 X. 0. 42, 50 S. E. 452, 
107 Am. St. Rep. 517; Douovan v. II. K. Co., 158 Mass. 450, 33 N. E. 583; 
State V. Stephenson, 69 Kan. 405, 76 l'ac. 905, 105 Am. St. Rep. 171, 2 Ann. 
Cas. 841; Louisvllle & N. R. Co. v. Daniel. 122 Ky. 256. 91 S. W. 691, 3 
L. R. A. (N. S.) 1190: Diament v. C^olloty. (i« N. J. Law. 295, 49 Atl. 445, SOS: 
Cockran v. Ruttor. 76 N. J. Law. .•!75. 69 Atl. 954; Corkran v. ïaylor, 77 N. 
J. Law. 195, 71 Atl. 124; Madunkeuiik Co. v. Allen Co.. 102 Me. 257. 66 Atl. 
5,37; Wells Wbip Co. v. ïanner's JI. F. Ins. Co., 209 Pa. 488, 58 Atl. 894; 
Pélican Lumber Co. v. .Tohnson. 44 Tex. Civ. App. 6, 98 S. W. 207 ; Pittsburgh. 
etc., R. Co. V. Chicago. 242 111. 178, 89 X. E. 1022. 1,34 Am. St. Rep. 310; 
Reyburn v. Queen City Co.. 171 Fed. 609, 96 C. 0. A. 373 ; Cooke v. People. 
231 m. 9, 82 X. E. 8«3 ; Richardson Co. v. Seymour, 2.35 111. 319, 85 N. E. 496 ; 
Mahoney v. Hartford 1ns. Co.. 82 Conn. 2.S0. 73 Atl. 766; Hitchner Co. v. 
Peun. R. Co. (C. C.) 158 Fed. 1011 ; Kyan Cap Co. v. Gardner, 154 111. App. 
.~>65. And compare : IJohmen v. Blum's Estate, 137 Wls. 560. 119 N. W. ,349 ; 
vStickle V. Otto, 86 II). 161; Chicago Lunibering Co. v. Hewitt, 64 Fed. 314. 
12 C. C. A. 129 ; Rumsey v. N. Y. & X. J. Tel. Co., 49 N. J. Law, 322. S Atl. 
290; San Francisco Teaming Co. v. Gray, 11 Cal. App. 314, 104 Pac. 999; 
Canton V. Carey, 83 Minn. 232, 86 N. W. 85; Gould v. Hartley, 187 Mass. 
501, 73 N. B. 6.56; Swan v. Tliurman, 112 Mich. 416, 70 N. W. 1023; Kent 
V. Garvin, 1 Gray (Jlass.) 148: Putnani v. (Jrant, 101 Me. 240, 63 Atl. 816; 
1 Greenleaf on Evidence, § 118 (Xote) ; Corr v. Sellers, 100 Pa. 169, 45 Am. 
Kep. 370. 
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related to the same transaction as the book entries ; they were made 
in the usual course of the business, by men whose duty it was to niake 
them, and on papers provided as parts of a System of records. The 
only condition of their admissibility is that "the court shall be satisfied 
that they are genuine and in other respects within the provisions of this 
section." On proof of how the cards were prepared, how furnished to 
the workmen, how taken up, how preserved, and how produced at the 
trial, the court might well hold, prehminarily, that they were genuine. 
And since the présence of the workmen to prove their handwriting 
upon the cards is expressly dispensed with, it should not be inferred 
that other witnesses must be produced wdio could testify to the hand- 
writing of 4,500 workmen. If, from other proof above indicated, 
the court has properly become satisfied that the cards are genuine, 
proof of handwriting, by others, when the workmen themselves are 
excused, would be superfluous. Not only superfluous, but imprac- 
ticable, for it might well be more difficult to find witnesses qualified 
to verify 4,500 handwritings than to produce the men themselves. 
Therefore the "other respects" in which the cards must meet the pro- 
visions of the section are that they relate to the transactions in suit 
and were made contemporaneously therewith. In Dohmen v. Estate of 
Blum, 137 Wis. 560, 119 N. W. 349, the court held that the plaintiff's 
own books of account were admissible under sections 4186 and 4187, or 
not at ail, and denied plaintiiï's contention that bis books were never- 
theless admissible under section 4189, saying : 

"ïhe books could not couie withlu both sections. Section 4189 renders com- 
pétent only 'entries in a book or other permanent forui otlier tban those men- 
tloned in sections 4186 and 4180b.' " 

But the court had nothing before it involving the construction or ap- 
plication of the last sentence of section 4189, which, it seems to us, 
if it is to hâve any force whatever, must apply to scratch books or 
papers like salesmen's slips and workmen's cards, from the informa- 
tion on which the first entry is made on the permanent record. 

[4] A further objection to plaintiff's System of records was that the 
information on the workmen's cards was not entered on the books 
m terms of time, but in ternis of money. If a salesman's slip, showing 
the sale of a handkerchief , for example, were written in French, we see 
no valid objection to putting down the information in English. The 
essence of the matter is whether the information has been correctly 
set down. The bookkeeper identifies his books, and testifies that the 
entry was made in regular course of business and is just and accurate 
to the best of his knowledge. For purposes of vérification, a retransla- 
tion of the English into French would furnish as good a basis of 
comparison as English with English or French with French. And so 
hère, the entry in terms of money could be readily retranslated into 
terms of the workman's time. 

Foremen at plaintiff's plant, who had gênerai duties of superintend- 
ence, received salaries vifhich were included in burden or overhead ex- 
pense. Certain subforemen were paid wages for time along with the 
workmen. Défendant insists that the wages of thèse subforemen 
should not hâve been included in the labor cost. Evidence showed that 
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such a SLibforeman was an experienced mechanic, looked after cer- 
tain machines and the opérations thereof, advised the operatives with 
référence to the doing of the work, and ran machines, when operatives 
were in difficulties, until the operatives came to understand the trouble. 
We find that from ail the évidence bearing on the matter the jury 
were justified in concluding that the wages of such subforemen were 
properly inckided in labor cost. 

Witnesses who explained plaintifï's System of records were permitted 
to testify that there had never been "any controversy over any bills 
rendered under this System to customers heretofore." We deem this 
testimony proper as incidental proof of the trustworthiness of the Sys- 
tem. 

One Fife, a cost man of the Mesta Company, was at plaintiff's shop 
and checked up the wcrk on defendant's engines. Written reports 
of his checking were bdmitted in évidence. They were not admitted, 
however, as independent documents, but only in connection with his 
testimony on the subject. This, we think, was unobj ectionable. 

[5] Freight receipts were admitted in évidence. It appears from 
the record that some of the papers were "delivery" receipts, not 
"freight" receipts. Plaintifif insists that the delivery receipts disclose 
the amounts paid by plaintiiï for freight on defendant's castings as 
clearly as do the freight receipts. But we will not go into that matter, 
because court and counsel ail treated the papers as being of the same 
class. Nor will we set forth the évidence to show that the receipts 
were the genuine receipts of the railroad companies. The only ques- 
tion of law in this connection, which was pressed upon the attention of 
the court and ruled upon, was the admissibility of genuine receipts 
to prove plaintifï's payments of freight upon defendant's castings. 

As a gênerai rule a receipt of a stranger to the suit is not admissible 
against a party as proof of the fact of payment. But there are ex- 
ceptions. One is the receipt of a person who is pointed out in the con- 
tract of the party against whom the receipt is offered. 23 Am. & Eng. 
Ency. of Law (2d Ed.) 981, 982, and cases cited. 

In the contract sued upon in this case it was agreed that the castings 
should be delivered f. o. b. cars at plaintifï's station. This meant that, 
if the shipper did not pay the freight in advance (as quite generally 
the shipper does not), the consignée should pay it and charge it to 
the shipper's account. So the contract, in view of defendant's failure 
to prepay the freight, designated the railroad companies as parties to 
whom plaintifï should make payments on defendant's account. 

On review of the entire record, we find not only that no errors were 
committed in the trial, but that any other verdict and judgment would 
bave been a miscarriage of justice. 

The judgment is affirmed. 
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BAETLETT et al. v. UNITED STATES. 

(Circuit Court of Appeals, Elglitli Circuit. Mardi 3, 10 1;}.) 

No. 3,839. 

Indians (§ 15*) — Lands — Restrictions on Aliénation — Power of Conckess. 

It is not withiii the power of Congress to impose restrictions on the 
aliénation of land allotted to an Indian after tlie restrictions iniposed 
by prior laws hâve expired and both the équitable and légal title htis lie- 
come vested In the allottee, and aets gênerai in their terins should not 
be ccinstraed as intended to apply to sueh cases. 

[Ed. Note. — For otlier cases, see Indians, Cent. Dig. §§ 17, 20, 37-4-1 : 
Dec. Dig. § 15.*] 

Appeal from the District Court of the United States for the East- 
ern District of Oklahoma; Ralph E. Campbell, Judge. 

Suit in equity by the United States against H. U. Bartlett and Théo. 
G. Lashley. Decree for the United States, and défendants appeal. 
Reversed. 

George S. Ramsey and C. L. Thomas, both of Muskogee, 0kl., for 
appellants. 

John B. Meserve, Asst. U. S. Atty., of Muskogee, Okl. (William J. 
Gregg, U. S. Atty., of Muskogee, Okl., on the brief), for the United 
States. 

Before SANBORN, Circuit Judge, and WM. H. MUNGER and 
TRIEBER, District Judges. 

WM. H. MUNGER, District Judge. From the facts in this case 
it appears that one Moses Wiley, a duly enrolled three-quarters blood 
Indian, was, on the 30th day of June, 1902, allotted 160 acres of land, 
40 acres of which was selected as a homestead. The remaining 120 
acres of said allotment, not being a part of bis homestead, is the land 
involved in this case. The patent to the land was issued to Wiley on 
March 10, 1903. On January 26, 1912, nearly nine years after the 
patent, Wiley and bis wife conveyed the 120 acres, being his allot- 
ment other than the homestead, to one H. U. Bartlett, which deed 
was filed for record in the office of the register of deeds of Creek 
county, in the state of Oklahoma, on the 30th day of January, 1912, 
and duly recorded. On the 29th day of January, 1912, H. U. Bart- 
lett and wife conveyed said lands by quitclaim deed to Théo. G. 
Lashley, which deed was, on the 30th day of January, 1912, filed for 
record in the office of the register of deeds of Creek county, Okl., and 
duly recorded. 

On August 10, 1912, the United States filed its bill in equity in the 
United States District Court for the Eastern District of Oklahoma, 
seeking to bave the said deeds from Moses W^iley and wife to H. U. 
Bartlett, and from H. U. Bartlett and wife to Théo. G. Lashley, can- 
celed, annulled, and set aside, and the title quieted to said lands in 
Moses Wiley. Appellants filed a demurrer to the bill, which was 
overruled, and, appellants electing to stand upon their demurrer, a de- 

•For other cases see saree topic & § numebh in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexe» 
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crée was entered as prayed in the bill, from which appellants prose- 
cute this appeal. 

Counsel for the government, in their brief, concède that under the 
terms of the act of Congress, under which the allotment was made to 
said Moses Wiley, the lands in question were impressed with a five- 
year period of restriction against aHenation; that said fîve-year re- 
stricted period expired by Hmitation on the 8th day of August, 1907 ; 
that thèse lands were free from restrictions for the period of time in- 
tervening between the 8th day of August, 1907, and the 27th day of 
July, 1908. They claim that on the 27th day of May, 1908, Congress 
passed an act reimposing restrictions against the aliénation of this 
land by said Moses Wiley, and they say : 

"The single Issue présentée! by this appeal, and the sole question before the 
court for its détermination, is as to whether or no the surplus allotment ot 
a Oreek Indian of the three-quarter blood was aliénable by the allottee on 
and after the 27th day of July, 19aS." 

The lands in question were allotted to Moses Wiley under an act 
of Congress of June 30, 1902 (32 Stat. 500, c. 1323). So much of that 
act as is applicable to the considération of the question before us is 
found in section 16 of the act, and the applicable portion reads as 
f ollows : 

"Sec. 16. Lands allotted to citizens shall not in any manner whatever or 
at any tiice be Incumbered, taken, or sold to secure or satlsfy any debt or 
obligation, nor be alienated by the allottee or his helrs before the expira- 
tion of five years from the date of the approval of this su]iplemental agree- 
ment, except with the approval of the Secretary of the Interlor. Each citi- 
zen shall sélect from his allotment forty acres of land, or a quarter of a 
quarter section, as a homestead, which shall be and remain nontaxable, in- 
aliénable, and free from any incumbi'ance whatever for twenty-one years 
from the date of the deed therefor, and a separate deed shall be issued to 
each allottee for his homestead, in which this condition shall appear." 

From this it clearly appears that the restriction upon the lands in 
question were limited to the period of five years from the date of the 
approval of the supplemental agreement. It is claimed by the govern- 
ment under act of May 27, 1908, a restriction against aliénation was 
reimposed. So much of Act May 27, 1908, c. 199, found in 35 Stat. 
312, as is applicable hère, is found in the first section, as f ollows: 

"That from and after sixty days from the date of this act the status of 
the lands allotted heretofore or hereafter to allottees of the Five CiviliKed 
Tribes shall, as regards restrictions on aliénation or incumbrauce, be as fol- 
lows: * * * and enrolled mixed-bloods ot three-quarters or more Indian 
blood, including minors of such degrees of blood, shall not be subject to alién- 
ation, contract to sell, power of attorney, or any other incumbrance prior to 
April twentj'-sixth, nineteen hundred and thirty-one, except that the Sec- 
retary of the Interlor may remove such restrictions, wholly or in part, under 
such rules and régulations concerning terms of sale and disposai of tlie 
proceeds for the beneflt of the respective Indlans as he may prescribe. The 
Secretary of the Interlor shall not be prohibited by this act from continuing 
to remove restrictions as heretofore, and nothiug herein shall be construed to 
impose restrictions removed from land by or under any law prior to the 
passage of this act. * * * " 

It is contended on the part of appellants that the foregoing act of 
May, 1908, is inapplicable, as it expressly provided that the act should 
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not be construed as imposing restrictions removed from land by or 
under any law prior to the passage of that act; that, as the restric- 
tions in this case had expired prior to the passage of the act, they 
came within the exception, for, as is argued, the restriction being im- 
posed by an act of Congress, and limited to a period of five years, 
when that period expired the restriction was removed by the law 
which imposed it. It is unnecessary for us to pass upon tlie correct- 
ness of this statement, liowever, for we are of the opinion that it was 
not the intent, nor within the power, of Congress, to reimpose a re- 
striction upon the aliénation of lands, against which none at the time 
existed. True it is that the Suprême Court, in Tiger v. Western In- 
vestment Co., 221 U. S. 286, 31 Sup. Ct. 578, 55 L. Ed. 738, held that 
it was within the power of Congress to continue or extend the period 
of restriction against aliénation during the period of an existing re- 
striction against aliénation. The Suprême Court, however, in that 
case, expressly referred to the fact that the title to the allotment was 
still held by the United States in trust for the Indian ; that, while the 
land was held by the United States in trust for the Indian allottee, it 
was compétent for Congress to extend the trust period, and prohibit 
aliénation during such extended period. We find nothing in that case 
holding that, after the trust period had expired and both the légal and 
équitable title had fully vested in the allottee, such allottee being a 
citizen of the United States, Congress could thereafter reach out and 
withdraw the land from aliénation and taxation by the state and local 
municipalities. As soon as the title, both légal and équitable, to the 
land in question became vested in Moses Wiley, it was subject to 
taxation by the state and county authorities, and Moses Wiley had 
full dominion over the same, notwithstanding in many respects the 
government still retained a guardianship over him. ■ 

Suppose, for instance, Moses Wiley had received title to land by 
inheritance from a white ancestor? Could it be said that, because of 
the guardianship of the United States over him, Congress could de- 
prive him of his full property rights in and to such land, and also 
withdraw the same from state or municipal taxation? It seems clear 
to us that it could not ; and, if not, we f ail to see upon what principle 
it can be said it can draw to itself control over the aliénation of land, 
the title to which, both légal and équitable, it bas conveved to the 
Indian. In Mullen v. United States, 224 U. S. 448, 32 Sup. Ct. 494, 
56 L. Ed. 834, it was held that the United States, though retaining its 
guardianship over the Choctaw Indians, could not maintain an action 
to set aside conveyances made by Choctaw Indians to lands against 
the aliénation of which no restriction was imposed. 

The only case brought to our attention wherein it has been held 
that the government, by virtue of its guardianship alone, could law- 
fully restrain an Indian from alienating lands to which he had the 
full title in fee, and in which the United States had no légal or équit- 
able interest, is the case of United States v. Allen, 179 Fed. 13, 103 
C. C. A. 1, in the opinion of which there is an expression to the ef- 
fect that the government may impose such restriction. The question, 
however, was not involved in that case, and the expression to that ef- 
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fect is mère obiter. The opinion in that case covered a number of 
cases, and was reviewed bv the Suprême Court in 224 U. S. 415, 32 
Sup. Ct. 425, 56 h. Ed. 820, under the title of Heckman v. United 
States, in 224 U. S. 448, 32 Sup. Ct. 494, 56 L. Ed. 834, under the 
title of Mullen v. United States, in 224 U. S. 458, 32 Sup. Ct. 544, 56 
L. Ed. 841, under the title of Goat v. United States, and in 224 U. S. 
471, 32 Sup. Ct. 549, 56 L. Ed. 847, under the title ôf Deming Invest- 
ment Co. v. United States; and the judgment was reversed, in so far 
as it held that the United States could maintain an action to set aside 
conveyances made to lands after the restriction had terminated. 

We are of opinion that, as the restriction against aliénation of the 
lands in question expired, and the full title in fee vested in Moses 
Wiley, prior to the passage of the act of May 27, 1908, the United 
States has no such interest in the lands as entitles it to maintain this 
action. 

The judgment is therefore reversed, and the cause remanded to 
the court below, vvith directions to sustain the demurrer and dismiss 
the bill. 



ROUX y. COMMISSIONER OF IMMIGRATION AT PORT OF 
SAN FRANCISCO. 

(Circuit Court of Appeals, Nintli Circuit. February 24, 1913.) 

No. 2,104. 

Aliens (§ 54*) — Proceedings roB Déportation — F.mrness op Heaeing. 

Under the rules of tlie Department of Commerce aud Labor, of Noveui- 
ber 30, 1911, goveriiiup: beariiigs in case of aliens arrested for déporta- 
tion as being unlawfully in the United States, whlch carefuUy provide 
that the ahen sliall be advised of liis right to hâve counsel aud his re- 
ply eiitered on tlie record, that if he sélects counsel the latter shall 
hâve the right to be présent, and to introduce évidence, and that auy 
wrltteu argument flled by him shall be forwarded with the record to 
the Department, a vvoman so arrested, who dld not speak English, and 
whose friends, although she was told of her right to bave counsel, were 
advised by the inspector that it was not necessary, and led to believe 
that the case was not serions, lu conséquence of which she did not em- 
ploy counsel, and as a resuit of the hearing was ordered deported, was 
not accorded the full and fair hearing intended by the rules ; and the 
order based tliereon is invalid. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
§ 54.*] 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California. 

Pétition by Alexandrine Roux against the Commissioner of Immi- 
gration at the Port of San Francisco for a writ of habeas corpus. 
Writ denied, and petitioner appeals. Reversed. 

This case cornes hère on appeal prosecuted by Alexandrine Roux from a 
judgment denying her release upon writ of habeas corpus ; she being held 
by appellee for deportiition as being an alien unlawfully wlthin the United 
States, in that she has been "found enii)loyed by, in, or in connection witli, a 
house of prostitution, or resort habltually frequented by prostitutes or where 
prostitutes gather." 

•For ottier cases see same topic & § numbex: In Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
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The pétition for the writ shows, among other thlngs, that petltloner has 
for more than three years last past contlnuously next preceding the flling of 
the pétition and the date of her arrest been an actual résident and denizen 
of and in the city and county of San Francisco, state of California, and has 
not wlthln said time ehanged her sald résidence or domicile ; that petitioner 
lawfully came into the United States from the republic of France about ten 
years ago, landing at New York about January 2, 1902, and thereafter cam« 
to San Francisco, whlch was more than three years ago ; that about October 
1, 1911, the Commlssioner of Immigration at San Francisco unlawfully and 
by force arrested and Imprlsoned petitioner and now holds her in custody, 
and threatens to and will déport her, unless stayed by an order and judgmeut 
of thls court; that petitioner is not a prostltute, but Is a reputable woman, 
but is accused on the ground that she is emplayed by, in, and in connection 
with, a house of prostitution solely and exclusively as a cook, in alleged vio- 
lation of section 2 of the act of Congress of March 26, 1910 (Act March 26, 
1910, e. 128, 36 Stat. 264 [U. S. Comp. St. Supp. 1911, p. 502]) ; "that at the 
hearing held by said Commlssioner of Immigration your petitioner was denled 
the right to hâve an attorney or légal couusel to represent her at every or 
any stage of the proceedlngs ; that she was advised that it was not necessary 
to hâve the services of an attorney or légal adviser to défend her ; that, on 
the contrary, your petitioner by and through sald Immigration Commlssioner, 
hls subordinate offlcers and employés, was forced to submit to an inquisition 
and compelled to answer the interrogatories of said offlcers, wlthout being 
allowed the right of counsel, or any attorney to represent her ;" that sald 
charge vi'as and is untrue, and that petitioner was ready to prove that she 
had resided wlthln the United States, at San Francisco, for the perlod of 
time claimed by her ; that she did not corne withiu the provisions of the law 
Invoked for her déportation ; and that the provisions of said act of March 
26, 1910, in so far as they apply to petitioner, are uncoustitutional and void. 

Petitioner further allèges that she was not given a full or fair or any légal 
hearing before the Commlssioner of Immigration, was denled the right of 
appeal to the Secretary of Commerce and Labor, and that such hearings a« 
were had were merely pri^-ate investigations made wlthout petitioner's con- 
sent, and wlthout her présence or her being represented by counsel. Where- 
fore she prayed that a writ of habeas corpus issue. 

On October 24, 1911, the petitioner was brought before Inspeetor F. Watts 
on a warrant of arrest and made a statement under oath, P. Lohse actlng as 
Interpréter, from whlch it appears that her name is Alexandrlue Roux, a 
widow ; that she has two daughters, one being with her in San Francisco, and 
the other in France ; that she lives in San Francisco, 1842 Mason street, 
with her daughter ; that she flrst came to the United States about ten years 
ago ; that she has been back to l'rance, departlng therefor April 13th, but 
returned again to the United States, arrlving in New York August 29, 1911 ; 
that she has always worked for a living, her occupation being a cook, and 
has "always worked In houses of prostitution, because the wages there are 
a good deal hlgher than In other places," and she needed the money, but that 
she has never practlced prostitution, and did not know that the law pro- 
hiblted allens from worklng in or around houses of prostitution; that she 
had been worldng in Madam Nana's house only three weeks as cook and 
chambermald. 

At the end of the statement petitioner was Informed by the inspecter as 
follows : "By order of the Secretary of Commerce and Labor, in a telegram 
dated October 21, 1911, you hâve been arrested on the charge that you are 
an allen employed by. In, or in connection with, a house of prostitution. You 
hâve the right to be represented by counsel and to see ail the évidence against 
you. You will also be enlarged upon furnishlng satlsfactory bond in the 
sum of one thousand dollars. Do you désire to avail yourself of the right of 
counsel?" To which she replied; "As soon as niy friends corne, I will be able 
to décide." 

A continuation of the hearing was had at Angel Island, October 30th, before 
Inspecter Aiusworth. The petltloner produced two wltnesses in her behalf, 
namely, A. Esmlol and William M. Pellan. Esmiol had known petltionei- 
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about nine years, and testlfied that her ijresent occupation was a cook in a 
sportlng honse ; that slie liad been a coolf in such tiouses for about flve years ; 
and that he knew her to be a good wouian, "a thorough good and honest 
woman." Pellan had known the witness ten years, and testified tliat she 
was cooking in a sporting house, but that she was "a correct woman in every 
way." Thereupon the record in the case was transmitted by the Commission- 
er to the honorable Secretary of Commerce and Labor, with a reeommendation 
that a warrant of déportation issue. Upon the proofs thus rendered, the 
honorable Secretary of Commerce and Labor found that petitioner was in 
the United States in violation of the aet of Oongress approved February 20, 
1907 (Act Feb. 20, 1907, c. 1134, 34 Stat. 898 [U. S. Comp. St. Supp. 1011, p. 
499]), as amended by the act of May 26, 1910, and she was directed to be 
deported. 

In the case at bar the cause went to a spécial examiner to take testimony 
and report as to the facts. Rosalie Roux, the daughter of petitioner, there 
testified that she and Mr. Lombard went to see the inspecter, Mr. Watts (this 
after the petitioner had made her stateuient, but upon the same day) ; that 
she had a conversation with him (Watts) ; that she asked him if it was nec- 
essary for her to get a lawyer ; and that he told her, "No ;" and so she did 
not bother to get a lav^Ter. If she had, she could hâve taken one there. The 
witness further stated that the inspecter told her to take two witnesses with 
her, and that that was ail that was necessary, and tliat that was ail she did. 

Lombard testified that he spoke to Mr. Watts and asked him what was nec- 
essary to be done; that he asked the inspecter what was the trouble, to 
whlch he answered, "I cannot give you much information," but he asked him 
(Lombard) a few questions and asked a question also of the daughter of the 
lady. He said: "Well, the case is not mucli ; that is ail right ; don't trouble 
yourself. She ean go out on bail for $1.000 ; S1,000 bail will get her eut of 
hère, and ail she bas to do is to take two witnesses along at the flrst meet- 
ing of the commiasioners." And that he further stated; "The two witnesses 
only hâve to tell what they knew about the lady ; if the lady is ail right, it 
will only be a matter of a few days." Further on the witness testifles that 
he wanted to knew if really the case needed a lawyer, and that he (AVatts) 
said: "Oh, well, it is no use; that case is ail right; you don't need no law- 
yer." On cross-examination the witness' rendition of what the inspecter 
said was: "Never mind about a lawyer; there is hardly anything to it. 
* * * " And that he said further : "You just come, you and yeur wife ; 
you den't need any other witnesses." The witness then says that he (witness) 
advised the daughter net to procure a lawyer. 

The petitioner further testified that at the time she made her first state- 
meut to Inspecter AVatts Lehse, the interpréter, stepped with her to ene side. 
and told her that there was no necessity of having a lawyer. Lolise dénies 
that such a conversation toek place. Inspecter AA'atts was not called by rea- 
son of his absence in the East. 

Marshall B. Woodworth, of San Francisco, Cal., for appellant. 
John L,. McNab, U. S. Atty., of San Francisco, Cal, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
Two questions are presented by this record and insisted upon by coun- 
sel for petitioner: First, whether petitioner was awarded a full and 
fair trial before the inspectors, for her first hearing was had before 
Inspecter Watts and her subséquent hearing before Inspecter Ains- 
worth ; and, second, whether she was deportable under the act of 
February 20, 1907, as amended by the act of March 26, 1910, upon the 
charge preferred against her. 
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Rule 22 of the Department of Commerce and Labor, clauses (b) and 
(c) of subdivision 4, provides : 

"(h) During the course of tlie liearins the nlien sliall be allowed to luspect 
tlie warrant of arrest and ail the évidence ou whicli it was Issued ; and at 
sucli stage tliereof as the otHcer before whom the hearing is held shall deem 
proper, he shall be apprised tliat he may thereafter be represented by couusel 
and shall be required then and there to state whether he désires counsel or 
waives the same, and his reply shall be entered on the record. If counsel be 
selected, lie shall be perniitted to be présent diiriiig the further condiict of 
the hearing, to Inspect and make a copy of the minutes of the hearing, so 
far as it has proceeded, aud to offer évidence to nieet auy évidence there- 
tofore or thereafter présentée! by the goverunieut. Objections and exceptions 
of counsel shall not be entered on the record, but may be dealt with iu an 
accompanyiug brief. 

'■(c) At the close of the hearing the full record shall be forvvarded to the 
Bureau, together with any written statement submitted by counsel and the 
reconnnendations of the exanùning ofHcer and the offlcer in charge for déter- 
mination as to whether or not a warrant for déportation shall Issue." 

Kules of November, 30, 1911. 

Thèse provisions indicate the solicitude of the Department of Com- 
merce and Labor that the alien shall hâve a fair and altogether impar- 
tial and imbiased hearing, free from restraint or any undue influence 
in the manner of his défense to any charges made against him upon 
which he may be deported. Was tlie petitioner accorded such a hear- 
ing before the inspectors? 

It is unquestioned that petitioner was duly apprised of her riglit to 
be represented by counsel at the hearing, and to inspect ail the évi- 
dence adduced against her. She replied that as soon as her friends 
came she would be able to décide. Later in the day her daughter came, 
accompanied by Lombard, and they made it their purpose to inquire 
whether it was necessary that petitioner should procure counsel in her 
défense. They were told by the inspector that it was not necessary 
to get a lawyer ; that it was no use ; that the case was ail riglit ; and 
that they did not need a lawyer ; to "never mind about a lawyer ; there 
is hardly anything to it. * * * You just come, you and your 
wife. You don't need any other witnesses." This latter to Lombard. 
Moved by this advice, Lombard advised petitioner that it was not nec- 
essary for her to hâve a lawyer, and noue was secured. Thèse wit- 
nesses were reputable, namely, the daughter and. Lombard, and their 
testimony is in no way contradicted or discredited. Later two wit- 
nesses, Esmiol and Pellan, were produced and their testimony heard. 
Thus petitioner complied with the suggestion of the inspector to bring 
two witnesses. 

Rule 22 but reflects how essential it may be for the accused to hâve 
counsel : 

"He [couusell shall be i)erniitted to be présent during the further conduct 
of the hearing to inspect and make a copy of the minutes of the hearing." 

And: 

"At the close of the hearing [it is further providedl the full record shall be 
forvvarded to the Bureau, together with any written argument submitted by 
counsel and the reeonunendatious of the examining otHcer and the offlcer in 
charge for détermination as to whether or uot a warrant for deportatiou 
shall issue." 
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The honorable Secretary of Commerce and Labor is the adjudicating 
officer who détermines upon the record whether déportation shall fol- 
low, and the only représentation that the accused can hâve before that 
officer is through the argument of counsel. If, therefore, she is de- 
prived of counsel in the hearing before the inspector and of the oppor- 
tunity to be heard before the honorable Secretary of Commerce and 
Labor, it is manifest that she is not accorded the full and f air trial that 
1;he ruies of the Department of Commerce and Labor are intended to 
secure. 

Now, we are not impressed that there was any intimidation exerted 
on the part of the inspector to prevent the petitioner from employing 
counsel, but we do think that he overpersuaded her, and thereby 
induced and unduly influenced her not to employ counsel, and that by 
Teason thereof she had none. She was led to believe, or at least such 
is the natural and indubitable inference to be drawn from the language 
of the inspector, that the case against her was a weak one ; he saying : 

"ïhere is hardly anythlng to It." 

The effect is the same, whether she was overpersuaded from em- 
ploying counsel or otherwise induced to f orego the privilège ; she did 
not employ any. The inspector should hâve advised her at ail times 
that she was entitled to counsel, and should hâve refrained from say- 
ing anything that would hâve a tendency to induce her not to employ 
one. 

We conclude, therefore, that the petitioner was not awarded the full 
and fair trial that the law and rules of the Department of Commerce 
and Labor accord her. In support of thèse views, see United States 
V. Williams (D. C.) 185 Fed 598. 

This renders it unnecessary to discuss the second point. 

It follows that the judgment of the District Court should be re- 
versed and the cause remanded, with directions to discharge the peti- 
tioner from custody. 



EMPIRE STATE STJKIOTY CO. v. NORTHWEST LUMBER OO. 
(Circuit Court of Appeals, Nintli Circuit. February 24, 1913.) 

No. 2,1S4. 

1. INSURA^FCE (§ 539*) — Employer' s Liability Insurance — Time for Notice 
OF Injury — Notice "At Once." 

In a provision of a pollc.y of employer'» liability insurance requlriug 
the assured, on the occurrence of an accident as to which a claim might 
be niade under the policy, to "at once" give notice thereof to the insurer, 
the words "at once" are synonymous with "immediately," and mean, 
witliln the intendment of the policy, within a reasonable time, having in 
View ail of the circumstauces of the case; and whether notice is so 
given is a question of fact. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1328-1330; 
Dec. r>ig. § 539.* 

For other définitions, see Words and Phrases, vol. 1, pp. 610-611 ; vol. 
4, pp. 3403-3410.] 

*For other cases see same topic & § ntJmbeb lu Dec. & Am Digs. 1907 to date, & Rep'r Indexes 
203 F.— 2T 
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2. Insurance (§ 668*) — Employek's Liabimty Insubance — Action on Polict 
— Défenses — Failxjre to Give Notice. 

A lumber company holding an employer's llabllity policy, whicti re- 
qulred it to glve notice to thé Insurer "at once" on the occurrence of 
an accident whicli niight give rise to a claim under the policy, had an 
employé injured at a logging camp in charge of a foreman, who took 
the injured man to a hospital, where he remalned 11 months, and then 
commenced an action against the company. Keitlier the superlntendent 
in gênerai charge of the mill and the camps, nor the other officers of 
the Company, who were at a distance, had any knowledge of the Injury 
until service of the summons, and they then notifled the insurer, which 
defended the suit under a stipulation that It should be without préju- 
dice to its right to object to want of notice. There vvas a judgment 
which the company paid and then brought suit on the policy. Held, 
that the court could not say as matter of law that the notice was not 
given In compliance with the requirement of the policy, but that the 
question was properly submitted to the jury. 

[Ed. Note.— For other cases, see Insurance, Cent. Dig. §§ 1556, 1732- 
1770; Dec. Dig. § 688.*] 

Eoss, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Northern 
Division of the Western District of Washington; C. H. Hanford, 
Judge. 

Action at law by the Northwest Lumber Company against the Em- 
pire State Surety Company. Judgment for plaintiff, and défendant 
brings error. Afïirmed. 

This is an action instltuted by the Northwest Lumber Company against 
the Empire State Surety Company to recover on a" policy of llabllity iusur- 
ance. The lumber company prevailed, and the surety company prosecutes a 
writ of error in this court. 

The policy of Insurance upon which the action Is prosecuted contalns the 
following clause: "Assured on the occurrence of an accident in respect of 
which claim can be made under this policy shall at once given written no- 
tice thereof to the company at New York or to the company's duly authorized 
agent. Assured shall give like notice with fuU particulars of any claim made 
on account of an accident so reported, and, if steps are taken to enforce 
such claim by suit or otherwise, assured shall also dellver to the company 
ail paliers and information pertaining thereto immediately upon receipt 
thereof, whereupon the company shall at its own cost undertake on behalf 
of and in the name of assured the settlement of such claim or the défense 
of such suit and the prosecution of any appeal which it may undertake." 

The himber company was engagea in gettins out legs, and had a crew of 
men working under a foreman named Dan AVilliams. Among the crew was 
one John Hall, who was injured, in that his leg was broken. This oecurred 
November 4, 1908. Hall instituted an action against the lumber company in 
the superior court of the state of Washington to recover. He served sum- 
mons and a eopy of the coniplaint therein Oetober 26, 1909, and later re- 
covered judgment for $10,000. 

Trial was had in the case at bar before a jury. When the testimony was 
fuUy submitted, the court was requested to direct a verdict of nousuit, which 
was denied. The testimony given at the trial, so far as pertinent, is con- 
tained in the bill of exceptions, which recites: 

"That on the 4th day of November, 1908, one John Hall, an employé of 
the plaintiff, who came within the terms of the policy, working in one of 
the three logging and loading camps maintained by the plaintiff at or near 
Kerriston, Wasli., was injured by having his leg broken, and that he was 
there working under Dan Williams, a foreman of the gang or camp where 
the said Hall was injured, ail being foreigners and speaking the English 

•For other cases see eame topie & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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language very little. That the company maintalned three logging camps for 
getting out logs and loading the same on cars, a gênerai sawmlU plant 
where it operated its nnllls, or did Its sawlng, and a logging railroad for 
carrying lumber and logs, and that over ail was a superintendent uamed 
John McKea, vvho had gênerai charge and control of ail the afCairs at Ker- 
riston, Wash., and gênerai affairs of the plaintiff were in charge of its gên- 
erai secretary and treasurer, L. G. Horton, at Seattle. That about 11 montha 
after the injury the said John Hall brought an action for damages in the 
superior court of King county, Wash., which was prosecuted, and a judg- 
ment recovered in the sum of $10,000, which cause was afterwards appealed 
to the Suprême Court of the state, and there affirmed, and thereafter with 
the costs paid by the plaintifC. That the plaintifC's superintendent aforesaid 
and the secretary testifled that, until suit was brought by said Hall, they 
had no Personal knowledge of the occurrence of the accident whereby the 
said John Hall was injured, the other officers of the company having no 
knowledge of the afïalr, and made no report thereof to the défendant, or 
any agent thereof, and gave no notice of the accident or anythlng pertain- 
ing thereto, until the service of the summons and complaint in the case 
brought by Hall in said superior court on the 26th day of October, 1909, 
whereupon notice was at once given to défendant, and, when the notice 
was given, the défendant reserved its rights in an agreement made between 

the parties to thls action regularly introduced in évidence as exhibit , 

which agreement is as follows: 

" 'Nov. 15th, 1909. 
" 'Northwest Lumber Company, White Building, Seattle, Wash. 

" 'Gentlemen : — In regard to the case of Hall against you pendlng in the 
superior court of thls county on summons and complaint served Oct. 26th 
last, I beg to say that in accordance with our understanding I will défend 
this action as the représentative of the Empire State Surety Company, but 
with the understanding that it will uot préjudice your rights, or that of 
the surety company, respecting the matter as to whether notice of this ac- 
cident has or has not been given. ïhe matter of notice referred to in the 
policy which you hold insuring you will be a matter of future adjustment, 
and without in any way affecting my appearance as attorney in the case 
or your consentlng to my appearance as your attorney in thls case and 
upon the record. 

" 'If this is agreeable to you, please Indicate it by your approval hereon, 
and that will be satisfactory to ail parties. 

" 'Yours very truly, [Slgned] John P. Hartman. 

" 'The foregoing is read and approved the date first herein stated. 

" '[Signed] Northwest Lumber Co., G. B. Barclay, Près.' 

— aud the said agreement had not been thereafter altered or amended at 
any tlme. That after the accident to the said John Hall, whose leg was 
brokeu, he was taken in charge by the said foreman, Dan Williams, and 
from there conveyed flrst upon the logging road to a railroad, and thence to 
a hospital in Seattle, about 40 miles distant from the place where the ac- 
cident occurred, and ail being in King county, Wash., in which hospital he 
remained about 11 months. Thereupou the défendant ofCered testimony tend- 
ing to show that it had no knowledge or information in any way of the acci- 
dent to John Hall occurring November 4, 1909, until after the service of 
summons and complaint in hls case as aforesaid. That because it did not 
hâve Immédiate notice of the accident it was greatly prejudiced and dam- 
aged, in that it could not prépare for the trial of the case, as it was bound 
to under the terms of the policy if notice was immediately given, that it 
was unable to prépare to défend and défend the case and to obtaln testi- 
mony, and that préjudice resulted against the défense because of the want 
of notice, ail of which the witness claimed was prejudleial to the interests 
of the défendant, and ail of which the witness claimed was caused by want 
of compliance with the terms of the policy insuring against loss, for which 
this suit is brought, and upon eross-examination plalntlfC showed that ail 
eyewitnesses were at the trial for Hall save one, whose whereabouts was 
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unkuown, wliich trial was hekl in the state court of Wasliington about April 
11, 1010, which witnesses were ail called for tlie said Hall." 

John P. Hartman, of Seattle, Wash., for plaintiff in errer. 
George Donworth, Ovid A. Byers, Alpheus Byers, and Elmer E. 
Todd, ail of Seattle, Wash., for défendant in errer. 

Before GILBERT and ROSS, Circuit ludees. and WOLVERTON, 
District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
[1] The question is presented upon this record vvhether the court 
should hâve determined as matter of law that notice was net given by 
the lumber company to the surety company as required by the policy of 
Insurance. The surety company claims that notice was net se given. 
The particular clause under which the controversy arises reads : 

"Assured on the occurrence of an accident in respect of which claim can 
be made under this ]iolicy shall at once give written notice thereot to the 
company at New York or to the eompauy's duly aiithorized agent." 

The words "at once" are synonymous with "immediately," and doubt- 
less mean, within the intendment of the policy, within a reasonable time, 
having in view ail the circumstances of the case. The purpose of the 
notice is manifestly to give the surety company opportunity to inform 
itself about the case and properly prépare for its défense. In the na- 
ture of things it ought to be given as soon after the accident as circum- 
stances will permit, as ordinarily it is less difficult to assemble the évi- 
dence relating to the facts at issue when the transaction is récent than 
when it is allewed to rest for considérable time. The Suprême Court 
of New Hampshire (Ward v. Maryland Casualty Ce., 71 N. H. 262, 51 
Atl. 900, 93 Am. St. Rep. 514), in determining the meaning of the word 
"immédiate" used in a like sensé as the words "at once" in the présent 
policy, bas held that it signifies due diligence under the circumstances 
of the case, and without unnecessary and unreasonable delay, and that 
whether the notice is so given is a question of f act. This case has the 
express approval of the fédéral Suprême Court. Fidelity & Deposit 
Ce. V. Ceurtney, 186 U. S. 342, 346,, 22 Sup. Ct. 833, 46 h. Ed. 1193. 

[2] It is self-evident that a party cannot give notice of an accident 
in respect of which a claim can be made until he himself is infermed 
of it or has knowledge concerning it, and he could net be expected so 
to do. The clause (F) alluded to does not require that lie shall give 
the notice whether he has sucli knowledge er information or net, The 
assured is, however, charged with an active, net merely a passive, duty 
in the exercise of reasonable care and diligence in the management, su- 
pervision, and ordering ef bis business, so that he may be readily 
infermed ef accidents out of which claims for damages may arise. He 
should adept such measures and promulgate and require the enforce- 
ment of such rules and régulations as are reasonably calculated to in- 
sure bis obtaining prompt and definite information, and, when he has 
acquired information of the fact, then his policy requires that he shall 
give notice "at once" to the surety companv. Mandell v. Fidelity & 
Casualty Ce., 170 Mass. 173, 49 N. E. 110, 64 Am. St. Rep. 291; 
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Woolverton v. Fidelity & Casualty Co., 190 N. Y. 41, 82 N. E. 745, 
16 h. R. A. (N. S.) 400. 

In the case at bar there is testimony tending to show that neither 
John McRea, the superintendent of the lumber Company and in gên- 
erai charge and control of the affairs at and about Kerriston, near 
which place the accident occurred, nor L. G. Horton, the secretary 
and treasurer of the company, residing at Seattle, who was in charge of 
the gênerai affairs of the company, had any personal knowledge of the 
occurrence of the accident whereby Hall was injured, and that the other 
officers of the company, having no knowledge of the atïair, made no 
report of it to the défendant, or to any agent thereof, and gave no 
notice of the accident or anything pertaining thereto, until the service 
of the summons was had in the action instituted by Hall to recover 
from the lumber company October 26, 1909, whereupon notice was 
at once given to the surety company. 

It does not appear what rules and régulations the lumber company 
had devised to obtain prompt information of the occurrence of accidents 
of the kjnd. It does appear, however, that Hall was working under 
Dan Williams, who was foreman of the gang or camp where Hall was 
injured, and that he was taken in charge by the foreman and conveyed 
to a hospital in Seattle, 40 miles distant, where he remained for about 
11 months. It is claimed that Williams was an agent of the lumber 
company for giving notice to it of the accident, and that, therefore, 
the company was bound by his knowledge. This is really the crux of 
the controversy hère. 

It does not appear that Williams was specially charged by instruc- 
tions, or by rule, or otherwise, with the duty of giving information 
to the lumber company of the happening of such accidents, and we are 
left to détermine the question from the mère fact that Williams was 
foreman of the gang or camp where Hall was injured. The Mandell 
Case, supra, is in point. A driver for Mandell, who kept stables, ran 
over a man and injured him. Mandell's stables were in South Boston, 
where his teams were kept, and his own stand was in the city proper. 
He visited the stables at some time daily, but had a foreman who 
started the teams in the morning and looked after the stand when he 
was not there. Mandell directed where the teams were to go and what 
they were to do, and had oversight over his own business. The court 
held that he was not chargeable with knowledge of the accident because 
his servants had such knowledge, and that "neither his drivers, stable- 
men, nor foreman were his agents for the purpose of giving notice to 
the company." This is in effect concurred in by the Suprême Court of 
New York in the Woolverton Case, supra. In the latter case, however, 
the knowledge of the accident was communicated to the officer at the 
head of the freight department, the company being engaged in the 
freighting of goods by means of vehicles drawn by horses, and it was 
held that the knowledge of such agent was the knowledge of the com- 
pany. In this connection the court says: 

"While we thus hold that the plaintiff was chargeable for the delay and 
neglect of its agents or servants in failing to apprise it of an accident, of the 
occurrence of which they had aequired IvUowleUge or Information, this prin- 
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clple must be conflned to those agents) whose duty it was, elther by express 
régulation of the plalntiff, or by tbeir supervision and eontrol in the natural 
and proper conduct of business over the subordlnate servants by whom the 
accident had been caused, to transmit such knowledge to tlieir superlors or 
the Company, on whicli question the notice posted In plaintiffl's stables was 
net concluslve. » * ♦ Nor should the master be charged vpith the knowl- 
edge or Information of a coservant of the same grade or rank as the one 
causlng the accident." 

The Suprême Court of Minnesota' seems to be in conflict with the 
holding of thèse cases, the court saying, in Northwestern Téléphone 
Exch. Co. V. Maryland Casualty Co., 86 Minn. 467, 469, 90 N. W. 
1110, 1111: 

"Appellant is a forelgn corporation, and, Instead of undertaklug the trouble 
and expansé of having agents of Its own to look up the facts surroundlng 
occurring accidents, it chose to exact from the téléphone Company an agree- 
ment to be furnlshed that information, and, having contracted to furnish it, 
respondent's foreman and men in charge of work when an accident happens 
are the company's représentatives and agents for that purpose, and the duty 
rests upon them to report toi the proper officers of the company." 

The terms of the policy in that case were : 

"The assured, upon the occurrence of an accident, shall give immédiate no- 
tice thereof, in writing, wlth fuU particulars, to the home office at Baltimore, 
Md., or to its duly authorized agejits." 

We are impressed, however, that the doctrine of the Massachusetts 
and New York cases is the sounder, and that we cannot say as a mat- 
ter of law, the mère fact appearing that Williams was the foreman of 
a gang or camp in which Hall was working, and nothing else, that 
there was imposed upon him the duty of informing the lumber com- 
pany of the fact, or that his employment in such a capacity carried 
with it the obligation or responsibility of apprising his employer or 
principal of ail accidents occurring about the work within his knowl- 
edge. It must be conceded that it is a peculiar circumstance that nei- 
ther McRea nor Horton should hâve learned of an accident of such 
grave nature for more than eleven months after its happening, but the 
jury has found on that subject, and its finding is conclusive upon this 
court. On the other hand, it does not appear that the surety company 
has been prejudiced in its rights by reason of any delay in being in- 
formed or notified of the accident, and it is altogether probable that 
justice has been donc in the premises. 

But one other question remains. The court gave an instruction as 
f ollows : 

"The jury, therefore, are required to détermine from the considération 
of the évidence in the case whetlier that condition of the policy has been 
met by the plalntiff. That notice was given is undoubtedly true, as sliown 
by the évidence. The question Is, was it given at once, and that Is a ques- 
tion for the jury to détermine from a considération of ail the circumstances 
in the case whether the plalntiff acquired its rights under this policy by 
glving prompt notice of the happening of the injury. The degree of protnpt- 
iiess, of course, dépends upon ail the circumstances of the case. When dld 
the accident happen, and when dld the plalntiff' in the case become inforraed 
of it so as to be In a position to glve notice? because it could not glve the 
notice until it did know it. But lu law It would be presumed to know what 
would bave been known in the exercise of intelligence and vigilance such as 
business uien conducting important business aft'airs usually do hâve when 
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they are attendlng to their business properly, wheii tiiey liave eflicieiicy to 
their service. If tliat notice was uot ii;lveu at once, as I hâve deHned tliis 
phrase, the plaintitï has falled to uialce out a case, and your verdict sliould 
be for the défendant." 

It is urged that this instruction does not state the law applicable; 
but, without discussing it in particular, it woiild seem that the in.struc- 
tion was quite as favorable to the plaintiff in error as it could rea- 
sonably ask. 

The judgment of the District Court will be affirmed. 

ROSS, Circuit Judge, dissents. 



UNITED STATES v. BOOTH-KELLY LUMBER CO. et aL 

BOOTH-KELLY LUMBER CO. v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit February 24, 1913.) 

No. 2,175. 

Public Lands (§ 120*) — StiiT fob Cancellation of Patents — Pbaudulent 

EnTRTES — EVIDEXCE CONSIDERED, 

Evidence considered, in a suit by the United States for the cancella- 
tion of patents to public lands entered under the stone and tituber act 
on the ground of fraud, in that the entries were made for the benefit of 
défendant lumber company, which paid the government price and ail 
t'ees and expenses and gave each entryman a bonus on receivlng a deed 
to his land, and held sufticient to sustain the allégations of the bill and 
to entitle complaiuant to a cancellation of ail of the patents. 

[Ed. Note.— For other cases, see Publie Lands, Cent. Dig. §§ 3.32-.335; 
Dec. Dig. § 120.* 

Cancellation of patents to public lands. see note to Hartman v. Warren, 
22 C. C. A. 38.] 

Appeal and Cross-Appeal from the District Court of the United 
States for the District of Oregon; Robert S. Bean, Judge. 

Suit in equity by the United States against the Booth-Kelly Lumber 
Company, Stephen A. La Raut, Alice La Raut, Ethel M. La Raut, 
and Lucy La Raut. From the decree, both the United States and de- 
fendant Lumber Company appeal. Reversed on appeal of the United 
States, and affirmed on defendant's appeal. 

Ou May 24, 1910, thei United States brought a suit in the court below to 
cancel live patents of land which liad beeu issued under the Tiniber aud 
Stone Act. ou the ground that the initial applications of the patentées Inul 
been fraudulently made by them for the use and l)enefit of the Booth-Kclly 
Lumber Company, aud with the uuderstanding at tlie tinie when they were 
made that the entrymen should each convey the land so entered by him to 
said Company. The bill alleged that tliat company paid and advaneed ail of 
the fées, costs, and expenses and purchase price of said land, and paid to 
each entryman $100, and received from each a deed. The entrymen were 
Edward Jordan, Stephen A. La Raut, Alice La Raut, Kthel M. La Raut (now 
Fthel M. Lewis), and Lucy La Raut, and they were made codefendauts with 
the Booth-Kelly Lumber Company. A decree was takeu pro confesse agaiust 
Jordan. On September 21, 1910, ail the other. défendants answered the bill, 
denying that the Lumber Company furnished any of the purchase ujoney, 

•For other cases see same toplc & i kumbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



i'2-L 203 FHDKRAL RBrOIlïEU 

fées, costs, or expeiises of acquiring the laud, and denyiiig the allégations of 
frand ou the Timlier and Stone Act. The answer alleged that on or about 
Jnly 22, 1902, the Lunit,)er Company purchased the laud eutered by Jordan 
for the suui of ifrwO, wbich was actually advanced and paid to and for his 
use and benefit, and recelved a warranty deed froni hiui therefor, relyiug 
upon the final receipt for said land, and hellevlng that ail the proceedlugs 
anterior thereto %vere bona flde, etc. ; that on May 7, 1907, Stephen, Alice, 
Kthel, and Ijucy Ija Kaut, by virtue of the patents Issued to theiu, wero 
seised and possessed of fuU légal and équitable ownership of the land granted 
by said patents, and that on said day the Lnmber Company pnrchased the 
land descrlbed in said patents, and each of the patentées recelved therefor 
the sum of $000, whlch sum was actually advanced and paid to and for each 
of them, relying upon the patents, etc. And there is in the answer thls al- 
légation by the Luniber Company : "That this défendant is informed and be- 
lieves, and therefore allèges, that after the said entrles uientioned lu said 
bill were niade by said several entrymen, charges were made and flled witli 
the complainant's officiais in the luterlor Department, whose duty it was to 
Investigate and détermine the same, that said entrles were fraudulent in 
character, and were made for the benefit of tins défendant, and that said 
charges were fully investigated by the Interior De])artnient for the pnrpose 
of ascertainlng the truth or falsity of said charges, and to détermine whether 
patents sliould be issued upon said entries, or whether the same should be 
canceled, and that such proceedlugs were had in said matters that said sev- 
eral entries were fully investigated, by comiolaiuaut's officiais charged with 
that duty, and testimony and affidavits were taken upon said investigation, 
and the coniplainaut and said entrymen were duly represented at said hearing 
and investigation, and that upon a full investigation and hearing upon said 
charges, and with full knowledge of ail the facts, it was found aud defer- 
miued by the said officiais that said entries were uot fraudulent, and that 
the irregularlties in said entries, if any, were not of suffleieut gravity to 
require or justify the caucellatiou of said entries, and ordered that patents 
issue upon said entries for said land, and that patents were tliereupon is- 
sued therefor, as alleged in said bill of couiplaint." After a repllcation had 
been flled, and at the beginning of the taliing of testimony before an ex- 
aminer, on December 19, 1910, the Lumber Company, Lucy La Raut, and 
Bthel M. La Eaut obtalned permission to auieud their answer, "so as to ad- 
mit that the défendant the Booth-ICelly Luniber Comiiany is the liolder of 
the légal title to the lands entered by and patented to Ethel M. La Raut and 
Lucy La Eaut, but denying that it is the équitable owner of said land, and 
alleging atfirmatively that said Ethel M. La Eaut, now Kthel M. Lewis, and 
Lucy La Eaut, ever since said patents were issned to them, hâve been and 
now are the équitable owners of said land, and that the deeds made by them 
to the Booth-Kelly Lumber Company were intended to be and were in fact 
mortgages to secnre the payment of certain advances made and to be made 
to them by said company, to enable them to enter and pay for said land 
and for other purposes." On the issues so made, and the testimony, tue 
court below entered a decree eanceling the patent whicli had been issued 
to Jordan and dismisslng the bill as to the other entries. From that decree 
both the coniplainaut aud the Lumber Company bave appealed. 

A. C. Woodcock, of Eugène, Or., and Albert H. Tanner, of Port- 
land, Or., for appellant Booth-Kelly Lumber Co. 
John McCourt, U. S. Atty., of Portland, Or. 

Before GILBERT, ROSS, and MORROW, Circuit Judges, 

GILBERT, Circuit Judge (after stating the facts as above). The 
évidence shows that some months prior to the date of the entries, and 
some time during the years 1901 and 1902, the Luniber Company had 
the land in controversy cruised ; that the company was acquiring lands 
in the vicinity of thèse lands during those years; that at that time 
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and until 1907, R. A. Booth was the manager of the company; that 
between January, 1902, and January, 1903, J. H. Booth was secretary 
of the company' and was the receiver of the United States land office 
at Roseburg, Or. ; that John F. Kelly was the vice président of the 
company, and that he, under the direction of R. A. Booth, attended 
to the purchase of lands for the company; that George Kelly, a di- 
rector of the corporation, had charge of its sawmills and was manager 
to succeed R. A. Booth in 1907; that at the time of the entries in con- 
troversy the company had sawmills at Saginaw, Coburg, Wendling, and 
Springfield, Or., and" that they owned and acquired large tracts of land 
in the vicinity of those mills; that R. A. Booth is the brother-in-law 
of Stephen, Ethel, and Lucy La Raut, and that Alice La Raut is Ste- 
phen La Raut's wife ; that at the time when the entries were made 
Stephen and Ethel La Raut and Edward Jordan were in the employ- 
ment of the Lumber Company, and they "were very poor at that time" ; 
that D. H. Brumbaugh was a cruiser in the employment of the Lumber 
Company, and that at the request of John F. Kelly he showed the 
entrymen and entrywomen their respective claims. The records of 
the land office show that ail the entries were filed in February, 1902, 
that the final proofs were made on May 7 and May 8, 1902, that the 
patents issued on August 3, 1904, and that upon the request of John 
F.. Kelly the patents were delivered by the officers of the Roseburg 
land office to Frank E. Alley. 

As to the main issue in the case, which is whether the lands in con- 
troversy were entered pursuant to an understanding or agreement be- 
tween the applicants and the Lumber Company whereby the latter 
was to acquire the same, the oral testimony is confîicting. Jordan tes- 
tified, and the court below found, that he had such an understanding 
and agreement, and that he entered the land at the instance of one 
of the officers of the Lumber Company, upon the promise of the pay- 
ment of $100 to him for his service in so doing. Mrs. Applestone, 
a daughter of Alice La Raut, testified that her mother told her that 
she had taken up a claim for R. A. Booth, and was to be paid $100 
for her claim, that she was paid that sum, .and that Mr. Booth was 
to pay her expenses, and did so. She testified, also, that her step- 
father, Stephen La Raut, took up his claim for the same reason that 
her mother did, but she was unable to say whether it was he or her 
mother who told her so, and that her mother told her that R. A. 
Booth had asked her, her stepfather, and Ethel to take up claims, and 
that her mother said that her stepfather had received $100 for doing 
so. She testified, further, that her mother got $50 more eight or nine 
months before the time when the witness gave her testimony. There 
was no contradiction of this testimony by either. Stephen La Raut or 
his wife. They were not called as witnesses, nor were their dépositions 
taken. Mrs. Applestone was apparentiy a disinterested witness, and no 
reason is suggested why her testimony should not be given full cre- 
dence. Ethel and Lucy La Raut testified in the main in harmony with 
the testimony of R. A. Booth to the efïect that the four entries of the 
La Rauts were made under an agreement with R. A. Booth, who was 
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their relative, and the then manager of the Lumber Company, by which 
the Lumber Company was to pay the government price for the land 
and ail the expenses incident to the entries, and keep an account 
thereof, the repayment of which to the company Mr. Booth guaran- 
teed, and in pursuance of which and as security therefor he took to 
himself the deeds to the lands which they entered. And there was 
testimony that in 1910, when Stephen La Raut and his wife desired to 
remove to Alberta, Canada, they sold their claims to the défendant 
company for $50 each in addition to the $100 they had each received, 
a price which was satisfactory to them, and that the other two claims 
still belong to Ethel and Lucy La Raut; the company holding the title 
as security. The court below found that the Lumber Company ac- 
quired b}^ purchase the claims of Stephen La Raut and wife, and that 
it holds the title to the other two claims only as security for advances 
made to Ethel and Lucy La Raut. 

From the conflicting paroi testimony which the record présents, we 
turn to the évidence shown by contemporaneous entries in the books 
and records of the Lumber Company, and to f acts and circumstances 
established thereby which do not dépend upon human memory for 
support, and which cannot be contradicted. The following facts are 
undisputed : The La Rauts, together with Jordan, who was in the em- 
ployment of the Lumber Company, made their applications for timber 
claims at the same time, and the company paid their traveling expenses 
to and from Roseburg and ail incidental expenses. The company paid 
for ail the publications of notice, and charged the expense thereof to 
its stumpage account, and made no charge therefor at any time in its 
books against the individual entrymen. The company paid the pur- 
chase price of the lands and ail the fées, traveling expenses, and other 
expenses incidental to final proof . The final proof s were made in May, 
1902, and in July following each of the entrymen executed and deliv- 
ered a deed of the land. Jordan's deed, and probably ail of the deeds, 
were executed to the company. The deeds from the La Rauts having 
been subsequently destroyed, the testimony leaves it uncertain whether 
they were executed to the company or to R. A. Booth. At the time 
when those deeds were executed, each entryman received the sum of 
$100. The deed from Jordan was not recorded until September 6, 
1907. The La Raut deeds were never recorded, but in the latter part 
of 1904 or early in 1905, at about the time of the investigation by the 
government of land frauds in Oregon, those deeds were returned to 
the makers and destroyed. Ethel and Lucy La Raut made other deeds 
in 1907, at which time they were each paid $25. On February 3, 1910, 
Stephen La Raut and his wife made a deed of their lands to the 
company, and were each paid $50. The entrymen of the claims in 
controversy never saw the lands, excepting at the time when they 
viewed them prior to making their entries, and it is admitted that 
they never made any effort to dispose of them, never inquired about 
the value of them, or the amount of timber thereon, and made no in- 
quiry as to the expenses of the entries or the payment of taxes thereon, 
or assumed any control or ownership of the lands. The Lumber Com- 
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pany on its books chargée! itself with ail expenses in relation to thèse 
lands from and after the time when it caused the same to be cruised, 
shortly before the entries were made. When the final proofs had been 
taken, and the lands had been paid for, individual accounts were 
opened under the name of each of the entrymen, in which were charged 
the payment of the purchase price of $400 for the land, and a pay- 
ment of $100 to each entryman, and each account was balanced by a 
crédit of $500 to stumpage, and none of them was ever afterward 
reopened. Each account begins with the entry of the payment of the 
purchase money of $400 on May 8, 1902. The accounts with the La 
Rauts ail end on July 31, 1902, with the "charge to stumpage, $500." 
The account under the name of Ethel La Raut may serve as a sample 
of ail. 

Ethel La Raut. 
1902 

May 8. J. lOS Check .?400 00 

Julv 31. J. 200 Cheek lOO 00 

July 31. J. 109 «large to stniiipase for lots 9, 10, 15, 16, 

Sec. 28, ïp. 21—2 West $500 00 

.?500 00 $500 00 

But the expenses of the entrymen in going to Roseburg, lodging 
there, and returning, the recording fées, and the publication notices 
were not entered in thèse individual accounts, but were entered in the 
books of the company under the heading "Brumbaugli land claims," 
and were carried into the stumpage account under the item "Cruising." 
The lands so deeded by the entrymen in 1902 were immediately car- 
ried into the gênerai land account of the company. Thereafter the 
Company paid taxes thereon, together with its taxes on other lands, 
in a sum total. No explanation is made of the fact that the deeds so 
taken were not recorded. No satisfactory reason is given why the 
deeds were destroyed. No explanation is given of the fact that for 
a year and a half after the destruction of the deeds neither Booth nor 
the Lumber Company had any conveyance from the La Rauts. 

The theory that R. A. Booth advanced the costs and expenses and 
purchase price for the entries in order to assist bis relatives who were 
in poor circumstances, and that he thereafter advanced money to them 
for the same reason and took the deeds as security illy comports 
with certain significant facts that appear in the record. One of thèse 
is the cotemporaneous payment to Jordan and the four members of 
the La Raut family of the identical sum of $100 each at the time when 
their deeds were taken. Another is that neither Ethel La Raut nor 
Lucy La Raut explained why she received the $100. Lucy testified 
that she did not need it, or use it, and that when she received it she 
loaned it to her father, who paid her interest on it. Another is that 
not another payment appears by the books of the company to hâve 
been made to any of the La Rauts until the time when the company 
received new deeds from each. When the second deeds were obtained 
from Ethel and Lucy in 1907, they were each paid $25. When the 
deeds were obtained from Stephen La Raut and his wife in 1910, 
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they were each paid $50. None of thèse payments was charged agaii;:<t 
the La Rauts personally, nor were the old accounts under their names, 
which had been balanced and closed, reopened; but thèse payments 
were each charged in the stumpage account of the Lumber Company. 
In short, there is nothing in the books o^f the company to show that any 
of the La Rauts owed the Lumber Company or R. A. Booth at any 
time after their accounts were closed, or that the company paid out 
any moneys to their account, or that the company held any of the 
conveyances as security, or that R. A. Booth guaranteed the repay- 
ment to the Lumber Company of the moneys which it had so advanced. 
Another important fact is that at the time when the second deeds 
were obtained from Stephen La Raut and his wife, according to the 
decided weight of the testimony, their claims were each worth at 
the lowest estimate $4,000, and probably $5,000. A most significant 
fact, also, is the change which was made in the answer of the défend- 
ants when the government began to take its testimony before the ex- 
aminer. The original answer had then been on file three months. The 
original answer denied: 

"That the entire or any expense attendiiig the making of said entrles or 
purehase, ineluding the payment of said purchase mouey or the said fées of 
register or receiver, or ail other expenses or disbursements, or any expenses 
or disbursements, were paid or borne by the said défendant corporation." 

It is not claimed, nor can it be, that the answer was prepared by 
counsel or sworn to in ignorance of the facts. The complaint had 
drawn the attention of the défendants sharply to the charges which 
were made as to the alleged f raud in acquiring the lands in controversy. 
The answer was complète in every détail, and one of its allégations 
was that the charges made in the bill had been the subject of investiga- 
tion by officiais of the Interior Department, who had fully investigated 
them for the purpose of ascertaining the truth or falsity of said 
charges. Another allégation was that the Lumber Company had pur- 
chased the lands relying upon the patents, and had paid Jordan $550, 
and each of the other patentées $600, therefor. The answer was sworn 
to by A. C. Dixon, the manager of the Lumber Company. He testi- 
fied that R. A. Booth had told him the facts in regard to thèse claims, 
and had informed him that he had caused the company's money to be 
advanced to pay the expenses and purehase price thereof, and that he 
had guaranteed the repayment of the money to the company. Dixon 
testified that he was fully advised of the facts, and that he had stated 
the facts to the attorneys who prepared the answer. He admitted 
that the answer was read to him ; but he testified that without paying 
attention to the détails, or discussing the varions points embodied in it, 
he had signed it, supposing it was a mère matter of form. But he 
could not explain why the answer was prepared in the way in which 
it was, nor was any witness called to explain it. 

Thèse facts and circumstances, while perhaps they do not amount to 
a démonstration of the truth of the allégations of the bill, resuit in a 
very decided prépondérance of the évidence in favor of that conclusion, 
and they are sufficient in our judgment to overcome ail the presump- 
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tions that attend the issuance of the patents, and are sufficient to meet 
the requirement of the rule that in a suit to set aside a patent the tes- 
timony on which it is done must be clear, tmequivocal, and convincing, 
and must be more than a bare prépondérance of the évidence, which 
leaves the issue in doubt. The findings in the court below were made 
upon évidence which had been taken before an examiner, and not in 
open court, and they are not attended with presumptions in favor of 
findings which are made upon conflicting testimony, v^'here the trial 
judge bas the opportunity to observe the demeanor of the witnesses. 
As to the land patented to Jordan, the decree is affirmed. As to the 
other lands in controversy, it is reversed, and the cause remanded, with 
instructions to enter a decree for the United States in accordance 
with the prayer of the bill. 



FRONEBERGER v. FIRSÏ XAT. BANK OF CHARLOTTE. 

(Circuit Court of Appeals, Fourth Circuit. February 27, 1913.) 

No. 1,133. 

1. Execution (§ 275*) — Sales — Validity. 

Where the ijurchaser at a sale under an exécution stifles bidding, the 
sale is voidable, but not void. 

[Ed. Note. — For other cases, see Execution, Cent. Dig. §§ 16, 148, 345, 
791-796 ; Dec. Dig. § 275.* 

Fraud or other wrong in acquisition of real property as creating con- 
structive trust, see note to Cunningham v. Pettigrew, 94 C. C. A. 485.] 

2. Tbusts (§ 365*) — Consteuctive Trusts — Enfobcement — Lâches. 

Lâches will defeat enforcement of a constructive trust. 
[Kà. Note. — For other cases, see Trusts, Cent. Dig. §§ 568-573; Dec. 
Dig. § 365.*] 

3. Tbusts (§ 365*) — Consteuctive Tuusts — Enforcement — Lâches. 

Bill brought in 1911 to déclare a bank, which in 1869 bought land un- 
der exécution, to be trustée for the beneflt of the debtors' creditors, on 
the ground that the bank stifled bidding at the sale, is barred by lâches ; 
the fraud havlng been discovered as early as 1877. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. §§ 568-573; Dec. 
Dig. § 365.*] 

Appeal f rom the District Court of the United States for the Western 
District of North Carolina, at Sahsbury ; James E. Boyd, Judge. 

Piill by Lewis B. Froneberger against the First National Bank of 
Charlotte. Decree dismissing the bill, and complainant appeals. Af- 
firmed. 

Lewis B. Froneberger, a citizen of Tennessee, on Deceuiber 2, 1911, flled 
in the court below bis bill against the First National Bank of Charlotte, 
wliereln he charges substantially : That prior to October 14, 1869, D. Frone- 
berger, C. Froneberger, and K. Froneberger, under the flrm names of D. & 
R. Froneberger & Ce, D. & C. Froneberger, and D. Froneberger & Co., were 
engiiged in mercantile and manufacturlng enterprises, were the owners in 
possession of large and valuable tracts of land situate near Shelby, N. C, 
were largely indebted, and were unable to pay the sanie. That actions were 
brought by creditors, judgments secured, exécutions issued, and the lands 
and Personal property of thèse partners were exposed for sale. That the 
First National Bank of Charlotte, among others, secured .iudgment against 

•For otlier cases see same topic & § numbek in Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
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D. Proneberger, and on October 14, 1869, the sherifif sold under exécution 
the lands and Personal property of the partners to the bank for $12,500, 
when the same was at the time reasonably worth $40,000, and that It se- 
eured the same at such inadéquate price by unlawfully, fraudulently, and 
collusively suppressing biddiiig at the sale. That afterwards Crews, a ered- 
itor, issued another exécution and caused the lands to be again exposed for 
sale, becaine the purchaser thereof, and then instituted action against the 
bank, the flrst purchaser, to secure possession, which action was tried in 
1877 in a state court of compétent jurisdiction, and certain issues submitted 
to the jury on trial were found for the plaintiiï, to the efCect that the bank, 
by its président, did fraudulently suppress the bldding at the sale at which 
the bank purchased the lands at $12,500, and that its cash value at the time 
was $40,000. ïhat complalnant bas purchased for valuable considération 
and had transferred to him certain specifled judgmeuts against thèse debtors, 
aggregating $35,818.45, exclusive of interest. That the bank bas sold the 
lands and Personal property, and realized immense profit therefrom. 

It is thereupon eharged that the bank, by reason of its fraudulent conduct 
in obtaining the property at such sale, becanie and is a trustée for the cred- 
itors of said flrms to the extent of the price realized by it out of tlie sale 
of the property, or, at least, to the extent of $27,500, the différence between 
$12,500, Its purchase price, and $40,000, cash value of the property when sold. 
The biil then sets forth the reasons for the delay in its flling, to the efCect 
that two of the Fronebergers became voluntary bankrupts in 1872 ; that most 
of the creditors were nonresidents of the state and had no knowledge of the 
fraud; that in 1898 and 1899 he flrst discovered facts and information that 
led him to believe that the sale was fraudulent and void, which facts and 
information he communicated to the nonresident creditors ; that they de- 
clined to institute proceedings themselves, but entered into negotiations with 
him for the sale and transfer of their judgments and equities in the prem- 
ises ; that thèse negotiations were continued and not consummated until 
1905 ; that complainant, himself a nonresident of the state, was bampered 
in bis investigations, and, althongh diligent, did not succeed until within a 
week before suit brought in obtaining such full knowledge and évidence 
of the fraud as satisfied his solicitors that he eould sustain such légal pro- 
ceeding. 

The prayer of the bill is that the bank be decreed to be a trustée for cred- 
itors and an accounting be had. On September 11, 1912, an ameudment, by 
leave of court and with the consent of the défendant bank, was made to this 
bill, alleging in efCect that the creditors wlio had assigned tlieir judgments 
to complainant were, at the time such assignnients were made, nonresidents 
of the state of North Carolina, and therefore couipetent to sue in the fédéral 
court if no such assignnients had been made by tbeni. To the bill a demurrer 
was filed, alleging substantially that on its face is shown want of equity; 
that the matters alleged touching the purchase by Crews at the second sale 
under exécution, the suit instituted by him, and the matters alleged to be 
shown by the record thereof are irrelevant; that the .iiidgments purchased 
by complainant were dormant, stale, and barred by limitation ; that the same 
and ail equities arising thereunder had been abandoued by their original 
owners; that complainant's cause of action, if any he had, had accrued to 
him more than three years prier to the institution of suit; that the judg- 
ment creditors had been guilty of lâches and want of diligence ; tbat com- 
plainant, since the assignnients to him, had, after full knowledge of the 
facts, been guilty of lâches ; and that the trustée in bankruptcy of D. Frone- 
berger and the judgment creditors were necessary parties. 

The court below sustained the demurrer, and this appeal was takeu. 

A. H. Price, of Salisburj^. N. C. (Jérôme & Price, of Salisbury, N. 
C, on the brief), for appellant. 

Charles W. Tillett, of Charlotte, N. C. (Tillett & Guthrie, of Char- 
lotte, N. C, on the brief), for appellee. 

Before GOFF, Circuit Judge, and DAYTON and SMITH, District 
Judges. 
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DAYTON, District Judge (after stating the facts as above). [1] 
In Crews v. Bank, 77 N. C. 112, involving this very same purchase 
of lands, it is distinctly decided that the purchase of thèse lands by 
the bank was, by reason of the fraudulent conduct of its officer in 
suppressing bidding, a voidable sale, and not one absolutely void. The 
court in that case says : 

"The only question before us at présent is : Was the sale at which the 
défendant (bank) purchased vold? or did the deed of the sheriffl pass the 
légal estate subject to any equities which may exist between the parties? 
If the deed is void, and may be collaterally impeached, the plalntifC is en- 
titled to the judgment he demands ; otherwise, he is not eutltled to re- 
cover in this action in its présent forni, although he may be entitled to hâve 
the sale vacated. Hill v. Whitfield, 48 X. C. 120, décides that the sheriff's 
deed to défendant conveyed the légal estate ; and sueh seems to hâve been 
assumed as the law in Kich v. Marsh, ;{9 N. C. 306 [45 Ani. Dec. 520], and 
in several other cases of a siniilar character. The reason is plaiu. If the 
sale lias been made by the officer with the forms prescribed by law, the 
title passes by niere force of law. and only a court of e(iuity or a court of 
law exercising its équitable jurlsdiction can avoid it. At the utmost, the 
sale was only voidable at the instance of a party iniured. Spencer v. Cham- 
pion, 13 Conn. 11; Estill v. Miller, 3 Bibb [Ky.] 177; [Hawley v. Cramer], 
4 Cow. [N. Y.] 717. In niauy cases it would work an obvions injustice to 
déclare the sale void beeause the purchaser had stifled compétition and ob- 
tained the property for less than its value. What he paid has gone to the 
payment of the debts of the défendant in the exécution, which were a lieu 
upon the land; and if the sale is set aside at ail, it should be set aside al- 
together, and the purchaser put in the condition in which he was before 
or be suhrogated to the place of the creditors pro tanto." 

\1, 3] This, in our judgment, is a clear exposition of sound princi- 
pies governing sales of this character. By it is expressly determined 
that judicial sales, where the purchaser has stifled bidding, are not 
void, but only voidable. It necessarily follows that they are not subject 
to attack by those who hâve been négligent in asserting the right to 
do so within the time set forth in the statutes of limitations. Section 
395 (9) Révisai 1905. In Modlin v. Railroad Co., 145 N. C. 218, 58 S. 
E. 1075, this limitation is held to be three years f rom the time the cause 
of action accrued, which is defined to be the time when the f raud is dis- 
covered, or by reasonable diligence could be discovered. It is very 
clear that such f raud was discovered and published to the world in the 
proceedings in this case of Crews v. Bank, supra, finally determined 
by the Suprême Court of the state in 1877, and therefore the right to 
avoid the sale to the bank by direct attack had long since been barred 
by limitation before institution of this suit. 

But it is earnestly contended by complainant that ail this is irrelevant, 
beeause this bill does not seek either to set aside the sale or to recover 
damages for the wrong done, both of which causes of action may be 
conceded to be barred, but, on the contrary, seeks to hâve the sale and 
sherifï's deed upheld, and declared to bave constituted the bank a trus- 
tée for creditors to the extent of the profits derived by it over and 
above the purchase price paid, or, at least, to the extent of the différ- 
ence between such purchase price and the true value of the property 
at the date of sale. We are not prepared to concède that a trust rela- 
tion can be decreed in the premises. In support of the contention we 
are cited to 1 Perry on Trusts, 360, § 215, where it is said: 
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"If at a sale of an estate of a debtor upon exécution, any one announces 
for the purpose of preveuting compétition that lie is bldding or purchasing 
for the debtor, or if, upon the sale of the property of a deceased person, a 
bidder anuounces that lie is purchasing for the benefit of childreu or heirs, 
or if, at a mortgagee's sale, a person anuounces that lie is purchasing for 
the mortgagor, and thus prevents compétition, the purchaser will he lield to 
be a trustée for the benefit of the parties interested in the property. So 
if any one, professing to act for another, purehascs for himself, he will be 
lield as a trustée. But in such cases there must be some proof of fraud 
and deceit practiced by the purchaser ; the niere breach of a paroi agree- 
nient will not create a constructive trust in such cases; and if tiie conduct 
of the purchaser is not fraudulent, and produces no iujury, a trust is not 
raised. If the parties for wlioni tlie purchaser prétends to huy hâve no in- 
terest in the property, they caiinot establish a trust." 

A clear distinction is to be drawn between cases where one secures 
a suppression of bidding for one interested in the property and one 
bidding for himself who induces others not to bid against him. In 
the first instance there is a fraudulent misrepresentation of his charac- 
ter and purpose as a bidder, if he in fact is purchasing the property 
for himself; in the other there is no misrepresentation, and in cases of 
constructive trust, in which classification this one must fall, if at ail, 
this fraudulent misrepresentation is the vital élément. Such trusts do 
not arise by agreement or from intention, but by opération of law ; 
and fraud, active or constructive, is always the essential élément — such 
fraud as warrants the application of the doctrine of équitable estoppel. 
When one openly seeks to purchase at judicial sale a property for him- 
self at less than its value by persuading others not to bid against him, 
he does a wrong which may lose him the benefit of his purchase or 
subject him under proper conditions to answer for damages; but in 
such case there are no cestuis que trustent to claim benefit of his pur- 
chase, he having bought avowedly for himself. This is clearly shown 
by the numerous authorities collated in 39 Cyc. 176, 177, 180. 

But, even if a constructive trust could be established hère, it is to 
be remembered that, contrary to cases of direct trusts, the gênerai 
statutes of limitations are ordinarily held to be applicable ; that, where 
a suit in equity is brought to force upon one the character of a trustée 
of a constructive trust, the court will, by analogy, apply ordinarily 
the limitation applicable to actions at law. 39 Cyc. 607. It will always, 
as regards such trusts, take into considération lapse of time and lâches 
on the part of plaintif?. At the time this suit was instituted more than 
40 years had elapsed since the sale was made — more than 34 years 
since the case of Crews v. Bank had been finally decided by the Su- 
prême Court of the state in which the fraud had been ascertained 
and made known. Crews was a member of one of the créditer firms, 
whom plaintiff by assignment now represents and seeks relief for. 
Any reasonable diligence would hâve led to the ascertainment of the 
fraud many years ago by thèse creditor firms, and no grounds exist 
why lâches should not be imputed to them and their assignée, and the 
statute of limitation applied. 

It follows that the court below did not err in sustaining the demvir- 
rer to and dismissing the bill. Its decree will therefore be affirmed. 
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TJNITED STATES v. REGAN. 
(Circuit Court of Appeals, Second Circuit. February 10, 1913.) 

No. 95. 

ALIENS (§ 58*) — CONTEACT LABOREE — ASSISTING IN IMPOBTATION — ACTION rOK 
l'ENALTY PEOOF REQUIEED. 

Act Cong. Feb. 20, 1907, c. 1134, §§ 4, 5, 34 Stat. 900 (U. S. Comp. St. 
Supp. 3911, p. 503), malve it a misdemeanor for any person to asslst In 
tlie importation of a contract laborer, and déclare that for every viola- 
tion of sncli provision tlie violating party shall forfeit $1,000, which may 
be sued for and recovered by tbe United States as debts of like amount 
are recovered in the courts of the United States. Held that, though an 
action to recover sucb penalty is a civil action, tbe offense being a mis- 
demeanor, the governnient, wîien suing only for the penalty, is bound to 
satisfy the jury of défendants guilt beyond a reasonable doubt. 

[Ed. Note.— For other cases, see Allens, Cent. Dig. §§ 113, 114; Dec. 
Dig. § 58.* 

Importation of contract labor, see note to United States v. Parsons, 66 
C. C. A. 133.] 

In Error to the District Court of the United States for the South- 
ern District of New York; James L. Martin, Judge. 

Action by the United States against James B. Regan. Judgment for 
défendant, and the United States brings error. Affirmed. 

Henry A. Wise and A. S. Pratt, Asst. U. S. Atty., both of New 
York City. 

Max D. Steuer and J. A. Levé, both of New York City, for défend- 
ant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. The United States brought this action of 
debt against James B. Regan, proprietor of the Knickerbocker Hôtel, 
New York, to recover a penalty of $1,000 for assisting the importation 
of a contract laborer, viz., one Foreau, a citizen of France, to be em- 
ployed as a pastry cook in the hôtel, under sections 4 and 5 of the act 
of February 20, 1907 (34 Stat. 900, c. 1134 [U. S. Comp. St. Supp. 
1911, p. 503]), which read: 

"Sec. 4. (Importing contract labor a misdemeanor.) That it shall be a mis- 
demeanor for any person, company, pai'tnership, or corporation, in any man- 
ner whatsoever, to prepay the transportation or in any way to assist or en- 
courage the importation or migration pf any contract laborer or contract 
laborers into the United States, unless such contract laborer or contract 
laborers are exempted under the terms of the last two provisos contained in 
section two of this act. 

"Sec. 5. (Penalty for violations — Suits by informer.) That for every viola- 
tion of any of the provisions of section four of this act the persons, partner- 
ship, company, or corporation violating the same, by knowingly assisting, en- 
couraging, or soliciting the migration or importation of any contract laborer 
into the United States shall forfeit and pay for every such offense the sum of 
one thousand dollars, which may be sued for and recovered by the United 
States, or by any person who shall flrst bring his action therefor in his own 
name and for his own beneflt, including any such alien thus promised labor 
or service of any kind as aforesaid, as debts of like amount are now recovered 

•For other cases see same topic & § numbbs in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
203 F.— 28 
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In the courts of the United States; and separate suits may be brought for 
each alien thus promised labor or service of auy kind as aforesaid. And It 
shall be the duty of the district attorney of the proper district to prosecute 
every such suit when brought by the United States." 

At a former trial a judgment for the government was reversed and 
the case sent back for a new trial. In the opinion then handed down 
we held, among other things, that the évidence offered by the govern- 
ment must satisfy the jury beyond a reasonable doubt that the de- 
fendant was guilty of the offense charged. 183 Fed. 293, 105 C. C. 
A. 505, 31 L. R. A. (N. S.) 1073. Upon this trial the court so charged, 
and the jury rendered a verdict for the défendant. The government 
seeks to raise this question again on the ground that the action is a 
civil action, and in respect to procédure and proof is to be treated as 
such (United States v. Zucker, 161 U. S. 475, 16 Sup. Ct. 641, 40 L. 
Ed. 777; Hepner v. United States, 213 U. S. 103, 29 Sup. Ct. 474, 
53 U. Ed. 720, 27 L. R. A. [N. S.] 739, 16 Ann. Cas. 960), although 
it is admitted the défendant is protected by constitutional guaranties ; 
e. g., that of the fourth amendment, securing the people "against un- 
lawful searches and seizures" (Boyd v. United States, 116 U. S. 616, 
6 Sup. Ct. 524, 29 L. Ed. 746), and of the fifth amendment, that 
"no one shall be compelled in any criminal case to be a witness against 
himself" (Uees v. United States, 150 U. S. 476, 14 Sup. Ct. 163, 37 L. 
Ed. 1150). We remain of the opinion that under this act, which makes 
the offense a misdemeanor, the government, even when proceeding 
against the défendant for the penalty only, must furnish the degree of 
proof required in a criminal case. It was in our opinion so held in 
Chaffee v. United States, 18 Wall. 516, 21 L. Ed. 908. There the 
government sought to recover of the défendants penalties aggregating 
$800,000, and the jury rendered a verdict for $235,680. The trial 
judge charged the jury: 

"The proof in the ontset may be defcctive. It may not be suflicieut to 
enable y ou, witliout any doubt or liesitation, to fiud against the défendants, 
and still it may be your duty, nevertheless, so to flnd; for altlioxigli I iuslruct 
you that the case must be made ont beyond ail reasonable doubt in this, as 
well as in criminal cases, yet the course of the défendants may bave supplied, 
in the presumptions of law, ail which this stringeut rule demands. In deter- 
miniug, therefore, in the outset wliether a case is established by the govern- 
ment, you will dismlss from your minds the perplexing question, wliether it 
is so made eut beyond ail doubt. It needs not, in the exigencies of this case, 
be so proved in order to throw the burden of explanation upon the défend- 
ant, if from the facts you believe hchas within his reach that power. In the 
end ail reasonable doubt must be removed ; but hère, at this stage, you need 
only say, 'Is the case so far established as to call for explanation?' * * * 
•Witbout exception, where a party bas proof in his power, which, if produced, 
would render certain material facts, the law présumes against a party who 
omits it, and authorizes a jury to résolve ail doubts adversely to his défense. 
The same rule is applicable in a case where a party once had proof in his 
power which had been voluntarily destroyed or placcd beyond his reach.' If 
you believe the books were kept which contained the facts necessary to show 
the real amouut of whisky in the hands of the défendants, in October, 1865, 
and the amount which they had sold during the next ten months, or that the 
défendants, or that either of them, could by their own oath, résolve ail doubts 
on this point — if you believe this — then the circnmstances of this case seem to 
corne fully within the most necessary and beneficent rule," 
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This he did, relying upon the décision of the Suprême Court in 
Clifton V. United States, 4 How. 242, 246 (11 L. Ed. 957), in an action 
for forfeiture of property under a statute putting the burden of proof 
on the claimant, where Mr. Justice Nelson said : 

"The burden of the case was upon the claimant, and It was in this stage 
and posture of it that the instructions were given whlch are the subject of 
the exception, and in which the court stated 'that the claimant knew from 
whom he had hought the goods, and what was their actual cost, and yet had 
not produced this testimony, or accounted for its absence; that to withhold 
testimony which it was in the power of the party to produce, in order to rebut 
a charge agaiust hlm, which is not supplied by other équivalent testimony, 
might be as fatal as positive testimony in support or conlirmatiou of the 
charge ; and that, if the claimant had withheld testimony of his accounts and 
transactions with thèse parties (meaning the foreign houses from whom he 
had purchased the goods), the jury were at liberty to présume that, if pro- 
duced, they would hâve operated unfavorably to his case.' The Instructions 
had a direct référence to, and are to be construed as intended to bear upon, 
the matters of défense, probable cause having been shown, and upon the 
nature and species of the évidence relied on by the claimant in support of it ; 
and in this aspect of the case, at least, withont now referring to any other, 
we think they were not only qulte pertinent to the question in hand, but foimd- 
ed upon the well-established rules and principles of évidence." 

Mr. Justice Field, speaking for the Suprême Court, held the charge 
in the Chaffee Case erroneous, saying: 

"The purport of ail this was to tell the jury that, although the défendants 
must be proved guilty beyond a reasonable doubt, yet if the government had 
made out a prima facie case against them, not one free from ail doubt, but 
one which disclosed eircumstances requiring explanation, and the défendants 
dld not explaiu, the perplexing question of their guilt need not disturb the 
minds of the jurors ; their silence supplied in the presumptions of tlie law 
that full proof which should dispel ail reasonable doubt. In other words, the 
court instrncted the jury, in substance, that the government need only prove 
that the défendants were presumptively guilty, and the duty thereupon de- 
volved upon them to establish their innocence, and if they did not they were 
guilty beyond a reasonable doubt. We do not think it at ail necessary to go 
into any argument to show the error of this instruction. The error Is palpa- 
ble on its statement. AU the authorities condenm it. The case of Clifton v. 
United States, 4 How. 242, 11 L. Ed. 9.57, cited by the court below, was de- 
cided upon a statute which cast the burden of proof upon the claimant lu 
seiKure cases after probable cause was shown for the prosecution, and, there- 
lore, has no application. The instruction sets at naught established prin- 
ciiiles, and justifies the criticlsni of counsel that it substantlally withdrew 
from the defendaiits their constitutional rlght of trial by jury, and converted 
what at law was iuteuded for their itrotection — the rlght to refuse to testify — 
into the machinery for their sure destruction." 

Not a word was said by the court, nor by either counsel in the argu- 
ments as printed in the report, to the effect that the trial court erred 
in charging that the plaintiff was bound to convince the jury beyond 
a reasonable doubt, or that the case should be reversed because the 
défendant was denied his constitutional right not to incriminate him- 
self. What was criticised by counsel and held erroneous by the court 
was the manner in v/hich the trial court said belief beyond a reasonable 
doubt might be arrived at, viz., by a presumption. True, it was said 
this method wotild turn the défendantes right not to testify into an 
instrument for his sure destruction. It would, however, hâve been 
perfectly simple (if the Suprême Court thought that only a preponder- 
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ance of proof was required) to dispose of tlie case by saying tliat the 
whole foundation of the charge was wrong. It is incredible that, en- 
tertaining such a view, it would hâve sent the cause back for a new 
trial without the slightest intimation on the subject. In addition to this 
is the forfeiture case under the same statute of Lihenthal v. United 
States, 97 U. S. 237, 24 L. Ed. 901. The claimant there contended 
that proof beyond a reasonable doubt should hâve been required as in 
the Chaffee Case, supra. Mr. Justice Clifford, without the least inti- 
mation that such proof was not properly required in the Chaffee Case, 
distinguished it, saying: 

"Suggestion was made during the argument at the har that the court erred 
in not Instructlng the jury that they eould not find that the property was 
forfeited unless the matters charged were proved beyond a reasonahle doubt ; 
but no such exception was taken at the trial, nor is any such complaint set 
forth in the asslgnment of errors ; nor Is there anything In the case of Chaffee 
V. United States, 18 Wall. 516, 21 L. Ed. 90S, whlch conflicts in the least wlth 
the views hère expressed, as is obvious from the fact that the two cases are 
radlcally différent, the présent being an information against the property, 
and the former an action against the person to recover a statutory penalty. 
Information in rem against property dlffers widely from an action against 
the person to recover a penalty imposed to punlsli the ofCender. But tlie.y 
difïer even more widely in the course of the trial than in the Intrinsic nature 
of the remedy to be enforced." 

We cannot reconcile the contention of the government with thèse 
two décisions, and as this was the error principally relied on, and we 
<liscover no merit in the other assignments, the judgment is affirmed. 



O'BRIEN V. ILLINOIS SURETY CO. 

(Circuit Court of Appeals, Slxth Circuit March 7, 1913.) 

No. 2,260. 

1. Damages (§ 78*) — Beeach or Oontbact — LiQrinATEo Damages or Peîî- 

ALTY. 

Where a ground lease for 97 years contained provisions under whicli 
it might be prevlously terminated, and re(iulred the lessee to erect dur- 
ing the flrst year a flreproof modem building of speclfled size and char- 
acter, and the lessee gave a surety bond in the pénal sum of $5,000, con- 
ditioned that he would erect the building described withln the time spec- 
Ified, and lu the construction thereof would comply with ail building 
laws, and that no méchantes' or material liens should exist, the sum 
named In the bond was a penalty; and lience, on the lessee's fallure to 
erect such a building, plaintiff was not entltled to recover the pénal 
sum of the bond as liquidated damages. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 157-163; Dec. 
Dlg. § 78.*] 

2. Peinoipal and Sdrety (§ 66*) — Gbound Lease — Eeection op Building — 

Lessee's Defatjlt — Damages. 

Where a ground lease for 97 years, providlng that the tenant should 
erect a business building on the property during the flrst year, whlch 
building should belong to the landlord at the termination of the terra, 
also contained stipulations under which a reversion might occur and the 
building become the property of the landlord at an earller date, in which 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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case Its érection would uiaterially Increase the rental value of the prom- 
ises on re-entry by the landlord, and would also serve as seeurity for 
the payment of reut and taxes which might be in default whenever the 
lease terminated, the lease having been terniinated because of the les- 
see's default, and he having failed to erect any building on the property, 
the landlord's damage to the extent of the lessee's default at the time 
of the termination of the lease, and to the extent that the building, if 
erected and reverting, would indemnify him therefor, was not spécula- 
tive, so as to preelude a recovery on the bond of the tenant's surety up to 
the penalty thereof. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. ^§ 
108-110, 112; Dec. Dig. § 66.*] 

3. Appeal and Eekoe (§ 837*) — Amended Pétition— Allégation of Facts 

A.BISING Subséquent to Suit. 

Where no objection to the filing of an amended pétition, alleging ma- 
terial facts on which the action was sustained, arising after suit brought, 
was made either In the trial court or on appeal, and there was nothlng 
to indicate that any statute of limitations had run pending the suit, 
défendant was not prejudiced by the court's treatment of the amended 
pétition as the commencement of a new suit, and considering the facts 
alleged therein essential to establish a cause of action. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3262- 
3278; Dec. Dig. § 837.*] 

4. Landlord and Tenant (§ 49*) — Geound Lease — Foefeitube— Effbct — 

Damages foe Past Defaults. 

Where a ground lease for long term not only required the lessee to 
erect a business building on the property during the flrst year, but also 
provided for a forfeiture and termination in case of certain defaults by 
the lessee, the lessor's subséquent notice of forfeiture and re-entry for the 
lessee's defaults, while terminating the lessor's right to further accruing 
rent, were not acts of rescission, but rather acts of enforcenient, and 
hence did not preelude a recovery on the tenant's bond for damages aris- 
ing from prior defaults. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. §§ 
117-119 ; Dec. Dig. § 49.*] 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio ; WilHam L. Day, Judge. 

Action by P. C. O'Brien against the Illinois Surety Company. Judg- 
ment for défendant, and plaintiff brings error. Reversed, and re- 
manded for new trial. 

O'Brien, as owner, leased to one Nolan, for 97 years from January 1, 1907, 
a vacant business lot in Cleveland. The agreed rent was !P3,600 for the 
flrst two years, and thereafter $2,000 per year, ail payment.s to be made 
quarterly in advance, and the lessee was also to pay ail taxes imposed. Nolan 
also agreed to erect on the premises, within the flrst year, "a brick building, of 
flreproof construction, substantial and modem in ail respects, not less than 
two stories in height, having a frontage of not less than 60 feet and a depth 
of not less than 50 feet, the front of said building to be of pressed brick, with 
stone trimmings." The lessor reserved the usual right of re-entry in case the 
lessee violated any of his agreements. It was further agreed in the lease 
that Nolan should glve a bond to secure to O'Brien the érection of the build- 
ing; and, accordingly, a bond was exeeuted and delivered in the penalty of 
,$5,000 signed by Nolan, as principal, and by the Surety Comininy, the de- 
fendant in error, as surety, conditioned that Nolan would, vfithin the time 
limited in the lease, erect the building therein described, that in the con- 
struction thereof ail building laws would be observed, and that no mechanlcs' 
or material liens against the building should exist. The érection of the 

•For other cases see same topio & 5 ndmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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building was not eoinineuced as agreed; O'Brlen notifled the Surety Com- 
pany tliat if tlie building was not erected lie would look to It for iudemnity ; 
no one did anytliing about the building ; and Nolan never paid any rent or 
taxes. 

In Jauuary, 1909, O'Brien brougbt this suit against the Surety Company, 
alleging the facts above recited, but not allegiug tbat the lease contained any 
covenant by the lessee to keep the building insured or in repair. Pending de- 
murrers and amenduients, and on March 11, 1909, O'Brien gave Nolan notice 
to cancel and forfeit tlie lease, and tbereafter, the default contiuulng, O'Krlen 
re-entered. He then Included, in an auiended pétition In this case, an alléga- 
tion of such notice and re-entry. The court below sustained the demurrer of 
the Surety Company, and, plaintiff not further ameudiug, dismissed the com- 
plaint. The wrlt of error whlch challenges this resuit necessarily iuvolves 
every élément of plaintifE's right to recover. 

Stearns, Chamberlain & Royon and Wm. A. Carey, ail of Cleveland, 
Ohio, for plaintif! in error. 

A. J. Hopkins, of Chicago, 111., and Joseph H. Wenneman, of Cleve- 
land, Ohio, for défendant in error. 

Before WARRINGTON and DENISON, Circuit Judges, and Mc- 
CALL, District Judge. 

DENISON, Circuit Judge (after stating the facts as above). [1] 
1. The court below properly held against plaintifï's theory that he was 
entitled to recover the sum named in the bond as liquidated damages. 
To meet the well-established principle that the penalty cannot be con- 
sidered as a sum agreed upon for liquidated damages, when it appears 
that it was to secure the performance of each of several différent con- 
ditions of varying degrees of importance and involving varying amounts 
of injury to the obligée (Bignall v. Gould, 119 U. S. 495, 7 Sup. Ct. 
294, 30 L. Ed. 491 ; Lansing v. Dodd, 45 N. J. Law, 526), the plaintiff 
urges that the three things hère contemplated were the érection of the 
building, the observance of the laws and the avoiding of the liens, and 
that thèse three things were successive, each being the only operative 
condition while it was active, and so that the rule just cited is avoided 
It is sufficient to say of this contention that, whatever its merit other- 
wise might be, it is not applicable hère. The first condition, the érec- 
tion of the building, permitted a great variety of breaches, which might 
hâve ranged from the total absence of any building ail the way down 
to some slight deficiency in form or size or trimmings. It is not to 
be supposed that the parties contemplated the payment of $5,000 if 
the builder used plain brick, instead of pressed brick, on the front, 
and the payment of the same amount if there was no building at ail. 
The sum named in the bond was clearly a penalty, intended to in- 
demnify O'Brien against such damages as the law might déclare ow- 
ing to him for any breach of any condition of the bond. 

[2] 2. Défendant urged that the building was to belong to the lessee, 
and the lessor had, during the term, no interest therein ; that the lessor's 
sole measure of damages for its nonerection was the lessened value of 
the reversion falling in at the end of the stated term, which expectant 
diminution must be reduced to terms of présent worth ; and that, with 
a 97-year lease and a building of the character described, and without 
covenant to insure or to keep in repair, such damage was so spéculative 
as to be incapable of computation ; and, hence, in practical effect, that 
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the bond was wholly inoperative. We do not doubt that a building 
so promised constitutes, in effect, additional rent, payable at the end 
of the term, and that the présent worth of such future subtraction 
f rom reversion value is the primary and ordinary measure of damages 
(Doe V. Rowland, 9 C. & P. 734; Cooper v. Randall, 59 111. 317) ; but 
the application thereof sought by plaintifï overlooks two considéra- 
tions. 

The first is this : The lease was not for an unalterable term of 97 
years. It carried the seeds of an earlier ending, and when thèse seeds 
developed into cancellation, in March, 1909, the term was ended. 
March, 1909, became, by relation, both the agreed end of the term and 
the end of the agreed term; and it was necessarily within the con- 
templation of the parties that a reversion might occur and the building 
might become the property of the landlord at that earlier date, as well 
as at the end of the 97 years. Since the only purpose of construction 
is to arrive at the true intent of the parties, it may not necessarily fol- 
low that in every case of this character the lessor is entitled to the fuU 
value of the agreed, but nonexisting, building as of the date when such 
prématuré reversion occurs, although this would seem to be the rule 
announced by the Suprême Court of Ohio, in Rock v. Monarch Build- 
ing Company, 100 N. E. 887 (decided December 17, 1912). We now 
only point out that such a reversion was clearly in the minds of the 
parties, and that the provisions of their contract must be construed 
as having due référence to that contingency. 

The second considération to which we referred is this : Whenever 
a building, to be erected by a lessee, will materially increase the rental 
value of the premises, and the lease reserves to the lessor such a peri- 
odical rent that his stipulated right of re-entry into the vacant premises 
may not be, of itself , ample indemnity for any def ault, it is clear that the 
building is intended to constitute, not only an additional rental payable 
at the end of the term, but also an additional security for the rent cur- 
rently accruing. This intention is not alleged in the pétition now un- 
der review, but we think the allégation unnecessary. Such intent 
stands out on the face of every such contract, and only under unusual 
conditions could it be lacking. 

From thèse considérations, it is apparent that such building has a 
double character. It is a contingent, future, bonus rent, to fall in at 
the end of the maximum period, or at some uncertain earlier period, 
and, as such, it is more or less spéculative. It is also a continuing, 
actual, and valuable security for each installment of rent as the same 
accrues, and in that capacity, and to that extent, is not, in the least, 
spéculative. In a case like the présent, and so far as concems the 
lessee's completed defaults, the spéculative difficulty disappears when 
the lease ends. 

It follows that plaintifï was entitled to hâve this building in existence 
to serve as security for whatever payments of rent and taxes might 
be in default whenever the lease terminated, and to the extent that 
thèse were in default, in March, 1909, and to the extent that the build- 
ing, if erected and reverting, would hâve made him good therefor, 
plaintifï is entitled to damages, and the surety on the bond is liable 
therefor, up to the penalty of the bond. How far, if at ail, the surety 
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-is entitled to hâve such damages minimized by prompt forfeiture and 
efforts at re-rental, or by proving that, pending the term the lease was 
in force, the vahie of the reversion bas increased, are questions not 
involved ; and there is, on tbis record, too uncertain a margin remain- 
ing in the penalty above defauked rent and taxes to require that we 
décide the fuU tbeoretical extent of plaintitts' right. 

Our conclusion that damages are recoverable finds support in the 
opinion of Judge Sanborn in American Bonding Co. v. Pueblo Co., 150 
Fed. 17, 80 C. C._ A. 97, 9 L. R. A. (N. S.) 557, 10 Ann. Cas. 357 (C. 
C. A. 8th), and in the principle which was assumed, though not ap- 
plied, in Real Estate Co. v. McDonald, 140_Mo. 605, 41 S. W. 913, 
and which was recognized and partially applied in Longfellow v. Mc- 
Gregor, 61 Minn. 494, 63 N. W. 1032, and in Johnson v. Cook, 24 
Wash. 474, 64 Pac. 729. Thèse cases ail go on the theory that such 
buildings or improvements are security for the performance of other 
parts of the contract. Chamberlain v. Parker, 45 N. Y. 569, urged as 
holding to the contrary, is clearly distinguishable. The grant there 
involved was not of a leasehold, but of a fee, and there never would 
be any reversion, unless upon the happening of a speciiied and not very 
probable condition subséquent. The improvement to be made upon 
the premises by the grantee was the sinking of a well in search for 
oil, and the well would never be of any value to any one, even to the 
grantee, unless the search was lucky; and, even in that event, the value 
was wholly spéculative. We quite agrée that the damage to the grantor 
by the failure to sink the well would not support an action. 

[3] 3. In what we bave said, and in the point to be discussed, we 
treat the aniended pétition, showing that the lease had been canceled, 
as though it was the only pétition before us. We see no substantial 
harm' in so doing. It does allège f acts which we treat as important in 
determining the existence of a right of action, and which did not oc- 
cur until after the original pétition was filed; but the point that no 
such amendment could be permitted, or that thèse supplemental alléga- 
tions should be stricken out, was not made in the court below, nor is 
it made hère. There is nothing to indicate that any statute of limita- 
tions had run pending the suit, or that the substantial rights of any 
one will be prejudiced if the amended pétition is treated as though it 
commenced a new suit. 

[4] 4. Defendant's real contention, with référence to this supple- 
mental matter, is that thereby the plaintifif had rescinded its contract 
with Nolan, lost ail right of action against him, and voluntarily ter- 
minated the existing, dépendent action against the surety. This con- 
tention misconceives the nature of the lease and of the termination. 
The notice of proposed cancellation and the re-entry were not acts of 
rescission ; they were acts of enforcement ; they were pursuant to, 
and in exécution of , the express provisions of the contract and the pow- 
ers thereby conferred. They did put an end to the further accruing 
of rent, and so defeat any right to claim, against Nolan or the surety, 
damages which would rest solely and directly upon rent thereafter 
accruing; but as to the defaults which had occurred, and to the ex- 
tent of the damages which, because of such defaults, then had accrued 
against Nolan and the surety, they had no destructive etïect. Anvil Ce , 
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V. Humble, 153 U. S. 540. 552, 14 Sup. Ct. 876, 38 L. Ed. 814; Hayes 
V. Kashville, 80 Fed. 641, 26 C. C. A. 59 (C. C. A. 6th) ; American Co. 
V. Pueblo Co., supra. 

We hardly need to say that we are reviewing a judgment entered 
on a demurrer, and that we hâve considered the contract in suit only 
so far as it appears by and is interpreted by the déclaration ; it will 
be for the trial court to give appropriate force and efifect to any fur- 
ther facts that may appear. 

The judgment must be reversed, with costs, and the record remanded 
for a new trial. 



UNITED STATES et al. v. RUIZ. 

(Circuit Court of Appeals, Fifth Circuit. Maich 11, 1913.) 

No. 2,254. 

1. Habbas Corpus (§ 92*) — Déportation Pboceedings — Conclusiveness. 

One seeking to enter the ITnlted States is entltled to a fair, tliougli sum- 
mary, bearing before the immigration officers, and, this havlng been ac- 
corded hlm, the detenuination of the Conimissioner of Inmiigration, or 
the Secretary of Commerce and I.iabor on appeal, against his right to 
enter, Is conclusive, though erroneous ; but, if a fair hearlug is denled 
the immigrant, he may obtain release on habeas corpus, on proving that 
he does not belong to one of the excluded classes, eitheu by the same 
évidence as was Introduced before the immigration officers, or by new 
and addltional proof. 

[Ed. Note.— For other cases, see Habeas Corpus, Cent. Dig. §§ 81, 83, 
87-96; Dec. Dig. § 92.*] 

2. Habeas Corpus (§ 85*) — Right to Enter — Hearing Before Immigration" 

Officers — Fair Trial. 

An allen, seeking to enter the United States, was assaulted by arrest- 
ing officers, and, without being allowed to procure counsel, was taken 
before an Immigration inspecter, whlle stlll under the influence of the 
intimidation caused by the assault, and examined concerning his right 
to enter. Ile was unable to speak or read Engllsh, and the inspector 
acted as both prosecutor and interpréter. Held, that such facts sufflcient- 
ly tended to show that he was not accorded a fair hearing before the 
Immigration officers, to eutitle him to a hearing on habeas corpus on 
the merits of his right to enter the United States. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. §§ ÎT, 78 ; 
Dec. Dig. § 85.*] 

3. Habeas Corpus (| 90*) — Hearing — Scope — Estoppel. 

Where the government's return to a writ of habeas corpus to revlew 
the right of an alien to enter the United States asserted want of juris- 
diction to hear the matter anew, because of the conclusiveuess of the 
flndings of the executive officers, but on the hearing the government 
offered oral évidence in support of its own contentions, and treated the 
hearing as one de novo, it tliereby waived its right to object to a déter- 
mination of the merits. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 80; Dec. 
Dig. § 90.*] 

4. Habeas Corpus (§ 29*) — Excluded Classes — Déportation. 

Where an allen, held for dejjortatlon, was a native of Spain, but a 
naturallzed citizen of the Eepublic of Panama, from wheuce he came to 

*For other cases see same topio & i number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the United States, a déportation warrant providlng for his returu to Spain 
was illégal, and insutficient to justify his détention on liabeas corpus. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 24 ; Dec 
Dig. § 29.*] 

5. IIabeas Ookpus (§ 117*) — Détention — Illégal Warrant — Disciiarcse — 
Effect. 

An order, entered on liabeas corpus, discharglng an alien, -who was not 
entitled to enter the United States, becanse the warrant under whieli 
he was held provided for his return to the wrong country, was not con- 
clusive against the govemment's right to prosecute further proceedings 
against him for his déportation to the country from wlience he came. 

[Ed. Note.— For other cases, see Habeas Corpus, Cent. Dig. §§ 119, 120 ; 
Dec. Dig. § 117.*] 

Appeal from Circuit Court of the United States for the Eastern 
District of I^ouisiana ; Rufus E. Foster, Judge. 

Habeas corpus by the United States, on relation of Alfred Ruiz, to 
procure relator's discharge from the custody of the United States 
Commissioner of Immigration at the port of New Orléans. From an 
order discharging relator on his own recognizance, the government 
appeals. Affirmed. 

L. H. Burns, Asst. U. S. Atty., of New Orléans, La. (Charlton R. 
Beattie, U. S. Atty., of New Orléans, La., on the brief), for appellants. 

J. A. Morales and H. J. Rhodes, both of New Orléans, La., for ap- 
pellee. 

Before SHELBY, Circuit Judge, and NEWMAN and GRUBB, 
District Judgefe. 

GRUBB, District Judge. This is an appeal by the United States 
from an order of ,the District Court making absolute a writ of habeas 
corpus applied for by the relator, who sought to be released from the 
custody of the Commissioner of Immigration at New Orléans, by 
whom he was held under a warrant issued by the Secretary of Com- 
merce and Labor for his déportation to Spain, upon the ground that 
he was an alien of one of the excluded classes, having introduced into 
this country a woman for the purpose of ]3rostitution. 

[1] The question which présents itself at the outset is that relating 
to the jurisdiction of the District Court in habeas corpus proceedings 
to release one detained for the purpose of déportation under the im- 
migration laws. The law is well settled that one seeking to enter the 
United States is entitled to a fair hearing as to his right to do so be- 
fore the executive officers, though the hearing may be a summary one ; 
that, having had such a hearing, the décision of the Commissioner of 
Immigration, or of the Secretary of Commerce and Labor on appeal, 
against his right to enter, is due process of law, and is conclusive upon 
the immigrant, even though wrong. If a fair, though summary, hear- 
ing has been denied the immigrant, the District Court bas jurisdic- 
tion to hear the matter, upon the merits, upon habeas corpus, and 
release the immigrant, if it be shown on the hearing before it, even 
by évidence not offered on the hearing before the executive officers, 
that he does not belong to any one of the excluded classes. As a 

•For other cases see same topic & i numebb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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preliminary to entering upon a trial of the merits, the District Court 
must first détermine that the immigrant was denied a fair hearing 
before the Commissioner of Immigration, or before the Secretary upon 
appeal to him from the Commissioner. United States v. Ju Toy, 198 
U. S. 253, 25 Sup. Ct. 644, 49 L. Ed. 1040; Chin Yow v. United 
States, 208 U. S. 8, 28 Sup. Ct. 201, 52 L. Ed. 369. 

[2] The first inquiry is, therefore: Was the relator denied a fair 
hearing before the executive officers? The hearing before the Com- 
missioner of Immigration and the Secretary in this case was based 
on the examination of the relator before one Tresavuk, an inspector 
of the Bureau of Immigration. If the method of examination of the 
immigrant by the inspector was unfair, then the hearing before the 
Commissioner and Secretary were also unfair, since they were based 
upon that examination. The alleged unfairness of the examination of 
the relator is based upon the fact that it was taken immediately after 
an assault was committed upon him by the arresting officers, and in 
the présence of the immigration inspector, and while he was still, in 
a sensé, under the influence of the intimidation caused by it ; that he 
was not allowed counsel until after his examination was completed; 
that, being unable to speak or read English, an interpréter was neces- 
sary in the conduct of the examination, and that the inspector of im- 
migration acted as the interpréter, as well as the prosecvitor; and 
that certain documentary évidence which the relator offered in his 
own behalf on the examination, consisting of letters and a return trip 
railroad ticket to San Antonio, Tex., found on his person when ar- 
rested, was not transmitted with the record in the case to the Secretary 
for considération by him upon the appeal. We incline to the view 
that there is enough shown in the record to cast sufficient doubt upon 
the fairness of the examination of the relator, conducted by the in- 
spector, to justify the District Court in hearing the application upon 
the merits, and upon évidence other than that introduced on the hear- 
ing before the executive officers. 

[3] There is an additional reason in support of the décision of the 
District Court making the writ absolute upon the strength of the évi- 
dence other than that which was before the Secretary. It is that both 
parties, upon the hearing in the District Court, treated the matter as 
being heard upon the merits and de novo ; the government not only not 
objecting to the oral évidence offered by the relator upon this ground, 
but offering oral évidence in support of its contentions, as well. This 
was tantamount to a request that the District Judge décide the matter 
upon the new évidence submitted, without first determining the ques- 
tion as to whether the relator had been accorded a fair hearing before 
the executive officers of the government. It is true the return of the 
government to the writ asserts the want of jurisdiction in the District 
Court to hear the matter anew, because of the conclusiveness of the 
findings of the executive officers ; but upon the hearing the govern- 
ment abandoned this position, and treated the hearing as one de novo, 
on which the merits, as deduced from the évidence then offered by the 
parties, were to govern the court's décision. Having by this course of 
conduct induced the court below to décide the application on the mer- 
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its in the first instance, it does not now lie in the mouth of the gov- 
ernment to complain of the court's action in doing what it was so 
invited to do. We therefore sustain the action of the District Court 
in entering upon a hearing de novo and deciding the case upon the 
merits upon the évidence adduced on the hearing of the habeas cor- 
pus proceeding. 

Did the évidence adduced in the court below justify the release of 
the relator? The District Judge concurred in the conckision reached 
by the officers of the Department of Commerce and Labor that the 
évidence on the hearing of the writ was sufficient to show that the 
relator belonged to one of the classes excluded from entrance under 
the immigration laws, and we agrée with his conclusion and that of 
the Department. The District Judge, however, held that the immigra- 
tion laws contemplated the déportation of an alien vvho had illegally 
entered the country to the country whence he came when he illegally 
entered the country, regardless of the country of his nativity, and re- 
leased the relator, because the warrant of déportation ordered him re- 
turned to Spain, the country found by the Department to be that of 
his nativity and citizenship, instead of to Panama, from which country 
he came to the United States after having been domiciled there for 
a period of many years. United States v. Redfern (C. C.) 186 Fed. 
603-604. The Circuit Court of Appeals for the Sixth Circuit, in the 
case of Frick v. Lewis, 195 Fed. 693-701, 115 C. C. A. 493, held the 
contrary, and construed the words of the immigration law, "returned 
to the country whence he came," to refer to the country of the alien's 
nativity or citizenship. 

[4] We fînd it unnecessary in the présent case to pass upon the 
question whether permanent domicile, as well as nativity or citizen- 
ship, détermines the country from which the alien came, since the 
relator, in his évidence on the hearing of the writ, testified that he was 
a citizen of the Republic of Panama, having sworn allegiance to that 
country. It is true that upon his examination before the inspecter of 
immigration he is reported to hâve testified that he was a native and 
subject of Spain; but the circumstances under which that examina- 
tion was held and the liability of error therein through the necessity 
of interprétation, especially as the interpréter and the inspecter were 
the same person, lead us to adopt the évidence of the relator on the 
hearing of the writ. The government objected to this évidence upon 
the hearing of the writ, but only because it contended that no such 
ground for the issuance of the writ was presented in the pétition, and 
not because it contended that the finding of citizenship by the Depart- 
ment was conclusive upon the court. 

If the relator was a citizen of Panama at the time of his illégal en- 
try into this country, and came from Panama to this country, the 
warrant of déportation should hâve directed that he be returned to 
Panama, instead of to Spain. Détention under a warrant directing 
the relator's déportation to a country to which the government had 
no right to cause him to be deported is an illégal détention and re- 
straint of his liberty, against which a writ of habeas corpus is an avail- 
able remedy. Chin Yow v. United States, 208 U. S. 8, 13, 28 Sup. 
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Cl. 201,, 52 L. Ed. 369. As the relator has not shown a right to remain 
in this country, but only a right to complain of the place to which he is 
ordered to be deported, it may be that bis release under the writ should 
not be unconditional, but should provide for bis further détention for 
a reasonable length of time to enable the Department to take the nec- 
essary steps for bis rearrest upon a proper warrant of déportation. 

[5] This we understand to be the meaning of the décision of the 
Suprême Court in the case last cited, rather than, as was held by the 
District Court for the Southern District of New York, in the case 
of United States v. Williams, 187 Fed. 470, 471, that the writ of ha- 
beas corpus would not lie to release an alien not shown to bave been 
entitled to remain in this country, but who was about to be deported 
to the wrong country. 

In view of the fact that the record shows that the relator has al- 
ready been released upon bis own recognizance, ail that seems neces- 
sary to the proper protection of the rights of the government in this 
case is that the order of the District Court making the writ absolute 
should be modified, so as to provide that such order should be with- 
out préjudice to the right of the government to institute and prose- 
cute further proceedings looking to the déportation of the relator to 
the Republic of Panama, if it should be so advised, and that, as so 
modified, the order of the District Court be affirmed. 



In re HOWARD LATJNDRÏ CO. 
(Circuit Court of Appeals, Second Circuit. February 10, 1913.) 

Ko. 132. 

1. FiXTURBS (§ 15*) — TrADE FlXTCRES LaNDLOED AND TENANT. 

Whether valualile machines placed on ^remises leased for a term of 
year« were trade tixtures, and reuioval)le as lietween the landlord and the 
tenant's trustée in lianlcruiircy, depended ou whether the varlous ma- 
chines could be removed witliout substantlal injury to the building ; and 
this, ]iotwithstandin}r a clause in the lease providing that ail additions 
and iiiiiiroveijients which nii.eht be made by either party to or upon the 
premises should be the property of the landlord, as such provision should 
be constrned to apply to iiermanent additions to the building, and not 
to i)ersonal pronerty which. for business ])urtioses, is temporarily and 
detacbalily fasteDed to the floor or celling of the building. 

\Va\. Xote. — For other cases, see Flxtures, Cent. Dig. §§ 23-29; Dec. 
Dig. S t5.*J 

2. FixTURES (§ 32*) — Tkade Fixtukes — Kemoval — Restoking Condition of 

PKOI'EKTY. 

Vfliere an engine resting on a brick foundation two feet hlgher than 
the floor level was held to be a trade flxture, and removable. as against 
the landlord, by the tenant's trustée in bankruptcy, the landlord was en- 
titled to hâve the foundation removed and the floor made level, if she 
desired it, at the expense of the estate. 

|Ed. Note.— For other cases, see Flxtures, Cent. Dig. §§ m, C5 ; Dec. 
Dig. § 32.*] 

3. BaNKKUPTCiY (§ 116*) TiTLE TO PBOPEBTY — l'LEXARY SriT— WaIVER. 

Where an issue was ralsed between a landlord and lier tenant's trustée 
in bankruptcy as to the ownersliip of certain niachinery placed on the 

•For other cases see same topic & i numbeb in Dec. & Am. Digs. 1B07 to date, & Rep'r Indexes 
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rented property by the baiiknipt, the laiidlord wa» entitled lo waive 
her riglit to ha\'e such Issue deteriuined iii a ])lcii;n-y suit, and did so hy 
appearing without objection and subniittlng bei- ri^ht to tlio inaster nnd 
the court, and.was estopped thereafter to cbiiui that tlie bauki'uprcy 
court had no jurisdiction tliereof. 

[Ed. Note. — For other cases, see Banlcruptcy, Dec. Dig. § 116.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York ; Charles M. Hough, Judge. 

In the matter of bankruptcy proceedings of the Howard Laundry 
Company. On appeal from an order of the District Court for the 
Southern District of New York, confirming the report of a spécial mas- 
ter holding that certain pièces of machinery used by the bankrupt in its 
business were trade fixtures, and belonged to the receiver in bank- 
ruptcy, and not to the landlord, this appeal is taken. Affirmed. 

Kellogg & Rose, of New York City (Abram J. Rose, William K. 
Hartpence, and Asa B. Kellogg, ail of New York City, of counsel), 
for appellant. 

Kurzman & Frankenheimer, of New York City (John Frankenheimer 
and Abraham L. Gutman, both of New York City, of counsel), for 
appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. At the time involved in this controversy, 
Henrietta M. Parker was the owner of the premises Nos. 1198-1200- 
1202-1204 Third avenue, New York City, which she leased to the 
bankrupt, Howard Laundry Company. The premises with the excep- 
tion of the floors above the store floors of the premises Nos. 1202-1204 
were used by the bankrupt as a steam laundry and were equipped with 
the machinery necessary to carry on such business. Dispute having 
arisen as to what part of the plant was personal property which passed 
to the trustée and what part was real property because permanently 
attached to the freehold, the court appointed a spécial master to view 
the premises, take proof and report to the court "with ail possible 
dispatch." 

The master reported that the boilers were permanently attached to 
the realty and could not be removed without permanent injury to the 
premises. He made a similar report regarding two cernent bleach 
tanks. Regarding the engine in the cellar of No. 1200 Third avenue 
the master says : 

"The engine rests upon a brick foundation built in the cellar, which brick 
foundation is approxiniately 2 feet higher than the level of the cellar floor, 
and is about 8 feet long and 3 feet wlde, and upon which rests the engine, 
sald engine being held in place by nieans of nuts and bolts afflxed to the 
raised brick foundation. This brick foundation extends below the level of 
the cernent floor of the cellar soniewhat less than 2 feet. The engine is con- 
nected with the boiler by uieans of a steam pipe, which conveys the steam 
from the boiler to the engine, of a circumference of about 2% to 3 inches. 
Connected with this englue Is a system of pipes running throughout the 
building connected with the various laundry machines, thèse machines in 
turn being connected by means of the usual shafting with pulleys fastened 
upon hangers. In my opinion the engine can be readily detached from the 

•For other cases see same topie & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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brick foundatlon and removed, and the brick foundation taken avvay and tlie 
floor restored to its original level, and I tlierefore report that tliis engine Is 
not so anuexed to the freeliold that it cannot be removed without substantial 
injury to tlie premises." 

As to the seven washing machines, the four extractors, the two wa- 
ter pumps, the exhaust fan and the soap tank, ail in the cellar of No. 
1200, the master reported that they could be removed without sub- 
stantial damage to the freehold. 

The master makes similar findings as to the pulleys, belting and 
shafting throughout the premises and as to ail the machinery, means 
and appliances used in a steam laundry plant which can be removed 
without any substantial damage to the buildings. He finds, however, 
that the two bleach tanks above ref erred to were built where they now 
stand and cannot be removed without breaking the tanks or injuring 
the floor to which they are connected and reports that they cannot be 
removed without substantial damage to the freehold. 

[ 1 ] In short, the master, recognizing that an extensive laundry plant 
containing a variety of valuable machines had been placed on the prem- 
ises under a seven years' lease, made the criterion of ownership dépend 
upon the question whether or not the varions machines could be re- 
moved without substantial injury to the building. If the chattel could 
be so removed, he decided in favor.of the tenant, if it could not be, 
he decided in favor of the landlord. 

This ruling we believe to be in accordance with the rule laid down 
by this court and the courts of the state and is unaffected by the clause 
of the lease providing that ail additions and improvements which may 
be made by either party to or upon said premises shall be the property 
of the landlord. This clause was simply declaratory of the law and 
gave the landlord no additional right to articles found to be trade fix- 
tures. It was undoubtedly intended to cover permanent additions to 
the buildings and not personal property which for business purposes is 
temporarily and detachably fastened to the floor or ceiling of a building. 

The presumption is that trade fixtures belong to the tenant and if it 
be the intention of the parties that they shall become the property of 
the landlord at the expiration of the lease, that purpose should be 
stated in language so clear and explicit that there can be no doubt as 
to its meaning. That intent cannot be deduced from broad and gên- 
erai language, which is usually found in the printed forms, regarding 
"improvements" ; when this word is used without any language defin- 
ing or extending its ordinary meaning, the courts with substantial uni- 
formity bave held that it relates to improvements to the realty and not 
to trade fixtures. 

As was said by the court in Ames v. Trenton Brewing Co., 56 N. 
J. Eq. 309, 38 Atl. 858, affirmed 57 N. J. Eq. 347, 45 Atl. 1090: 

"Tlie imi)rovements, to be witliin the provisions, must, wlien made, savor of 
the realty. The association of the words in the clause of the covenant shows 
this to be the true meaning. It was 'altérations, repairs or improvements made 
upon the premises' which should he left. That is, if the premises should be al- 
tered, as by opening the wall and placlng a window, the window should reniain. 
If they should be repaired, as by hauging a new door in the place of a broken 
one, the new door should be left. I think the improvements must also hâve 
been improvements of the demised premises, so that the condition and value 
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of the premlses as realty were Improved, and that the word did not lucluda 
articles which were in their nature cliattels whlcli liad not l)een subjected by 
the parties to any action whlch converted them into realty. The covenaiit did 
not refer to improvements brouglit upon or placed in the demised premises. 
It was Improvements made of the premises themsehes which were agreed to 
be left." 

The questions hère debated hâve been so f requently passed upon by 
the courts that it is onlv necessary to refer to a few of the leading 
cases. Wiggins Ferry Co. v. O. & M. Railway, 142 U. S. 396, 415, 
416, 12 Sup. Ct. 188, 35 L. Ed. 1055; Bernheimer v. Adams, 70 App. 
Div. 114, 75 N. Y. Supp. 93, affirmed 175 N. Y. 472, 67 N. E. 1080; 
In the Matter of New York, 192 N. Y. 295. 84 N. E. 1105, 18 L. R. 
A. (N. S.) 423, 127 Am. St. Rep. 903 ; Montello Brick Co. v. Trexler, 
167 Fed. 482, 93 C. C. A. 118; Holbrook v. Chamberlin, 116 Mass. 
155, 17 Am. Rep. 146. See, also, the décision of this court in Bergh v. 
Herring-Hall Co., 136 Fed. 368, 69 C. C. A. 212, 70 L. R. A. 756. 

The question upon which the légal status of each pièce of machinery 
turned was one of fact. The master had unusual opportunity to reacli 
a correct conclusion because he saw the plant and personally inspected 
the manner in which it was installed and examined witnesses on the 
premises. We see no reason to question the accuracy of his con- 
clusions. 

[2] We hâve some doubt as to the ruling of the master in the case 
of the engine, regarding which his finding is quoted in full. The en- 
gine rested upon a brick foundation 2 feet higher than the level floor. 
Equitably this foundation should be removed and the floor made level 
at the expense of the estate. But in the absence of proof as to the cost 
of removal and without knowing whether the landlord wishes it re- 
moved or will consent to its removal, it is diificult to say what, if any, 
relief should be given. The master who saw the situation would not 
hâve made the report as to this pièce of machinery if its removal was 
to resuit in any serions damage to the premises. Should it appear that 
the receiver has removed the engine, leaving the foundation, and that 
the landlord desires the foundation removed or has herself removed 
it, we see no reason why the District Court may not make an order 
directing that the expense of removal together with any damage which 
may hâve been donc the building by reason thereof, be paid out of the 
estate. 

[3] The practice established in ordering a référence is so simple, di- 
rect and inexpensive that it should be encouraged where, as hère, 
speedy settlement of the bankrupt's estate is of such controlling im- 
portance. Although the landlord probably had the right to insist that 
the title to the propery should be determined in a plenary suit, she 
could waive that right and we think she did so when she appeared 
without objection and submitted her right to the master and the court. 
It is too late now that the court has found against her upon a part of 
her claim, to urge the objection of lack of power. Every fact bearing 
upon the controversy is now before the court. To dismiss the proceed- 
ing upon the ground that it should hâve been presented in différent 
form would cause delay and expense with the resuit that the same 
■questions upon the same proof would again be submitted for décision. 
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Indeed, we understood at the argument that both parties, being anxious 
that the controvers)' should be determined on its merits, consented to 
waive objections of a technical nature. 
The order is affirmed. 



KIRKPATRICK v. McBRIDE. 

(Circuit Court of Appeals, Fourth Circuit. Marcli 6, 1913.) 

No. 1,106. 

Appeal and Brror (§ 1178*) — Rbview — Disposition of Cause. 

Where, in a suit between a tenant and a devisee of tlie landlord, the 
tenant relied on tlie efCect of lier sworn answer largely as testimony, 
botli as to tlie existence of the lease and owuership of certain Personal 
property clalmed by her, whlle the devisee relied on the presumption 
arising from the large jimounts paid by her ancestor for taxes, etc., and 
both parties in argument of an appeal expressed thelr ability to produce 
additional testimony which wOuld substautiate their res])ective Conten- 
tions, the court would modify the decree to the extent of opening the 
question of the ownership of the personal property and perinitting each 
side to introduce additional testimony, snbject to the condition that the 
answer of the tenant in the future considération of the case should not 
be given any further force than if the bill had waived an answer un- 
der oath, and been so amended as to pray for an accounting. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4604- 
4620; Dec. Dig. § 1178.*] 

On rehearing. Modified and remanded for further proceedings. 
For former opinion, see 202 Fed. 144. 

Before GOFF and PRITCHARD, Circuit Judges, and SMITH, 
District Judge. 

PER CURIAM. An order for a rehearing of this cause was made 
at the last term, Hmited to the question of the ownership of the Per- 
sonal property involved in this controversy, and upon this order the 
cause bas been reheard. The main question discussed at the first hear- 
ing was as to the error of the court below in its conclusions as to the 
lease claimed by the appellant ; the appellant relying for her testimony, 
both as to the existence of the lease and the ownership of the personal 
property, mainly upon the etïect of her sworn answer as testimony. 
The question of the ownership of the personal property does not seem 
to hâve been gone into on the argument with much détail as to spécifie 
articles. The one side relied upon the presumption arising from the 
large amounts paid by Mr. McBride, the payment of taxes, etc., and 
the appellant relied mainly on the effect claimed to be due to the state- 
ments in a sworn answer responsive to the bill, and the évidence in dé- 
tail as to the ownership would seem in part subject to conflicting in- 
ferences. For thèse reasons, the court, upon the record as it now 
stands, finds it difficult to arrive at satisfactory conclusions, and, as 
both sides in argument express their ability to produce such additional 
testimony as will substantiate their respective contentions, the court 
conceives that it would be in the interest of justice to modify the de- 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
20.3 F.— 29 
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crée below to the extent of reopening the question as to the ownership 
of the Personal property, and of permitting each side to introduce such 
additional testimony as they may be advised, so that the court below 
may upon the testimony now in the cause, with such additional testi- 
mony as may be introduced make a final decree as to the ownership of 
the property. As this is donc upon the application of appellant, the 
court conceives that it is only proper that it should be done on condition 
that cesiain questions heretofore made that affect a full and final ad- 
judication on this question should be eliminated. The answer of the 
appellant should, in the future considération of this cause, not be given 
any further force and effect than if in the biU of complaint an answer 
under oath had been waived, and the bill shall be deemed amended so 
as to pray and require an accounting from the appellant, Mrs. Kirk- 
patrick, for the sums of money that may be proven to hâve been paid 
to her by Lee McBride prior to his death. 

It is therefore ordered that so much of the decree of the Circuit 
Court of the United States for the Northern District of West Virginia 
as decrees that the complainant, Harriet Elizabeth McBride, is the 
owner and entitled to the possession of the personal property, to wit, 
the furniture and furnishings in the hôtel and cottages at Brookside, 
including the farming machinery, tools, wagons, horses, cattle, and 
other articles, is hereby modified, and set aside as to so much thereof 
as is claimed by the défendant, Emma Jane Kirkpatrick, in her answer 
to the bill of complaint herein, and the cause is remanded to the Dis- 
trict Court for the Northern District of West Virginia for the purpose 
of allowing the respective parties, in such manner and at such times 
as that court may prescribe, to put in such additional compétent testi- 
mony as they may be advised upon the question of the ownership of 
the Personal property as claimed in the said answer, and that said 
District Court do thereupon, upon the testimony in this cause and such 
additional testimony as may be introduced, proceed to a final decree 
upon such question; but that in the détermination of the same the 
answer of the défendant, Emma Jane Kirkpatrick, shall hâve only 
such force and effect as if an answer under oath had been waived 
in the bill, and the complainant shall hâve leave to prove any sums of 
money that were paid to the défendant by Lee McBride during his 
lifetirae, and require of her an accounting therefor, and the decree 
below is modified accordingly. 

Modified. 



In re BRITANNIA MINING 00. 

BUSOHMANN v. NICKEY. 

(Circuit Court of Appeals, Seventh Circuit. March 11, 1913.) 

No. 1,967. 

1. JTJDICŒAL Sales (§ 9*) — Place — Stattjtes — Application. 

Act Mardi 3, 1S9S, c. 225, 27 Stat. 751 (U. S. Comp. St. 1901, p. 710), 
requiriug tliat judlcial sales of land shall be made on the property or at 
the courthouse in the connty where it lies, on uot less than four weeks' 

*For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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notice, applles not only to fédéral courts In existence when the act was 
passed, but to those subsequently created, unless sometliing in the or- 
ganic act exempts them, and governs as well any possible new forma of 
judiclal sales under decrees, as foreclosure, exécution, and partition sales 
then known. 

[Ed. Note. — For other cases, see Judicial Sales, Cent. Dig. § 33; Dec. 
Dig. § 9.*] 

2. Bankeuptcy (§ 262*) — Sale of Assets — Equity of Rédemption — Place — 
Statutes. 

Act March 3, 1893, c. 225, 27 Stat. 751 (TJ. S. Comp. St 1901, p. 710), 
requirlng judicial sales of land to be made on the property or at the 
courthouse in the county where the land lies, on not less than four weeks' 
notice, was inapplicable to sales in bankruptcy ; and hence a sale in Wis- 
consin of a bankrupt's equity of rédemption in a mine in Montana with- 
out complying with such act was not void for that reason. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 363-365; 
Dec. Dig. § 262.*] 

Pétition to Review and Revise an Order in Bankruptcy of the 
United States District Court for the Eastern District of Wisconsin; 
Arthur L. Sanborn, Judge. 

In the matter of bankruptcy proceedings of the Britannia Mining 
Company. Original pétition to review and revise an order (197 Fed. 
459) reversing a referee's order denying the pétition of a creditor to 
set aside a sale of certain of the bankrupt's real estate in Montana 
subject to a mortgage. Reversed. 

Louis A. Lécher, of Milwaukee, Wis., for petitioner. 
Jackson B. Kemper, of Milwaukee, Wis., for respondent. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge. Britannia Company, the bankrupt herein, 
had title to real estate, located in Montana, which, prior to adjudica- 
tion of bankruptcy, had been sold on mortgage foreclosure to respond- 
ent Nickey. At a sale of the bankrupt's assets, conducted by the 
trustée in Milwaukee, Wis., petitioner Buschmann was the purchaser 
of the equity of rédemption of the Montana real estate and received 
the trustee's deed therefor. Subsequently on motion of respondent 
Nickey the District Court annulled the deed and vacated the sale as 
being void for noncompliance with Act March 3, 1893, c. 225, 27 Stat. 
L. 751, 3 Fed. St. Ann. 54. 

Said act is as f ollows : 

"Section 1. That ail real estate or any interest in land sold under any or- 
der or decree of any United States court shall be sold at public sale at the 
courthouse of the county, parish or clty in which the property, or the greater 
part thereof, is located, or upon the premises, as the court rendering such 
order or decree of sale may direct. 

"Sec. 2. That ail Personal property sold under any order or decree of any 
court of the United States shall be sold as provided in the first section of 
this act, unless in the opinion of the court rendering such order or decree 
it would be best to sell It in some other manner. 

"Sec. 3. That hereafter no sale of real estate under any order, judguient 
or decree of any United States court shall be had without previous publica- 
tion of notices of such proposed sale being ordered and had once a week 
for at least four weeks prior to such sale in at least one newspaper printed, 

•For other cases see same toplc & § numbee In Dec. & Am. Digs. 1M7 to date, & Rep'r Indexes 
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regiilurly issued ami liaving a gênerai circulation in tlie couuty and stato 
wiiere tlie real eistate proposed to be sold is sltuated, if such tliere be. If 
suid property shall lie situated in more tbau one couuty or state, such no- 
tice shall be published in such of tlie counties where said property is situated, 
as the court niay direct. Said notice shall, aniong other things, describe tlie 
real estate to be sold. The court niay, in Its discrétion, direct the publica- 
tion of the notice of sale herein provided for to be made in such other pa- 
pers as niay seeni ijroper." 

Provisions of the Bankruptcy Act (Act Tfily 1, 1898. c. 541, 30 Stat. 
565 [U. S. Comp. St. 1901, p. 3451]) and General Orders which refer 
to title and sales of real estate in bankruptcy are thèse: 

"Sec. 70a. The trustée of the estate of a bankruiit, upon his appointment 
and qualitication, and lils successor or successors, if he shall hâve one or 
more, uiion their appointment and qualitication, shall in turn be vested by 
opération of law with the title of the bankrupt, as of the date he was ad- 
judged a bankrupt, except in so far as It is to property which is exempt, 
to ail * * * 

"(5) property which prier to the iiling of the pétition he could by any 
means hâve transferred or which niight bave beeu levied upon and sold un- 
der judicial process against hini. 

"Sec. 70b. Ail real and personal property belonging to bankrupt estâtes 
shall be appraised by three disinterested appraisers ; they shall be appointée 
by, and report to, the court. Keal and personal property shall, wlien prac- 
tlcable, be sold subject to the approval of the court; it shall not be sold 
otherwlse than subject to the approval of the court for less tlian seventy-five 
per eentum of its appraised value. 

"Sec. 70e. ïhe title to property of a bankrupt estate which lias been sold, 
as herein provided, shall be eonveyed to the purchaser by the trustée." 

"Sec. 58a. Credltors shall hâve at least teii days' notice by mail, to their 
respective addresses as they appear in the list of creditors of the bankrupt, 
or as afterwards tiled with the x)apers in the case by the creditors, unless 
they walve notice in writing of * * * 
"(4) ail proposed sales of property." 
"Sec. 47a. The trustées shall respectively ♦ • • 

"(2) collect and reduce to nioney the property of the estâtes for which they 
are trustées under the direction of the court," etc. 

"Sec. 30a. Ail necessary rules, foi'uis and orders as to procédure and for 
carrying this act into force and efïect shall be prescribed, and may be 
aniended from time to time, by the Suprême Court of the Tlnited States." 

General Order 18 (89 Fed. viii, 32 C. C. A. xx). "1. Ali sales shall be by 
publie auction unless otherwlse ordered by the court. 

"2. Upon application to tlie court and for good cause shown, the trustée 
may be authorized to sell any specified portion of the bankrupt's estate at 
private sale ; in Avhich case lie shall keep an accurate account of each arti- 
cle sold, and the price received therefor, and to wlioni sold ; which account 
he shall file at once with the référée. 

"3. Upon pétition by the bankruiit, ereditor. receiver or trustée, setting 
fortli that a part or the whole of the bankrupt estate is perishable, the na- 
ture and location of such perishable estate, and tliat there will be loss if 
the same is not sold immediately, the court if satisfled of the facts stated 
and that the sale is required in the interest of the estate, niay order the same 
to be sold. with or without notice to the creditors, and the proceeds to be 
deposited in court." 

[1,2] Undoubtedly the act of March 3, 1893, applies not only to 
fédéral courts then in existence, but also to those subsequently created, 
unless something in the organic act exempts them, and governs as well 
any possible new fonns of judicial sales under decrees as foreclosure, 
exécution, and partition sales then known. But, in our judgment, the 
act of 1893 has no application to trustées' sales of the assets of bank- 
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rupt estâtes for this prime reason : In a judicial sale under order or 
decree, the order or decree fixes the relative rights of the parties in the 
property according to the status or conduct or contract between them, 
and the sale itself is the thing that divests ail the parties of their title 
and confers it upon another; while in a trustee's sale the sale itself is 
net the thing that divests the parties in interest of their title ; there is no 
order or decree of the bankruptcy court that gives the creditors any ad- 
judicated rights in spécifie property — the statute gives them the right to 
a distribution a f ter the assets, not already in money, hâve been reduced 
to money ; there is no order or decree that divests the bankrupt of his 
title — the only decree against him is the adjudication of bankruptcy, 
and after that he still has the légal title (in trust for the trustée there- 
after to be elected) ; when the trustée is elected, eo instanti he is 
vested, not by virtue of any order or decree of court, but "by opéra- 
tion of law" (section 70a), with the title of the bankrupt as of the 
date of adjudication. In short, the statute opérâtes as a self-executing 
conveyance from the bankrupt to the trustée. His quality of title is 
the same as if the statute, instead of operating directly, had required 
that the court should either cause the bankrupt to convey to the trus- 
tée or should appoint a commissioner to exécute a conveyance in the 
bankrupt's name. So when the trustée, as grantor, conveys what he 
acquired as grantee, he is not making a sale within the purview of 
the act of March 3, 1893. If he needs to resort to the ancillary juris- 
diction of bankruptcy courts in other districts, which jurisdiction, in- 
dependentlv of the amendment in 1910 of section 2, subd. 20 (Act 
June 25, 1910, c. 412, §§ 1, 2, 36 Stat. 838 (U. S. Comp. St. Supp. 
1911, p. 1492), was held to exist (Babbit v. Dutcher, 216 U. S. 102, 
30 Sup. et. 372, .54 L. Ed. 402, 17 Ann. Cas. 969), it is not for the 
purpose of becoming vested vi'ith title and the right and povver to sell 
and convey, but only to aid him in acquiring or holding or deliver- 
ing possession. 

Other sections of the Bankruptcy Act and of the General Orders, 
hereinabove quoted, only restrict, in the interest of the beneficiaries 
of the trust, the manner in which the trustée shall exercise his other- 
wise unlimited power of disposition ; and they confirm us in the con- 
clusion we hâve derived from a considération of the nature of the 
trustee's title, namely, that Congress in the Bankruptcy Act has pro- 
vided a comprehensive and exclusive method of administering estâtes 
of bankrupts. 

A like answer has been given by the United States District Courts 
of Maine and Massachusetts. In re Edes (D. C.) 135 Fed. 595 ; In re 
National Mining Exploration Co. (D. C.) 193 Fed. 232. And a con- 
trary one by the Suprême Court of Kansas. Robertson v. Howard, 
82 Kan. 588, 109 Pac. 696. 

The order under review is hereby vacated and held for naught. 
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FORTNEY et al. v. CARTER et al. 

(Circuit Court of Appeals, Fourth Circuit. Marcli 8, 1913.) 

No. 1,112. 

1. Sbipulations (§ 14*) — Equity Suit — ïakino Testimony. 

Where counsel agrée to take testimony by consent, regardless of the 
equity rule as to time, the court will apply such agreenient to ail the 
testimony so taken. 

[Ed. Note. — For other cases, see Stipulations, Cent. Dig. §§ 24-37 ; Dec. 
Dig. § 14;* Dépositions, Cent. Dig. § 6.] 

2. Courts (§ 328*) — Fedebal Courts — Jubisdiction — Amount in Contro- 

VERSY. 

Where holders of bonds of a corporation sued to restrain strikers 
from interfering wlth the opérations of the corporation, on the grouiid 
that the strikers' acts were operatlng to decrease the security, the 
amount in controversy was the value of the bonds held by the complaln- 
ants, whlch were belng so jeopardized. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 890-896; Dec. 
Dig. § 328.* 

Jurisdietlon of Circuit Court as determlned by amount in controversy, 
see notes to Auer v. Lombard. 19 C. C. A. 75; Tennent-Stribllng Shoe Co. 
V. Roper, 36 C. C. A. 459; O. J. Lewis' Mercantile Co. v. Klepner, 100 
C. C. A. 288.] 

3. Injunction (§ 114*) — Right to Sue — Bondholders — Strikes. 

Bondholders of a corporation, having an Independent Personal right to 
protect thelr Interests in the security, were entltled to sue to restralu 
strikers from interfering wlth the opérations of the corporation to the 
Injury of the corporatlon's property mortgaged to secure the bonds, and 
it was therefore immaterlal whether the corporation as such alded them 
in the prosecutlon of thelr suit or not. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 202-220; 
Dec. Dig. § 114.*] 

4. Injunction (§ 101*) — Strikes — Misconduct of Strikers. 

Where striking employés of a coal company conspired to prevent the 
employment of nilners by the company, to compel those at work to qult, 
and to prevent the opération of the mines, and for thls purpose in- 
sulted the company's employés by opprobrious eplthets, fired guns at 
them, threw stones at thelr houses, where thelr wives and chlldren were 
llvlng, sent threatening letters. and went masked at nlght, and threatened 
to kill, etc., and the peace officers of the town were either members of 
the strikers' organization or In full sympathy wlth them, the bondhold- 
ers of the corporation were entltled to au injunction to restrain the con- 
tinuance of such acts. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 174, 175 ; 
Dec. Dig. § 101.* 

Restralning boycotts, strikes, and other comblnatlons by employés in- 
terfering wlth commerce or business, see note to Shine v. Fox Bros. 
Mfg. Co., 86 C. C. A. 313.] 

Appeal from tlie District Court of the United States for the North- 
ern District of West Virginia, at Philippi; Alston G. Dayton, Judge. 

Bill by Merville H. Carter and others against Osborne Fortney and 
others. From a decree perpetuating an injunction, défendants appeal. 
Affirmed on opinion of Dayton, District Judge, which was as f oïlows : 

In the flrst opinion flled by me lu thls cause, ruling upon the demurrer, 
I considered the questions of the bondholders' right, independent of the com- 

•For other cases see same topic & § numbeb ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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pany, to ask for and secure an Injunction, and lield them to be entitled, and 
that ueither the conipany nor the mortgage trustée were necessary parties. 
I adhère to thèse rulings for the reasons stated in that opinion. It seems 
clear to me that the verifled eopy of the mortgage, which I hâve permltted 
to be flled, clearly shows the existence of the mortgage lien, and that tlie 
allégations of the bill that the plaiutiffs are holders of bonds of the value 
of $24,000 under this mortgage is not denied in the answer in such way as 
to deniand affirmative proof ; that the value of thèse bonds, as shown by tUe 
évidence of Atklnson, was alniost wholly dépendent upon the ability of this 
coal Company to operate Its mine, whereby revenue could be derivéd with 
which to pay interest and principal of thèse bonds in accord with the pro- 
visions of the mortgage contract, and that the other source of revenue, that 
from the rent of mine houses, was small and innnaterial. 

[1] I do not thiiik, under the manlfest agreement of counsel, whereby the 
taking of the testimony in this cause was extended over a period far in ex- 
cess of that flxed by the equity rules, that objection can be made tliat this 
déposition of Atkinson was taken too late. Fairness requires, where counsel 
so agrée to take testimony by consent regardless of the equity rule as to 
time, that the court should apply such consent agreement as relating to ail 
the testimony so taken. 

[2] It would seem clear, therefore, that the technical amount in contro- 
versy hère necessary to confer jurisdiction is the $24,000 of value of thèse 
bonds held by plalntiffs, which is being jeopardized by the acts of défend- 
ants in preventing the coal company from meeting the payment of interest 
and principal in accord with the mortgage contract relating thereto. Tak- 
ing up the several questions discussed in the able and exhaustive l)rief of 
counsel flled in support of the motion to dissolve this injunction, I think it 
Is clear (a) that the value of the coal company's property does dépend upon 
its substantially eontinuous and uninterrupted opération of its coal plant, 
so far as its ability to comply with its mortgage contract with plaintiffs 
and its other bondholders is concerned, and that this is shown by the un- 
disputed testimony of Atkinson ; (b) that the pleadings and proofs in the 
case are sufHcient to show plaintiffs to be lien creditors of this company; 
(e) that such pleadings and proofs are ample to show that irréparable injury 
to plaintiiïs was threatened by the acts imputed to défendants ; (d) that sucli 
acts did prevent the coal company from operating its plant in tlie usual uian- 
ner and injunction was necessary ; (e) that sucli acts were sufflcient to pre- 
clude the coal company from operating its coal plant at a profit ; (f) that 
the pleadings and proofs do show that the acts alleged were committed by 
the défendants for the purpose of interfering with the opération of the 
company's mining plant; and (g) that such acts were unlawful, committed 
by a sufficieut nuinber to prove conspiracy, and give equity jurisdiction. 

[31 Holding the law to be, as I hâve held in my former opinion, that thèse 
bond lien holders hâve an independent Personal right to protect their iuter- 
ests in the premises, it beeonies immaterial whether the company as such 
lias aided them in the prosecution of this suit or not, and no question of 
collusion can arise. It is uudisputed that they luive instituted this suit to 
préserve such right. The bill has been flled on thoir behalf by an attorney 
practicing at this bar of the highest eharac-ter and in the very best standing 
thereat, and there is absolutely no évidence of or ground for tlie charge 
"that the Merchants' Coal Company is using the names of tlie plaintiffs in 
said bill as a means of institutlng this suit and obtaining said injunction 
in a fédéral court upon the alleged ground of diverse citizenship, when in 
truth and in fact the plaintiffs themselves did not seek to institute said 
suit and obtain said Injunction" as set forth in the motion made of record 
to dissolve and dismiss. It would be clearly incumbent upon défendants al- 
leging this to supply the évidence thereof. 

[4] I hâve carefuUy read ail of the more than l.fîOO typewritten pages of évi- 
dence lîled in this cause, and I flnd it overwhelmingly sustains the plaintifl's' 
contention that thèse défendants, with others, conspired to prevent the eni- 
ployment of miners by the coal company, to compel those at work to quit 
and to prevent the opération of the mines. To accomi)lish this they and 
their co-conspirators threatened, menaced, insulted, and Intlmidated the 
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company's employés; called tliem "scaljs," "black less," "black sheep," "yel- 
low dogs," and other even viler aiid moi-e opprobrioiis epithets ; fired at tliein 
wlth guns; fired guns and threw stoues iuto their liouses where tlieir wii'es 
and clilldren were; exploded dynamite or otlier explosive on the poi'ch ot tlie 
assistant mine foreman's honse; stoned and otherwise assaulted them; sent 
threatenlng letters, went masked at niglit, tlireatened to klll, aud gathei'ei' 
at the trains to prevent men from golng to work for tlie Company; exposed 
banners, warnlng men net to corne there for work, aud paraded In large 
numbers the streets surrounding the company's property, yelllug, hootlug, and 
calling the men worklng for the company Insultlng names, aud applylug to 
them opprobrlous epithets. The offlcers of tlie towu were either menibers 
of tlielr organlzation, or In full sympathy witli them, so that in some cases 
men were net only assaulted, but, after being so, were arrested and fined 
by thèse offlcers. In short, thls record discloses a state of affairs existiug 
in thls towu by reason of the acts aud conduct of thèse strikers aud their 
sympathlzers that was a disgrâce to the towu, county, and state. Their owu 
testimony sliows almost throughout that they liad uo true conception of their 
moral and légal obligations. Because they were not wlUlug to work at the 
wages this company was willing to glve, they turued themselves into a niob 
of idle and largely druidcen lawbreakers, deternilued to prevent other aud 
better men from worklng. They took this course under the guise of a local 
union of the TJnited Mine Workers of America, but it is hardly concelvable 
that the.y did so wlth the sanction and approval of the national officers of 
that organlzatlon. 

The motion to dissolve and disnùss will be overruled, and thls lujunctiou 
will be perpetuated, wlth costs. 

See, also (C. C.) 170 Fed. 463 ; (C. C.) 172 Fed. 722. 

Charles E. Hogg, of Morgantown, W. Va., for appellants. 
P. J. Crogan, of Kingwood, W. Va., for appellees. 

Before PRITCHARD, Circuit Judge, and BOYD and SMITH, Dis- 
trict Judges. 

PER CURIAM. We hâve carefully considered the questions in- 
volved in this appeal, and find ourselves forced to the conclusion that 
the assignments of error are vvithout merit. The opinions filed by the 
learned trial judge properly applied the facts as found in the record 
to the law apphcable thereto, and directed a decree with which we find 
no fault. 

It follows that the decree complained of will be affirmed. 



TELFORD et al. v. .lENNING PRODUCTXG CO. 

(Circuit Court of Appeals, Seveuth Circuit. January 10, 1913. Rehearing De- 

uied March 11, 1913.) 

Ko. 1,853. 

Mines and Mi.n'ekat.s (§ 57*) — Oir. and Gas Lease — Contract — Breacii. 

Plalutiffs contracted wlth défendant company for considération of -$75 
per acre to obtaiu for it an oll and gas lease on certain described prop- 
erty, to be signed by the owners of the land, leasing to détendant the laud 
for oil aud gas, together wlth good and sufficleut title. Hcld, that such 
provision did not reipiire plalutiffs to convey to défendant an absolute 
estate In fee to ail of the prenilses, défendant belug only eutltled to the 
oil and gas with projier servitudes on the remaining property to efllciently 

♦For other cases see same topic & § ntjmsee in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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permit extraction and removal, and lience it was no défense to defend- 
ant's liability for refusai to accept a lease tliat the owners of the land 
iad previously conveyed the coal riglits uuder 50 acres of the tract. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 167 ; 
Dec. Dig. § 57.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Illinois; Francis M. Wright, Judge. 

Action by James D. Telford and another, doing business as Telford 
& Sdiwartz, against the Jennings Producing Company. Judgment for 
défendant, and plaintiiïs bring error. Reversed, with directions. 

Plaintiffs in error, hereinafter ternied plaintifCs, procured a written option 
from one Lyford and wife for ttie purcliase by plaintiffs frpm tlie défendant 
in error, hereinafter called défendant, of a tract of 162% acres of land in 
Marion eonnty, 111., for the prlce of $40 per acre. Shortly after the option 
was obtained, oil was discovered on neighboriug land. Thereupon, and on 
July 24, 1909, plaintiffs and défendant entered into a written agreement, 
whereby plaintiffs agreed with défendant, for and in considération of $75 per 
acre for the oil and gas lease to said premises, to procure and deliver to de- 
fendant a lea.se in due form, signed by the owuer of said land, leasing to de- 
fendant the said land for oil and gas, "together with good and sufficient title," 
etc., in considération whereof défendant agreed to accept a lease containing 
the terms, conditions, and stipulations of a certain copy of the proposed 
lease attached to said agreement, and made a part thereof, and pay said sum 
of $75 per acre for said land on delivery of said lease. 

Tlie lease provided that plaintiffs, In considération of $1 in hand paid and 
of the covenants and agreements made by défendant in said lease granted, 
demlsed, leased, and let to défendant, "for the sole and only purpose of mining 
and operating for oil and gas and of laying pipe Unes, constructiug tanks, 
buildings," and other necessary structures, the said tract of 162% acres. The 
lease was to remain In force 10 years, and as long thereafter as oil or gas 
was produced therefrom by défendant. In considération of plaintiffs' said 
covenants, défendant agreed to complète a well on said premises within four 
months, and to perform certain other covenants not hère in question. 

An abstract of title was produced to defendant's counsel, from which it 
appeared that the coal rlghts lying under 50 acres of the 162%-acre tract 
had been deeded away. When advised of this by bis attorney, as he was, 
defendant's agent said défendant was not leasing for coal, but for oil, and 
did not care a snap of his finger about the sale of the underlying coal. After 
this the contract above recited was prepared and signed. Thereupon plain- 
tiffs took steps to exercise their option, and procure a deed from the Lyfords. 
The latter resisted, so that the summer of 1909 was spent in negotiations. 
Thèse proving unavailing, plaintiffs instituted spécifie performance proceed- 
ings. In the meantime defendant's représentative Shannon was urglng a 
speedy procurement of the deed, as défendant was anxious to begin drilling. 
At length the Lyfords offered to convey for an advance of $30 per acre over 
the contract or option price. Shannon was advised of this, and asked if he 
would conclude the deal and pay the $75 per acre, if the suit were settled 
and the lands conveyed within 10 days, to which he replied that he would, 
and that he would hâve the money to pay for the lease as soon as plaintiffs 
could get the deed from the Lyfords. Acting upon this, plaintiffs compromised 
the suit, and received the title on paying the additional $30 per acre, or a 
total of $70 per acre to the Lyfords, subject to the rights of the owner of the 
coal under said 50 acres. In conformity with their said contract, the plain- 
tiffs thereupon executed and tendered to défendant said lease. It appears 
that after said land had been conveyed to plaintiffs, and a few days before 
the tender of the lease, defendant's well on neighboring land was completed 
and failed to produce any oil, Indicating that there was no oil or gas in that 
vicinity. When the lease was tendered, défendant refused to accept the 

•For other cases see same toplc & § numbef. in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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same, gMng as hls reason the fact that the coal riglits under 50 acres thereof 
had been sold, and that plalntiffs had therefore not eomplied with the con- 
tract on thelr part, and claiming, also, that nelther the défendant nor his 
agent, Shanûon, had had any knowledge of the sale of said coal rights. Plain- 
tififs thereupon began a suit in assumpsit in the circuit court of Marion 
county, 111., against défendant for damages growing out of breach of said 
eontract, wliich suit was duly removed to tlie Circuit Court of the United 
States for the Eastern District of Illinois, and came to trial at the May 
term, 1911, upon defendant's plea of nonassumpsit. On the hearing the court 
held that plaintiffs had failed to furuish a good and sufEcient title, and, on 
defendant's motion, took the case from the jury and dlrected a verdict for the 
défendant, which was duly excepted to. Thereupon plaintiffs moved for a 
new trial, which was denied. They then sued out this writ of error. l'orty 
errors are assigned, most of which go to the rejection of évidence. The 
others, and as we regard it, the essential assignments, are contalned in as- 
signments 10 to 86, which go to the action of the court in excludlng the évi- 
dence and taking the case from the .iury, and directing them to find the Issues 
for tlie défendant. Thèse objections are duly preserved In the record. 

Edward C. Kramer, Rudolph J. Kramer, and Bruce A. Campbell, 
ail of East St. Louis, 111., and L. M. Kagy, of Salem, 111., for plaintiffs 
in error. 

Charles P. Wise, David E. Keefe, and William E. Wheeler, ail of 
East St. Louis, 111., for défendant in error. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

ROHLSAAT, Circuit Judge (after stating the facts as above). The 
language of the eontract is : 

"That said party of the flrst part [plaintiffs] for and in considération of 
seventy-flve dollars ($75.00) per acre for the oil and gas lease to the property 
herelnafter described, agrées to and with the Jennings Producing Company, 
party of the second part, to procure and deliver to the Jennings l'roducing 
Company, party of the second part, a lease in due fovm signed by the owners 
of said land, leasing to said party of the second part the said land for oil 
and gas, together with good and sufEcient title," 

— to, to wit, said 1621/4 acres. Did this language require plaintiffs to 
convey to défendant an absolute estate in fee to ail of said premises? 
The language clearly discloses that défendant was to take no estate 
in said tract except in the gas and oil and their appurtenances, which 
included such other estate as was reasonably necessary in securing to 
him the enjoyment of his gas and oil estate therein. He acquired no 
interest in the coal whatever. As was said in the concurring opinion 
of Justices Williams, Green, and McCullum, in Chartiers Block Coal 
Co. V. Mellon, 152 Pa. 293, 25 Atl. 600, 18 L. R. A. 702, 34 Am. St. 
Rep. 645 : 

"One who buys a single stratum is bound to know where it is and how it 
is situated with référence to tlie strata above and below it, and he must be 
conclusively presunied to hâve talîen title subject to the servitudes iniposed 
by nature upon it as the necessary conséquence of Its position among the 
rocks that uuderlie the surface. * * * We do not hesitate to enforce the 
servitude for support whether subjacent or adjacent, or to regulate the extent 
and manner in which it shall be rendered and enjoyed. With equal propriety 
and with equal ease, we may enforce the servitude for aceess and regulate 
the extent and manner in which it shall be rendered and enjoyed." 
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Earlier in the concurring opinion, it is said: 

"I concur in the décision made in ttiis case and in the opinion which so 
ably vindicates it, but I would go further — ^I would lay dowai the 'uroad prop- 
osition that the several layers or strata composing the earth's cnist are, by 
virtue of their order and arrangement, subject to reciprocal servitude, and, 
as thèse are iniposed by the laws of nature and are indisr)ensable to the 
préservation and enjoyment of the several layers or strata to and froni which 
they are due, the court should recognize and euforce them." 

Défendant purchased only two of the several strata which the fee 
embraced. Can it be claimed that he secured any interest in the re- 
maining strata, except those of support, means of access, and removal 
of the gas and oil? As was said in the majority opinion of the court 
in the case last cited : 

"Wliile the owner of the coal may hâve an estate in fee therein, it is at 
the same time an estate that is peeullar in its nature. Much of the confusion 
of thought upon this subject arises from a misapprehension of the chara^ter 
of this estate. We must regard it from a business as well as légal standpoint. 
The grantee of the coal owns the coal, but nothing else save the right of 
access to it and the right to take it away. Practically considered, the grant 
of the coal is the grant of a right to remove it. This is soœetimes limited in 
point of tlme ; in others, it is wlthout llmit. In either event, it is the grant of 
an estate determinable upon the removal of the coal. It Is, moreover, a grant 
of an estate which owes a servitude of support to the surface. When the coal 
is ail removed, the estate ends for the plain reason that the subject of it bas 
been carried away. The space of it revertfï to the grantor by opération of 
law. It needs no réservation in the deed, because it was never granted. The 
grantee has the right to use and occupy it while engaged in the removal of the 
coal, for the reason that such use is essential to the enjoyinent of the grant. 
* * * The owner of the coal must so enjoy his own riglits as not to inter- 
fère with the lawful exercise of the rights of others who may own the estate, 
either above or below him. The right of the surface owner to reach his es- 
tate below the coal exists at ail times." 

Applying the foregoing statement of the law to the présent case, we 
are of the opinion that the covenant for a good and sufficient title con- 
veys ail gas and oil rights in said premises together with ail rights nec- 
essary in securing to défendant the enjoyment of his said estate, such 
as the right of access, the right to install the necessary plants for pro- 
ducing and removing the oil and gas and each of them ; that such 
rights are subject to the natural servitudes which secure to the owners 
of the other strata such as surface clay and coal and any other sub- 
stance located between the center of the earth within the boundary 
lines of said tract projected to the zénith. This doctrine is approved 
in Thornton on Oil and Gas, p. 367, and in Rend v. Venture Oil Co 
(C. C.) 48 Fed. 248. 

Défendant was in no sensé prejudiced by the sale of the coal. His 
insistence to the contrary under the facts of this case was factitious, 
sired by an afterthought. The case should bave been submitted to the 
jury, and the ruling of the district judge in that respect was error. 

The judgment of the district court is therefore reversed, with direc- 
tions to grant a new trial. 



460 203 FKDERAL KEPORTEK 

J. H. SULLIVAN CO. v. WINGERATH. 
(Circuit Court of Appeals, Second Circuit February 10, 1913.) 

No. 115. 

1. CONTEACTS (§ 284*) — OONSTBTJCTION — SATISFACTION OP ABCHITECTS. 

Where a contract for the construction of certain curbing and grano- 
lithlc work: provided that It shoiild be performed to the satisfaction of 
spedfled arcliltects, and tliat final payment should be made wlien the 
work should be approved by them, and on completlon the architects ex- 
amined the work and declded that it was not satlsfactory, their décision 
was concluslve on the parties, In the absence of fraud or mistake so 
gross as to necessarlly Imply bad falth. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 1292-1302, 
1308-1317, 1326-1338, 1340-1346, 1350, 1351 ; Dec. Dlg. § 284.*] 

2. Tbial (§ 243*)— Contbadictobt Instbtjctions. 

Where certain contract work was to be performed to the satisfaction 
of speclfied architects, and, they having refused to approve the work on 
completlon, the court charged that their décision was concluslve, unless 
based on fraud or mistake so gross as to necessarlly imply bad falth, 
further Instructions, leaving the question to tbe jury as one of substan- 
tiel performance, and charging that it was for them to détermine wheth- 
er the work as done measured up to what the architects should reason- 
ably hâve requlred, and if the Jury thought that défendant had fairly 
performed bis contract he was entitled to a verdict, were contradictory 
and erroneous. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. §§ 564, 565 ; Dec. Dig. 
§ 243.*] 

In Error to the District Court of the United States for the Eastern 
District of New York; Thomas I. Chatfield, Judge. 

Action by the J. H. SulHvan Company against Charles Wingerath. 
Judgment for défendant on a counterclaim, and plaintiflf brings error. 
Reversed. 

The foUowlng statement contalns the facts partlcularly relevant to the ques- 
tions of law considered In the opinion: 

The plaintiflf — a gênerai contracter — had a contract with the owner of a 
ohurch lu Far Rockaway, Long Island, to make improvements upon the prem- 
Ises Including the construction of concrète or grauollthlc sldewalks and curbs. 
The contract provided that no payment should be made to the contracter by 
the ovi'ner wlthout the approval of the landscape architects and contalned 
différent provisions statlng that the work should be done in a manner satls- 
factory to such architects. The plalntlff having taken the gênerai contract 
from the owners made a subcontract wlth the défendant for the granollthie 
work. Thls contract provided that the work should be performed "to the 
satisfaction of the architects, Messrs. Olmsted Brothers," and that final pay- 
ment should be made when the work should be approved by them. The de- 
fendant did the work under the subcontract but it was not satlsfactory to 
the architects who rejected it and compelled the plaiutlfC to renew and re- 
place it. The plalntlff brought thls action to recover the expense it was put 
to over and above the contract price with the défendant, and the défendant 
by his counterclaim demanded the unpald balance of the contract price. 

Upon the trial the court, in the flrst part of Its charge, told the jury that 
It was for them to say from the testlmony whether the curb as constructed 
"dld measure up to what Mr. Olmsted should hâve reasonably requlred under 
those spécifications." Subsequently, the court charged in the language of the 
plalntiff's request as follows: 

*For other cases see same topic & § kumber In Dec. & Am. Digs. 1907 to date^ & Rep'r Indexes 
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"Under this conti-act the décision of the arcliitects as to wliether tlie work 
was satisfactorily performed is concluslve, uuless the jury flnd that the déci- 
sion of the architects was based upon fraiid or a raistake so gross as to neees- 
sarily Imply bad faith on the part of the architects. If, after the completion of 
the work by the défendant, the architects examined it and decided that It 
was not satisfactorily performed, this décision of the architects is not subject 
to revlew by the court or by the jury, unless thelr décision was based upon 
fraud or upon a uiistake so gross as to necessarily imply bad faith." 

The jury retired after the charge but later came in for further instructions 
and the court cliarged in part as follows: 

********** 

"It really turns on the architects' décision, whether that was justifled or 
not." 

********** 

"Fifth Juror: I would llke to know if we are indorsing Mr. Wingerath's 
contract if we hring in a verdict for Mr. Wlngerath? 

"The Court: ïou would be indorsing the jierformance of his contract, or 
the way in which the contract was performed. 

"Fifth Juror: Whether it was right, whether it was done properly, or 
whether It was not? 

"The court: As far as I understand tlie word 'indorse' you would be flnd- 
ing that Mr. Wlngerath had either performed the contract, or that any failure 
to perform was sueh that it shonid not be fairly uiade a basls of rejection by 
the arehltect. 

"Fifth Juror: That is, whether he did it right, or whether It was done 
inf erlorly ? 

"The Court: Yes." 

The jury brought in a verdict for the défendant upon his counterclaim, 
and to revlew the judgment entered upon such verdict the plalntiff has 
brought this writ of error. 

Julien T. Davies and Herbert Barry, both of New York City, for 
plaintiff in error. 

S. H. Voris, of Jamaica, N. Y., for défendant in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). [1] The 
trial court, in charging in accordance with the request of the plaintiff, 
correctly stated the law. The case was not one in which the necessity 
for, or finality of, an architect's certificate was involved. It was sim- 
ply a case in which the parties had agreed that the work should be 
done "to the satisfaction of the architects." But in such a case the 
agreement as made must be lived up to. The question is not whether 
the work ought to be satis facto ry but whether it is satisfactory. When 
parties agrée that the question of the performance of a contract shall 
be left to the détermination of a third person, his décision is final in 
the absence of mistake, fraud or arbitrary action amounting to légal 
fraud. To say in such a case that the question is one of substantial 
performance is to make a new contract for the parties and to sub- 
stitute the judgment of the jury for that of the person they hâve 
agreed upon. 

[ 2 ] The difficulty in this case is that although one part of the charge 
correctly stated the law, other parts in effect left the question to the 
jury as one of substantial performance. Thus in the first place they 
were specifically instructed that it was for them to détermine whether 
the work as done measured up to what the architects should reasonably 
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have required, and we are unable to construe the last words of the 
court otherwise than as saying in substance that if the jury thought 
that the défendant had "fairly" performed his contract, they were 
justified in giving him a verdict. Portions of the charge upon the 
subject were clearly erroneous and we are not convinced that the cor- 
rect portion cured the error. 

As the judgment must be reversed on account of this prejudicial 
error and as the other questions raised upon the assignments of error 
may not arise upon the new trial, we think it unnecessary to consider 
them. 

The judgment of the District Court is reversed. 



KANSAS CITY SOUTHERN RY. CO. v. ROGERS et al. t 
(Circuit Court oî Appeals, Elgbth Circuit February 26, 1913.) 
No. 3,846. 

1. Masteb and Servant (§ 286*) — Injuries to Servant— Railboads — Erec- 

tion or Pôles — Négligence — Question for Jury. 

In an action agalnst a rallroad company for injuries to a seetionnian 
by a fall of a telegraph pôle he was assisting to erect, évidence held 
to require submission to the .lury of tlie question whether défendant ex- 
erclsed ordinary care in furnishing and use of appliances for tbe érection 
of the pôle, aud also in the use of an iron rod or bar, instead of a flat 
board or bar, to hold the end of the pôle iu place as it was being lowered 
into the hole. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1001, 1006, 1008, 1010-1050; Dec. Dig. § 286.*] 

2. Master and Servant (§ 289*) — Injuries to Servant— Oonthibutory Nég- 

lige ncjs — Act in Extremis. 

Where plaintif!:, a railroad seetionnian, was injured by the sudden fall 
of a telegraph pôle, which he was assisting to erect, he was not guilty 
of contributory négligence as a matter of law because he did not run in 
the rlght direction to escape injury when he discovered that the pôle 
was about to fall. 

[Ed. Note. — For otlier cases, see Master aud Servant, Cent. Dig. §§ 
1089, 1090, 1092-1132; Dec. Dig. § 280.*] 

3. Evidence (§ 538*) — Experts — Materiality of Testimoky. 

Where, in an action for injuries to a servant by the fall of a telegraph 
pôle, which he was assisting to erect, he claimed that défendant was nég- 
ligent in failing to provide proper appliances for the work, an expert, 
who had had 13 years' expérience in the work of constructing telegrajih 
and téléphone lines, was properly permltted to testlfy concerning the 
usual and proper luethod of erecting pôles of that clmracter, aud as to 
the appliances that were required therefor. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. § 2348 ; Dec. Dig. 
§ 538.*] 

4. Damages (§ 216*) — Mental and Piiysical SuFifERiNG — Instructions. 

An Instruction, in an action for injuries, that if the jury found for 
plalntlff they might consider his pain and sufferlng, both mental and 
physlcal, "caused by the injury," if any were proved, and probable future 
sufferlng as a resuit of the Injury, if it appeared from the évidence that 
future sulïering would probably resuit from such Injury, was not objec- 

•For other cases see same topic £ f number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
t Rehearlng denled April 28, 1913. 
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tionable, as authorizing the jury to award damages for mental suffering 
disconnected from the physical injury. 

[Ed. Note. — For other cases, see Damages, Cent. Dlg. §§ 548-555; Dec. 
Dig. § 216.*] 

In Error to the District Court of the United States for the Western 
District of Arkansas ; F. A. Youmans, Judge. 

Action by Frank Rogers against the Kansas City Southern Railway 
Company and another. Judgment for plaintiflf, and défendant Rail- 
road Company brings error. Afïirmed. 

J. B. McDonough, of Ft. Smith, Ark. (S. W. Moore and J. G. 
Schaich, both of Kansas City, Mo., on the brief), for plaintif? in error. 
J. D. Head, of Texarkana, Ark., for défendant in error. 

Before SANBORN, Circuit Judge, and WM. H. MUNGER and 
TRIEBER, District Judges. 

WM. H. MUNGER, District Judge. Plaintifï in error will be des- 
ignated as défendant, and défendant in error as plaintifï; such being 
their titles in the trial of the case in the court below. Plaintiff brought 
this action to recover for injuries sustained by him while in the em- 
ploy of the défendant as a section hand. The défendant having made 
a change in the location of its line, it became necessary to erect two 
telegraph or téléphone pôles on the sides of the new line. The work 
of erecting the pôles was in charge of two linemen, who were broth- 
ers, named Moore. They had authority to call upon the section fore- 
man for the assistance of his men in erecting the pôles. They called 
upon the section foreman, and he directed plaintifï, with several of his 
fellow workmen, to assist in the erecting of a pôle of chestnut wood 
weighing, according to the évidence, approximately 1,250 pounds. 
Plaintifï, in his pétition, charged négligence on the part of the défend- 
ant as follows: 

"That said défendants then and there iiegligently and carelessly failed to 
furnish a reasonably suf&cient force of men to handle the heavy pôle then 
sought to be ereeted; said défendants were further négligent and careless in 
faillng to furnish sufflcient and proper instmments or pike pôles with whleh 
to reasonably and safely carry on the érection of said pôles ; and said de- 
fendants then and there negligently and carelessly furnished pike pôles the 
points of which were torn and old and unsultable for the purpose for which 
they were being used ; further, that the défendants negligently and carelessly 
failed and neglected to use a sufflcient guide board, and then and there neg- 
ligently and carelessly failed to use a board of suffieient width to guide the 
said pôle into the hole while it was being ereeted by the plaintiff and the 
other servants working with him, and then and there negligently and care- 
lessly failed to provide reasonably safe means of any kind or character, both 
for the érection of said pôle and for the guiding of same into the hole in 
which it was to be set." 

[1] The évidence shows that, in erecting the pôle, they had two 
pike pôles, which were used by the Moores. The plaintiff and one of 
his companions were directed to lift on the pôle, each with a shovel, 
which they inserted in season cracks in the pôle. Two others of 
the sectionmen assisted with their shoulders near the base of the 
pôle. A crossbar was used under the pôle to hold it when it became 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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necessary to change the position of the pike pôles and shovels. An 
iron bar or rod was used at the butt of the pôle to guide it into the 
hole. According to the testimony, the pôle at the base was approxi- 
mately 14 inches in diameter, and the hole in which it was to be in- 
serted was some 18 inches in diameter. When the pôle was partly 
raised, it in some manner turned, fell, and hit the plaintiff, causing 
the injuries which he complained of . 

As to whether a trench had been dug, leading into the hole in which 
the pôle was to be erected, in which trench the lower end of the pôle 
would rest, the testimony was in conflict. Plaintiff called as a wit- 
ness one Burton, who testified that he had been some 13 years in the 
work of constructing telegraph and téléphone lines. He qualified to 
testify as an expert as to the usual and proper method employed in 
erecting a pôle of the character in question. From his testimony, a 
trench should be dug into the hole 214 or 3 feet back from the hole, 
so that the butt of the pôle would go into proper position in the hole ; 
that a jenny, or raising crotch, should be used in place of a crossbar,, 
and pike pôles should be used in place of shovels. It appears from 
the testimony that, while the crossbar would liold the pôle up the same 
as a jenny or crotch, yet it would not assist in preventing the pôle 
from turning to the extent that would be donc by a jenny; that the 
trench would tend to prevent the pôle from oscillating. We think the 
évidence sufficient to submit to the jury the question as to whether the 
défendant exercised ordinary care in the use of the appliances above 
stated, as well also in the use of an iron rod or bar, instead of a flat 
board or bar, to hold the end of the pôle in place. 

[2] The claimed négligence on the part of plaintifï consisted in the 
fact that, after he discovered the pôle was going to fall, he did not 
run in the right direction to escape injury. The entire transaction 
happened in just a few moments, and it cannot be said, as a matter 
of lavi', that the plaintiff was guilty of contributory négligence because, 
in the confusion at the time, he did not run in the direction in which 
it appeared subsequently that, had he run, he would bave been safe. 

Complaint is made to several sentences in the instructions given by 
the court. Considered as a whole, we think the instructions fault- 
less; that they presented the issues and the law applicable thereto 
fully and fairly to the jury. 

[3] The expert testimony given by the witness Burton was clearly 
admissible, under the authority of U. S- Smelting Co. v. Parry, 166 
Fed. 407, 92 C. C. A. 159, and Barrett v. Téléphone & Telegraph Co., 
201 Mass. 117, 87 N. E. 565. 

[4] The court, in its instructions to the jur}', stated that, if they 
found for the plaintiff, in assessing his damages they might take into 
considération his pain and suffering, both mental and physical, caused 
by the injury, if any were proved, and probable future suffering as a 
resuit of the injury, if it appeared from the évidence that future suf- 
fering would probably resuit from the injury. That portion of the 
instructions is complained of, for the reason that it permitted the 
jury to award damages for mental as well as physical suffering. 
While it is true that, in personal injury cases, mental suffering aloné, 
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disconnected from physical injury, is not an élément of recoverable 
damages, the exception to the instruction in this case is unavailing, for 
the reasons stated in 166 Fed. 415, 92 C. C. A. 167, in the opinion in 
the case of United States Smelting Co. v. Parry, supra. 

From a full reading and considération of the évidence and the 
briefs of counsel, we fail to find any prejudicial error, and the judg- 

-.^t is affirmed. 



AMERICAN MFG. CO. v. MASLANKA. 

Circuit Court of Appeals, Second Circuit. February 10, 1913.) 

No. 175. 

1. Master and servant (§ 153*) — Injuries to Seuvant — Duty to Warn. 

Where défendant operated a dangerous machine in its factory, used to 
tear old bagging and rope into sbreds, and plaintifï, an inexperienced 
employé, was ordered to talie the material from the machine with hls 
hands, wlthout warning or instructions as to the danger involved, and was 
injured by having hls hand drawn into the machine, défendant was nég- 
ligent in faillng to warn. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 314- 
317 ; Dec. Dig. § 153.*] 

2. Appeal and Ekkor {'§ 1002*) — Review — Verdict — Conflicting Evidence. 

A verdict based on conflicting évidence will not be set aslde on writ 
of error, as agalnst the welght of évidence on an issue properly submitted 
to the jury. 

|Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3935- 
3937 ; Dec. Dig. § 1002.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of New York ; Thomas I. Chatfield, Judge. 

Action by Joseph Maslanka against the American Manufacturing 
Company to recover for personal injuries sustained by plaintifï while 
employed in defendant's factory. From a judgment for plaintifï, de- 
fendant brings error. Affirmed. 

T. F. Magner, of Brooklyn, N. Y., for plaintifï in error. 
A. J. Ernest, of New York City, for défendant in error. 

Before EACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The machine at which plaintifï was 
working was known as a picker. It was used to tear old bagging and 
rope into shreds. At one end of it was a movable apron, made of 
pièces of wood, on which the material to be operated on was fed for- 
ward to a set of fluted rollers. Thèse seized the material and passed 
it inside of the machine, presenting it to a spiked cylinder. The spikes 
on this cylinder tore ofï the stuff presented by the rollers, shredding it 
to a proper size. This spiked cylinder made 450 révolutions a minute, 
and pitched the material torn off against a brick wall to the rear of 
the machine about 8 feet away. The space between the cylinder and 
the wall was inclosed in a box ; the back and top being wood, and one 
side being the brick wall, against which the material was thrown. The 

•For other cases see samn lopic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
203 P.— 30 
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side of this box towards the workroom was open, except that it was 
covered with an apron of burlap fastened on the top and both sides, 
but split in the middle for the purpose of permitting the worker to 
take the shredded material ont of the box. AU of the spiked cylinder, 
except about 18 inches towards the rear, wfiere the shredded material 
was thrown back into the large box, was covered by an iron plate. 
While the plaintiff was engaged in removing material from this box, 
his left hand came so near to the revolving cylinder that it was caught 
on the spikes, or encountered some reverse draught which drew it to- 
wards the spikes, or was caught in some bit of shredded stuff which 
had failed to dislodge itself from the spikes and was thus carried up- 
ward beyond the point of discharge. The left hand was eut oiï. 

There was some testimony as to the box being overloaded with ma- 
terial, and as to the effect of such overloading; also as to removal of 
the material with a pitchfork instead of the hand. In the view we 
take of the case, it seems unnecessary to refer to any other charges of 
négligence than the one hereinafter discùssed. There was abundant 
évidence to show that this machine, with its spiked cylinder revolving 
at a very high rate of speed, and approachable despite its iron protect- 
ing plate, from the side where vvorkmen removed the material, was of 
such a character that a person of reasonable prudence would not bave 
set an ignorant man to work at it, without explaining its structure 
and mode of opération, and giving some warning as to the risk in- 
volved in getting too close to it. The complaint alleged that défendant 
failed to give plaintiff any instructions as to the proper methods of 
doing the work, and failed to instruct him as to the dangers to be en- 
countered in the removal of the material. 

[1] The court left it to the jury to say whether défendant did ail 
that it should bave done in making the man understand what the dan- 
ger was, and that, if plaintiff satisfied them that défendant did not do 
that, then he could recover unless he were himself négligent. Indeed, 
although the court referred to some of the other propositions which 
had been discùssed, the only charge of négligence which he sent to 
them to pass upon was whether défendant set a green hand to work 
at a dangerous machine, without giving him such information and in- 
structions as a reasonably prudent man would bave given under the 
circumstances. Plaintiff testified that ail his prior work had been with 
a truck on the dock; that this was the first time he was ever put to 
work at a picker, and that he had worked at it only 15 minutes when 
the accident happened ; that he was not instructed about the machine, 
or warned of any danger, and that the only instruction he got was to 
"go there and take the stuff out with your hands." His knowledge 
of our language was so imperfect that he had to be examined through 
an interpréter. 

[2] It is true that his cross^examination disclosed a familiarity with 
the machine and its opération which could not possibly bave been ac- 
quired by such an ignorant man in 15 minutes; but he may hâve 
learned about the machine afterwards. It is also true that several 
witnesses, some of them fixing dates by workmen's time cards and 
similar documents, testified that plaintiff had worked at a duplicate 
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of this machine in an adjoining room almost daily for six months be- 
forè the accident. But if the jury believed the plaintiff and disbelieved 
the others, as their verdict shows they did, we cannot reverse their 
finding. There was a sharp conflict of évidence on the précise point, 
and they are the triers of the fact. If the plaintiff's story were true, 
he was certainly entitled to a verdict. 

In some instances the cross-examination of defendant's witnesses 
was carried too far, and parts of the charge are open to criticism ; but 
we do not go into thèse détails, because we are not satisfied that there 
js réversible error shown. 

The judgment is affirmed. 



ROTCB V. DELAWARB, U & W. R. CO. 
(Carcult Court of Appeals, Second Circuit. February 10, 1913.) 

No. 112. 

1. Appeal and Eerob (§ 268*) — Review — Weigiit of Evidence — Exception. 

Wtiere, in an action for Injuries to a raiiroad brakeman, plaintiff took 
no exception to an instruction submlttlng the case to the jury on the 
question of the train dispatcher's négligence, and did not request any fur- 
ther instruction or charge that there was no conflict of testimony on that 
branoh of the case, or that the négligence had been proven as a matter 
of law, there was no exception on which plaintiff was entitled to hâve 
revlewed on wrlt of error a contention that the verdict in favor of de- 
fendant was agalnst the weight of the évidence. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 15S)&- 
1608; Dec. Dig. § 268^*] 

2, CouBTs (§ 356*) — Fedebal Coubt8— Review— DeNial of New Teiai^Ex- 

CEPTION. 

An exception to the déniai of a motion for new trial or to set aside a 
verdict présents nothing for review by a fédéral court of appeal on a 
writ of error. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 937; Dec Dig. § 

356.*] 

In Error to the District Court of the United States for the South- 
ern District of New York ; James L. Martin, Judge. 

Action by Joseph M. Royce against the Delaware, Lackawanna & 
Western Raiiroad Company. Judgment for défendant, and plaintiff 
brings error. Affirmed. 

See, also, 110 C. C. A. 125, 188 Fed. 55. 

This cause cornes hère upon appeal froin a judgment of the District Court, 
Southern District of New York, entered upon the verdict of a jury In favor 
of défendant in error, who was défendant below. It has been twice before in 
this court on wrlts of error to review prlor judgments, and our opinions (176 
Ped. 331, 99 O. C. A. 256 ; 180 Fed. 879) may be consulted for a detalled state- 
ment of the faets. Briefly summarized, they are as follows : Plaintiff the front 
brakeman on a freight train, while sitting in the cab of the englne, was scald- 
ed by steam escaping from the boiler. This was caused by the drlvlng rod 
on the left slde, which flew up, strlking the bottom of the cab, jammlng the 
doors and Windows, and breaking a stud from the boiler. This accident oc- 
curred near the entrance to the Port Morris yard, and was itself indueed by 
a prlor accident, which occurred about two hours before on a siding at Wa- 
terloo Station. The top guide on the left side had been lost in some way, and 

'For other cases see same topic & § numbek in Dec. £ Am. Digs. 1907 to date, & Rep'r Indexas 
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had carrled away with it a part of tlie steel block or yoke which held the 
guide. The loss of the top guide thus left no support, except tlie lower guide, 
to tlie crosshead to wlilch the driving rod and piston rod on that side were 
attached. It would hâve beeu an easy matter, with the ordinary liit of tools 
carrled on the englne, to dlseonnect the driving rod on that sidé, thus put- 
tlng it out of commission. This would not hâve interfered with the opération 
of the driving mechanism on the right side. The train remalned an hour and 
a half at Waterloo Station af ter the loss of the guide was discovered. The 
conductor telephoned to the train dlspatcher at Iloboken, and told him they 
had lost the top guide and that they wauted a pusher sent to Waterloo Sta- 
tion. To this there came a reply, stating merely that a pusher engine would 
be sent. The pusher arrlved in due course, and after it was attached they 
prooeeded towards Port ilorris, using the train engine, without dlsconnect- 
ing the left driving rod. 

Hatch & Clute, of New York City (E. S. Hatch, of New York City, 
E. M. Gregory, of Newark, N. J., and V. P. Donihee, of New York 
City, of counsei), for plaintifï in error. 

F. W. Thomson, of New York City, for défendant in error. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The question of neghgence on the 
part of défendant was submitted to the jury. The charge was clear, 
caref ul, and accurate. It called attention to the circumstance that the 
master had been informed of the accident to the engine, just what it 
was— that the top guide was lost — and that whether or not- the de- 
fendant was négligent depended upon the question whether a person 
of reasonable prudence would bave donc more than the master did, 
viz., inform the conductor that they would send the pusher, which was 
in fact sent. The court told the jury that the question was: Did the 
train dispatcher, who for the purpose of the case was the superin- 
tendent, perform bis fuU duty in merely sending the pusher? that it 
was for them to say whether he should bave donc something more. He 
further told them that, if the superintendent or dispatcher turned the 
matter over to the conductor to do as he thought best, he delegated 
bis own authority on the matter to the conductor, and if tbe latter 
did not exercise due care the plaintiff could recover. 

[1,2] There was no exception to this charge by tbe plaintiff; in- 
deed, it is difficult to see how there could be. It charged the law of 
the case correctly and favorably for him. There was no request for 
any further instruction, no request for a charge that there was no con- 
flict of testimony on this branch of the case, or that négligence had 
been proved as a matter of law. There was no objection made to 
sending the cause to the jury on the question whether or not the de- 
fendant exercised due care. The contention now made really is that 
tbe verdict was against tbe weight of évidence; but there is no ex- 
ception which brings any such question bere. Plaintiff moved to set 
aside tbe verdict and for a new trial and took an exception to the dé- 
niai of that motion, but no such exception cornes to a fédéral court 
of appeal on a writ of error. 

There are exceptions to admission or exclusion of testimony — ail 
bearing on the question whether under the rules of the road plaintiff, 
at the time he was injured, should bave been in tbe engine cab, or i>n 
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top of the cars. Thèse need not be considered, because the court, by 
the charge, ehminated ail question as to whether plaintiff was or was 
not where he ought to hâve been. He charged that, even though plain- 
tiff was not at his place of duty, nevertheless, if he had donc nothing 
that contributed to the happening of the accident, he would be entitled 
to recover. And he charged, further, that his présence in the cab did 
not contribute at ail to the happening of the accident to the engine, 
which caused his injuries. 
The judgment is affirmed. 



AMERICAN CAR & FOUNDRY CO. v. DIETZ. 

(Circuit Court of Appeals, Eightli Circuit. February 26, 1913.) 

No. 3,833. 

Master and Servant (| 124*) — Injuries to Servant — Defective Machine. 
Plaintiff was thrown from the top of a car and injured by an electric 
shock received from an electric emery wheel that he wa.s iislng. He had 
used the machine for some time before, and on the afternoon before the 
injury, ascertaining that the hood was loose, took the machine to de- 
fendant's repair man for inspection and repair. After it was repaired, 
plaintiff started to use it on the succeeding day, and received the shock. 
There was no évidence as to the particular defect in the machine that 
permitted the eseape of the electricity : but it appeared that it might 
hâve been caused by the wearing off of the insulation on the conductor 
cord, or by the detachinent of the fine wires therein. Held, that such 
facts were insuflicient to show defendant's négligence, under the rule 
that a master, having adopted the customary and approved methods or 
tests for the discovery of defects in its appliances, discharges its duty to 
Its employés. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 235- 
242 ; Dec. Dig. § 124.*] 

In Error to the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

Action by Henry Dietz against the American Car & Foundry Com- 
pany. Judgment for plaintiff, and défendant brings error. Reversed, 
with directions. 

William R. Gentry, of St. Louis, Mo. (Edwin W. Lee, M. F. Watts, 
and G. A. Orth, ail of St. Louis, Mo., on the brief), for plaintiff in 
error. 

B. R. Brewer and Charles W. Casey, both of St. Louis, Mo., for de- 
fendant in error. 

Before SANBORN, Circuit Judge, and WM. H. MUNGER and 
TRIEBER, District Judges. 

WM. H. MUNGER, District Judge. Henry Dietz brought this ac- 
tion against the American Car & Foundry Company to recover for an 
injury sustained by him while in the employ of said Company. In his 
pétition he alleged that : 

"On or about the 3d day of October, lOll, in said city of St. Charles, on top 
of one of the cars theii being built, and whllst using a machine tliat had been 

•For otber casea Bee same topic & § numbek in Dec. & Am. Diga. 1907 to âate, & Rep'r Indexes 
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furnished to hlm wlth which to grind ofï tlie rougli edges of irons wliich were 
being used in constnictiup; said cars of défendant, and wliilst operating said 
machine, which was run and opéra ted by electricity and electrical appUances, 
and whllst In the exercise of reasouable care for his ovvn safety, the machine 
by some nieans unknown to plaintiff became unmansiseaWe and tbrougli soiiie 
defect in the wire, which was then heavily and dangerously chargea with 
electricity and connected with said machine, tliat by reason of sonie defect 
not linown to the plaintiff, but known to défendant, or which defect by the 
exercise of reasonable care could and shonld liave beeu known to défendant, 
the machine, which plaintiff was using, became charged wlth electricity, and 
when he took hold of it, to move it froni oue place to another to do the work 
assigned liim, both of his hands were eaught and held fast to the handles of 
the machine, and by reason of the force of the electricity and its dangerous 
character plaintiff was whlrled abont the top of tlie car on which he was 
working, and thrown violeutly to the cernent floor beneath, a distance of sonie 
12 or 15 feet, and as the direct resuit of said shock and fall the plainriff re- 
ceived the following injuries, to wit. * * * » 

From the évidence it appears that the machine in question was a 
small electrical driving machine, which drove an emery wheel used to 
grind down the rough ends that were welded on joints. The machine 
had a small, flexible cord, by which it could be attached to sockets in 
différent parts of the building near where it was to be used. This 
cord, to give it flexibility, was composed of a number of small insu- 
lated wires. There was a small hood over the emery wheel to prevent 
the little particles of iron from flying in the face of the workmen. 
Plaintiff had been working in the shops of the défendant for about 
16 years, and had used one of thèse electrical machines off and on dur- 
ing 4 weeks preceding his injury. The afternoon before the injury, 
the hood over the emery wheel being a little loose, and the machine 
needing, as he thought, oiHng, the plaintiff took the machine to the 
repair roorns, and told the repair man to oil the machine, to fix the 
wheel protector, look it over, and see that it was in good order. This 
the repair man did, handed it back to the plaintiff, who took it back to 
his work, and used it that afternoon from an hour and a half to an 
hour and three-quarters, until the close of his day's work, when he 
returned it to the usual place. The next morning, returning to his 
work, he took the same machine, went onto the car, and, after fasten- 
ing the cord to an electric socket, turned on the electricity, and, as he 
pressed a button or lever on the machine, to start the emery wheel in 
motion, he received an electric shock, which threw him from the 
car to the floor below, causing him the injuries complained of. 

What the defect was in the machine, which caused it to give him 
such electric shock, is not disclosed by the évidence. There was tes- 
timony to the eft'ect that, if the insulation upon the small cord spoken 
of became worn off, so that two of the wires could corne together, it 
would produce such a shock, or, if one ôf the wires in the machine 
should become detached, it probably would produce such a shock. 
There was évidence to the effect that the insulation would be worn 
off from the cord by the workmen dragging it over the rough places 
on the car, instead of lifting the cord up when they moved about 
the car from place to place. There was évidence, also, tending to 
show that some of the little wires in the machine frequently became 
detached by employés lifting and carrying the machine by the cord, 
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instead of taking hold of the machine itself. It appears from plain- 
tiff's évidence that at about 4 o'clock in the afternoon of the day be- 
fore he took the machine to the repair shop to be oiled, hâve the hood 
or protector tightened up, and the machine generally looked after to 
see that it was ail right, which the repairer did. As before said, it 
does not appear what the defect was in the machine in question which 
caused the shock to the plaintiff. 

At the close of ail of the évidence, défendant asked the court to 
instruct a verdict in its favor, which was overruled, and défendant 
has brought the case hère on error. 

The pleadings and évidence bring this case directly within the rule 
announced in 111. Cent. R. Co. v. Coughlin, 132 Fed. 801, 65 C. C. A. 
101, Midland Valley R. R. Co. v. Fulgham, 181 Fed. 91, 104 C. C. 
A. 151, Patton v. Texas & Pac. R. R. Co.. 179 U. S. 658, 21 Sup. Ct. 
275, 45 L. Ed. 361, and Loonev v. Metropolitan R. R. Co., 200 U. vS. 
480, 26 Sup. Ct. 303, 50 L. Ed. 564, and it was error to refuse the 
requested instruction. 

The judgment is therefore reversed, with directions to grant a new 
trial. 



In re HOrSE OF FASIIIOX. 
(Circuit Court of Appeals, .Second Circuit. Febniary 10, 1913.) 

No. 128. 

BANKKUPTCY (§ 840*) — CLAIMS— EVIJIEKCE. 

Evidence hcld to require a findiu}; tliat the liankrupt, on taking over 
tlie assets and liusiness of anotlier concern, as.suuied and agreed to pay 
tlie délit of tliat concern to claimant. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dis. § 527; Dec. 
Dig. § 340.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York; Learned Hand, Judge. 

In the matter of House of Fashion, bankrupt. From an order deny- 
itig a pétition of Bernard J. Ludwig, reducing his claim from $6,100 
to $2,400, and expunging and rejecting the claim except to that amount, 
an appeal is taken. Reversed. 

Olcott, Gruber, Bonynge & McManus, of New York City (D. W. 
Kahn and I. L,. Ernst, both of New York City, of counsel), for appel- 
lant, 

McLaughlin, Russell, Coe & Sprague, of New York City (F. C. 
McLaughlin, of New York City, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The facts are somewhat involved, and 
itwill not be necessary to recite them at length. The real controversy 
in the case is whether or not the bankrupt assumed the indebtedness of 
another corporation. 

Prior to the organization of the House of Fashion and for some 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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time thereafter thei'e was in existence a concern known as Blumen- 
krohn Company ; both concerns were engaged in the same line of 
Business. Siegfried Blumenkrohn was président oi the House of 
Fashion, apparently the owner of a majority of its stock, and the 
person in charge of its business and aiïairs. He was also président 
and in sole control of the Blumenkrohn Company. The latter Com- 
pany proving unsuccessful, Blumenkrohn decided to turn over ail its 
assets to the House of Fashion, which had a better location, and which 
îîe thought might bave better success. There were creditors of the 
Blumenkrohn Company, among them Ludwig for the claim under dis- 
cussion. Ludwig was applied to by Blumenkrohn to give bis consent 
to the transfer of the assets, a transfer which, as the District Judge 
says, would deprive him of any lien on the assets of bis original 
obligor. Fie consented to the transfer of part of them on June 1, 
and of the residue on August 1, 1911, and he contends that he gave 
tbis consent upon the assurance of Blumenkrohn, the sole représenta- 
tive of the House of Fashion, that it would assume and pay the debts 
of the Blumenkrohn Company. Both men testified. We think both 
witnesses were entirely honest, although their testimony is a little 
vague, as might be expected from laymen without any appréciation 
of légal questions. From tbis testimony Judge Hand reached the con- 
clusion that Blumenkrohn made no promise on behalf of the House 
of Fashion, and that, as he says, "neither man seems to bave so under- 
stood the transaction." 

Cpon the same testimony a majority of tbis court bave reached the 
opposite conclusion. We understand Blumenkrohn to state expressly 
tbat be did tell Ludwig that the House of Fashion intended to assume 
the indebtedness ; the context shows that bis answers to the questions 
mean just that. The witness sometimes says "I," and sometimes 
"we," but it seems clear to us that in so doing he did not intend to 
indicate any légal distinction. Thus, in answer to the question wbether 
he didn't tell Fudwig that the House of Fashion would assume "ail 
of the Blumenkrohn indebtedness to him" (which evidently means the 
Blumenkrohn Company indebtedness), he replied, "I did intend to 
do so, but we really did not." The rest of the testimony shows that 
the phrase "we really did not" means only that the House of Fashion 
did not actually give Ludwig notes for ail the indebtedness of the 
other company. The answer to the next question shows that he did at 
that time tell Ludwig of bis intention. 

Ludwig's testimony seems to us equally clear that it was the House 
of Fashion which took over the assets, which promised by Blumen- 
krohn, the person in sole control of it, to pay the debt. 

The order is reversed. 
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CHARLES A. COWEN & CO. v. PRICE. 

(Circuit Court oE Appeals, Second Circuit. February 10, 191.3.) 

No. 118. 

Municipal Corporations (§ 809*) — Structures in Street — Liabilitt op 
contractor. 

A gênerai contracter, wbo lias occasion to bulld a temporary bridge 
over an excavation In a crowded thoroughfare for use by tUe public, may 
build It liiniself, or he may employ soiue one else to bulld It, but in elther 
case he Is responsible for tbe nianner in wliich the work is done ; nor 
does lils duty end when a suitable and safe structure bas been furnlshed, 
but he niust see that it remains so, and Is liable if be fails to discover and 
reniedy an obvions defect, and injury results tlierefrom. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. 
§§ 1688-1694 ; Dec. Dig. § 809.*] 

In Error to the District Court of the United States for the South- 
ern District of New York ; Charles M. Hough, Judge. 

Action at law by Mary C. Price against Charles A. Cowen & Co. 
Judgment for plaintiflf, and défendant brings error. Affirmed. 

Amos H. Stephens, of New York City (E. Clyde Sherwood, of New 
York City, and William B. Davis, of counsel), for plaintifï in error. 

Franz Neilson, of New York City (Wilbur F. Earp, of New York 
City, of counsel), for défendant in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. This action is to recover damages for injuries 
recei.ved by Mary C. Price, caused by a defect in a temporary bridge, 
which was built over an excavation on Sixth avenue, New York, with 
steps leading up to and down from the Sridge. The plaintiff had 
crossed the bridge and was going down the steps at the north end when 
a part of the second step gave way under her weight — she weighed 
215 pounds — causing her to fall. From this fall she received injuries 
for which the jury gave her a verdict of $2,000 against the gênerai 
contracter, Cowen & Co., and released the subcontractor, Miller, Day- 
bill & Co. This finding exonérâtes the subcontractor from the charge 
of négligence. If, however, the finding had been otherwise, it would 
not operate to discharge the gênerai contracter who had charge of the 
work. The gênerai contracter might delegate a part of the work, but 
that fact does not relieve him from liability if the bridge were improp- 
erly constructed or negligently maintained. The public had a right to 
use the bridge and to rely upon its being in a safe condition. 

The duty of the subcontractor ended when a safe and properly con- 
structed bridge was completed. Thereafter the gênerai contracter un- 
dertook the duty of its inspection and maintenance. After the bridge 
was accepted by the gênerai contracter, that corporation assumed the 
responsibility of keeping it in repair and was responsible for its condi- 
tion. If it permitted the structure to get into a dangerous condition 
so that it became a menace to pedestrians passing along one of the 

•For other cases see same topic & § kumber In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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principal streets of the city, the contractor was guilty of négligence. 
The question whether the défendant was in fault was one of fact and 
the jury, if they believed the plaintiflf and her witnesses, was fully 
justified in finding a verdict in her favor. The testimony for the 
plaintifï was to the efïect that a part of the step which caused the fall 
became detached and caught the plaintiff's foot as she descended the 
steps. Either this pièce was insecurely nailed to the tread or it broke 
ofï from the plank. In either event, the steps were not in a proper 
condition for the use of the crowds which are constantly passing up 
and down Sixth avenue. This testimony was contradicted by the de- 
fendant's witnesses but the jury evidently beheved the plaintiff's ver- 
sion of the accident and their conclusion on the facts should not be 
disturbed by an appellate court. If the condition of the step was such 
that an ordinary pedestrian stepping upon it would cause it to give 
way, it was the duty of the jury to say whether such condition could 
hâve been discovered by a reasonably careful inspection on the part 
of the défendant. Ail of thèse questions of fact were fairly submitted 
to the jury. 

The défendant contends that the gênerai contractor had discharged 
bis full duty when he employed a compétent subcontractor to construct 
the bridge, and if a safe bridge were thus built, the duty of the gênerai 
contractor was donc. This contention in effect releases both con- 
tractors from liability. The subcontractor, because he bas done the 
work which he was employed to do, his work has been accepted and 
paid for and he has been discharged. The gênerai contractor, because 
when he accepted the bridge, it was properly built and in a safe condi- 
tion. We think such a rule leaves out of sight the obligation which a 
gênerai contractor owes to the public. For the time being he is in 
entire charge of the premises and the work thereon and it is his duty 
to see not only that the sidewalk is in a safe condition when completed, 
but also, by careful inspection and constant diligence, he should see 
that it is kept in such condition. Otherwise the public, who hâve a 
right to assume that the city streets may be safely traversed, will be 
left without redress if they are injured. A contractor who has occa- 
sion to construct a bridge in a crowded thoroughfare may build it him- 
self or he may employ some one else to build it. His duty does not, 
however, end when a suitable and safe structure has been furnished, 
he must see that it remains so, and is liable if he f ails to discover and 
remedy an obvious defect, and injury results therefrom. 

Some of the authorities cited by the défendant seem to indicate a 
différent doctrine, but when examined in the light of the circumstances 
of each case we think they are not in conflict with the rule as above 
stated. 

The judgment is affirmed with costs. 
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In re SCHWAB-KEPNER CO. 

GEEBY T. DOCKENDORFF. 

(Circuit Court of Appeals, Thlrd Circuit March 17, 1913.) 

Ko. 1,692. 

Appkai. and Ebeob (§ 1022*) — Review — Evidence — Findinos of Mastbb. 

Findings cl a master, sustained by the trial judge, will net be set 
aside on appeal, unless a prépondérance ol the testimony shows that they 
involve réversible error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §| 4015- 
4018; Dec. Dig. § 1022.*] 

Appeal from the District Court of the United States for the District 
of New Jersey ; Joseph Cross, Judge. 

In the matter of the Schwab-Kepner Company, bankrupt. Pétition 
by J. E. Dockendorff for the delivery to him of the proceeds of certain 
assigned accounts collected by the trustée. From an order allowing 
the pétition, Arthur Greey, as trustée in bankruptcy, appeals. Af- 
firmed. 

Hays, Hershfield & Wolf , of New York City (Ralph Wolf, of New 
York City, John G. Johnson, of Philadelphia, Pa., and James N. Ro- 
senberg and Garrard Glenn, both of New York City, of counsel), for 
appellant. 

Einstein, Townsend & Guiterman, of New York City (Gérard B. 
Townsend and Julius Henry Cohen, both of New York City, of coun- 
sel, and J. de R. Storey, of New York City, on the brief), for appellee. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

PER CURIAM. This case involves the findings of a spécial master, 
to whom a référence was made of a dispute between one Dockendorff 
and the trustée in bankruptcy of the Schwab-Kepner Company as to 
the ownership of the proceeds of certain accounts of the bankrupt 
Company, which had been assigned to Dockendorff, but collected by 
the trustée. On the part of Dockendorff it was alleged the assignments 
were valid; on the part of the receivers, who filed the answer, that 
they were preferential, invalid, and with the intent on the part of 
Dockendorff and the company to hinder, delay, and def raud creditors. 
In pursuance of his appointment, the spécial master, who was also an 
experienced référée, took and reported testimony and exhibits aggre- 
gating over 2,000 pages. In a report which évidences his patience, 
thoroughness, and ability, the spécial master reported in favor of 
Dockendorff and against the receivers' contention. The matter was 
again considered and examined by a judge of the District Court, whose 
careful and exhaustive considération of such matters is well known 
to this court. In an opinion confirming the spécial master's report, 
that judge, after again examining the testimony, says: 

"I am satisfled with the master's findings of fact, and his conclusions of 
law thereon, to which statement, by way of enlargement, it may be adde(i 

•For other cases se© aame toplo & S ntjmbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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that there is no sufflclent or satlsfactory évidence to sliow that tlie trans- 
fers in question were made witli an intent to hinder, delay, or defraud tiie 
bankrupt's creditors, wlille as to tlie question of tlié insolvency of tlie yclnvab- 
Kepner Company, at tlie times wlien tlie accoupts were severally assigued to 
tlie petitioner, it inust be said, after a careful readlug of the testiniony, that 
the proof s fait to establisli it. At the niost, they . go no farther than to 
create a doubt or engender a suspicion of that fact. There is certainly a lack 
of évidence to warrant me in overruling the master's findings upoii that 
l)oint." 

In this, court we hâve had the benefit of the ftillest and ablest dis- 
cussion of the testimony, and the case has been again reconsidered. 
Substantially the questions involved are ones of fact, and without en- 
tering upon a discussion of the proofs, and of what has been so fully 
covered by the report of the master and the opinion of the experienced 
judge below, we hmit ourselves to saying that no such prépondérance 
of testimony is chsclosed by the proofs as would warrant this court in 
holding the findings and conclusions of the master and the court be- 
low involved réversible error, and we may add the briefness of this 
opinion and its nonreference to détails will not be taken as indicating 
that this court has overlooked any point or question raised in the ar- 
guments or briefs. 

The decree of the court below is affirmed. 



SMITII V. FARBENFABRIKEN OF KEBERFELD 00. 

(Circuit Court of Appeals, Slxtli Circuit. March 4, 1913.) 

No. 2,320. 

1. CoTjHïs (§ 405*) — Circuit Cotjkt of Appeals — Jurisdiction. 

If the trial court declded and the asslgiinients of error raise an In- 
d('_ ludent question of gênerai law, as well as one of jurisdiction, the 
Circuit Court of Appeals lias jurisdiction to détermine both questions. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1097-1103; Dec. 
Dig. § 40."i.* 

Jurisdiction of Circuit Court of Appeals in gênerai, see notes to 
Lau Ow Bew v. United States, 1 C. C. A. 6 ; United States Freehold 
Land & Ihnigration Co. v. Gallegos, 32 C. C. A. 475.] 

2. Patents (§ 297*) — Suit for Infringememt — Pkeijminary Injuxctiox. 

Where a patent has been sustalned in a number of contested cases, 
Its validity should be assunied by another court for the purposes of a 
motion for a preliminary injunction. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 481-488; Dec. 
Dig. § 207.*] 

3. Patents (§ 288*) — Suoct kor Infrikgembnt — JrRisDiciiox — "Regqlar and 

ESTABLISllED PLACE OP BUSINESS" — "AGENT ENGAGED IN CONDUCTING 

Sucii Business." 

Défendant conducted a mail order drug business. He resided in 
Whidsor, Canada, from which place he solicited orders in the United 
States, aiid he there recelved orders and remittances in payinent there- 
f(ir, but ail of hls gcKxls were kept in a vv-arehouse in Détroit. Mlchigan, 
U) i\hich pliR-e he inqiorted goods in bond and there paid the duties. 
Sutli warehouse was in charge of an employé who recelved and stored 
iiiid cared for ail goods. and on Instructions froin défendant fllled ail 

•Fci- otlier cases see saœe topic & § number lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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orders and made ail shipuieiats. Held, that défendant had "a régulai- 
and establlshed place ,of business" in Détroit, and that his employé there 
in charge was his "agent engaged in conducting such business" within 
the meardng of Judicial Code Act March 3, 1911, c. 231, J 4S. 36 Stat. 
1100 (U. S. Comp. St. Supp. 1911, p. 149) ; that, where he sold and had 
shipped from his warehouse articles alleged to infringe a patent, he 
was subject to suit for infringemeut in that district uuder said section 
by service on such agent. 

[ lid. Note. — For other cases, see Patents, Cent. Dig. §§ 460-466 ; Dec. 
Dig. § 288.*] 

4. Patents (§ 288*)^Suit fob Infringement — Jukisdiction — Suit Agaijmsi 

NONRESIUENT ALIEN. 

Sinee Judicial Code (Act March 3, 1911, c. 231) § 48, 36 Stat. 1100 (r. 
S. Comp. St. Supp. 1911, p. 149), vests jurisdiction of patent infringe- 
ment sults in the District Court in any district wherein a défendant shall 
hâve committed such acts of infringement and bave a regular and estab- 
Jisbed place of business, and also, where détendant is uot au inhabitant 
of the district, authorizes service on his agent engaged in conducting 
such business, the court has jurisdiction of such a. suit, although the de- 
fendant Is a uonresident allen. 

[Ed. Note. — For other cases, see Patents. Cent. Dig. |§ 460-466; Dec. 
Dig. § 288.* 

Jurisdiction of fédéral courts in sults relatlng to jjateuts, see note 
to Balley v. Mosher, 11 0. C. A. 313.] 

Appeal from the District Court of the United States for the East- 
ern District of Michigan; Alexis C. Angell, Judge. 

Suit in equity by the Farbenfabriken of Elberfeld Company against 
Albert C. Smith. From an order granting a preliminary injunction, 
défendant appeals. Afïirmed. 

See, also, 197 Fed. 894. 

H. C. Walters and A. P. Hicks, both of Détroit, Mich., for appel- 
lant. 

Anthony Gref and Livingston Gifford, both of New York City, for 
appellee. 

Before WARRINGTON, KNAPPEN and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. This is an appeal from an order 
of the District Court temporarily enjoining appellant (défendant be- 
low) from infringing United States letters patent No. 644,077. The 
patent was granted February 27, 1900, to appellee (complainant below) 
as assignée of Félix Hoffman, for an improvement made by him in 
acetyl salicylic acid, known in pharmacy as "aspirin." The bill is in 
ordinary forrn, except that it contains averments that in a suit in equity 
for infringement of such letters patent, brought by the présent ap- 
pellee against Edward A. Kuehmsted in the Circuit Court of the United 
States for the Eastern Division of the Northern District of Illinois, 
and heard finally on testimony taken by both parties and arguments of 
their respective counsel, a decree was entered sustaining the patent 
and ordering an injunction and an accounting (171 Fed. 887) ; that this 
decree was affirmed and rehearing denied (179 Fed. 701, 103 C. C. A. 
243, C. C. A. 7th Cir.) ; and that a pétition for a writ of certiorari was 

•For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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thereafter denied by the Suprême Court (Kuehmsted, Petitioner, v. 
Farbenfabriken of Elberfeld Co., 220 U. S. 622, 31 Sup. Ct. 724, 55 L. 
Ed. 613). It is further averred in the bill that decrees had been entered 
in certain of the Circuit Courts of the United States enjoining défend- 
ants in varions suits (23 in number) brought by the présent appellee to 
restrain infringing such letters patent, and that preliminary injunctions 
restraining similar infringements had been granted in five other suits 
of appellee against défendants named. 

Appellant appeared specially in this case, moved to quash the service 
of the subpœna, and filed two affidavits in support of the motion and 
in opposition to the granting of the temporary injunction. It is stated 
in this motion that the service of the subpœna is defective, and the re- 
turn of the marshal is untrue, because (a) the person named in the 
return of service was not, at the date of service, and never had been, 
"an agent of the défendant" ; (b) such person "was not, and never 
had been, engaged in conducting the business of the défendant" ; (c) 
défendant (appellant) did not then hâve "and never has had a regular 
and established place of business within the Eastern District of Mich- 
igan" ; (d) défendant (appellant) was not then "and never has been, 
a résident or an inhabitant of the Eastern District of Michigan, and 
it does not appear from the service of said subpœna that there was 
Personal service upon him", stating, further, that the motion was 
"based upon the files, record, and proceedings had in the above-entitled 
cause, and upon the affidavits of Charles Henri (alleged agent upon 
whom service was made) and Albert C. Smith (défendant), filed here- 
with." It is admitted by the affidavit of Henri that on February 9, 
1912, the date of the marshal's service, there was handed to Henri "a 
copy of the subpœna, of the bill of complaint, of the order to show 
cause why an injunction should not issue, and of the notice of motion 
for a preliminary injunction, ail in the said cause." 

[1] No motion or other effort has been made in this court to dis- 
miss the présent appeal. While the motion to quash might seem to 
bave presented below only a question of jurisdiction of the trial court, 
and so to hâve suggested the taking of a proceeding directly to the 
Suprême Court instead of this court, yet the lower court did in fact 
décide an independent question of gênerai law as also the question of 
jurisdiction. The assignments of error are addressed to both ques- 
tions ; as to the former, challenging the validity of the order granting 
a preliminary injunction "upon the showing made in the bill of com- 
plaint and affidavits made in support thereof." It is settled that in 
such a case this court has power to hear and décide ail the questions. 
Olds V. Herman H. Hettler Lumber Co., 195 Fed. 9, 11, 115 C. C. A. 
91 (C. C. A. 6th Cir.) ; A. J. Phillips Co. v. Grand Trunk Western Ry. 
Co., 195 Fed. 12. 15, 115 C. C. A. 94 (C. C. A. 6th Cir.). 

[2] The matter of gênerai law so decided involved the validity of 
the patent, and the question whether or not it had been infringed by 
appellant. In view of the undenied averments of the bill, before pointed 
out, to the efïect that the patent in suit had been adjudged valid upon 
final hearing. and that repeated orders of injunction had been made 
upon the faith of such adjudication, the law is too well established to 
justify discussion of tlic merits of the oider allovving the preliminary 
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injunction. For the purposes of this appeal we hold that the patent 
is valid, and that appellant infringed. Acme Acetvlene A. Co. v. Com- 
mercial Acétylène Co., 192 Fed. 321, 323, 325, 112 C. C. A. 573 (C. C. 
A. 6th Cir.), and décisions there cited. 

[3] It is contended that the court's jurisdiction is dépendent upon 
section 48 of the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 
1100 [U. S. Comp. St. Supp. 1911, p. 149]), which is set ont in the 
margin;^ and that appellant has no "regular and established place of 
business" in the Eastern District of Michigan, and no agent conduct- 
ing such business as appellant has within the meaning of section 48. 
The important facts bearing upon the motion to quash may be sum- 
marized thus : As many as 12 years prior to the commencement of 
this suit the appellant moved from Cleveland, Ohio, to Windsor, Can- 
ada, and since then has been engaged in a mail order drug business. 
He solicits orders from his résidence in Windsor, and receives them 
with remittances at the same place. His customers seem to be in the 
United States. He imports his goods in bond by way of eastern ports 
of the United States directly to Détroit, where the duties are paid. He 
maintains a warehouse on Woodward avenue in the city of Détroit, 
where his goods are stored, but does not himself visit Détroit. The 
warehouse and the goods stored there are in the immédiate charge of 
Henri, upon whom the service of process in this suit was made. The 
appellant notifies his customers : 

"Ail orders fiUed promptly and completely from my Détroit warehouse, 
duty pald." 

Henri receives shipping instructions, and also tags and labels, from 
appellant at Windsor, but just what instructions are given and how 
communicated do not appear. Henri is the only représentative of ap- 
pellant, and the Détroit warehouse is the only warehouse or place for 
storage and handling of appellant's goods, in the state of Michigan. 
Upon receiving instructions from appellant, Henri fills the orders of 
customers by "putting up, wrapping and attending to the shipping of 
packages," by attaching "shipping tags and labels," and by deîivering 
the packages "at the post office, the express office, or to the express 
drivers, or at a freight dépôt." It is manifest that Henri must also 
receive the goods when they reach Détroit in bond, and then place 
them in the warehouse preparatory to breaking, assorting and storing 
them for the purpose of conveniently filling and executing sales or- 
ders. He does not receive orders directly from customers or enter 
into contracts with them, or receive any money in payment of bills; 

1 "Sec. 48. In suits brouglit for tlie iufi'ingeuient of letters patent, the dis- 
trict courts of the T'nited States shall hâve juri.«dictioii, in law or in equity, 
in the district of which the défendant is an inhabitant, or in any district in 
which the défendant, whether a person, partnership, or corporation, shall 
hâve eomniltted acts of infringenient and hâve a regular and established 
place of business. If siieli suit is brought in a district of wliicli the défend- 
ant Is not an Inhabltant, but in which such défendant has a regular and es- 
tablished place of business, service of process. su muions, or subpœna upon 
the défendant may be made l)y service upon tlie agent ov agents engaged lu 
conducting such business in the district in wliitli suit is brought." 
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and both Henri and appellant in ternis state in tlieir affîdavits that 
Henri has no authority so to do. 

Thus negotiations and acts leading up to, tliough not completing, 
the purcliases and sales of appellant's goods, are conducted and per- 
f ormed by appellant ; but plainly there are a number of other steps to be 
taken in order to consummate the transactions so begun by appellant 
individually. Whether goods received in bond are in kind, quality, 
or condition according to the terms of purchase must, by reason of 
appellant's failure to enter Détroit, be ascertained and tested by Henri. 
Kindred facts must also be determined by Henri as respects sales to 
customers. The performance of such duties as thèse necessarily in- 
volves an important part of appellant's business. Appellant's individ- 
ual acts do not embrace delivery of the goods (Norfolk & West. Ry. 
Co. V. Sims, 191 U. S. 447, 24 Sup. Ct. 151, 48 L. Ed. 254; Wheel- 
house V. Parr, 141 Mass. 595, 6 N. E. 787; Sarbecker v. State, 65 
Wis. 174, 26 N. W. 541, 56 Am. Rep. 624); nor does it affirmatively 
appear that he sélects the carrier where there are tvi^o or more reach- 
ing any given destination, or fixes the cost of carriage in any case; 
and, in the absence of such showing, Henri is obviously clothed with 
implied authority to sélect the carrier in the one instance, and stipulate 
for the terms of transportation in the other (Nelson v. H. R. R. 
Co., 48 N. Y. 504; The St. Hubert [D. C] 102 Fed. 364; Arm- 
strong v. Chicago, M. & St. P. Ry. Co., 53 Minn. 189, 190. 54 N. 
W. 1059; 1 Hutch. Car. [3d Ed.] § 108; 1 Clark & Skyles on Agency, 
§ 286) ; nor does it appear that appellant has anything to do with tbe 
manner of storing, or the method and safety of packing, nor that he 
limits or régulâtes the control and management exercised at the ware- 
house or with respect to the goods while stored there. Thèse features 
are ail committed to Henri, and they necessarily invest him with some 
degree of authority and discrétion as an agent, and not merely as a 
servant. Indeed, Henri's duties and work cover the entire portion of 
appellant's business that is carried on in the Eastern fédéral district 
of Michigan ; and since they comprise the last essential acts of per- 
formance of appellant's contracts, they operate to fix the place of per- 
formance at Détroit. Johnson v. Chas. D. Norton Co., 159 Fed. 363, 
86 C. C. A. 361 (C. C. A. 6th Cir.) ; Bond v. John V. Farwell Co., 172 
Fed. 64, 96 C. C. A. 546 (C. C. A. 6th Cir!); Shaw v. Goebel Brewing 
Co., 202 Fed. 408, decided by this court January 7, 1913. 

It results that sales of the inf ringing goods are consummated either 
in Détroit or through the mail or other carriers there which reach the 
points of destination. The law applicable to such sales would ordi- 
narily be that of Michigan (see décisions last cited), except, of course, 
in cases like this where the fédéral enactments apply. H what is done 
at the warehouse at Détroit, and in that city, looking to the delivery 
of the goods, were subtracted from what is done in Windsor, appel- 
lant could not conduct his présent business at ail. We need not repeat 
that he has no other warehouse, no other représentative, and no stock 
of goods through which to conduct business, except only at the Wood- 
ward avenue warehouse in Détroit. Now, despite tiie fact that the 
preliminary steps are taken at Windsor, it is plain enough that the 
final and essential acts of infringement in issue are committe'.i by Henri 
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at the warehouse in Détroit, and through his dealings with the carriers 
at the warehouse and elsewhere within that city. Henri thus does 
something with respect to the business upon which the suit is founded. 
Henri is there in the right of appellant, and Henri's acts are appel- 
lant's acts; and to say that appellant has "no regular and established 
place of business" there is to ignore the use that has been made for 
years of the Woodward avenue warehouse. This we think présents a 
situation siniilar to one recently described in St. Louis Southwestern 

Ry. V. Alexander, 227 U. S. 218, 33 Sup. Ct. 245, 57 L. Ed. , de- 

cided by the Suprême Court Fetruary 3, 1913. The object of that 
suit was to recover damages for loss sustained by Alexander through 
alleged négligence of the railway company for failing properly to ice 
and to re-ice certain poultry shipped from Waco, Tex., to New York 
City. Suit was brought in the Southern District of New York. No 
part of the railroad was within that state; and the présence of the 
company through an agency maintained there or business done there 
was not relatively, we think, as material as was the présence of appel- 
lant through Henri and the business done by him in Détroit. Mr. Jus- 
tice Day, in summing up, said : 

"In this situation we ttilnk this was the transaction of business in behalf 
of the company by Its authorlzed agent in such manner as to bring it within 
the district of New York, in which it was sued and to niake it subject to 
service of process tliere." 

See, also, Mutual Life Insurance Co. v. Spratley, 172 U. S. 602, 611, 
19 Sup. Ct. 308, 43 L. Ed. 569; Lumbermen's Ins. Co. v. Meyer, 197 
U. S. 407, 415, 25 Sup. Ct. 483, 49 L. Ed. 810; Houston v. Filer & 
Stowell Co. (C. C.) 85 Fed. 757, 758 ; American Steel & Wire Co. v. 
Speed, 110 Tenu. 524, 539, 75 S. W. 1037, 100 Am. St. Rep. 814; Lee 
V. Fidelity Storage & Transfer Co., 51 Wash. 208, 98 Pac. 658, 659; 
Premo Specialty Co. v. Jersey-Creme Co., 200 Fed. 352 (C. C. A. 9th 
Cir.). It is true that thèse décisions ail relate to corporations and their 
représentatives ; and it is urged that substituted service like that au- 
thorlzed hère cannot be made upon an agent of an absent or nonresi- 
dent natural person. This contention is not tenable. Andonique v. 
Carmen, 151 Ky. 249, 151 S. W. 921; Rauber v. Whitney, 125 Ind. 
216, 219, 25 N. E. 186. Indeed, section 48 of the Judicial Code ex- 
■pressly authorizes substituted service upon an agent engaged in con- 
ducting his principal's business in the district in which suit is brought, 
whether such principal be "a person, partnership or corporation." This 
case is not like that of Pennoyer v. Nefï, 95 U. S. 714, at page 735 (24 
L. Ed. 565), where a personal judgment was held to be without valid- 
ity, which had been rendered by a state court in an action upon a mon- 
ey demand against a nonresident of the state, who was served only 
by publication of summons, no personal service of process being made, 
and the défendant not appearing. In that case, however. Justice Field 
expressly recognized the right of a state to "require a nonresident en- 
tering into a partnership or association within its limits, or making 
contracts enforceable there, to appoint an agent to receive service of 
process." There can be no différence in principle between that mode 
of securing service and the one prescribed by section 48. 
203 F.— 31 
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[4] It is in substance urged that aliens are not within tbe purview 
of section 48. This action was commenced February 9, 1912 ; and the 
Judicial Code was approved March 3, 1911, and became effective Jan- 
uary 1, 1912. It is therefore not necessary to trace the history of the 
earlier pertinent acts of Congress. See Bowers v. Atlantic G. & P. 
Co. (C. C.) 104 Fed. 887, and Westinghouse Electric & Mfg. Co. v. Stan- 
ley Electric Mfg. Co. (C. C.) 116 Fed. 641, as to origin and conséquent 
purpose of section 48. It is enough to state that by the first paragraph 
of section 24 the District Courts are given jurisdiction of suits of a 
civil nature, at common law or in equity, between citizens of a state 
and citizens or subjects of a foreign state; and by the seventh para- 
graph of ail suits at law or in equity arising under "the patent, the 
copyright and the trade-mark laws." If we assume, although it is not 
shown, that appellant is an alien, it is diffiicult to see why section 48, 
before quoted, should not be considered as applicable to an alien. 
Chapters 2, 3, and 4 of the Code treat of parties and subjects-matter 
within the jurisdiction of the District Courts, and also of the places 
where suits shall be institut éd. Obviously the scope and intent of 
thèse chapters, their comprehensive character, must be ascertained by 
considering them as an entirety. When the législative purpose is so 
considered, its scope manifestly embraces an alien, as well as a cit- 
izen — who maintains through bis own agency a regular and established 
place of business within our territorial limits — quite as certainly as if 
it were in express terms so stated in every section, including section 
48. Paragraph 1 of section 24, c. 2, treats of parties, while paragraph 
7 of the same section treats of causes arising under Acts of Congress, 
like the patent act; and section 48, c. 4, was designed to fix the dis- 
tricts in which suits for infringement of letters patent should be 
brought. Judge Coxe said, and rightly we think, of Act 1897, c. 395, 
29 Stat. 695 (U. S. Comp. St. 1901, p. 589), now section 48, that "pat- 
ent suits can be brought only in the district of which the défendant is 
an inhabitant, or in the district where he infringes and has a regular 
and established place of business" (Bowers v. Atlantic G. & P. Ce, 
supra [C. C] 104 Fed., at page 892); and, where thèse conditions are 
brought about by a nonresident alien, we are disposed to hold that he 
should be regarded as having intended to subject the conséquences of 
such acts as are committed in the prosecution of such business, through 
such agency, to the law of the place where the business is carried on, 
and so is chargeable with having consented to answer to process there 
servedupon his agent (Feyerick and Others v. Hubbard, 71 L. J. 
[1902] 509, 511; Bank of Australasia v. Harding, 9 C. B. 662, 686. 
See, also, Copin v. Adamson, 9 Exch. 345, 349 ; Bank of Australasia 
V. Nias, 16 A. & E. 717, 733; Shaw v. Goebel Brewing Co., supra); 
for otherwise a nonresident, absent alien could with immunity from 
suit maintain such a place of business with such an agency in any féd- 
éral district of this country for the very purpose of inf ringing patents, 
and at the same time secure ail additional advantage that is accorded 
to résident citizens, in short, such alien infringers would enjoy greater 
privilèges and protection than are claimed in respect of résident citizens 
of any of the states of this country. Such a construction as this will 
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never be given to the patent laws of the United States, unless plain 
and express words are found in them to indicate that such was the in- 
tent of Congress ; and such an intent is not predicabie of the language 
found in the jurisdictional chapters before referred to. Brown v. 
Duchesne, 60 U. S. (19 How.) 194, 195, 15 L. Ed. 595. See, also, In 
re Hohorst, Petitioner, 150 U. S. 653, 662, 14 Sup. Ct. 221, 37 L. Ed. 
1211, in connection with In re Keasbey & Mattison Co., Petitioners, 
160 U. S. 221, 229, 16 Sup. Ct. 273, 40 L. Ed. 402. 

Furthermore, since the jurisdiction of the District Courts in patent 
inf ringement cases is founded upon an act of Congress, the important 
token of such jurisdiction is not, in any respect, the character of the 
parties, but it is the nature of the case, and it ought to follow that, if 
the conditions existing in any fédéral district warrant the exercise of 
jurisdiction by reason of the nature of the case, the fact that an ab- 
sent alien had created such conditions is of no more significance than 
if a nonresident native had created them; in short, the status of the 
parties is simply incidental, and in no wise controlling. As Chief Jus- 
tice Marshall said nearly a century ago in Cohens v. Virginia, 19 U. 
S. (6 Wheat.) star pages 390 to 394 (5 L. Ed. 257), when speaking of 
the nature of causes and the character of parties involved in suits call- 
ing respectively for the exercise of original or of appellate jurisdiction: 

"In one description of cases the jurisdiction of the court is founded en- 
tirely on the character of the parties ; and the nature of the controversy 
is not contemplated by the Constitution — the cliaracter of the parties is 
everything, the nature of the case nothing. In the other description of cases, 
the Jurisdiction is founded entirely on the character of the case, and the 
parties are not contemplated by the Constitution. In thèse, the nature of the 
case is everything, the character of the parties nothing. When, then, the 
Constitution déclares the jurisdiction in cases where a state shall be a party 
to be original, and in ail cases arising under the Constitution or a law to 
be appellate, the conclusion seenis Irrésistible that Its franiers deslgned to 
Include in the flrst elass, those cases in which jurisdiction is given, because 
a State is a party ; and to include in the second, those in which jurisdiction 
is given, because the case arises under the Constitution or a law." 

We conclude that the motion to quash was rightly denied, and that 
the decree below must be affirmed, with costs. 
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IMPERIAL BEASS MFG. CO. v. NELSON. 

(CJroult Court of Appeals, Seventli Circuit. January 7, 1913.) 

No. 1,936. 

Patents (§ 328*) — ^Anticipation — ^Compression Pipe Couplinq. 

The Burgess patent, No. 906,099, for a compression pipe coupilng, helA. 
void for anticipation liy a device in ail practical respects tlie saïue, linown 
and in public use prior to tlie application of the patentée. ' 

Àppeal from the District Court of the United States for the East- 
ern Division of the Northern District of lUinois ; Arthur L,. Sanborn, 
Judge. 

Suit in equity by the Impérial Brass Manuf acturing Company against 
Alexander Nelson, doing business ttnder the name of A. Nelson Man- 
ufacturing Company Decree for défendant, and complainant ap- 
peals. AfKrmed. 

For opinion below, see 194 Fed. 165. 

George E. Waldo, of Chicago, 111., for appellant 
Arthur F. Durand, of Chicago, 111., for appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

KOHDSAAT. Circuit Judge. Appellant, herein termed complain- 
ant, fîied its bill to enjoin infringement of daims 3 and 4 of patent No. 
906,099, granted to W. S. Burgess on December 8, 1908, for a com- 
pression coupling, of which patent complainant was, by due assignment, 
the owner. The invention covers a union or coupling, for firmly Con- 
necting the ends of pipes or rods to each other, or to any desired struc- 
ture, without solder or brazing. The claims sued on read as foUows, 
viz. : 

"3. In combination, a pair of tubular coupling-members threaded one Into 
the other, the inner end of the inner coupling-member being annularly re- 
cessed and shouldered to receive the end of the member to be coupled, and a 
hard-nietal sleeve inclosed within the coupling-members and tapered longi- 
tudinally to a bendable annular edge, the larger end of this sleeve abutting 
against the outer coupling-member and the thjn tapered edge enteriug tîio 
recessed entrance end of the other member and having contact ouly with 
the inner annular corner thereof, for the purpose set forth. 

"4. In combination, a pair of tubular couplings and means for adjustably 
Connecting them, one of the couplings being provided with an internai shoulder 
against which the coupled member abuts and with a flaring entrance end, 
and a hard-metal sleeve tapered forwardly to a tliin bendable edge, the larger 
end of this sleeve having abutment against one of the coupling-members and 
its tapered end extending into the flared mouth of the other member and 
having an annular contact near its tapered end with the flared entrance end 
aforcsaid, whereby, when the coupling-members are drawn hard together, the 
said thin bendable edge of the sleeve will be swaged inwardly to form an 
Inwardly extending annular head and a similarly shaped groove in the 
coupled member." 

On the hearing, the court found for the défendant, and dismissed 
the bill for want of equity. From the claims, spécification, and draw- 
jngs, it will be seen that the component parts of the device of the pat- 

•For otiier cases Bee same topic & § numbbk In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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ent in suit are a maie and female coupling member and a tapered sleeve 
or ring as f ollows, viz. : 



cône "B and a 




Thèse may be termed, respectively, a nut ''A," 
nipple "C." 

Drawing 2 of the patent is as follows, viz. : 






S'i^ 




éi3 



At line 96, col. 2, p. 1. of the spécification, it is said : 

"In couneetins the union, tlie nut 10 and sleeve or ring S are flrst placed 
over the end of the pipe or tube 1. The end of said pipe is theu iuserted into 
the open end of the bushlng 3 uiitll the end thereof abuts against the slioulder 
7 at the end of the recess 6' therein. The thread of the nut iù Is then en- 
gaged with the thread on the busliing S, and said nut is screwed up until the 
small end of the sleeve or ring a is forced into strong engagement with the 
rounded edge 9 at the outer end of the recess Q in said bushing S ; said nut 10 
being preferably turned or set up until the pressure on said tapered sleeve 
or ring S is sutRcient to cause the rounded edge .9 of the bushing S to swage 
an interior bead on said sleeve or ring S, whieh wlU in turn swage a cor- 
responding groove in the external surface of the pipe or tube 1, as shown at 
IS. Said bead, being interlocked with said groove, will operate in an obvions 
manner to prevent the pipe or tube 1 froni being withdrawn from the bush- 
ing 3." 

It is évident that the device of the claims in suit does not include the 
pipes or rods to be coupled, since it is for a means of efïecting the 
coupling, and not for a coupled set of pipes or rods, so that the groove 
in the pipe is no part of the patent. Complainant's expert was asked 
on cross-examination (X. O. 80) : 

"And does that coupling structure include the indented pipe?" 

His answer was : 

"I do not so understand, but merely that It is a coupling to be applied to 
a pipe in the manner described, and so as to indent it, if desired." 

Manifestly, therefore, Fig. 2 above shows an application of the pat- 
ent to the parts to be coupled. 

Appellee (termed défendant herein) interposes the défenses of want 
of yalidity and of infringement. The answer sets up a great many 
prior patents, of which we need consider only the following, viz. : Pat- 
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ent No. 91,319, granted to J. J. Fifield on June 15, 1869, for a pipe 
coupling. In this device, the nut "D," the tapering ring-wedge or cône 
"B," and the nipple "C" are shovvn. The spécification at line 13, col. 
1 , p. 1, reads : 

"In carrying out niy invention, I employ a short tube, or auxillary pipe, to 
reçoive the ends of the two pipes to be coupled ; they being Inserted into sucU 
tube from its opposite extremities. On and around the coupling tube I 
eut a maie screw, extending from each end of the tube toward its mlddle and 
to a prismatlc flange, eircumscribing the coupling tube. The bore of the 
coupllhg-tube I construct bell-mouthed, or tapering near each end of it ; such 
being to receive a rlng-vi'edge, to encompass the pipe to be comiected to the 
coupllng-tube." 

Commencing at line 1, col. 2, p. 1, it is said: 

"The nuts, when se screwed against the wedge-rings, operate to crowd the 
isaid rings into the eonical mouths of the tube C, and consequently force theni 
to contract such rings, so as to cause them to euibrace and fit closely to the 
pipes A B, and make therewith and with red lead, putty, or other suitable 
joint-tlghteuing material or eompound previously inserted in the said mouths, 
tight Joints between the pipe and the coupllng-tube. The taper of each of the 
rlng-wedges, or wedge-rlngs, both inside and outslde, should be such as to 
enable the putty to flow between the opposite surfaces of the coupling-pipe 
and the pipe surrounded by the wedge-ring." 

Figure 2 of the drawings is as ioUows : 




Patent No. 181,714, granted to H. Pennie, August 29, 1876, for pipe 
and hose coupling. "This invention," says the inventer at line 11, 
col. 1, p. 1^ 

"relates to a new meclianism for flrmly Connecting two pièces of lead pipe, 
rubber hose, or other soft tublng; and consists, principally, in effecting the 
desired resuit by means of an outer soft-metal shell or sleeve, which is pressed 
into the soft pipe or tube ; also, in the arrangement of meclianism for press- 
ing the ends of said shell or sleeve into or against the pièces of pipe to be 
joined, ail as hereinafter more fully described." 

This device has the sleeve or cône with soft tapered and reduced 
ends and hard niiddle portion. It also has coupling nuts with eonical 
extensions differing in angle from that of the tapering ends of the cône 
or sleeve, whereby, when the nut is advanced upon the sleeve or cône, 
the reduced or tapered ends of the latter are compressed and sunk into 
the pipes to be coupled with such force as to insure their permanent 
connection with the sleeve or cône, and produce a tight joint. This 
patent also calls for the process. 
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"3. The process, herein descrlbed, of joiniiig two ends of pipe A B by Insert- 
ing them within a eylindrical continuons sleeve, and thereupon crowding the 
ends of said sleeve closely agalnst the pipes, substantially as specifled." 

Fig. 2 of the patent is as f ollows : 




Patent No. 275,193, granted to L. Grannan, April 3, 1883, for pack- 
ing for valve-stems. The patentée provides for the coupling nut, the 
pipes to be connected, an inclosed annulât recess formed around the 
valve-stem, into which he inserts a soft métal ring shaped like two 
hollow cônes with joined bases, making a double cône which slips over 
the valve stem. 

"By thug taperlng the outside of the ring F fi-om tlje center to each end of 
the same, a coniparatively thin edge b Is made thereou at such end tbat will 
nt aronnd the valve-stem." 

At line 62, col. 2, p. 1, (Record, p. 471) it is said: 

"To apply my improved packing-ring to the valve, It is placed over the 
stem, ihe cap E and hand-wheel G being understood as renioved until the 
lower tapering slde of the ring rests upon the bluiit edge made by the conical 
recessing of the upwardly-extendiug portion B, whcn the lower' tbin edge 6 
of the ring will project into the space between the valve-stem C and the up- 
right portion B. The cap E is then placed over the stem C, and screwed upon 
the upright portion B until the blunt edge within the cap E. niado by the 
conical recessing of the same, rests upon the miper tapering side of the ring 
/''. The upper tbin edge 6 of the ring will project into the space between the 
valve-stem C and the cap E. If the cap E be still further sorewed down upon 
the upright portion B, the blunt edges of both tbe cap and ujiriglit poi'tion 
will force or swage the upper and lower thin vi1<j(k, 6, of the ring tigiilly in 
around the stem C (see Fig. 3), and prevent any leakage from tbe valve around 
the stem, which opération I flnd is not neeessary as ofteu with niy improved 
packing as is the case where the usual gum or cotton packing is used." 

The patent also covers the use of a single cône or ring, as in the 
patent in suit. The one claim reads as follows : 

"The combination, with the valve-stau C, upright portion B, and cap E of 
the soft-metal packing-ring F, reduced to a thin edge, b, adapted to project 
into the space between the valve-stem C and upright portion B, or into 
tlie space between the valve-stem C and cap E, or both, for the purpose spec- 
ifled." 

Patent No. 546,906, granted to M. Sexton on September 24, 1895, 
for a pipe- joint. 

"The invention consists princlpally of a sleeve. exteriorly-threaded coUars 
ficrevvmg in the ends of the sleeve and formed at their inner ends with bevels 
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and wetlgG-sliaped rings adapted to be engaged by the bevels of the said 
collars aud be pressed upon the pipe peripbery at or uear the pipe euds." 

Claim 2 reads as f ollows : 

"2. A pipe-joint, oomprising a sleeve formed witli an intégrai interior nn- 
nular projection agaiust which the ends of the ]>ipe sections abut, piK-kinv,- 
rings seated on the said internai projection and surrounding the said pipys, 
wedge-shaped rings made in detached segments or sections iitted on tlie ])iiies 
wlthin the said sleeve, and collars screwing in the threaded ends of the said 
sleeve and formed at their inner ends with bevels adapted to engage the said 
wedge-sliaped rings, to press tlie latter upon the said packing-rings aud to 
fasten the rings on the said pipes, substautially as shown and described." 

The coupling-nut, flexible tapering sleeve or gasket, the flaring re- 
ceiving end of the nipple, are shown also ni Cornélius application, No. 
494, filed October 11, 1901; also, in substance, in patent No. 782,552, 
granted to J. IL Glauber on February 14, 1905, for a coupling pipe. 
Of the French patent, No. 340,937, complainant's expert says ; 

"This patent shows a pipe-coupling employing an ordinary squeeze packing, 
and the only way in which It differs in its sliowing from the patents em- 
ploying packings of this character which I hâve already discussed is tliat it 
assumes the compression of the plastic packing-ring to hâve been carried so 
far, by tlie sci'ewhig np of the nut, as to crimp the pipe. ïhe plastic material 
simply yields in ail directions under the pressure until it completely fills the 
cavity of the nut beyond the end of the nipple, and, liaviug no furtlier chan- 
nel of escape, is squeezed against the pipe itself with so much pressure as 
to bend it. 

"As a matter of fact, this is just what innst always happen with a squeeze 
packing, if the screwing iip of the nut is carried far enougli and the engagiug 
members of the coupling are strong enough to withstaud the strain. Wherlier 
the packing material is of soft métal, such as lead, or of rubber, flbor, or 
other elastic and compressible material, it may be ultimateiy niolded by the 
pressure so as to completely flU the cavity wlthin tlie nut, and then, if the 
screwing up of the nut continues, the action is practically that of a hy- 
draulic press, and the pressure of the entire ring of material inwardiy against 
the wall of the pipe will serve to bend in the latter, if, as above suggested, 
the coupling members are strong enough to stand the strain. 

"Obviousiy, liowever, the construction and mode of opération in any such 
squeeze paclîing are not those whicli characterize tlie Burgess patent in suit, 
in which, as lias been repeatedly polnted out, there is no déformation of 
the hard métal cône, except at its thiii edge, and in which, coiisequentl.y, the 
cône never takes tlie shape of the cavity of the nut, or varies from its orig- 
inal shape, except at its thin edge. 

"Tlie practical différence between the squeeze packing and the Burgesa 
coupling is marked, particularly when it cornes to uncoupling the pipes and 
reconnecting theui, which opération, in a squeeze packing, ordinariiy re(]uires, 
or at least is very likely to require, the repiacing of the packing material, 
in order to insure the tightness of the joint when the pipes are eoupled a sec- 
ond time, whereas in tlie Burgess coupling the pipes may be uncoupled and 
recouîiled repeatedly and for an indefinite number of finies, without any re- 
newais and without the least tendency to produce a leaky joint, and whereas 
the efCect of the first setting up of the coupling uut, in the case of the Burgess 
coupling, is to mechanically seal the cône to the pipe around the thin edge 
of the cône, where it is crimped into the pipe, and in the squeeze packing, the 
packing material becomes unlted, in so far as it does so at ail, to the nut 
rather than to the pipe, by beiiig forced into the threads of the nut, from 
which it must frequently be dug out in order to be replaced, when the nut is 
loosened. 

"Kvery such squeeze packing — ^the one illustrated in this French patent. No. 
340,i3.'i7, for exaniple — is therefore distinctly ditferent in theory and mode of 
opération from the coupling of the Burgess patent in suit, and fails to re- 
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spond in spirit or In terms to the claiuis of the Burgess patent, and particu- 
larly to Its claims 3 and 4, Inquired of." 

From a perusal of the foregoing, it will be apparent that whatever 
invention, if any, there be in complainant's patent, must réside in very 
narrow bounds. It seems to be practically admitted by complainant 
that it résides in the angle of the taper of the cône or sleeve with re- 
lation to that of the flared mouth of the bushing or nipple, and, ap- 
parently, to some extent, in the material used in making the cône or 
sleeve. 

In the Pennie patent, each of the coupling nuts of the double cou- 
pling parts has a conical extension which differs in angle from the taper 
of the leaden or other soft métal sleeve cône, the purpose of which is 
identical with that of the beveled mouth of the nipple in its action 
upon the reduced or thin end of cône of the patent in suit. In the 
one case, the compression of the end of the cône is efïected by the bev- 
eled extension on the coupling nut, and the other, by the beveled open- 
ing at the mouth of the nipple. In each case, the thin or reduced ends 
are swaged and driven into the pipes or other articles to be coupled, 
so as to form a bead and groove connection, and consequently a tight 
joint. 

The Grannan patent discloses a device almost identical with that 
of the patent in suit. While it is a packing for valve stems, it belongs 
to an art analogous to that of the Burgess patent. It is manifestly ca- 
pable of use in pipe and rod coupling without changing its form or 
function. The parts are so adjusted as to force the tapered or thinned 
ends of the packing or double cône in a sw^aging manner against the 
valve stem. The patent does not call for the bead and groove, though 
it is évident it would be présent, as the same conditions as to pressure 
prevail as in Burgess' device. 

Grannan prefers to make his cônes of brass. The spécification calls 
attention to the fact that the ends of the packing or cône may be in- 
creasingly compressed. This could not fail to resuit in a bead and 
groove connection. 

In the French patent, above set out, the bead and groove connection 
brought about by the compression of the cône or sleeve is clearly 
shown. It is not, however, a sinking of the end of the cône into the 
pipe, but one corresponding to the distorted body of the cône after com- 
pression. In view of the prior art, as above set out, it hardly seems 
possible that there can be anything of novelty in the invention claimed 
to be covered by the patent. 

The trial judge, in dismissing the bill for want of equity on the 
ground of lack of patentable novelty, rested his decree upon the fact 
that the device of the patent was, for ail the purposes of that hearing, 
substantially identical with, and anticipated by, that previously known 
to défendant and the McCanna Manufacturing Company. 

From the évidence it appears that some time during the spring and 
summer of the year 1907 the McCanna Manufacturing Company caused 
to be made certain blue prints of the several parts of a compression 
coupling joint, substantially in appearance identical with those of the 
patent in suit, Thèse original drawings are produced as exhibits in 
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the case, Nos. 2, 7, 9, and 10. On June 20, 1907, said company quoted 
priées to the A. Nelson Manufacturing Company on varions of the 
coupling parts, as shown by correspondence in évidence and orally, 
among which were included 10,000 of the brass compression cônes, in 
ail essential respects similar to those hère in suit. Receipts for pay- 
ments for the parts are also shown in the record. An examination of 
the blue prints shows that the angle of the cône is somewhat sharper 
than that of the mouth of the nipple. Certain other physical exhibits, 
viz., spark pings, Exhibits Nos. 48 and 50, cône, Exhibit No. 8, nipple, 
Exhibit No. 11, and other exhibits, Nos. 44 and 49, ail made by the 
Nelson Company prior to date of patent, are produced. Thèse dis- 
close the f act that the cône will not fit into the flare of the nipple, but 
first strikes the same on or near its (the cone's) small end, so that, 
when the nut is screwed up, the thin end of the cône is forced or 
swaged above the pipe as in the patent in suit. So far as the évidence > 
goes, there was no substantial différence between the McCanna-Nelson 
compression device and that of Burgess. The former clearly was made 
public in 1907, in a form adapted to practical use, and the trial court 
found that it was in public use, though for a period less than two years 
anterior to the filing of the Burgess application. The facts of the case 
plainly distinguish it from Mueller Mfg. Co. v. Glauber, 184 Fed. 609, 
106 C. C. A. 613. Under the doctrine of Stitt v. Eastern Rv. Co. (C. 
C.) 22 Fed. 649, Coffin v. Ogden, 18 Wall. 120, 21 E. Ed. 82i; Buser v. 
Novelty Co., 151 Fed. 478, 81 C. C. A. 16, Brush v. Condit, 132 U. S. 
48, 10 Sup. Ct. 1, 33 L. Ed. 251, Mast, Foos & Co. v. Stover, 177 U. S. 
485, 20 Sup. Ct. 708, 44 L. Ed. 856, Wilson v. Townley, 125 Fed. 491, 
60 C. C. A. 327, Bâtes v. Coe, 98 U. S. 46, 25 L. Ed. 68, Eastman v. 
Mayor, 134 Fed. 844, 69 C. C. A. 628, Consolidated Fruit Jar Co. v. 
Wright, 94 U. S. 92, 24 L. Ed. 68, Egbert v. Lippmann, 104 U. S. 333, 
26 L. Ed. 755, and Dalby v. Lynes (C. C.) 64 Fed. 376, the trial judge 
was right in holding that the patent in suit was anticipated by the Mc- 
Canna device. 

The foregoing disposes of the errors assigned. The decree of the 
District Court is affirraed. 



MORGAN GARDNER ELECTRIC 00. v. BUETTNER & SHELBURXE 

MACH. CO. 

(Circuit Court of Appeals, Seventh Circuit. January 7, 1913.) 

No. 1,793. 

1. Patents (§ 328*) — Infkingemekt — Coal-Minino Machine. 

Tlie Rausclier patent. No. 574,822, for a coal-mlning macliiue, covers a 
combination in one structure of two devices of tlie prior art, aud is not 
infringed by one who made and sold one of sucli devices, unless it was 
sold witli the intention tliat it sliould be used as a part of tbe patented 
combination. 

2. Patents (§§ 255, 259*) — Infbingement — ruENisiiiNO Repaibs fob Pat- 

ented Machine. 

ïlie manufacturer of a patented coal-miuing machine, parts of which 
were subject to fréquent breakage, wlio sold the same without restric- 

•For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Eep'r Indexe» 
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tions, has no œonopoly of the right to f urnish repairs, or to replace such 
parts when broken, and another, who maUes and furnishes the same on 
orders from the owner of the machine, is net chargeable with either di- 
rect or contributory infringement. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 397, 399, 400- 
402 ; Dec. Dig. §§ 255, 259.*] 

Appeal from the Circuit Court of the United States for the District 
of Indiana; Albert B. Andersen, Judge. 

Suit in equity by the Morgan Gardner Electric Company against the 
Buettner & Shelburne Machine Company. Decree for défendant, and 
complainant appeals. Affirmed. 

One Edward P. Rauscher made application to the Patent Office for a patent 
for improvements in coal-miuing machines, which application was flled April 
23, 1896, and numbered 588,747. Of the six claims asked for, ail were re- 
jected by the examiner. Appllcant thereupon amended bis application, by 
canceling the six claims and substituting two new ciaims. Of thèse claims, 
one was allowed, being the claim in suit, and clalm 2 rejected. The patent 
in suit was granted January 5, 1897, and numbered 574,822. Its one clalm 
reads as ïollows, viz. : "In a device of the class descrlbed, the comblnatlon 
with a drlven shaft d', and worm d*, longitudinally movable thereon, of the 
hollow washer E, resting upon said worm and having a conical hole in its 
upper end, and a collar E', having a correspouding couical end resting in the 
conical hole in the washer, whereby the collar K' wlll split the washer B, be- 
fore sufficient strain is put upon the other portions of the machine to injure 
the same, substantially as described." 

Original claims 1 and 2 in terms covered the protection device alone. 
Claims 3, 4, 5, and 6 covered the same in combination with the so-called chan- 
neling machine described in the spécifications, which is, in substance, the de- 
vice of patent No. 550,283, granted to E. 0. Morgan, on Xovember 26, 1895. 
Thèse were ail rejected by the examiner, upon références to prior patents. 
It cannot be claimed that either of the two devices of the combination, viz., 
the ehanneling machine or the protective device, is new. The former is sub- 
stantially the ehanneling machine of E. C. Morgan, No. 550,283, aforesaid, 
and the latter is found, in substance. In patent No. 158,800, granted Jan- 
uary 19, 1875. The claim is for a combination of the two in one structure. 

The ehanneling machine of the chain machine order is, in practice, so ap- 
plied to coal mining as to eut a narrow channel or kerf under the wall of 
coal presented by the walls of the room or ehamber in which it is used. The 
frame carrying the cutter is moved close to the foot of the wall to be under- 
cut. The cutter is àdvanced into the wall by means of a motor or other 
driving device. As it is fed into the bed of coal, It often encounters very 
hard substances, such as rock or sulphur balls, or is wedged by the falling 
of the coal above It, and subjected to unusual strain, whereby it becomes 
broken or damaged. The patent in suit seeks to provide a means to pro- 
tect the machinery from breaklng under this unusual strain, and for auto- 
matically reversing the feed when at its thrust limit, and for automatically 
stopping the feed at the end of the return movement. 

The défendant is charged with direct and contributory infringement. The 
charge of direct infringement is based by complainant upon the flling by de- 
fendant of one dummy order to the Hart Williams Coal Company of the com- 
plète protective device, inspired by complainant. The charge of contribu- 
tory infringement rests upon the manufacture by défendant of several of 
the parts or éléments of the protective device, and the alleged miscellaneous 
sale thereof by défendant to any person desiring them. Other évidence is 
set eut in the opinion. The bill asks for a permanent injunction to restrain 
infringement, and for other relief. In its amended answer, défendant sets 
up the invalidity of the patent, and dénies infringement. 

The District Court, on hearing, dismissed the bill for want of equity. For 
error, the failure of the court to decree validity and infringement is assigned. 

•For other cases see same toplc &, § numbeb in Dec. £ Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Glenn S. Noble, of Chicago, 111., for appellant. 
John T. & Will H. Hays, of Sullivan, Ind. (Arthur M. Hood, of 
Indianapolis, Ind., of counsel), for appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

KOHIvSAAT, Circuit Judge (after stating the facts as above). [1]- 
So far as the record shows, appellee never manufactured a complète 
mining machine of any kind, nor had it ever manufactured or sold a 
complète protective device, with the exception of one sale, and that 
sale was procured by complainant. It novvhere in the record appears 
that the device so sold was intended for use in connection with an in- 
fringing machine. On the contrary, it appears that défendant never 
sold the sleeve or coUar, except in the one instance when complainant 
caused it to be ordered through said Hart Williams Coal Company, 
and then the same were ordered as parts for "Morgan Gardner Stand- 
ard D chain mining machines." Of the éléments of the protective 
device furnished on that occasion, it appears from the record that de- 
fendant did not hâve on hand the worm, but had to purchase it else- 
where, and that, when furnished, it did not fit the shaf t. From de- 
f endant's catalogue it is shown that it advertised : 

"List and priées of parts we hâve for the Morgan & Gardner Type Ohain 
Coal-Mining Machines, Novemher, 1908." 

Thus it is clear that défendant held itself out as being ready to fur- 
nish certain parts of complainant's patent, and the question of law pre- 
sented is: Did such action on def endant's part constitute direct or 
contributory infringement of the patent in suit? If we hâve correcrly 
stated the scope of the patent, as we think we hâve, then défendant 
has not directly infringed the same, since it has never manufactured 
or sold any channeling mining machines, and, therefore, has not in- 
fringed the combination. Whether or not it has been guilty of con- 
tributory infringement dépends upon a construction of that term. 
Contributory infringement is intentional aid or co-operation in trans- 
actions which collectively constitute complète infringement. Walker 
on Patents (4th Ed.) § 407 and authorities cited; Robinson on Pat- 
ents, § 905, and authorities cited. 

Where a person manufactures or sells a device particularly adapted 
to be used in performing a patented process, and such is his intention, 
he is liable for any infringement which thereafter occurs in accord- 
ance with his intention. Walker on Patents (4th Ed.) § 407. Where, 
however, the thing furnished is adapted to use for other purposes 
than to be a part of a patented article, and the person furnishing the 
same does not know that it is to be thus used, he is not an inf ringer. 
Walker on Patents (4th Ed.) § 407. 

As above stated, the record fails to show any évidence of intent on 
the part of appellee to furnish parts for any infringing machine, and 
it must be assumed for the purposes of this suit that it did not. 

[2] Appellant contends that the supplying of the différent éléments 
of the protective device, by one or other than itself, when once broken 
in the opération of its mining machines, constituted infringement. It 
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wiir be borne iil mind that the machines were sold without restriction of 
any kind ; that the sleeve or coUar was not supphed in any instance, 
excepting in the case of the protective device furnished to the Hart 
WiUiams Company on appellant's connivance ; that, so far as appears 
from the record, that sale was for use in appellant's machine. It is 
évident that the protective device was of a perishable character. Its 
destruction, or that of some of its parts, was contemplated by the ap- 
pellant, as well as by those to whom the latter sold its mining machines, 
yet no attempt was made ,to limit the purchaser in respect to the source 
from which it should procure the repair parts. 

"The mère fact that the patentée is able and willing to replace the in- 
jured parts, and make the repairs, is not alone sufflcient to vest in him a 
monopoly of this work. If the purcliaser sees fit to make necessary repairs 
himself, or employs others for that purpose, he has a right to do so." Wag- 
ner Typewriting Co. v. Webster (C. C.) 144 Fed. 405. 

în a number of cases cited to section 302a, Walker on Patents 
(which reads in part: "A purchaser may repair a patented machine 
which he has purchased, by replacing broken or worn-out unpatented 
parts, so long as the identity of the machine is not destroyed"), the rule 
adhered to in Wagner Typewriting Co. Case, is followed. See, also, 
30 Cyc. 985. In the présent case, the appellee had the right to make 
repairs. It did nothing more. To replace the hollow washer and 
other separate parts of the protective device did not destroy the iden- 
tity of the patented device. It was clearly a repair contemplated by 
the appellant when it sold the mining machine. To hold otherwise, 
in the absence of some restricting license or other limitation, would re- 
suit in the extension of appellant's monopoly beyond the terms of the 
government's grant. We are therefore of the opinion that no inf ringe- 
ment has been shown. 

In view of the foregoing, it becomes unnecessary to pass upon the 
other questions presented. 

Afïirmed. 



WINCHESTER REPEATING ARMS CO. v. OLMSTED. 

(Circuit Court of Appeals, Seventh Circuit. January 7, 1913.) 

No. 1,920. 

1. Patents (§ 294*) — Suit fob Infbingement — Peeliminaet Tnjunction — 

DiSCBETION. 

While the granting or refusai of a preliminary injunction iu a patent 
suit is within the sound discrétion of the trial court, sueh discrétion 
does not extend to a refusai to apply well-settled priuelples of law to a 
conceded or iudisputable state of facts. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 473; Dec Dig 
§ 294.* 

Grounds for déniai of preliminary injunction in patent infringeœent 
suits, see note to Johnson v. Foos Mfg. Co., 72 C. C. A. 123.] 



•For other cases .see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Patents (§ 257*) — Infeingement — Violation of Price Restrictions. 

Where the manufacturer of a shotgun, several parts of which were 
covered by patents, sold the same under contracts Imposing price restric- 
tions on their resale, and both the validity of the patents and sueh re- 
strictions had been aequiesced in by dealers and the public for several 
years, a dealer vvho, with knowledge of such facts, sells such guns at 
less than the price fixed by the maker, is chargeable with infriugement. 

[Eà. Note.— For other cases, see Patents, Cent. Dig. § 398; Dec. Dig. 
§ 257.*] 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois; Kenesaw M. Landis, 
Judge. . . ■ . 

Suit in equity by the Winchester Repeating Arms Company against 
Léon A. Olmsted. From order denying preliminary injunction, com- 
plainant appeals. Reversed. 

Frank F. Reed and Edward S. Rogers, both of Chicago, 111. (George 
D. Seymour, of counsel), for appellant. 
Fred Gerlach, of Chicago, 111., for appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge. [1] Appellant seeks the reversai of a de- 
cree denying a preliminary injunction in a suit for infringement of 
patents. As a rule, the grant or refusai of a preliminary injunction is 
a matter within the sound discrétion of the trial court ; and where 
the preliminary record discloses that the validity of the patents was in 
doubt, that the fact of infringement was uncertain, and that, in view 
of such doubts and uncertainties, an injustice niight be inflicted upon 
the défendant greater than any benefit that might accrue to complain- 
ant from the preliminary decree, the reviewing tribunal will not weigh 
the conflicting showings with respect to the facts of validity, infringe- 
ment, or comparative equities, but will let the case go to final hearmg 
undisturbed, laecause abuse of discrétion is not made affirmatively to 
appear. Such is the doctrine of the cases cited by appellee.^ But dis- 
crétion (which must be légal discrétion, not merely the individual view 
or will of the particular chancellor) does not extend to a refusai to ap- 
ply well-settled principles of law to a conceded or indisputable state 
of facts.^ If this is not so, Congress did a vain thing in providing 
at ail for appeals from preliminary injunctional decrees. 

1 Gillette Safety Razor Co. y. Durham Duples Razor Co. (D. C.) 197 Fed. 
,575; Lovell-McConnell Mfg. Co. v. Automobile S. Mfg. Co. (C. 0.) 193 Fed. 
058, (i62; Whippany Mfg. Co. v. United Indurated Fibre Co., 87 Fed. 215. 
30 C. C. A. 615; Standard Elevator Co. v. Crâne Elevator Ce, 56 Fed 718 
6 C. C. A. 100 ; George Ertel Co. v. Stahl. 65 Fed. 519, 13 C. C. A. 31 ; Bruslî 
Electric Co. v. Electric Storage Battery Co. (C. C.) 64 Fed. 775; Brookfleld 
et al. V. Elmer Glassworks (C. 0.) 132 Fed. 312; Blakey v. National Mfg. Co 
95 Fed. 136, 37 C. C. A. 27. 

2 Charles E. Hires Co. v. Cousumers' Co., 100 Fed. 809, 41 C. C. A. 71 ; 
Staiiaard Elevator Co. v. Crane Elevator Co.. 50 Fed. 718, 6 C. C. A 100; 
Aniei'icnu Cereal Co. v. Eli Pettljohn Cereal Co., 76 Fed. .'Î72, 22 C. C. A 2;S<i'. 



•For oUier cases see same topic & § number in Dec. & Am. Diga. ISO? to date, & Rep'r Indexes 
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[2] From the record herein it appears that the following facts are 
either conceded or established beyond controversy : Appellant, manu- 
facturer of firearms, is owner of patents 564,421, 599,587, 605,734, 
659,928, and 839,390, for repeating, take-down, magazine, éjecter, and 
cartridge-stop f eatures of breech-loading shotguns ; that the improve- 
ments are substantial and valuable, are susceptible of conjoint use, and 
are so used in making the modem Winchester repeating shotgun ; 
that appellant has never licensed any one to manufacture its patented 
guns, but has itself made and marketed them to the extent of half a 
million in the last 15 years ; that appellant has sought to control, not 
only the manufacture, but also the terms of sale, of its patented guns — 
that is, has put price restrictions upon dealers into whose hands it sent 
its guns ; that upon each gun sent out were placed notices of the pat- 
ents and of the price restrictions; that the public and makers and 
dealers hâve acquiesced in the asserted validity of the patents (going 
back to 1896) and hâve respected appellant's rights as claimed both 
under the patents and the price restrictions ; and that appellee, a re- 
tail dealer in firearms, with complète knowledge of each of the fore- 
going facts, somehow obtained a supply of appellant's patented guns, 
and was advertising and selling them at eut priées. 

On thèse facts the law is that appellee by his acts was committing 
and threatening to continue willful trespasses upon a part of the terri- 
tory within the patent monopoly that the owner had reserved. Henry 
V. Dick, 224 U. S. 1, 32 Sup. Ct. 364, 56 h. Ed. 645, Victor Co. v. 
The Pair, 123 Fed. 424, 61 C. C. A. 58, and numerous cases coUated 
by appellant," with none to the contrary cited by appellee or found 
by us. 

The decree is reversed, with the direction to grant the preliminary 
injunction as prayed. 

3 Henry v. A. B. Dick Co., 224 U. S. 1, 32 Sup. Ct. 364, 56 L. Ed. 645; 
Victor Co. V. ïhe Fair. 123 Fed. 424, 61 C. C. A. 58; Edison v. Smith Mer- 
cautile Co. (C. C.) 188 Fed. 925; Bernent v. National Harrow Co., 186 U. 
S. 70, 22 Sup. Ct. 747, 46 L. Ed. 1058 ; Tlie Fair v. Dover Mfg. Co., 166 Fed. 
117, 92 0. C. A. 43; N. J. Patents Co. v. ScliaefEer (C. C.) 159 Fed. 181; Id., 
178 Fed. 276, 101 O. C. A. 540; Commercial Acet.vleue Co. v. Autolux Co. 
ce. C.) 181 Fed. 387; Dick v. Milwaukee Off. Specialty Co. (C. C.) 168 Fed. 
«30; A. B. Dick Co. v. Henry (C. C.) 149 Fed. 424; Automatic Pencil 
Sliarpener Co. v. Goldsmith Bros. (0. C.) 190 Fed. 205; Waltham Watcli 
Co. V. Keene (C. C.) 191 Fed. 855; Crown Cork & Seal Co. v. Standard 
Brewery Co. (C. C.) 174 Fed. 252; Heaton P. B. F. Co. v. Eurêka Spee. 
Oo., 77 Fed. 288, 25 C. C. A. 267, 35 L. R. A. 728; Cortelyou v. Lowe, 111 
Fed. 1005, 49 O. C. A. 671; Cortelyou v. Johnson, 145 Fed. 933, 76 C. C. 
A. 455; Rupp & W. Oo. v. Elliott, 131 Fed. 7.30, 65 C. C. A. 544; Tubular 
Rivet Co. V. O'Brien (C. C.) 93 Fed. 200; ^îolian Co. v. Juelff Co., 155 Fed. 
119, 86 C. C. A. 205 ; Victor, etc., Co. v. Leeds & Catlin Co. (C 0.) 150 Fed. 
147; Leeds & Catlin Co. v. Victor, etc., Co., 154 Fed. 58, 83 C. C. A. 170, 
23 L. R. A. (N. S.) 1027; Rubber Tire Co. v. Milwaukee Ce, 154 Fed. 358. 
83 C. C. A. 336 ; Indlana Co. v. Case Co., 154 Fed. 365, 83 C. C. A. 343 ; Na- 
tional Phonopraph Co. v. Schlegel, 128 Fed. 733, 64 C. C. A. 594; Crown 
Cork Co. V. Brooklyn Bottle Stopper Co. (C. C.) 172 Fed. 225; Edison Co. 
V. Pike (C. C.) 116 Fed. 863; Providence Rubber Co. v. Goodyear, 9 Wall, 
788, 19 L. Ed. 566; Mitchell v. Hawley, 16 Wall. 544, 21 L. Ed. 322; Paper 
Bag Case, 210 U. S. 405, 425, 28 Sup. Ct. 748, 52 L. Ed. 1122; Hobbie v. 
Jennison, 149 U. S. 355, 13 Sup. Ct. 879, 37 L. Ed. 766; Board of Trade 
V. Christie Co., 198 L*. S. 236, 25 Sup. Ct. 637, 49 L. Ed. 1031 ; Straus v. 
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MORGAN CONST. CO. et al. v. FORTEK-MILLER ENGINEERING 00, 

et al. 

(District Court, W. D. Peimsylvania. February 24, 1913.) 

No. 104. 

1. Patents (§ 328*) — VAUDiiy and Infeingement — Furnace for IIeatikg 

Ingots. 

Ttie Morgan patent. No. 032,020, for a fnrnaco for heati.ig ingotis or 
billets, covers a combination of éléments, ail of wMch were coucededly 
old in the art ; but the dominant feature of tlie combinatiou, wbich cou- 
sists in so arrautciiig tlie fuel and air ports as to flx a zone of maximum 
lieat at a certain point in tbe furnace and the construction of an in- 
clined track witli ils apex in sucli predetermined zone, so as to quickly 
and automatieally remove the billet therefrom for delivery at the mill 
witli a miuinmm exposure to the air, was uew, and, as so limited, the 
patent was not auticipated and is valid. It is uot iniriufçod, liowever, 
by a furnace which is so eonstructed that the zone of maximum heat 
eannot be ]iredeterniined, but is subject to variation. 

2. Patents (§ 328*) — Invention — FtJKNACE Fon IIeatisg Ingots. 

ïhe Laughlin & Reuleaux reissue patent, No. 11,666 (orifrinal No. 582,- 
476), for an improvement iu a continuons lieating furnace tor lieatiug 
billets or ingots, is void for lack of invention in view of the prior art. 

In Equity. Suit by the Morgan Construction Company and Alex- 
ander Laughlin against the Forter-Miller Engineering Company, Dil- 
worth, Porter & Co., Limited, and Lawrence Dilworth, Chairman. On 
final hearing. Decree for défendants. 

Christy & Christy, of Pittsburgh, Pa. (T. Nota McGill, of Washing- 
ton, D. C, of counsel), for complainants. 

Charles M. Clarke, of Pittsburgh, Pa., for défendants. 

YOUNG, District Judge. Tlie complainants filed their bill of Com- 
plaint, charging the défendants with having infringed certain lecters 
patent owned by the complainants. It appears from the bill of com- 
plaint that letters patent of the United States, No. 632,020, were 
granted to the Morgan Con.strnction Company, as assignée of C. H. 
Morgan, for an improvement in furnaces for heating ingots or billets, 
and that letters patent of the United States, No. 582,476, were granted 
to Alexander Laughlin, as the assignée of Alexander Laughlin and 
Joseph Reuleaux, and that subsequently the last letters patent were 

American Publishers' Ass'n, 177 N. Y. 473, 69 N. E. 1107, 64 L. R. A. 701, 
101 Am. St Rep. S19; Authôrs' & Newspapers' Ass'n v. G'Gornian Co (c' 
C.) 147 Fed. 616; Hunt v. N. Y. Cotton Exclmnge, 205 U. S 3-^2 27 Sup 
et. 529. 51 L. ^ Ed. 821 ; Betts v. Willmott, 25 L. T. R. (N. S.) 188, L. U. 
6 Oh. 2,39 ; Société Anonyme v. Tilghman's Patent, etc., Co., 49 L.' T. r! 
(N. S.) 451, L. R. 25 Ch. D. 1; British Mutoscope, etc., Co. v. Homer 84 
L. R. (N. S.) 26, L. R. 1 Oh. 671; Incandescent Gas Light Co. v. Cantelo, 
12 Rep. Pat. Cas. 262; Incandescent Gas Light Co. v. Brogden, 16 Rep.' 
Pat. Cas. 183; Badische Anilin und Soda Fabrik v. Isler, [1900] 1 Ch. J)iv" 
611; 23 Rep. Pat. Cas. 173; McGruther v. Pitcher, [1904] 2 Ch. Div'. 306^ 
91 L. T. R. 678; National Phonograpli Co. v. Menck, 27 L. T. R 239 104 
L. T. 5 (Feb. 3, 1911) ; V. S. v. ,Wlnslow (D. C.) 195 Fed. 578 ; Winchester 
Repeating Arms Go. v. Evans (not for publication). 



•For other cases see same topic S § ntjmbe» In Dec. & Am. Digs. 1307 to date, & Rep'r Indexes. 
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reissued to Alexander Laughlin; the reissue number beiiig 11,666. 
It also appears by the bill of complaint that, under the letters patent 
No. 632,020, Alexander Laughhn, one of the complainants, obtained 
the exclusive right, except as to the Morgan Construction Company, 
to manufacture and use the said invention, and that the said Morgan 
Construction Company, under the said letters patent No. 11,666, ob- 
tained the exclusive license, except as to Alexander Laughlin, to man- 
ufacture and use the invention described in that patent. The com- 
plainants in their bill of complaint limit the infringement of the Mor- 
gan patent. No. 632,020, to the third, fourth, fifth, sixth, and seventh 
claims thereof, and also limit the infringement of letters patent No. 
11,666 to the tenth claim thereof. 

The défendants in their answer set up as a défense that they hâve 
not infringed the complainants' patents; and, further, that the said 
Charles H. Morgan, the complainants' assigner of patent No. 632,020, 
was not the original inventer of the alleged inventions and improve- 
ments described in said letters patent, but that the inventions and im- 
provements described in said letters patent were prior to the alleged 
inventions of Morgan fully described in certain letters patent issued 
in the United States and in certain British and German patents ; and 
also that the inventions and improvements claimed in said letters pat- 
ent had theretofore been used at the Cambria Iron Works in the city 
of Johnstown, Pa., in the year 1886. As to patent No. 11,666, the de- 
fendants set up the défense that the said Alexander Laughlin and 
Joseph Reuleaux were not the original inventors of the alleged inven- 
tions and improvements described in those letters patent, but that the 
inventions and improvements described in those letters patent were 
prior to the alleged inventions of Laughlin and Reuleaux fully de- 
scribed in certain letters patent issued in the United States. 

We shall consider this case in the foUowing order: First. Were the 
letters patent granted to Charles H. Morgan under the number 632,020 
anticipated by other patents or prior use ? Second. If said letters pat- 
ent were not anticipated, what is the scope of the invention made by 
Charles H. Morgan? And, third. Hâve défendants infringed those 
letters patent as construed and limited by the court? It will also be- 
come necessary to consider, first, whether or not the letters patent, No. 
11,666, granted to Laughlin and Reuleaux, were anticipated by other 
patents ; and, second, whether the défendants hâve infringed those 
letters patent. 

[1] An examination of the letters patent cited as in anticipation of 
the letters patent involved in this case, viz., Allen's United States pat- 
ent. No. 234,162, Daniel's United States patent. No. 38.5,247, and Dael- 
en's German patent. No. 74,484, together with the file wrapper and 
contents of Morgan's application in the Patent Office, and together 
with the expert witnesses on both sides of the case, clearly shows that 
ail of the éléments claimed in Morgan's patent had been theretofore 
invented and used. This is clearly seen, if we first set down before us 
the claims of the Morgan patent: 

"1. The combinatlon, in a furnace for heating Ingots or billets, of a heat- 
Ing-chamber, conduits for gaseous fuel opening into said heatlng-chamber and 
at opposite sldes thereof, whereby two opposing currents of gaseous fuel are 

208 F.— 32 



498 203 FEDERAL REPORTER 

directed transversely Into sald heating-chainber, and means for Imparting a 
downward direction to eacà of said currents as it approaches tlie center of 
tlie heating-chamber, substantially as described. 

"2. Tlie combiuation, in a furnace for heatlng ingots or billets, of a lieat- 
iug-chamber, conduits for gaseous fuel opening Into said heating-chamber at 
one end and at opposite sides thereof, whereby two opposing currents of gas- 
eous fuel are directed transversely into said heating-cliamber, means for im- 
parting a downward direction to sald currents as they lipproach the center of 
the heating-chamber, and an escape flue at the opposite end of the heating- 
chamber, whereby said transverse currents are diverted into a longitudinal 
current, substantially as described. 

"3. In a furnace for heating Ingots or billets, the combination with a heat- 
ing-chamber having openlngs at opposite ends for the admission and deliv- 
ery of heated ingots or billets and an opening for the admission of gaseous 
fuel to said chamber, between its ends, whereby a zone of maximum beat is 
maintained, of an inclined track exteudiug from said delivery opening to a 
point between the charging end of the furnace and a vertical plane passing 
transversely through said chamber and said fuel opening, by which a heated 
ingot or billet is moved by gravity from the zone of maximum heat through 
said delivery opening, substantially as described. 

"4. In a furnace for heating ingots or billets, the combination with a heat- 
ing-chamber having openings at opposite ends for the admission and delivery 
of heated ingots or billets, and an opening for the admission of gaseous fuel 
to said chamber, between its ends, of an inclined track extending from said 
delivery opening to a point between the charging end of the furnace and a 
vertical plane j)assing transversely through said cliamber and said fuel open- 
ing, and a pushing nieclianism by which the ingots or billets are pushed upou 
said inclined track, substantially as described. 

"5. In a furnace for heating ingots or billets, the combination with a heat- 
ing-chamber having an opening at one end for the admission of ingots or bil- 
lets, an opening for the delivery of lieated ingots or billets, and an opening 
for the admission of gaseous fuel to said chamber between the charging end 
of the furnace and said delivery opening, of an inclined track extending 
from said delivery ojjening to a vertical plane passing transversely through 
said chamber and through said fuel opening, whereby the ingots or billets 
as they become heated. are carrled by gravity through said delivery opening, 
substantially as described. 

"6. In a furnace for heating ingots or billets, the combination with a heat- 
ing-chamber provided with an opening at one end for the admission of 
ingots, an opening at its opposite end for the delivery of heated ingots and 
an opening near the delivery end of the chamber for the delivery of gaseous 
fuel, of a track extending longltudinally through said chamber, and hav- 
ing an inclined section inclosed withiu sald chamber and extending from 
said delivery opening to a vertical plane passing transversely through sald 
chamber and said fuel opening, whereby an ingot in passing over said track 
is acted upon by gravity at a point opposite said fuel opening, and moved 
ont of the heating-chamber, substantially as described. 

"7. In a furnace for heating Ingots or billets, the combination witli a heat- 
ing-chamber hffving an opening at one end for the admission of ingots, an 
opening at its opposite end for the delivery of heated Ingots, and an open- 
ing near the delivery end of the chamber for the admission of gaseous fuel, 
of a track extending longltudinally through said chamber, sald track having 
an Inclined section on which the ingots are moved by gravity, extending from 
said delivery opening to a vertical plane passing transversely through said 
chamber and sald fuel opening, thereby bringing the inner end of said in- 
clined section opposite the fuel opening, and a pushing mechanlsm by which 
the ingots are pushed alohg the track and ùpon said inclined section, sub- 
stantially as described." 

Thèse claims hâve been careftily analyzed by Prof. Wadsworth, 
called by défendants as an expert (Defendant's Record, 186), and we 
adopt that analysis for the purpose of this case : 



MOEGAN CONST. CO. V. FORTEB-MILLER ENGINEERING CO. 499 

Clalm 3. "In a furiiace for lieating ingots or billets, the combination with 
(1) a heating-chamber having (a) openings at opposite ends for tbe admission 
and delivery of beated ingots or billets, and (b) an opening for the admission 
of gaseous fuel to said chamber, between its ends, whereby a zone of maxi- 
mum beat is maintained, of (2) an inclined track extendlng from said delivery 
opening to a point between the charging end of the furnace and a vertical 
plane passlng transversely through said chamber and said fuel opening, by 
which a heated ingot or billet is moved by gravlty from the zone of maximum 
heat through said delivery opening." 

Clalm 4. "In a furnace for heating ingots or billets, the combination wlth 
(1) a heating-chamber having (a) openings at opposite ends for the admission 
and delivery of heated ingots or billets, and (b) an opening for the admis- 
sion of gaseous fuel to said chamber, between its ends, of (2) an inclined 
track extendlng from said delivery opening to a point between the charging 
end of the furnace and a vertical plane passlng transversely through said 
chamber and said fuel opening, and (3) a puslilng mechanism by which the 
ingots or billets are pushed upon said inclined track." 

Çlaim 5. "In a furnace for heating ingots or billets, the combination with 
(1) a heating-chamber having (a) an opening at one end for the admission of 
ingots or billets, (a') an opening for the delivery of heated ingots or billets, 
and (b) an opening for the admission of gaseous fuel to said chamber between 
the charging end of the furnace and said delivery opening, of (2) an inclined 
track extendlng from said delivery opening to a vertical plane, passlng trans- 
versely through said chamber and through said fuel opening, whereby the 
ingots or billets, as they become heated, are carried by gravity through said 
delivery opening." 

Claim 6. "In a furnace for heating ingots or billets, the combination with 
(1) a heating-chamber provided with ('a> an opening at one end for the admis- 
sion of ingots, (a') an opening at its opposite end for the delivery of heated 
ingots, and (b) an opening near the delivery end of the chamber for the de- 
livery of gaseous fuel, of (2) a track (c) extendlng longitudlnally through 
said chamber, and having (d) an inclined section (d') inclosed witliln said 
chamber, and (d") extendlng from "said delivery opening to a vertical plane 
passing transversely through said chamber and said fuel opening, whereby 
an ingot in passing over said, track is acted upon by gravity at à point op- 
posite sàid fuel opening, and moved out of the heating-chamber." 

Claim 7. "In a furnace for heating ingots or billets, the combination with 
(1) a heating-chamber having (a) an opening at one end for the admission of 
ingots, (a') an opening at its opposite end for the delivery of heated ingots, 
and (b) an opening near the delivery end of the chamber for the admission 
of gaseous fuel, of (2) a track (c) extendlng longitudlnally through said 
chamber, said track having (d) an inclined section on which the ingots are 
moved by gravlty, (d") extendlng from said delivery opening to a vertical 
plane passing transversely through said chamber and said fuel opening, theii 
by bringing the inner end of said iiieuued seciion opposite the fuel opening, 
and (3) a pushing mechanism by which the ingots are pushed along the track 
upon said inclined section." 

The éléments, we thus see, are the oblong furnace, the water-cooled 
pipes making a track for the support of the billets, an inclined track 
at the delivery end, means for introducing fuel and air into the fur- 
nace, and a pushing device to cause the billets to move forward. An 
inspection of the prior patents, especially the Allen, Daniel, and Daelen 
patents, as well as the prior state of the art, as shown by the Cambria 
ftirnace in use in 1886, conclusively shows that each of thèse éléments 
or instrumentalities was old. Not one of them but exists in some form 
or was includèd in some claim of some one of the patents referred to 
or in the Cambria furnace. The patentée recognized this, and on page 
3 of his spécification, at line 115, he says: 
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"I am aware that tlie Indivldual instrumentalities embodied In my improved 
furnace hâve been used before my invention, and I do not claim sucli broadly ; 
but sudh use vs-as in comblnatlons substantially différent from those devised 
by me. 

"I bave deseribed wliat I consider the most désirable means for malntalu- 
ing a zone of maximum beat contlguous to the wall of the furnace at the de- 
llvery end of the heatinK-chamber, comprising opposite side openings for 
transverse currents of gaseous fuel and inclined roof-surfaces ; but I do not 
wish to confine myself to the spécifie means deseribed, as the same may be 
modified and still couie wlthin the scope of my claims. 

"I am aware that it is not new to construct a furnace with openings at the 
opposite ends of the heatlng-chamber for the admission and dellvery of in- 
gots or billets, and with an inclined traclî leadlng from the dellvery opening 
of the heating-chamber to a conveyer and inclosed withlu a separate chamber 
from the heating-chamber." 

This was but the suinming np of what appears over and over again 
in the contents of the file virapper of this patent. It appears, then, t«at 
the patentée took thèse instrumentalities, every one of them conceded 
to be old, and formed the combination set out in his claim. 

It must be apparent, from a considération of the spécification and 
claims of this patent in the light of the former patents and of the lim- 
itations fixed by the applicant as required by the Patent Office, and as 
shown in the file wrapper and contents and the évidence now before 
us, that the main purpose of the Morgan patent was to fix a zone of 
maximum heat in the furnace and to bring to or within that zone an 
inclined track, so that, immediately upon the ingot or billet reaching 
the point of maximum heat, it might be taken quickly and automatically 
from that zone to a conveyer, so as tq be removed to the reducing mill. 
The patentée could not détermine the apex of this inclined track, un- 
less he could bave a well-defined and fixed zone of maximum heat. 
This appears throughout the history of the case while in the Patent 
Office, it appears in the spécifications, it appears in the claims, and it 
appears in the évidence of the witnesses interrogated as to the patent. 

On page 33 of complainants' record, Mr. Julian Kennedy, a witness 
for complainant, and one of the highest authority, testified: 

"The essence of the invention of Morgan is clearly and plainly in arrang- 
ing a gravity or autoniatlc device for quickly takiug the billet from the zone 
of highest heat in the furnace to the outside of the furnace without allowing 
it to linger at the end wall, where it would be clilUed and possibly oxidlzed 
by air accidentally coming in through the crevices around the door left for 
allowing the bloom to pass out." 

And again, on page 34, after testifying as to claim 3, he says : 

"The vital feature of this claim is the inclined track extending into the 
zone of maximum heat. In the spécification the Inventer speciflcally does 
not limit himself to any particular location of this zone ; but he does run 
this inclined track into this zone of maximum heat, wherever it may be." 

Again, on the same page, he says : 

"The vital point of claim 3 is also the vital point in claims 4, 5, 6 and 7. 
Thèse vary in détail and call attention to other features of the furnace ; but 
in each of them the central idea and the dominant feature Is the inclined 
track running into the zone of highest température, thus allowing the billet 
to be quickly abstracted from this zone of highest température and gotten 
out to the mill with a minimum exposure to the air and to oxidlzing gases." 
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Prof. Wadsworth, a witness for défendants, after discussing the 
arrangement of the fuel ports and high-arched f urnace roof (pages 
169 and 170), says, on page 178: 

"Every feature of the design and arrangement of parts — side wall, fuel 
ports, high erovvn, and transversely arehed and Inclined furnace roof — at the 
front or fuel end of the Blorgan continuons furnace bears évidence of a par- 
tleular aim or purpose on the part of the patentée. The purpose, as set forth 
over and over agaln in the spécifications, Is to malntain 'a zone of maximum 
heat * * * at the delivery end of the heatlng-chamber and continues to 
the end wall of the chamher.' (See Unes 12 to 15, page 2, of the spécifica- 
tion.) 'A zone of maximum heat, which is elther within or approximate to 
the plane of the fuel opening, dependlng upon the strength and direction of 
the current of incoming fuel, and also upon the strength of the longitudinal 
current induced by the escape flue at the opposite or charging end of the 
furnace.' (See Unes 40 to 46, page 2, of the spécification.) 'A zone of maxi- 
mum heat contiguous to the delivery end of the furnace. (See Unes 112, 113, 
page 2, of the spécifications.) 'A zone of maximum heat contiguous to the 
vertical end walls of the heating-chamber, vv'lth a gradually inereasing tem- 
pérature towards the entrance end of the chamber.' (See Unes 26 to 30, page 
3, of the spécifications ; also Unes 122, 125, same page.)" 

The apex of the inclined track must be determined by the zone of 
maximum heat. The zone of maximum heat was not to be determined 
by the apex of the inclined track. The pushing device, the arrange- 
ment of the billets crosswise, upon longitudinal tracks, the discharge 
of the billets, either through the sides of the furnace or at the end of 
the furnace, the introduction of fuel and air into the furnace, so as to 
gradually heat the billets from the charging end to the delivery end, 
were ail old, and not only old as separate éléments, but old in combina- 
tion, as in the Cambria furnace and in the Allen patents, British and 
American. Ail, then, that the patentée added to the combination was 
the fixing of a zone of maximum heat and the projecting into that zone 
of an inclined track, the one terminus of which should be its apex 
within the zone and the other terminus the delivery opening. The in- 
troduction of the fuel and air near the delivery end was old, as in 
the Daelen patent ; the inclined track was old, as in the Daelen patent ; 
but the quick passage of the heated billets from the zone of maximum 
heat was new, and the means of efifecting this, viz., the projection of 
the inclined track into a zone of maximum heat, that zone being pre- 
determined by the adjustment of the fuel and air openings, so as to 
produce the maximum heat at a certain point in the furnace, was new ; 
and for this he was entitled to a patent. His claims must therefore be 
limited and interpreted as meaning only, in a furnace for heating ingots 
or billets, the admission into said furnace of gaseous fuel in such man- 
ner that a predetermined zone of maximum heat is maintained within 
certain limits in the heating-chamber thereof, and adjacent to the de- 
livery end of the furnace, in combination with an inclined track, ex- 
tending_ from the delivery opening of the furnace to or within the zone 
of maximum heat. 

Let us now inquire whether or not défendants hâve infringed the 
Morgan patent as thus limited. Albert K. McMillen, a witness for 
complainants, who had seen the défendants' furnace in opération, pro- 
duced a drawing of it marked "Complainants' Exhibit No. 1, Drawing 
Défendants' Furnace" (Complainants' Record, 19), a copy of the same 
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being attached to the Complainants' Record at page 245, and during 
his examination marked numbers on it showing the différent parts, 
and which are explained by the witness, beginning at page 15 of Com- 
plainants' Record. This drawing is conceded to be a îair gênerai rep- 
résentation of défendants' furnace. It is described by Mr. Julian Ken- 
nedy, on page 35 of Complainants' Record, and the succeeding pages, 
as follows : 

"Q. 6. Hâve you read the déposition of Mr. A. K. MeMillen, a witness in 
behalf of the coinplainants in this cause, and hâve yoii exainined and do you 
understand the '(^Complainants' Exhiblt No. 1, Drawing of Défendants' Fur- 
nace,' referred to by Mr. MeMillen? A. I hâve, and I do. Q. 7. New, will 
you please state to the court your understandiug of the construction and op- 
ération of the furnace shown by 'Complainants' Exhibit No. 1, Drawing of 
Défendants' Furnace,' and in doing so please point out such resemblances, 
if any, g,^ you may flnd between the, furnace shown by such exhibit and the 
furnace shown and described by letters patent to Morgan, No. 632,020, and 
liarticularly as deflned by clalnis 3, 4, 5, 6, and 7 thereofV A. The furnace 
shown on thè drawing mentioned, Complainants' Exhibit No. 1, as will be 
évident to any one lookiug at it, is very slmilar to the one shown in the 
patent to Morgan." 

It is also described by Prof. Wadsworth (Défendants' Record, 249) 
as follows : 

"The air for the combustion of the fuel Is iritroduced through a transverse 
passageway ]0, running aeross the furnace ahove the fuel Inlet opening, and 
provided witli a séries Of vertical ports IX and horizontal ports ^2 ; the 
former dischargiug a portion of the air in downward direct currents, which 
meet and commlngle with the euterlng gas streams in the spaees abovë the 
inclined gravity discharge track 16, while the latter discharge the remainder 
of the air supply iiï horizontal, longitudinal enterlng currents, that nieet and 
commingle with the lower gas and air currents in the space back of the be- 
ginning of the gravity incline discharge. Combustion will begin at a point a 
little back of the first: set of air ports 11; but it cannot, of course, be cora- 
pleted until the Ignited and burning mixture of gas and air has been sup- 
plled with tlie additional air which enters through the air ports 12. As the 
currents of gaseous fuel and currents oî air, passing through the ports lH, 
both enter the heating-chamber in longltudinally directed streams at a con- 
sidérable velocity , the point of complète combustion — or substautially com- 
plète combustion — will, in défendants' furnace, be cari-ied well back into the 
heating-chamber proper, and the zone of maxinium beat and maxinmni 
température will in conséquence of this be locnted at a considérable dis- 
tance from the delivery end wall of said chamber." 

It may be assumed, then, that the furnaces bear a strong resemblance 
to each other. But the vital qtiestion is : Hâve défendants infringed 
the Morgan patent as construed hereinbefore ? And this turns about 
the inqtiiry as to the manner of obtaining a zone of maximum beat. 
In the Morgan furnace, we bave seen that the gaseous fuel and air 
are brought in through openings in the opposite side walls, so that thèse 
commingling currents of gas and air are introduced transversely to 
the heating-chamber and are given a downward direction by the arched 
roof, so that there is produced a predetermined zone of maximum beat 
within the furnace and adjacent to the delivery end thereof. 

Referring to the drawing (page 245 of Complainants' Record) and 
to McMillen's testimony (page 23), in the défendants' furnace the gas 
and air are brought horizontally into the furnace through the open- 
ings 9 and 11 in the delivery. end wall, so that they commingle below 
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11, where combustion commences; complète combustion being ob- 
tained just inside the arch M, and the zone of maximum beat extend- 
ing a width of three or four feet f rom 21 to 22. Kennedy was asked 
(Complainants' Record, 46) : 

"XQ. 32. Do you agrée with the witness McMlUen In locating the point or 
zone of maximum beat at ail the points Indlcated by the numéral 22 on the 
exhiblt drawlng? (Complainants' counsel objects to the statement of the ques- 
tion as inaceurate, and refers to XQ.'s 93-95 of McMillen's testimony.) A. 
The point of maximum beat lu a furnace probably changes (rom time to 
time accordlng to the speed wlth whieh the material to be heated is passed 
through it and possible variations in the fuel supply. I should judge, how- 
ever, that the point of maximum beat might be within a very short distance 
either way of the points marked 22, or It might under certain conditions be 
moved over toward the points marked fO. Any where. between thèse points, how- 
ever, I should .iudge would be in a zone of beat which would be amply great 
for imparting the proper température to a billet, whereas close to the end of 
the chamber there would be a zone which would not be nearly so bot, and in 
which combustion would be Incomplète, and where, also, there would be more 
or less free oxygen in the gaseous currents." 

It is unnecessary to refer to the other évidence in the case upon this 
point, because an examination of it, as well as of the évidence above 
referred to, results in the conclusion that in défendants' furnace the 
gas and air are brought through the end wall and longitudinally of the 
furnace, so that a zone of maximum beat is found between the points 
21 and 22. This is just where the défendants' construction départs 
from the Morgan patent. In the Morgan patent, as we bave said, the 
zone of maximum beat is predetermined by bringing the fuel and air 
into the furnace from opposite sides and near the top of the furnace, 
so that the commingling currents will pass transversely into the furnace 
and hâve a downward or vertical direction, thus fixing at a certain 
point in the furnace a zone of maximum beat, and tbereby fixing the 
point of the apex of the inclined track. The patentée of the Morgan 
patent was limited to the introduction of the air and gas through side 
openings, so that the current Would be transverse of the heating cham- 
ber ; and he was also limited to a manner of introduction so that those 
currents would pass down vertically, and not horizontally, for that was 
the only way to prédétermine a zone of maximum beat and détermine 
where the apex of the inclined track should be. The zone was not to 
be left to change or chance — that change or chance which might oc- 
cur from the increased or lessened pressure of air or gas, as described 
by Prof. Wadsworth and Mr. Kennedy, or from the lowering of the 
température of the furnace by the forcing of the furnace by the too 
rapid introduction of cold billets, or by the pulling of the currents of 
air and gas by increased draft through the stack and away from the 
apex of the inclined track — but the certainty of a fixed zone was se- 
cured by the vertical transverse introduction of the gas and air just 
in the manner described. This fixing of the zone was also necessary, 
so that the billet might be removed from the zone of greatest beat, the 
very essence of the Morgan invention, and not pass through a coder 
zone, which would occur, if the zone by change or chance was moved 
towards the charging end of the furnace. 

The défendants' construction, as we bave seen, is defined, and it is 
readily seen that the zone of greatest beat in it might vary greatly. 
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(Wadsworth, Défendants' Record, 249; Kennedy, Complainants' Rec- 
ord, 46.) It is apparent, by the introductiori of the air and gas through 
the end wall horizontally, as in défendants' furnace, it would be im- 
possible to détermine the exact zone of highest température, and to so 
regulate the furnace that tlie zone would be constarit and always at 
practically the same place. Mr. Wellman, an expert for défendants, 
says (page 118, Défendants' Record): 

"The exact point of highest température would be very hard to détermine,, 
depending altogetlier on the manipulation of the gas and air and ehimney 
damper, by the heater in attendance. If he thoroughly understood his busi- 
ness, this point could be varied within quite a high range. The hottest point 
in my .l'udgment, in the regular working of the furnace, would be at a point 
between thie point of entrance of the gas and the outlet of the same, probably 
at a point about 25 per cent, of that distance." 

In a furnace 40 feet in length the zone of greatest beat would be 10 
feet f rom the delivery end wall. Unless this zone could be determined, 
therefore, and practically always kept at the same place in the furnace, 
the position of an inclined track could not be constructed so as to bave 
its apex at or within this zone. The construction of the inclined track 
would necessarily be without regard to the zone of highest beat, and in 
the opération of the furnace would leave a cooler zone between the 
apex and the zone of highest température. The évidence shows that 
this cooler zone does exist in défendants' furnace. Prof. Wadsworth 
(page 250, Défendants' Record) says : 

•"J"he température measurements raade by Mr. Knote show that this zone 
of maximum température in défendants' furnace is, in fact, located nearly 
five feet back or away from the end wall containing tlie fuel entry ports 9, 
and fully three feet away from the point of beginning of the gravity dis- 
charge Incline or slope 16. Mr. Knote's measurements show that the tem- 
pérature in the furnace chàmber at a point very close to the head or begin- 
ning of the inclined slope IG is about 1190 degrees Centigrade, whereas the 
maximum température measured at a point some three feet or more away 
from this was l.'5S0 degrees Centigrade. There would, therefore, be a différ- 
ence in température of 190 degrees Centigrade — 342 degi-ees Fahrenheit — be- 
tween this zone of highest température lu the furnace chamber and the point 
where the bars are discharged by gravlty down the incline J6. As I hâve 
already pointed ont. there is au interval of about three feet between the zone 
or plane of highest température and the beginning of the gravlty diseharge 
track, and this three-foot interval would contaln 24 li4"xlV2" bars. Accord- 
iug to Mr. Devlin's testimony (see answers to Q. 5 and XQ.'s 64 and 65, of 
flrst déposition; Défendants' Record, pages 48, 55, and 56), the bars are de- 
livered from défendants' furnace at an average of about one in every 18 
seconds. The bars would, therefore, on the average, lie ou the horizontal 
portion of the skid tracks and furnace hearth for over seven minutes (24x18 
secs.) after passing through the zone of maximum beat, before they were 
pushed over the head of the gravity incline and discharged through the de- 
livery door. In the normal opération of défendants' furuace, it certainly 
cannot be sald that the bars or heated articles are 'moved by gravity through 
the intervenlng space between the zone of maximum beat and the opening' 
in the delivery end wall, as described by Morgan, in Unes 47 to 49, page 3, 
of the spécification, or that they are 'moved by gravity from the zone of 
maximum beat, through said delivery opening,' as set forth in clalm 3 Of 
the patent In suit." 

It is very apparent, therefore, that défendants by their construction 
do not accomplish that which is the essence of the Morgan patent, to 
wit, the immédiate passage of billets from the zone of maximum beat. 
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Under ail the évidence in this case, considered in the light of the Mor- 
gan patent, as construed, we are of the opinion that the défendants 
by their construction hâve not infringed the Morgan patent. No. 632,- 
020. 

[2] L,et us now consider the Laughlin reissue patent, No. 11,666, 
which is claimed in the bill of complaint to hâve been infringed by de- 
fendants. First, was the Laughlin patent anticipated by other patents 
or prior use ? And this inquiry is confined to the tenth claim thereof , 
which reads as follows : 

"A continuons heating furnace having receiving and dischai'ge openiugs at 
or near the ends of the furnace, and pipes or supports for the billets extend- 
ing from the receiving or charglng opening toward the discharge opening, 
and provlded with one or more cinder pockets arrangea adjacent to and below 
the rear ends of the pipes or billet supports and extending below the latter, 
and openings through the slde walls of the furnace Into sald pockets, thereby 
permitting of the removal of the cinder during the opération of the furnace, 
substantially as set forth." 

The élément of this claim which we are to consider is: 

"Provided with one or more cinder pockets arrangea adjacent to and below 
the rear ends of the pipes or billet supports and extending l)elow the latter, 
and openiugs through the side walls of the furnace into said poclcets, thereby 
permitting of the removal of the cinder during the opération of the furnace." 

The patents ofïered in évidence by the défendants are (Défendants' 
Record, 165): The Conklin patent. No. 132,139; the Eynon patent. 
No. 151,581; the Buck patent. No. 503,926; the Standish patent. No. 
502,593 ; and the Bagley & Roberts patent. No. 550,774. So that we 
may détermine whether or not thèse patents hâve anticipated the 
Laughlin patent, let us détermine, by an inspection of the drawings 
and spécifications, exactly what the Laughlin patent covers. We are 
aided in this by the testimony of Prof. Wadsworth, who, on page 199 
of Défendants' Record, says, in describing this patent : 

"The 'cinder pockets' referred to as the third élément of claim 10 are, 
aecordlng to my understanding, the openings below 'the pipes or billet sup- 
ports 11 just back of the transverse bridge wall 10, thèse openings extending 
transversely across the floor or hearth of the furnace, and being bounded in 
part by portions of the longitudinally extending piers 9, and in part by por- 
tions of the transverse piers 26, when the latter are used. The 'openings 
through the side walls of the furnace into said pockets,' which are specifled 
as the fourth élément of the claim under considération, are openings cor- 
respondiug to those marked 24, 2J,, 2.}, in both Figs. 2 and 14 of the Laughlin 
& lieuleaux patent drawings; tliese openings being provlded, as already ex- 
plained, for the removal of the cinder or scale that may accumulate in said 
pockets." 

Also on page 227 of Défendants' Record : 

"Claim 10 of the Laughlin reissue patent in suit sets forth a combination 
of four parts or characteristics of furnace construction, comprising, general- 
ly stated, two opposite end openings to the heating chamber, pipe or billet 
supports, extending from the charging opening toward the discharge opening, 
cinder pockets arranged adjacent to and below the pipes or billet supports 
near what I hâve termed the front end— but what the Laughlin patent in suit 
refers to as the rear end — and openings through the side wall of the furnace 
into thèse cinder pockets. The drawings of the I^ughhn & Heuleaux patent 
show only constructions in which the parts, which are referred to in this 
claim as 'cinder pockets,' are on the same level as the main bed or hearth 
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of the furnace chamber. Thèse poekets are 'beloW tlie billet supports only 
because said supports are raised on piers above the furnace bed. The side 
door openlngs 24, which communleate with thèse so-called 'ciuder poekets,' 
are likewise entirely above the level of the main bed or hearth of the Laugh- 
lln & Reuleaux furnace construction." 

This seems to be an accurate description of the patent in question. 

We also hâve the benefit of Prof. Wadsworth's expert opinion as 
to the Conklin, Eynon, Buck, Standish, and Bagley & Roberts patents. 
On page 227 of Défendants' Record, he thus describes the Conklin 
patent : 

"In the early Conklin patent of 1872 (No. 132,139) there Is illustrated and 
described a furnace construction, which is not of the continuons heating type, 
but which has receiving and discharge openlngs at the stack flue eud of the 
furnace chamber, and which has a dépression at the opposite end of the 
furnace chamber, which constitutes, in efCect, a cinder or slag pocket that is 
below the rear ends of the material eharged into the heating chamber. This 
Conklin furnace also has openlngs — marked G— tlirough the side walls of the 
furnace into the depressed cinder or slag pocket, and thèse openings permit 
of the removal of such slag or cinder during the o])eration of the furnace. It 
may be further noted that in the regular opération of this Conklin furnace, 
any scalg or semisolid cinder wliicli would not rxju down to the dépression at 
the end of the furnace would he pushed down by the Introduction of tlie 
bars or 'piles' of plates to be heated." 

He thus describes the Eynon patent, No. 151,581, on page 139 of 
Défendants' Record : 

"A further object or resuit of this construction, which is not speeiflcally 
mentioned in the Eiynou patent, is that the dépressions in the tloor of the 
furnace, in which the boxes of pipes S and /' are located, would form cinder 
or scale poekets exteuding transversely across the floor of the heatlng-chamber, 
which would eoUect the scale that might be formed on the surfaces of the 
material belng heated, and which would be scraped ofï or .iarred off thèse 
surfaces, as the bars passed over the supporting pipes. The cinder or scale 
which would thus be collected in the dépressions containing the boxes N and P 
— ^or, more properly speaking, in the poekets formed between the baek sur- 
faces of thèse boxes and the hearth of the furnace — could be readily re- 
moved through enlargements of the openlngs in the side walls of the furnace 
that reçoive the ends of said boxes. Although no enlargements of thèse open- 
ings are speeiflcally sliown in the drawings of the llynon patent, it would be 
a matter easily within the skill of a furnace builder to provide them, and I 
tliink they would be provided as a matter of course, if it was found tliat any 
considérable amount of scale or cinder piled up baek of the boxes A' and P 
in the opération of the furnace. The box Q would also act to scrape and jar 
off any scale which formed on surfaces of the bars as they pass tlirough the 
furnace, and such scale would drop down into the fireplace D, and be removed 
with the cinder and ashes from the pit below the flre grate." 

On page 157 of Défendants' Record he thus describes the Standish 
and Buck patents : 

"In patents Nos. 502,593, to Standish, and 503,926, to Buck, dated respec- 
tively August 1 and August 22, 1893, there are illustrated and described two 
furnaces, to which I eall attention only for the purpose of showiug that it 
was common and ordinary practice to provide openings or poekets in the 
hearth or floor of heating furnaces of ail kiuds and descriptions for the ré- 
ception and collection of cinder and slag. In the Standish furnace, the 
articles to be heated are moved longitudinally through the furnace, by means 
of an endless eonveyer ehain, earrying rods or holders H H, which are mount- 
ed transversely on the ehain and bave one end bent down to form hooks h h, 
on which the blanks or articles are suspended, so as to travel aloug through 
a Slot in the roof of the furnace and become gradually heated to the tem- 
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perature desired. The scale which f omis on the heated surfaces is jarred off 
as the blanks move along, drops down on the floor of the heatlng-chamber, 
and by union with the silicious material of that floor forms clnder or slag, 
which is raked out or flows out through a tap hole T (see best Flgs. 3 and 
5), formed in one of the side walls. The furnace shown in the Buck patent 
Is not a continuons heating furnace at ail, but is a furnace similar in Its 
construction and mode of opération to the furnace of the early Conklin 
patent of 1872. Like the Conklin furnace, the Buck furnace is provided at 
one end with an outlet V for the removal of cinders or slag from the lowest 
portion of the furnace hearth. In the Oonklln furnace, the outlets are in 
the slde walls of the furnace, while in the Buck furnace (see best Fig. 1), the 
outlet is in the end wall, and leads into a dépression or pocket B extendlng 
transversely across the heating chamber A." 

On page 230 of Défendants' Record he thus describes the Bagley & 
Roberts patent, No. 550,774 : 

"In this connection, I might also call attention to the construction of the 
furnace illustrated and described in the Bagley & Roberts patent. No. 550,774, 
of Deceœber 5, 1895, which I inadvertently overlooked in my previous gênerai 
discussion of the prior art. Thls patent shows a furnace for heating slabs, 
the gênerai construction of which is well illustrated in the sectional views of 
Flgs. 2 and 3. It is not a contlnuous furnace, and does not hâve, therefore, 
recelving and diseharge opening.s at or near its ends, as called for in claim 
10. It has, however, supports for the slabs or billets to be heated, which 
extend longitudinally of the heating chamber throughout its length, thèse 
supports being Indlcated in the drawings by the référence letters II H'. It has 
also a clnder pocket arrangea below the slab or billet supports, and has, fur- 
ther, openings through the side walls of the furnace into thèse pockets, 'there- 
by permitting the removal of the cinder (or slag) during the opération of the 
furnace.' This last feature of construction is best shown in Fig. 3 of the 
Bagley & Roberts patent drawings. The only différence, therefore, between 
the structure described in the teuth claim of the Laughlln & Ileuleaux re- 
issue patent is that the flrst structure is not 'a coutinuous heating furnace,' 
and for this reason does not hâve openlugs 'at or near the ends of the furnace' 
iu the end or side furnace walls, but has instead openlugs uear the ends of 
the furnace in the roof or crown of the heating chamber. It would, however, 
in my opinion, only involve engineering skill to provide the contlnuous heating 
furnaces of the earlier Alleu and Daelen patents with the cinder pocket con- 
struction of the Bagley & Roberts furnace, and the Allen and Daelen furnaces, 
when so equipped, would présent structures corresponding in ail respects to 
the one generally described by the language of the claim under considéra- 
tion." 

It must be very apparent, therefore, from a comparison of thèse 
patents with the tenth claim of the LaughUn patent, that the providing 
of pockets with outlets for the collection and removal of cinder and 
slag in heating furnaces was well known in the art. It does not ap- 
pear, in the évidence or in the argument of counsel on either side, how 
there could be invention in placing the cinder pockets at the discharg- 
ing end of the furnace, as shown in Fig. 6 of the drawings, at the 
places marked 23, or in providing doors 21^ for the removal thereof. 
In our opinion, the providing of pockets in such furnaces for cinder 
and slag and of openings either for the removal thereof or the outflow 
of the same in a melted condition was well known in the art, and 
Laughlin & Reuleaux were not entitled to a patent for the same. We 
therefore décide that the tenth claim of the Laughlin & Reuleaux re- 
issue patent, No. 11,666, is invalid. 

This makes it unnecessary to consider the question of infringement. 
L-et a decree be drawn in accordance with this opinion. 
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STANDARD ASPHALT & RUBBI5R CO. v. AMEEIOAK ASPHALTUM 
& KUBBEK CO. et al. 

(District Court, N. D. Illinois. February 24, 1913.) 

No. 29,015. 

1. Patents (§ 328*)— Validity ajîd iNFEiaGEifENT — Asphaltic Fluxes. 

The Ciilmer & Cnlmer patents, No. 6P>5.42Q. for a process of nialiiiig as- 
phaltic fluxes by dehydrating petroleiim residuum and' simultaneously 
passins, an air bîast tliroush the charge, and No. 635,430, for the produet 
of sucb process, were uot anticlpated by the Byerley patent. No. 524,130, 
and uuist be couceded patentable novelty and invention, in view of the 
presumption arising from the grant. the large use of the produet in pave- 
ment construction, and the ' différence between the two products, es- 
pecially when considered in connection with the paving art; also held 
inf riuged. 

2. Patents (§ 250*) — Anticipation — Chemical Pkocesses — Identity oï 

' Pboducts. 

In comparing chemical processes, the lack of identity in the products 
is évidence of lack of identity in the processes. ■ 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 390, 392, 393 ; 
Dec. Dig. § 250.*] 

In Equity. Suit by the Standard Asphalt & Rubber Company against 
the American Asphaltum & Rubber Company, James F. Hill, and 
Henry Rawstron. On final hearing. Decree for complainant. 

Offield, Towle, Graves & OfP.eld and Frank L. Belknap, ail of Chi- 
cago, 111. (Charles K. Offield and Albert H. Graves, both of Chicago, 
111., of counsel), for complainant. 

Edw^ard Rector and Charles C. Bulkley, both of Chicago, 111., for 
défendants. 

KOHESAAT, Circuit Judge. [1] Complainant files its two bills 
to restrain infringement of process patent No. 635,429 and produet 
patent No. 635,430, both granted October 24, 1899, to George F. and 
George C. K. Culmer, being, respectively, for the process of making, 
and produet, of asphaltic fluxes. The claims read as f ollows : 

"Tlie method of preparing asphaltic fluxes which consists in dehydrating 
petroleum residUum, holding thé mass in heated stato sufflcient to drive off 
water, but helow the pitch-forming température — e. g., below 550° Fahrenheit 
— and simultaneously blasting the charge with air so as to profoundly niodify 
the characteristics thereof, thus markedly lessening the petrolene content and 
markedly increasing the asphaltene content, witliout material loss through 
destructive distillation, while the volume and spécifie gravity of the flnished 
batch remain essentially the same as in the dehydrated residuum, substan- 
tlally as described." 

"A black semi-solid asphaltic flux devoid of pitch, the same eonsistlng of 
dehydrated and oxidized petroleum residuum, nearly alike in volume and 
spécifie gravity with the original residuum, but markedly higher in its con- 
tent of asphaltene and lower in its petrolene than the residuum from whlch 
it was derived, and possessing the characteristics of a produet obtained by 
prolonged exposure of petroleum residuum to a beat below pitch-forming 
température — e. g., below 550° Fahrenheit — under copions injection of air to 
transform the mass without material distillation, substantially as described." 

•For other cases see sanxb topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The main value of the product obtained consists in providing a flux, 
to be used in connection with Gilsonite, a minerai asphalt, in the con- 
struction of asphalt pavements. Pr.ior to the alleged discovery of the 
flux in question, it is claimed that such fluxing was so imperfectly ac- 
complished as to be impractical in the pavement art. Residuums of 
petroleum oil were used, but resulted in a roadbed that would soften 
and expand with hot weather and crack with cold. Complainant as- 
serts that its product fluxes with asphalt, including Gilsonite, in such 
a manner as to make a roadway which practically overcomes this dif- 
ficulty. 

The process, briefly stated, consists in treating a given body of 
petroleum residuum, which has resulted, af ter the élimination of vari- 
ous light oils, under applications of beat ranging up to 650° or 700°, 
to beat approximating 380° in température, and at the same time per- 
meating and agitating the mass by the violent injection of air. The 
body to be treated is first heated for a period of about 8 hours, until 
it is practically dehydrated. The air is then forced in from underneath 
the mass. The température is maintained at practically 380°, and the 
air applied for approximately 32 hours, when the amount of air may 
be reduced for a further period of 8 hours. During the 32-hour pe- 
riod, the mass thickens. The beat may be decreased, either by the ré- 
duction of air applied or by checking the fire. Previous to the intro- 
duction of the air, the batch is reduced in weight, approximately, 5 
per cent. — not from any chemical action, but from dehydration. At 
the close of the 40-hour period, the loss does not exceed from 3 to 4- 
per cent. This the patentée accounts for by claiming the fixation of 
oxygen derived from the air blast, while petroleum residuum will not 
distill at a température less than that under which it was produced. 
The patentée claims that a marked change occurs in the mass under 
the air blast treatment. This is shown in the increase in the percentage 
of asphaltene therein after the 40-hour treatment with air. The real 
chemical and other efïects of such processes are not definitely known, 
so that much is left to spéculation. The time required may be varied 
with the character of the treatment, viz. : 

"Holding the température beyond 380° Fahrenheit a harder flux will be 
produced, and below such température a softer. Henee, at the higher range, 
the air blast need be used for less time to afford a standard j'ield. At the 
lower range the blast must persist longer, or again at the lower range, for ex- 
aniple, by increasing the volume of air supply, the period of treatment Is 
lessened. Doubling the blast may nearly halve the time." 

The character of the residuums treated is also a factor. By using 
the product of the patents in suit, it is claimed that the question of a 
successful pavement is solved. 

Complainant claims to bave built up a trade of 3,000,000 pounds 
per annum, so that the question presented is a very serions one. The 
cost of asphalt considerably exceeds that of the flux hère involved. 
Prior to the présent invention, it is claimed, the flux used could not 
exceed 25 per cent, of the pavement body. Under the instant process, 
it may be used up to 75 per cent, or 80 per cent, thereof. 

Défendant sets up, by way of défense, several matters, of which it 
is only deemed necessary to consider two: First, patent No. 524,130, 



310 203 FEDERAL RBPOEÏBE 

for manufacture of asphalt and other products f rom petroleum, granted 
to F. V. Byerley, August 7, 1895, by way of showing invalidity of the 
two patents in suit; second, prior use and prior publication by the 
Byerleys. 

The patent to Byerley déclares : 

"This invention related more particularly to the manufacture of solid 
bodies from petroleum, but each of the improvements constituting the same is 
included for ail the uses to which it may be adapted." 

This patentée calls attention to the methods of treatment of petro- 
leum residuum, whereby he says the residuum has been reduced to coke 
or coke containing pitch. He distills the residuum to a solid body by 
a prolonged exposure to "a pitch-forming, non-coking température, 
about 600° F., with agitation and exposure to air or gas, which product 
is soluble in benzine 62° Baume. Thèse bodies he calls new. He says : 

"They vary, according to the extent to which the process is pushed, in hard- 
ness at atmospheric températures (say at 60° F.) from a rubberlike con- 
slstency to a mass of hardness and conchoidal fracture like the natural as- 
phaltum." 

THe mass freed from oil, he says, is adapted to making varnish, and 
may be used in paving and roofing. He states that, in mixing for pave- 
ment purposes, the product should be used with oil. He claims that, 
while oils taken from différent localities differ in spécifie gravity, his 
process can be used on residuums from any or ail of them. He sets out 
the advantages of the application of air at atmospheric pressure to the 
residuum, and says : 

"The distillation aud formation of the asphalt may thus take place at a 
lower température, which favors the desired changes in the tar." 

He recommends the application of the air blast or admixture in dis- 
tilling other coal oil substances. 

"So far as I am aware," lie says, "it is new generally to subject a natural 
or artificial tar or pitch-forming oil to a pitch-forming, non-cokiug, or indeed 
to a pitch-forming température, whether accompauied by more or less coking 
or not, with agitation and exposure to air," etc. ''Distillation of the flux," he 
continues, "should be carried on under a température of 600° P., and with 
some oils it may be produeed at even 700° F., though the lower température 
is preferred in the use of Lima tar. Coking," he asserts, "must be avoided. 
If Lima tar of a Iieavler gravity is to be treated, the distillation commences 
at a higher température, and the entlre opération is ended sooner." 

The claims cover the process of making asphaltic products by pro- 
longed exposure of petroleum tar to pitch-forming, non-coking tem- 
pérature in a still, with agitation and exposure to air; also the — 

"new asphaltic petroleum products soluble in benzine, varylng in hardness at 
atmospheric températures from a rubberlike conslstency to a mass of a hard- 
ness and conchoidal fracture like the natural asphaltums, the less hard hav- 
ing also a conchoidal fracture at lower températures, nielting at from abolit 
200° Fahrenheit to about -100° Fahrenheit, according to hardness," etc. 

It will be seen that Byerley used a practically closed still in his pro- 
cess. It is complainant's contention that in practice Byerley's mass 
suffered a substantial decrease in weight, due to distillation, while Cul- 
mers' loss was very slight. On this point the évidence is very con- 
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tradictory. The experiments conducted at Whiting, Grand Crossing, 
111., and at Independence, lowa, are not satisfactory. They were ex 
parte and irreconcilable, and cannot be lield to settle the question. The 
same may be said of the expert testimony. There is much learned dis- 
cussion bearing upon the character of the changes, if any, which take 
place during the application of beat and air to petroleum residuum. 

Complainant contends that through use of the still conséquent dis- 
tillation takes place in Byerley's process, whereby hydrogen is split off 
from the mass, which combines with the oxygen of the air to form 
water and further distillation, while in some occult manner the oxygen 
supplied by the Culmer process, being applied by force and not by 
suction, as in Byerley's, becomes fixed in the mass in such a manner 
as to offset in weight the loss sustained by dehydration in the first 
stages of the process. It is conceded that, by the application of beat 
at about 380° F. the so-called petrolene of the mass gives way to a 
considérable degree to the so-called asphaltene, and the liquid residuum 
thickens up, so that the melting point is advanced, whereby it may be 
used in paving in connection with Gilsonite or national asphaltum, 
without fear of its becoming too soft under beat or too hard and lia- 
ble to crack in cold weather. This unsusceptibility to climatic changes 
is one of the chief results, and is claimed by both patentées. 

Byerley, in his circular of 1895, in évidence as "Exhibit Byerley Cir- 
cular," lays great stress upon the indestructibility of his product. The 
issues are befogged somewhat by the indiscriminate use of the terms 
distillation, coke, and pitch ; the two patentées seemingly having some- 
what différent ideas in mind in the use of the terms. It bas been the 
purpose of the court to make reasonable allowance for thèse discrep- 
ancies. It is défendants' contention that the splitting off of hydrogen 
from the hydrocarbons of the residuum effects the change from petro- 
lene to asphaltene, that this occurs at and above a température of 
550° F., and that the différence between its four exhibits and the 
product of the patent is simply one of degree. Défendant further 
contends that Byerley's product dissolves in carbon bisulphide, except 
as to a portion less than 2 per cent, thereof , and the product must bave 
been effected at a température which Byerley calls "a pitch-forming, 
but non-coking, température, and which Culmer describes as below 
a pitch-forming température. Culmers place their température at 
about 380° F., deeming that the point at which they may be safe from 
the formation of what they call "pitch," but which Byerley calls "coke." 
The test of the desired product, défendant insists, is that it shall dis- 
solve in carbon bisulphide. 

It appears from the évidence that the Culmers were quite familiar 
with the Byerley patent process and product when they filed their ap- 
plication for the patent in suit, and, so far as the record shows, were 
thereby advised of the desirability of a process involving the combined 
action of beat and an air blast upon the petroleum residuum. With 
this information at hand, they set out to devise a flux for refined 
Trinidad and other materials suitable for paving purposes. In doing 
this, they sought for a flux which should be immune to climatic 
changes, and one which would, while acting as a flux to asphaltum, be 
itself in considérable degree a substitute for natural asphaltum and 
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Gilsonite. Byerley, while not in terms claiming a hardened flux or a 
substitute for asphaltum, seenis to hâve so claimed in effect. irlis 
spécimen No. 1 was the resuit O'f from 500° to 600° F. heat and ap- 
plied air; Ko. 2 was the product of air and from 400° to 450° F. 
heat. Both Nos. 1 and 2 received an air blast covering four days, 
and may be used in making varnish and pavement, the patent says. 
No. 3 was treated about the same as No. 2, and was intended for pav- 
ing and varnish. No. 4 was subjected to air and heat at about 300° 
F., and was intended as a flux for other asphalts. It thus appears that 
Byerley's process covered a range of température, including 380°, 
together with a natural air pressure apphcation. It is true the process 
took approximately 4 days, whereas Cuhners' took about 40 hours. 
But it seems to be conceded that Cuhners' increased apphcation of air 
vvoukl hâve tlie efliect of reducing the duration of the process. 

Complainant accounts in part for what it insists is the difiierence 
between Cuhner and Byerley by référence to the employment of its 
open kettle as against Byerley's closed still, whereby the mass is freed 
from the condensed distillation which would attend the use of 9, still. 
It is not clear that such is the case, though it would appear that in 
the case of the use of a closed kettle the mass would be more exposed 
to the cracking off of hydrogen and hydrocarbon, and conséquent in- 
crease of moisture through union with the oxygen of the applied air. 
However, the évidence as to the process leaves the court in doubt as 
to whether the increased oxygen of Culmer over Byerley, if any, re- 
sults in considérable part from this cause. Byerley did not elaborate 
his process for a pavement flux, as Culmer did. He was absorbed in 
his new idea, so far as the record shows, of the results to be obtained 
from blowing the petroleum residuum into a substance which should, 
while losing none of its fluxing properties, be of such a consistency 
that it could be used in connection with asphaltic and other substances 
in forming solid bodies which would be unresponsive to climatic 
changes, This is clearly set out in his circular above referred to. The 
only substantial évidence offered in support of the claim that he suc- 
ceeded in his quest as to a pavement material is found in the statement 
of several witnesses to the eiïect that 40,000 yards of pavement pre- 
pared in accordance with the suggestion of the Byerley patent were 
laid in Cleveland and Marion, Ohio, in 1894 and 1895, which were still 
in good condition at the time the évidence was taken. Strange tO' say, 
Culmer furnished the stone for the laying of this pavement. No 
spécimen of the pavement is shown, and to that extent the évidence 
is weakened. It does not appear that Byerley ever made any con- 
sidérable application of his process to the paving trade. It bas now 
become public, and défendant claims to be operating under it. 

When the Culmers received their patent, Byerley's patent was 5 
years old. It does not, however, appear from this record that défend- 
ant bas manufactured any considérable amount of the product in suit, 
while complainant is manufacturing more than 5,000,000 pounds a 
year. Byerley failed during the life of his patent, and for 12 years 
after the Culmers took out their patent, to institute any proceedings to 
hold the Cuhners for infringement. The évidence of infringement by 
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défendant of Culmers' patent is covered by stipulation, which reads as 
follows, viz. : 

"It is admltted by tlie défendant corporation, American Asi^lialtum & Rub- 
ber Company, that prior to the coniineiifemeut ot tbls suit and in the Nortli- 
ern district of Illinois it bas treated the reslduum oil of petroleuni by sub- 
jectlng the oil to a constantly maintained température of betvveen 300 and 
500 degrees; that température varying wlthln this range, de!)ending upon 
the particular character of such oil treated, and blowlug the oil wlth air 
for a period of from 30 to 45 hours. And the défendant agrées to produce a 
spécimen of the product from such treatment." 

While there is confusion as to the fact of the identity of the Cul- 
mers' process with that of Byerley, the évidence seems to be clear as 
to the lack of identity between the product of the process patent in 
suit and that of Byerley. 

The exhibits introduced by défendant are hard and friable in the 
harder varieties, and break with what the experts call conchoidal frac- 
ture. The softer spécimens are cheesy, and ail of them are wanti.ng 
in the cementitious and rubbery character of Culmers' product. They 
are described as rotten and crumbling by complainant's expert. This 
is the resuit, the expert says, of high température or overheated ma- 
terial. He further says it was impossible to efïect a perfectly homoge- 
neous admixture without increase of température, while Culmers' blown 
residuum would flux Gilsonite without application of heat, by manual 
manipulation. Byerley's product seemed porous, while Culmers' re- 
sembled an amber-colored jelly under the microscope. Complainant's 
expert witness was able manually to incorporate Gilsonite powder into 
an equal weight of Culmers' product without heat, whereas this could 
not be donc with Byerley's product, even with application of 212° F. 

Culmers' product is a homogeneous mass. This cannot be said of 
the Byerley samples in évidence — especially as to the softer spécimens. 
Whatever they ma}' hâve been when first introduced (as to which the 
évidence is not satisfactory), they are at the présent time inferior for 
pâving purposes to those of the Culmers. 

[2] Under the évidence, it is not shown that thèse différences are 
traceable to the différence in quality and spécifie gravity of the oil 
residuum treated. Added to thèse is the presumption arising from the 
grant of the patent. The foregoing are deemed sufficient to show that 
the two products are différent, and, when considered in connection 
\vTth the paving art, radically différent. In Pickhardt v. Packard 
("C. C.) 22 Fed. 530, Judge Wallace held that the identity of a process 
might be inferred from chemical identity. Now, there is no doubt 
as to what Culmers' process was, nor of the résultant product. In 
chemical processes, the converse of the Pickhardt Case Vî'ould seem 
necessarily to be true ; i. e., that a lack of identity between the two 
products argues a lack of identity in the processes. 

In view of the great extent to which the Culmer products have been 
used in pavement construction, the obstacles overcome in securing a 
suitable ingrédient for pavement construction, and the presumption 
arising, as above stated, from the grant of the patents in suit, they are 
lield to be valid and infringed. 
203 F.— 33 
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FOWLBR & WOLFE MFG. CO. v. NATIONAL RADIATOE CO. 

(Circuit Court, W. D. Pennsylvania. January 10, 190D.) 

No. 25. 

Patents (§ 328*) — Infbingement — Ramatoh. 

The Fowler patent, No. 609,800, for a radiator, held not infringed by a 
licensee, on the ground that the alleged infringing device, while withia 
the patent, also came within the purview of the license. 

In Equity. Suit by the Fowler & Wolfe Manufacturing Company 
against the National Radiator Company. Decree for défendant. 
See, also, 203 Fed. 514. 

Ernest Howard Hunter, of Philadelphia, Pa., for complainant. 
Harding & Harding, of Philadelphia, Pa., for défendant. 

BUFFINGTON, District Judge. By a decree in the former suit 
between thèse parties the validity of the patents hère involved was 
established. As between them they are not hère open to question. 
The respondent then took a license under them. By that license the 
respondent, inter alia, was empowered to continue the manufacture 
of the radiator it had theretofore been making, and stipulated to pay 
a license fee therefor. The respondent has begun the manufacture of 
a type of radiator which it claims is not covered by said license, does 
not infringe the patent, and is not of the particular form which by 
the exception in the license it was restricted from manufacturing. 

After due considération, we hâve reached the conclusion that the 
radiator hère complained of is in substance and efifect the one which 
formed the subject-matter of the original suit, and that its différences 
from that type are simply those of détail and form. In substance the 
two are the same, and in our judgment both alike come within the 
purview of the license agreement. Such being the case, it follows the 
charge of infringement cannot be sustained, by reason of the fact that 
the respondent is protected by its license right to manufacture the 
radiator complained of. 



FOWLER & WOLFE MFG. CO. v. NATIONAL RADIATOR CO. 

(Circuit Court, W. D. Pennsylvania. October 3, 1905.) 

No. 25. 

Patents (§ 328*) — Inmhngement — ^Radiatob. 

The Fowler patent, No. 609,800, for a radiator, construed, and held not 
infringed, in a suit against a licensee, in which the validity of the patent 
was not involved. 

In Equity. Suit by the Fowler & Wolfe Manufacturing Company 
against the National Radiator Company. On final hearing. Decree 
for défendant. 

See, also, 203 Fed. 514. 

Ernest Howard Hunter, of Philadelphia, Pa., for complainant. 
Harding & Harding, of Philadelphia, Pa., for défendant. 

•For other cases see same topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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BUFFINGTON, District Judge. This bill charges infringement of 
claims 1 and 2 of patent No. 609,800, for a radiator, issued August 
30, 1898, to Arthur H. Fowler, assigner to complainant. In a prior 
suit between the same parties, the validity of the patent was estab- 
lished as between them. Thereupon respondent took a license, cov- 
ering certain structures under the patent and excepting others. The 
complainant, alleging the respondent's particular make of radiator 
hère in question was covered by the patent, but not included in the 
Ucense, filed this bill, charging infringement. On application for 
preliminary injunction, we refused to grant it, holding respondent's 
form was covered by the license. The case now cornes on for final 
hearing. 

In the light of fuller proofs, we hâve now reached the opinion that, 
while we rightly refused the preHminary injunction, we were mis- 
taken in the ground we took for so doing, and that the refusai should 
hâve been based on the fact that respondent's radiator does not in- 
fringe. While, as between thèse parties, the validity of the patent 
must be assumed, yet it is évident its scope is exceedingly narrow. In 
his spécification, Fowler sets forth, as his substantial advance in the 
art, the fact that the cross-tubes of his radiator are of larger size 
than the Connecting tubes, which run at right angles. It is évident that 
thèse relative sizes are not mère preferential or illustrative construc- 
tions, but that they are the particular features which characterize the 
invention, and are embodied in the claims in controversy. A study 
of the spécification shows that, unless based on this différence, the 
patent has nothing to support it. Thus the patentée says : 

"The sections are preferably rectangular in stiape and composed of two 
longitudinal top and botton tubes B B', united by two .end tubes G C, which 
are conneeted by a séries of smaller longitudinal tubes D. I prêter to em- 
ploy intermediate cross-tubes A', Connecting the tubes B B' and having the 
longitudinal tubes D Connecting with them. In the construction shown there 
are two of thèse large intermediate cross-tubes E, located between the end 
tubes G C", and divlding the small longitudinal tubes ]> into three sets or 
séries. The small longitudinal tubes D are located at suflicient distance apart 
to form intermediate openings or spaees e for the circulation of air between 
them. Each section thus constructed is composed of a séries of communlcat- 
ing tubes, forming a unitary rectangular hoUow frame." 

Now it is clear to us that the word "preferably" refers to the rec- 
tangular shape, and not to the relatively "large intermediate cross- 
tubes" and the "small longitudinal" or Connecting tubes. No other 
sizes or modes of construction are shown or suggested, and the larger 
sizes are designated as "cross-tubes," and the smaller as "connecting 
tubes," and as such both are carried into the claims. The very fact 
that the two sets of intermediate tubes are called for in the claims, one 
"cross-tubes" and the other "connecting tubes," shows a purpose to 
difïerentiate them, and the only ground of differentiation is found in 
the figures and spécification, in which latter the cross-tubes are de- 
scribed as "large intermediate tubes," and the connecting tubes as 
"small longitudinal tubes." Thèse limitations, if carried into the 
claims, embody a différent structure f rom that of the respondent, and 
the claims, so read, fail to sustain the charge of infringement. 

So construing the claims, infringement is not shown, and the bill 
will be dismissed. 
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MANÏON-GAULIN MFG. CO. v. DAIRY MACIIIXERY & CONSTRUCTION 

co. - 

(District Court, D. Coiinecticut. Mardi 5, 1913.) 

Xo. 1,334. 

Patents (| 328*)^Validity and iHruiNGEMENT — Machine fob Iniimately 

MlXTNG MiLK. 

Tlie Gaulin patent. No. 750,053, for a iimcliiiie for intimately mixiiig 
millv. by wliicli ail tlie butter globules are brokou up and the milk bo- 
inogenized, was uot autieipated, and covers a pioneor invention ; also hold 
infriuged. 

In Equity. Suit by the Manton-Gatilin Manufacturing Company 
against the Dairy Macliinery & Construction Company. On final hear- 
ing. Decree for complainant. 

Fish, Richardson, lierrick & Neave, of New York City, for com- 
plainant. 

Gross, Hyde & Shipman, of Hartford, Conn., for défendant. 

MARTIN, District Judge (orally). This is a bill in equity, brought 
by the complainant, a corporation organized under the laws of the state 
of Maine and having its place of business in Maine, alleging infringe- 
ment of letters patent Ko. 756,953, granted April 12, 1904, to one A. 
Gaulin, for a machine "for intimately mixing milk." The défendant, 
the Dairy Machinery & Construction Company, is a New Jersey cor- 
poration, having its place of business at Derby, Conn. The defend- 
ant's answer dénies infringement, and spécifies several prior inventions 
as covering the complainant's device. 

I hâve examined the state of the art at the time the letters patent 
in suit were issued, particularly upon the plaintifif's claim that it is a 
pioneer patent for homogenizing milk, or, in other words,, for the 
breaking up of the butter globules in milk. Prior to the Gaulin patent, 
difi^erent machines had been invented for pulverizing and mixing liq- 
uids of différent consistency, some by beating, some by mixing, and 
others by pressing through orifices ; but I am unable to find any other 
patent adapted to the complète breaking down of ail the globules of 
butter fat in milk. The pressing of the milk through small holes will 
break up such of the globules of butter fat as may corne in contact with 
the surface of the hole; but those that are inside, vvhile they may 
change in form, will résume their shape after passing through. The 
spécial object of the Gaulin patent is to break up ail the globules, so 
there will be no séparation in the milk thereafter, putting the milk in 
the condition that practically every part of it is exactly alike. When 
in that condition, the flavor of the milk is improved, and, if sterilized 
and sealed, it will keep in good condition for long periods of time. A 
process that does not break up ail the globules of butter fat will not 
accomplish the resuit desired. I am unable, to find any machine capa- 
ble of doing that, prior to the Gaulin patent. 

By this patent the milk is forced between adjacent surfaces, which 
are concave and convex, and so arranged as to be adapted exactly one 

•For other cases see same topic & § sumbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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agaînst the other. This process is pressing milk by means of pumps 
with great force in circular sheet form, and having that sheet of milk 
so thin that no globule of butter fat can escape being broken up. I 
think it is fairly established by the évidence that the complainant's 
machine was the pioneer in the complète homogenizing of milk. 

The defendant's machine is also covered by patent, and is quite dif- 
férent in its mechanical construction ; but I think, f rom the évidence 
before me, that it is plain enough that the inventor of that machine 
used the idea of completely breaking up the butter fat in milk that was 
developed in the Gaulin patent. 

The exhibits of the two machines show quite plainly that the in- 
vention developed in the Gaulin patent is made use of by the défend- 
ant in its machine, and I should add nothing to the force of this opin- 
ion by entering into an analysis of the expert évidence bearing upon 
the prior art, or the différent machines specified in the différent pat- 
ents by the défendant in its answer. 

I understand that the défendant makes no claim but what the com- 
plainant's allégations as to the assignment of the Gaulin patent, and 
its ownership thereof. are as set forth in the complaint. 

My conclusion is that the complainant is entitled to a decree. 



D. B. SIARTIK CO. v. SHANNONHOUSE. 
(District Court, E. D. Xortli Carolina. Mareh 3, 1913.) 

1. Cleeks or Courts (§ 70*) — Custody or Funds — Disposition' — »Statutes. 

Key. St. § 995 {U. S. Comp. St. 1901, p. 711), provides tliat ail moneys 
paid into any court of the United States, or received by tlie officers 
thereof, in any pendiiig or adjudicated cause, shall be fortliwith deposited 
with the ïreasiirer, an assistant treasurer or desiguated depository of the 
United States, in tlie nanie and to the crédit of tlie court, and section 990 
déclares that any money so deposited sliall not be withdrawn except by 
order of the judge or judges of tlie court re.spectively in terni or in vaca- 
tion, etc. Held that, where défendant paid the amount of a .iudgment re- 
covered against hlni to the clerk of the District Court in whicli the judg- 
nieut was recovered, it was the clerk's dut.y forthwith to der)osit the money 
as provided by section 995, regardless of rhe fact that the money as sooii 
as paid was levied on under a writ issued ont of the state court. 

|Ed. Xote. — For other cases, see Clerk s of Courts, Cent. Dig. §§ 109- 
118; Dec. Dig. § 70.*] 

2. Attachaient (§ 164*) — Levy — Money ix CusToniA Legiis — Forji of Levy. 

Where the proceeds of a judgnient recovered in the fédéral District 
Court was paid to the clerk, the sheriff, under a warrant of attaclinient 
issuing out of tlie state court, was not entitled to take the money into 
his actual possession, but the levy slionld bave been made by the clerk, 
giviiig to the sheriff a statement of the amount in his hands, or in the 
registry of the court, stating the purpose for which it was held, etc. 

[Ed. Note. — For other cases, see Attaclinient, Cent. Dig. S§ 464-479 ; 
Dec. Dig. § 164.*] 

3. CouBTS (§ 497*) — State and Fédéral Courts — Attachmeni — Money in 

CusTODiA Legis. 

Where the amount of a judgnient recovered against défendant in a féd- 
éral District Court was paid to the clerk, it thereby passed into custodia 

•Por other cases see same topic & § numeeb in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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legls, and wàs not subject to attachment In another snlt by défendant 
agalnat plaintiff tn the state court 

[Ed. Note.— For other cases, see Courts, Cent Dlg. §§ 1386, 1397, 1308, 
U04-1406 ; Dec. Dig. { 497.*] 

Action by the D. B. Martin Company against H. T. Shannonhouse. 
On plaintiff's motion for an order for payment to him of money in 
the registry of the court. Granted. 

Winston & Matthews, of Windsor, N. C, and R. H. Talley, of 
Richmond, Va., for plaintiff. 

E. F. Aydlett, of Elizabeth City, N. C, for défendant. 

CONNOR, District Judge. This is a motion made by plaintiff to 
order the payment to it of money in the registry. It appears f rom the 
record and affidavits filed: That at the October term, 1912, of this 
court, at EHzabeth City, plaintiff recovered judgment against the de- 
fendant for the sum of about $2,100. That on or about the 16th day 
of January, 1913, défendant paid to the deputy clerk at EHzabeth City 
the full amount of the judgment and the costs taxed against him. That 
soon after the payment of said amount the sheriff of Pasquotank county 
served upon the deputy clerk a warrant of attachment sued out of the 
superior court of Perquimans county, in an action pending in said 
court, wherein the défendant H. T. Shannonhouse is plaintiff, and 
plaintiff D. B. Martin Company is défendant. The money was in his 
hands at the time said warrant was served upon said deputy clerk. It 
had not been deposited by him. He made with the sheriff an arrange- 
ment that the money should be deposited in the bank in the joint name 
of himself and said sheriff for the purpose of protecting both officers 
and to await the détermination of the attachment proceedings. Plain- 
tiff demanded of said deputy clerk that he pay to it the said money, 
which demand was refused for the reason that the same had been at- 
tached in his hands. Plaintiff, upon notice to défendant, moved the 
court to order the deputy clerk to pay over to it the said money not- 
withstanding the service upon him of the warrant of attachment. The 
circumstances under which the money was paid to the deputy clerk are 
undisputed. 

[1] Before disposing of the question as to whether the money in 
the hands of the clerk was subject to attachment, it will be well to di- 
rect the attention of the clerk and his deputies to the statutory provi- 
sions prescribing their duty in regard to funds coming into their hands 
by virtue of judgments or decrees of the court: 

"AU moneys paid Into any court of the United States, or recetved by the 
officers thereof, in any cause pending or adjudieated in such court shall be 
forthwith deposited with the Treasurer, an assistant treasurer, or a desig- 
nated depository of the United States, in the naine and to the crédit of such 
court" Ilev. St 095 (U. S. Comp. St 1001, p. 711) ; 5 Fed. Stat Anuo. 70; 
Fagan v. Cullen (0. C.) 28 Fed. 843. 

It is further provided that: 

"No money deposited as aforesaid shall be wifhdrawn except by order of 
the judge or judges of said courts respectively, iu term or in vacation, to be 
slgned by such judge or judges, and to be entered and certitiod of record 

*For atb*r cases see same topic & i numbeb iu D». k Àm. Dlgs. 1907 to date, & Kep'r Indexes 
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by the elerk ; and every such order shall state the cause in, or account 
upon which, it is drawn." Id. § 996. 

It was the uniform custorn of the several clerks in this district, and, 
since the enactment of the Judicial Code, is now the custom of the 
clerk and his deputies, to immediately deposit money coming into their 
hands as directed by the statute. The deputy clerk at Elizabeth City, 
supposing that the service upon him, by the sherifï, of the warrant of 
attachment, imposed some other and différent duty under the circum- 
stances, deposited the money to the joint crédit of the sheriff and him- 
self . In this he was in error. Under any circumstances, assuming that 
the money paid to him in satisfaction of the judgment was subject to 
attachment, or himself to garnishment, the sherifï had no authority to 
take the money from his possession, or interfère with him in the dis- 
fcharge of his officiai duty, as prescribed by the statute. 

[2] The method of levying a warrant of attachment upon "property 
incapable of manual delivery" is prescribed by the state statute. Pell's 
Rev. 1905. The deputy clerk should hâve given to the sherifï a state- 
ment of the amount in his hands, or in the registry, stating the purpose 
for which it was held, and, if he had not already done so, forthwith de- 
posit it to the crédit of the court, as directed by the statute. The 
identical money paid to him was not the property of plaintifï, and, in 
no event, liable to actual seizure by the sheriff. An order will be drawn 
directing the deputy clerk to forthwith deposit the amount received 
by him from défendant W. T. Shannonhouse on accoimt of the judg- 
ment recovered by the plaintiff herein in the depository designated 
for that purpose. A copy of said order delivered to the bank in which 
it is novi' deposited will be sufficient authority for the withdrawal of 
the amount and its deposit as herein directed. The act of the clerk 
in depositing the money to the crédit of the sheriff and himself, being 
without authority or warrant of law, does not affect the rights of the 
parties herein. The question then arises, Is the money deposited in the 
depository designated by law to the crédit of the court subject to at- 
tachment by the sheriff of Pasquotank county? The décision of this 
question does not call into controversy or involve the validity of the 
process of the state court. This court has not any such authority or 
power. 

[3] The sole question is whether the money in the custody of this 
court is subject to be attached or this court's control of it, in any de- 
gree, affected by the action of the sheriff in respect to the warrant of 
attachment. The warrant did not direct the sheriff to levy upon, or 
attach, this spécifie money, but only the property of the défendant in 
his county. The power and duty of a court to décide for itself whether 
property in its possession or under its control can be taken from it by 
process issuing from another court is essential to its right and duty 
to administer to its suitors such remedy as, according to the law they 
may be entitled, and to enforce its judgments. Chief Justice Marshall 
in Wayman v. Southard, 10 Wheat. 1, 6 L. Ed. 253, says : 

"The jurisdlction of a court is not exhausted by the rendition of its judg- 
ment, but coutinued until that Judgment sliali be satisfied. Maiiy questions 
arise on the process subséquent to the judgment, iu which jurisdictlon is to 
be e.Yereised." 
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It is thei-ffore generally held that property in custodia legis is not 
subject to attachment. 3 Stand. Enc. Pro. 280. The question pre- 
sented hère has been decided in a well-considered opinion, in which ail 
of the decided cases are cited, by District Judge Waddill, of the East- 
ern District oi Virginia. In Corbitt v. Farmers' Bank (C. C.) 114 Fed. 
602, he says : 

"Tlie position taken by coiiusel for complainant, that the court, havlns 
entered its final order lu respect to the money lu (luestiou, had exhiiusted 
Its jurisdictioii over the sarae, and that sufh iuiids then remaiu subject to 
selzure by attachment or other légal process, as any otlier property belong- 
ing to défendant bank. is equally fallacious. A conclusion in favor of jiar- 
ties litigant, to any controversy, would be barren of good, if the court ren- 
dering the décision vvas powerless to cause its dccrees and orders to be put 
into opération and dul.y executed ; and such a resuit as to nuniey in the 
court's own registry would, indeed, leave it iu a lielplcss and piiiable plight." 

As clearly and f orcibly pointed out by Judge Waddill, to hold other- 
wise would resuit in unseemly conflicts between state and fédéral 
courts, involve their officers and suitors in difficult, and frequently 
doubtful, questions and resuit in endless confusion. The courts gen- 
erally hold that to perinit funds in their possession to be subjected to 
attachment would be contrary to public policy. Clarke v. Shaw (C. C.) 
28 Fed. 356; In re Forsyth (D. C.) 78 Fed. 296. The défendant re- 
lies upon what vi^as said by the vvriter in Le Roy v. Jacoboskv, 136 N. 
C. 443, 458, 48 S. E. 796, 801 (67 E. R. A. 977). There, the' jurisdic- 
tion of the court had been invoked to sell lands for partition. After 
the confirmation of the sale, the proceeds were paid to the commissioner 
who had paid the clerk. It was attached in bis hands. To the objec- 
tion that the money, in the hands of the clerk, was not subject to at- 
tachment, the présent writer, for the court, said: 

"ïhe sale had been confirmed, and the cash payaient niade to the connnis- 
sioner, who had paid it to the clerk. He held it subject to the immédiate 
deinands of the défendant. Tlie question is e.vpi'essly decided in Gaither v. 
Ballew, 49 X. C. 488, «) Ani. Dec. 763," etc. 

It is conceded that the décisions of the courts of the several states 
upon the question are not uniform, and it appears that tins is espe- 
cially true of the North Carolina court. Of course, the court in Ee 
Roy's Case, supra, followed the décisions of that court, whereas hère 
the question is controlled by the ruiings of the fédéral court. It may 
be that a distinction may be drawn between the Le Roy Case and this. 
There the court, by its decree, simply directed the sale of the property 
of the parties for partition and the money in the hands of the clerk, 
was a part of its proceeds ; there was no recovery of any money b)^ 
judgment oî the court. However this may be, the statute of North 
Carolina directs that money paid to the clerk shall be paid by him "to 
the party entitled to receive it," whereas, money paid to the clerk of 
the fédéral court is to be deposited by him in the depository designated 
to the crédit of the court, and can only be drawn out by the order of 
the court. It remains under the control of the court, and is not subject 
to the orders or process of any other jurisdiction. The deputy clerk 
should not bave canceled the judgment. Flis sole authority in the 
premises was to receive the money and deposit it, as directed. The 
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application and disposition of it could be made only by the court. The 
attempted levy of the attachment by the sheriff cannot affect its power 
or duty in the premises. 

Let an ofder be drawn directing that a check for the amount de- 
posited by the clerk on account of the judgment recovered by plaintifï 
against défendant in the cause be drawn and signed by the clerk and 
countersigned by the Judge as prescribed by the statute, payable to the 
attorney of record for plaintiff ; that, upon the delivery of such check, 
he file with the clerk a receipt in full satisfaction of said judgment and 
that the same be entered of record. The plaintifï will recover of the 
défendant the cost incurred in this motion. 



CONTINENTAL SECURITIES CO. v. IXTERBOROUGH EAPID TRANSIT 

CO. et al. 

(District Court, S. D. New York. Febniary 27, 1913.) 

Monopolies (§ 24*) — Statute Prohibitixg— Construction. 

ïhe 'Stock Corjioration Law of New York (Laws 1S90, c. 564, | 7, 
amended by Laws 1892, c. 688, § 7, and Laws 1897, c. ;!84, § 1), whicli 
prohibits combinations between corporations or persons for the création 
of a monopoly or in restraint or prévention of compétition in any neces- 
sary of life, is not so clearly applicable to publie service corporations, 
especially in view of a décision of a lower state court to the contrary, and 
where the Court of Appeals had indicated an approval of the proposition, 
as to warrant a fédéral court in granting a prelimlnary injunction to re- 
strain a corporation from votlng stock which it owns in street railroad 
companies operating competiug Unes. 

[Ed. Note.— For other cases, see ilonopolles, Cent. Dig. § 17; Dec. 
Dig. § 24.*] 

In Equity. Suit by the Continental Securities Company against the 
Interborough Rapid Transit Company and others. 

This cause cornes hère upon motion for a preliminary injunction 
to restrain the Interborough-Metropolitan Company, one of tkie de- 
fendants which holds stock of the Interborough Rapid Transit Com- 
pany, from voting on such stock at a stockholders' meeting of the 
latter company. Denied. 

See, also, 183 Fed. 132. 

J. Aspinwall Hodge, of New York City, for complainant. 
Richard Reid Rogers, of New York City, for défendants. 

LACOMBE, Circuit Judge. The foundation of this suit is a stat- 
ute of the state of New York, known as the Stock Corporation Law, 
as amended by chapter 688, Laws of 1892, and chapter 384, Laws 
of 1897. It contains this provision : 

"Sec. 7. Combinations Abolished. — No domestic stock corporation and no 
forelgn corporation doing business in this state shall combine mth any other 
corporation or person for the création of a monopoly or the unlawful re- 
straint of trade or for the prévention of compétition In any necessary of 
Ilfe." 

•For other cases see same topic & | numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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It is averred that the acquisition by the Interborough-Metropolitan 
of the shares oi stock in various street railroads in the city of New- 
York is a violation of this provision. If the question came before 
me as one of novel impression, I should be inchned to hold that the 
section does not apply to public service corporations, partly because 
the phrase "any necessary of life" is an inapt description, and also be- 
cause for a long period of time the Législature by many différent stat- 
utes bas very clearly indicated that such corporations, notably rail- 
roads, formed a class by themselves specifically regulated by législa- 
tion, and to which gênerai language such as above quoted would not 
apply, unless the intention to cover them was very clearly indicated. 
This same question came before Judge Holt, sitting in this court in 
July, 1907. Burrows v. Interborough-Metropolitan Co. (C. C.) 156 Fed. 
389. He reached a différent conclusion. If this were ail, I should, 
after recording my dissent from bis conclusion and indicating fully 
the grounds thereof, foUow his opinion as the law of this case, be- 
cause, although there is a différent plaintiff, the subject-matter is iden- 
tical. Subséquent, however, to his décision, the same question as to 
construction of this statute came before the Appellate Division (First 
Department) of the Suprême Court of the state in Attorney General 
V. Consolidated Cas Co., 124 App. Div. 401, 108 N. Y. Supp. 823, 
February, 1908, and in Attorney General v. Interborough-Metropolitan 
Co., 125 App. Div. 804, 110 N. Y. Supp. 186, May, 1908; the latter 
case involving the very acquisition of stock hère complained of . That 
court held that section 7 above quoted did not apply to railroads. Sub- 
sequently, on demurrer to the bill in this case, the same question came 
before Judge Ray, sitting in this district. Continental Securities Co. 
V. Interborough-Metropolitan Co. (C. C.) 165 Fed. 945, December, 
1908. Having before him the two conflicting opinions above referred 
to, he followed that of the court in which he sat, instead of that of the 
State Suprême Court, which was not the court of last resort. 

Since then in People ex rel. Edison Co. v. Wilcox, 207 N. Y. 86, 
100 N. E- 705, the Court of Appeals has indicated that it approves the 
proposition that corporations occupying through spécial consents or 
franchises the public streets and places and supplying the public with 
their utilities are a class by themselves to which the ordinary policy 
of the State with regard to unrestricted compétition does not apply. 
With this indication as to what may be expected to be the décision of 
the court of last resort when the question how section 7 is to be 
construed may come before it, it seems that an injunction of the sort 
now asked for, which is not of right, but rests in the discrétion of 
the court, which is asked to issue it, should not be granted. 

The motion is denied. 
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THE GEORGE W. ELDER. 

(District Court, D. Oregon. February 3, 1913.) 

No. 5,162. 

1. Collision (§ 125*) — Signals of Approaching Vessels — WEaoHT of Evi- 

dence. 

The testimony of the oflBeers and men on a vessel, corroborated by 
other witnesses net on board, that she heard tlie first passlng signal 
from an overtaklng vessel, and ansvrered by a danger signal, held en- 
titled to greater welght than the négative testimony of those on board 
the overtaking vessel that they did not hear any answer to their signal. 

[Ed. Note.— For other cases, see Collision, Cent. Dlg. §§ 266-279 ; Dec. 
Dig. § 125.*] 

2. Collision (§ 94*) — Constbuction of Rtjles— Oveetaking Vessel — Vessel 

"Undek Wat." 

A vessel which, while not moving through the water, was nelther an- 
chored nor moored, but was engaged in making fast to tows, was "under 
way" within the meaning of the navigation rules, and another vessel 
approaching her from astern was an overtaking vessel, and under the 
Inland Rules of June 7, 1897, c. 4, art. 24, 30 Stat 101 (U. S. Comp. 
St. 1901, p. 2883), it was her duty to keep out of the way of the one 
ahead, and she was forbidden by article 18, rule 8, to pass without an 
agreement. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 197-199; Dec. 
Dig. § 94.* 

For other définitions, see Words and Phrases, vol. 8, p. 7161.] 

3. Collision (§ 95*) — Overtakiing Vessels — Attempting to Pass Without 

Agreement. 

As the steamer Kern was making fast to her tow of stone barges at 
night in the channel of the Columbia river, where she changed tows 
with another downbound steamer, the steamer Elder approaehed from 
above and when half a mile distant gave a passing signal of one whistle. 
The pilot of the Kern, seeing that the Elder was apparently approaching 
head on at a speed of 12 miles or more, and had not changed her 
course, answered with an alarm signal. The Elder proceeded without 
changing course until about 1,000 feet distant, when tlie same signals 
were again exchanged, and the Elder then reversed, but too late to avold 
a collision, in which the Kern was sunk. Ucld, that it was not a fault 
for the Kern to pick up her tow in the fairway, nor that she did not 
hâve a lookout on duty at the time, since she saw the Elder as soon as 
the latter came in sight, but that the collision was due solely to the 
fault of the Elder, which as the overtaking vessel was under the duty 
to keep out of the way, and might hâve avoided the collision by chang- 
ing her course when the first signals were exchanged. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 200-202; Dec. 
Dig. § 95.*] 

In Admiralty. Suit for collision by the Columbia Contract Com- 
pany, owner of the steamer Daniel Kern, against the steamer George 
W. Elder, Charles P. Doe, claimant. Decree for libelant. 

The Columbia Contract Company was at the time of, the collision hereln 
comiilained of the owner of the Daniel Kern, and was engaged in conveying 
rock from Fisher's Quarry, situate on the north bank of the Columbia river 
above Vancouver, Wash., to the government jetty below Ft. Stevens, at the 
mouth of the Columbia river. Barges were employed in transporting the 
rock, three being lashed together slde by side in such a way that the center 

•For otber cases see same topic & i numeee in Dec. & Am. Digs, 1907 to date, & Rep'r Indexe» 
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barge extended forward of the others nearly lialf îts length. Tliese barges, 
when so made fast to each other, were towed by steamers. The steamer made 
fast to tbe tow by mooring wlth her prow from the rear of tbe barges be- 
tween those on the enter sldes, and in this way the tow, conslsting of the 
three barges, was navigated by pushlng it ahead of the vessel. On the day 
of the accident libelant was operating two tows tlius made up, with two 
steamers, the Daniel Kerli and the Hercules. The Kern was engaged in 
navigating the tow, conslsting of enipty barges, from Ft. Stevens up the river 
to where she met the Hercules, navigating a tow conslsting of loaded barges 
from the quarry. There the steamers would exchange thelr tows, and 
each proceed baek to its starting point. ïhus the Kern operated on the 
lower river and the Hercules on the upper. The reason for this was that 
the Kern was of deeper draft than the Hercules, and better suited to navi- 
gate the waters at the mouth of the Columbia, and the Hercules, being of 
lighter draft, could reach the quarry in greater safety. Thèse vessels, dur- 
ing tlie time they had been thus operating in conjunction witli one another, 
had generally met at some point between AVaterford Light and Oak Point 
above. In making tlie exchange of tows the Kern on meeting the Hercules 
would proceed some distance above with lier empty barges, when she would 
let go of them, and return to make fast to the loaded barges in tow of the 
Hercules. 

The Kern is a vessel 153 feet in length and about 26 feet beam, and the 
barges whieli were being taken in tow at the time of the collision ranged 
from 142 to 152 feet in length and 35 to 36 feet beam. 

On the night of the collision the Kern met the Hercules somewhat above 
the Waterford Light at about 12 :30 a. m., the former proceeding up the 
river to a point abreàst of or a little above Cooper's Point, where she let 
go of her tow well out of and to the south of the fairway or ship's course. 
The Kern then returned, meeting the Hercules, which had let go the loaded 
barges, between Cooper's Point and Waterford Mght. Tlie Kern approached, 
and began to maneuver to make fast to the loaded barges. In the mean- 
time the barges had swung around until they assumed a position nearly 
crosswise to the stream, tlieir bows pointing slightly down stream and to- 
wards the Oregon shore. The Kern came up by their stern, heading ap- 
proximately downstream. Her bow had entered past the port barge quarter- 
ing, so that her nose was pointing nearly to the port quarter aft of tlie star- 
board barge, but not toucliing it. Neither was she against the stem of the 
port barge. A line had been made fast to the starboard quarter of the port 
barge (tlie cliief otHcer of the Kern says to the port quarter, and that the 
Kern's nose lay past the port quarter of the starboard barge), and, as it 
was about ready to be tightened up from the Kern, the Blder came into col- 
lision with her from the rear. There was at the time some slack in the 
line, one witness saying about flve feet, others being not so deflnlte. 

The position of the Kern and her tow at this tlnie was nearly opposite 
the Waterford Light, instream from the Washington sliore approximately 
1,000 feet, and practically in tlie fairway or ship's course for vessels of heavy 
draft. The stream was about a mile wide, and navigable for heavy draft 
ships up to within from 100 to 40 feet of tlie Washington shore, and for a 
half-mile on the other side of the Kern. 

The Klder is a ship 250 feet in length, with 38-foot beam, ruuning on the 
night of the accident witli 17 or 18 feet of draft at the stern, and some 4 
feet less at the bow. She is navigated by a screw propeller, and her helni 
is operated with hand gear. She was proceeding downstream, and struck 
the Kern on lier starboard quarter, about 10 feet from her stem, at an angle 
iiear 34 degrees, protruding into lier to near her middle line, and breaking 
her wheel-shatt. The Kern was thus jammed against the barges on her 
port side ; the barges being thrown around until their bows were headed 
directly upstream. The Kern was shoved arouiid until she stood across the 
stream, heading towards the Washington shore, where she saiik from the in- 
juries sustained. The night was dark, but clear, and the water slack, with 
no appréciable current, possibly the flrst of the flood. As to thèse facts 
there is no substautial controversy. 
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Mlcliael Moran, tîie pilot in charge of tbe Kern, relates that, whlle stand- 
ing in the pilot house on tlie starboard side, looking ont of tlie vvindow for- 
ward, lie heard one whistle. On hearlng it lie went ont the door on the 
starboard side, and saw the Elder eoniiug right at hini, and appearlng to 
him to be a short distance away. He took note to ascertain if she changea 
her course, and, observing no change to shut ont her "signal lights," went 
in and gave four short blasts of the whistle. Thls was probably a second or 
so after hearlng the flrst whistle. His tirst thought was that the Elder 
was going to run him down. After blowiug tlie four blasts he jumped out- 
side agaln, by the starboard door, on tlie bridge, stood there for a few sec- 
onds, and got one whistle from the Elder. The lOlder's course continued as 
before, and witness could see her greeii and red lights and her niasthead 
llght, having seen the saine lights when he heard her first whistle. He 
could see no change in the Elder from the time he saw her before, and 
she was headed right for him. She was tbeii getting so close that the wit- 
ness stepped back into the pilot house, and gave four short blasts — "gave 
the danger whistle." He sprang outside again to watch the Elder. She 
was then coming right head on, and he noted no change in her course. Wait- 
ing avvhile, he observed her swinging to port, and, concluding that she was 
backing, rang the Kern fuU speed ahead to avoid a collision. The Elder 
was then 25 or 30 feet away. The Kern' s helm was aport. This when tlie 
boat got in action would swing her bow towards the Washington shore, and 
lier stern in the opposite direction, and bring the Elder across on her star- 
board quarter. Only a few seconds elapsed between the time of the flrst 
four blasts given by the Kern and the second whistle of the Elder — "only a 
short time anyway, very short," and probably a second or so between the 
Elder's second whistle and the Kern's last four blasts. The efCeet of the 
collision was that the lieadline of the Kern came tight and swung the barges 
along her side, heading upstream. If no change had taken place in the 
Kern, the Elder would bave struck her a little aft. TJsing witness' language : 
"I had to look right aft from the Kern's bridge, and the Elder was coming 
right directly astern of me, a little the starboard quarter as near as I knew. 
but as near as I could .iudge pretty well astern and headed right for me." 
The searchlight on tlie Kern was being used to assist the men on the barges, 
and was not thrown upstream at any time. The witness was then asked : 
"What reason, if any, Captain, did you hâve for responding to the one-blast 
signal of the Elder with four short blasts? A. Well, my reason was that I 
concluded there was nothing going to happen but a collision, that he was 
going to run right into me, and I thought I would warn him of tlie danger 
he was approaching. Q. Why did you tliink there was going to be a col- 
lision? A. Well, I could see by his lights — judging the way he was heading 
by his signal lights — he was heading right for me ail the time. Not inaking 
any attempt to alter his course that I could notice. • * * Q. At that 
time will you state whether or not he was swinging or whether or not his 
lights were statlonary or how they were? A. They seemed to me to be 
about steady. He seemed to be coming right head-on to me steady. I couldn't 
notice any change of his signal lights. If he was swinging, I couldn't no- 
tice it. Q. How was the room between you and the Washington shore? A. 
There was considérable room there, anyway from twelve to thirteen hundred 
feet of room, as near as I could .Iudge. * '* * Q. In view of thèse facts, 
why didn't you give him — respond with a one-whistle signal? A. Well, I 
would hâve if he had shut out his greeu liglit. I would hâve given him the 
regular passing whistle, but he didn't niake the attempt to do it, and I 
thought it was my place to give him the danger whistle. On account of laying 
still and the rock barges on my port bow, I couldn't comply with his whistle 
to go ahead on the starboard helm, was my reason for doing it." Witness 
says, further, that the danger signal on tlie Coluiubia consists of four sliort 
and rapid blasts of the whistle. To the best of his judgment, the Elder 
would bave run into the stern of the Kern if the Kern had not gone ahead 
on her engine at the time she did. On cross-exaniination witness said he 
thought the Kern probably moved 30 to 40 feet in the water from dead iu 
the water until the Elder struck her, and that there was very little change 
in her position unless she swung around a little on account of her helm 
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being aport. Wheii lie first saw the Elder, she was probably 800 or 1,000 
feet away. It was a dark night, and ail lie liad to go by was the appear- 
ance of the masthead llght. Theii witness was asked : "What dld you do 
when you first saw herï A. AVell, the first tlme I saw her, I walted until 
I see whether he was altering his course or not, and he didn't appear to 
alter his course one partiale by his signal ligbts. and I Juniped in the pilot 
house and gave him four' short blasts of the whistle in answer to his one 
whistle. Q. Did he hâve to alter his course before you had glven hlm your 
answering whistle? A. Well, not necessarily. Q. Now, as a niatter of fact, 
the rule requires that you shall give him an answering whistle before he 
alters the course, doesn't it? A. That is up to me, whether I think I am in 
danger of being run down. It is up to me to sound the danger signal or 
up to me to judge whether there is any danger." Further on he says : 
"When he was heading right for me, I thought it was well to indicate the 
danger he was approaching. That is what made me give the danger sig- 
nais." Being asked, "And the only thing he could hâve done when he got 
the four- whistle signal was to reverse his propeller, wasn't it?" witness an- 
swered, "Well, he could hâve went either way or baeked up then. It is 
up to him to judge, according to my notion and according to the rules, too." 
He further states that, after he let go the empty barges in going down to 
the Hercules, he got right close to the loaded barges ; the Hercules having 
.iust baeked out in order to let hlm go in. Being recalled, he testifled : "Q. 
Now, as I understood you yesterday, you said the reason why you blew the 
four blasts was beeause you could not see him moving over to your star- 
board at the tlme he asked for permission to go over there with the one 
whistle signal; that is correct, is it not? A. That is correct; yes, sir. Q. 
And he had abundant time to hâve gone over there when he was a thou- 
sand feet away without striking you, had lie not? A. He had if he had a 
mind to do it; yes. Q. And your theory of the case is that, before he got 
any response from you, he should hâve put his lielm over to port and started 
to make that maneuver? A. That is what I understand the law, to ac- 
company the whistle by the altération of your heliii so as the other nian 
can know what you are doing." 

J. E. Copeland, the master of the Kern, was in the pilot house at the time 
of the collision. He had retired to his room and gone to bed, but was awake. 
The flrst intimation he had of the approach of the Elder was a whistle 
which he heard from her. He says the Kern imniediately blew four whis- 
tles — "almost immediately, as soon as the pilot could blow the four wMstles 
he blew them." He then heard the Elder blow one whistle again, "almost 
immediately" after the Kern had blown the four whistles, and "the Kern 
blew four whistles again." This was also "almost immediately" after the 
Elder had blown her second whistle. He was on the floor of his rooni 
when the Kern blew her last four whistles, went from there into the pilot 
house, looked out the starboard door, saw the Elder coming astern of the 
Kern headed right for her, and could see ail tliree of the lOlder's lights burn- 
ing. She appeared as if she were coming down past the stern of the steamer, 
but heading almost amidships — "maybe a little aft of midships." He turned 
to the wheel and found it over to port, and lashed. About that time the 
Elder struck the Kern. The latter was then working full steam ahead. She 
had probably moved 30 or 40 feet — not to exceed 40 feet, when struck. Her 
stern swung to port. Witness was of the opinion that had the Kern's helm 
beeu put hard to starboard, and the ship worked full steam ahead, she 
would not hâve gotten out of the way of the Klder at the rime he saw her, 
as "they were too close. She (the Kern) could not posslbly hâve gotten 
out of lier way." He was then asked: "How soon did you see them after 
the last four whistles were blown? A. 'Well, it could not hâve been more 
than a few seconds, beeause just as the four whistles were blown he gave 
a bell to go ahead, and that was at the time I was stepping in the pilot 
liouse, and I immediately went to the starboard side, looked aft and saw the 
Elder. Q. How far aft would you think the Elder was away at that time? 
A. I would not think she was over 40 feet." He further says that on 
hearing the signal from the Elder he would hâve done as the pilot did in 
sounding four whistles, and he would hâve put her helm aport and turned 
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her full speed ahead ; that If the Kern had succeeded in gettlng ont of the 
vvay, wlth the Blder headed as she was when he first saw lier, the latter 
would hâve struck the barges, At the time ol the collision the Kern was 
swinging, which would briug her over at an angle with the Elder whether 
the latter was swinging or net. Using the language of witness a little fur- 
ther on : "The Kern's movement would hâve thrown us to the side of the 
Elder's bow whether the Elder would hâve been swinging or not. If the 
Elder had corne directly ahead, you understand, the movement of the Kern 
would hâve directed the Elder right into our starboard side." Witness was 
of the opinion that, if the Elder had been on a swinging course to port for 
1,000 feet, she would not hâve hit the Kern, because she would probably 
hâve stopped before she got that far. If she was on such a course for 500 
feet, and had been directly behind the Kern, she would not hâve struck, 
but she was a little to the starboard of the Kern. 

Joseph O. Church, the master on the Hercules, says he passed the Elder 
"just a little below Cooper's Point — not much, « * * probably a thousand 
feet ofl: shore." The Elder exchanged one whistle witli the Hercules; the 
Elder givlng the flrst whistle. After xtassing the Elder, witness heard the 
Elder glve a passing signal with one whistle, and the Kern responded 
witli four short whistles. ïhe signais were "pretty close" together — ^"about 
the usual time." Right afterwards the Elder blew another whistle, and 
the Kern again responded with four. The Kern answered supposedly a quar- 
ter of a minute after the Elder signaled. Witness lieard tlie crash when 
the collision took place, and at that time was just about to his barges, "just 
about going in between" them. 

George Haie, the mate on the Hercules, heard the eschange of signais 
between the Elder and the Hercules and the Elder glve a passing signal 
afterwards, and the Kern give the danger signal, four short whistles. A 
little further on he says : "I heard the Kern blow her danger whistle twice. 
The Elder only blew once to my knowledge." The Elder blew her whistle to 
the Kern just as the Hercules was abreast of her. 

Hans Jensen, assistant engineer on the Kern and in charge at the time, 
heard the signal from the Elder and reply from the Kern repeated as de- 
scribed by other witnesses. After the exchange of signais, he received sig- 
nais from tlie bridge of the Kern fuU speed ahead, and acted accordingly. 
This was not over five or ten seconds after the second séries of whistles 
was given, and it was not over 15 seconds until the collision occurred. Later 
the witness says about half a minute. The engine, he says, had probably 
made between 50 and 60 turns when it occurred, and the vessel would get 
some way at 25 révolutions. 

Charles W. Spaulding, the engineer on the Kern, was in his room at the 
time, but heard the signal from the Kern with four whistles, and heard that 
repeated, and after that a succession of whistles, then the crash. He was 
of the opinion that one or two minutes elapsed between the time of the flrst 
and second four whistles of the Kern. 

Arne Arneson was a deck hand on the Kern on the forecastle head at the 
time. He heard the signais exchanged between the Elder and the Kern, 
first a signal, one whistle, from the Elder, answered by four short blasts 
from the Kern, "and about — not quite a half a minute afterwards the Elder 
blew one whistle again." Then the Kern blew four short blasts again. The 
headline was at the gipsy head, and witness was about to "heave in on it," 
and the boat was going to back up, to swing the barges around so it could 
"get into them." Witness saw the Elder at the time he heard the flrst sig- 
nais exchanged, and says she was about a half-mile above, "right astern of 
us," and that he could see ail her lights. He saw her while she approached, 
and she did not change her lights until after she blew her second whistle, 
when "she kind of swung ofE to the Washington shore." At the time he 
heard the bells slgnaling the engineer the Elder was from 50 to 75 feet 
away, and was headed about midship of the Kern. On cross-examination, 
witness said he thought the Blder was "just abreast Cooper's Point" when 
he heard her flrst whistle, and that about two minutes' time elapsed before 
she struck the Kern — "between two and three minutes." 
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Arthur Nisseii testifles that lie was fishlug at thé tiiiie opposite Kureka 
cannery, perliaps a mile ont, ami lieard the excliauge of wliistles between 
tlie Klder and the Kern. He says the Ekler biew «ne whistle, the Kern 
auswered with four, and tliis was repeated, îind that an iuterval elapsed 
hetween tlie varions whistles of perhaps a half-niinute. Ile heard the col- 
lision, and knew that tlie Kern saulv, as lier lights disaiipeared. 

Edward Anderson was chief officer on the Kern, and on the forecastle head 
at the tinie of the collision, directlng in getring a Inie to the tow. He saw 
the Elder approaching, saw ail her lights, which indicated that she was com- 
ing head on, noticed Uer at Cooper's l'oint when she blew her first whistle. 
Hhe was shifting lier course from Cooper's l'oint, which would he about a 
(luarter of a mile from tlie Kern. The Kern answered with four whistles 
immediately. Xext the Elder blew one whistle, and the Kern blew four. A 
very short interval elaiised between the Elder's second whistle and the Kern's 
four, and the collision occurred very shortly after the Kern blew her second 
four whistles. It "might hâve been a minute — a minute or so." Witness cou- 
tinued to observe the Elder's approach, and the saine lights were visible ail 
tlie tinie. After the Elder blew her second whistle, he sang ont to the men 
on the barges to let go the line, In tryiiig to get clear, as lie saw there 
was to be a collision. A signal full speed ahead was given the Kern about 
Ibis tiuie, which was a couple of seconds before the collision, but the Kern 
"didii't pick up ninch." Tlie Elder, when lie saw her astern, was riinning 
for the Kern's quarter. 

On the part of the respondent W. H. l'atterson. the pilot on the Elder, 
w.'is called, and testified that the niaximuni speed of the Elder is 11 or 12 
knots ; that she ininds her helm "flrst-class," lias a left-hand propeller, and 
liacks to the starboard, thus throwing her bow to port, and. If running uu- 
der full speed, she will swing to port. When lie rounded Cooper's Point, he 
saw a vessel ahead which proved to be the Kern. He could not see any 
side lights, which indicated to hlm that the vessel was going downstreani. 
His course after passiiig Cooper's Point was dowu the Wasliiiigtou shore, 
ainilng to keep ofC ail the way froin 000 to SOO feet In the locallty where 
the Kern was lying. On that night, when lie saw the Kern, his course would 
hâve taken him in the vicinity of 400 feet from shore. When lie received 
the signais from the Kern, he testifies he must bave been 1,500 feet or more 
away — "about 1,500, between 1,200 and 1,500 feet." The other vessel was 
theii on his port bow. Witness further relates that, when he flrst came 
down by Eurêka channel and came around (jooper's Point, he saw a ves-sel 
ahead and pulled his vessel around. so he had the former on his port bow 
about a half-point, which position he maintained until he got a signal from 
her, the same beiug In response to a signal from him. He then ordered the 
ofHcer on the bridge to stop his vessel, and put her englues full speed astern, 
which was doue immediately. This threw her stern to starboard and her 
bow to port. The signal from the Kern he interpreted to be "either a cross 
whistle or a danger whistle," and he supposed there niust be soiue obstruc- 
tion in the water ahead. He struck the Kern at ahout right angles. The 
response he got from the Kern was to a second signal he had given. He 
had given one before the signal that the Kern auswered. 

On cross-exaniinatiou ho sa.ys he met the Hercules with the light barges 
In tow probably a quarter of a mile above Cooper's Point ; that, when he 
got the danger signais and put his ship full speed astern, he knew there 
was danger ahead of sonie kind ; that he could see au obstruction ahead, 
and knew a collision was imminent. He ported bis helm just after passing 
Cooper's Point, so as to put the Kern ob his port bow, which course was 
designed to put tlie vessel down by the Kern about 400 feet olï the Washing- 
ton shore. Supposedly this course would take him 200 feet from the Kern. 
Witness furtJier says he (U'dered his helm to starboard at the same time he 
put his vessel full speed astern for the purpose of throwing the ship oflC as 
much and as quickly as i)ossible. He blew one whistle after rounding Coop- 
er's Point, and just after lie ixirted his lielin. To this he received no reply, 
and then he blew another whistle "a tew minutes, almost immediately after," 
when he found the Kern did not answer. Usiiig the language of the wit- 
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ness : "I seen I had pleuty of room on the Inside and I told tlie offlcer on 
the bridge to blow another wliistle, for I seen I liad plenty of fairway to go 
about my business clear." By backlng and starboardlng the helm he ex- 
pected both to stop the vessel before reachlug the Kern, aud to wteer clear of 
her. Witness further says he slowed hls shlp down when he blew the first 
whistle. 

He was then asked, and answered as follows : "Q. Captain, if your steamer 
is running fuU speed ahead — exactly what I asked before — if your steamer 
Is running full speed ahead, can you stop her wlthin three-quarters of a 
mile? A. Well, as I saM a minute ago, it dépends entirely upon circum- 
stances — dépends upon — Q. Under the conditions that prevailed tliere that 
nlght we wlll say? A. Well, I ain't able to say. I mlght hâve said that 
there, but I don't know as I could tell exactly. As I sald to Edwards at 
that time, I couldn't tel). Q. Did you say .vou could or no, sir, you couldn't 
do itV When you told Capt. Edwards you couldn't. He said, 'IIow long does 
it take the Elder backlng full steam astern to check her headwayV A. Well, 
I should judge in the neighborhood of probably three minutes. You see, we 
was making — well, yes. in the neighborhood of three minutes.' When you 
made that answer you had in miud the conditions prevailing that uight? A. 
1 might hâve said that. Q. (continues reading; Couldn't lier headway he 
stopped and her going astern wlthin three-quarters of a mile? A. No, sir. 
Q. It couldn't? A. No, sir. Q. You couldn't reverse and baek her full speed 
astern, and check her headway in three-quarters of a mile? A. No, sir.' 
New, you didn't misunderstand Capt. Edwards' question, did you? A. I don't 
suppose I did. Q. Now, then, you knew then that wl;ien you backed your 
engine full speed astern withiu a distance of 1.000 to 1,500 feet of the Kern 
it was absolutely hopeless to stop before you reached the Kern? A. No; I 
didn't. I thought it would swing her far enougli so slie wouldn't catch us. 
Q. To port? A. Yes. Q. You knew you couldn't stop the shlp within that 
distance? A. I wasn't sure; might hâve stopped her." Later he further 
testitied : "Q. Now, then, Captain, when you came around Cooper's Point 
and gave the first signal of one blast to the Kern, you didn't know whether 
it was safe for you to go by or not, did you? A. I did at that time, yes. 
Q. You did? A. Yes; because I could see I had this vessel on my port Bow 
and there was an opening there, could bave gone through on my own busi- 
ness. Q. Did you know the conditions ahead? A. No. As far as I could 
see at that time and the conditions in the — Q. You don't know whether 
it was safe or not? A. I could go there. Mr. Denman: Do you contend 
it wasn't safe in there? Q. You didn't know it, did you, Caiitain? A. Yes, 
the indication looked favorable to me — it was ail right^ — I could go down 
with safety. Q. So you continued on your course? A. I did, certainly. 
Q. Despite the faet you recel ved no response from the Jfern? A. I kept on 
niy course because she was on my port bow, and I knew I could go by 
safely, so far as I could see. Q. Nothing there so you couldn't get through? 
A. Not at that time." Later he answered : "We are supposed to blow a 
half a mile off, and, as far as my judgmeut would allow me, I blew a whis- 
tle a half a mile off [the flrst whistle] after I got around the point." 

Edward Whiteman, the third mate on the Elder, says in effect that, after 
the Elder rounded Cooper's Point and slghted the Kern and got straightened 
ont, she was steering down for Waterford Eight, inside of the Kern and 
barges, so that the Elder had her on her port bow, in which course the 
Elder continued until she was cross-signaled, being about 1,200 feet away 
when the cross-signal came. ïhe Elder's engines were reversed, she was put 
full speed astern with her helm starboarded, the purpose belng to make her 
stem swing to starboard and her bow to port, which would give her a curving 
course through the water. She struck the Kern on that course. Witness 
was of the opinion that, if the Elder had been right behind the Kern and 
500 feet away, there would bave been no difflculty lu clearing her to star- 
board, and unquestionably none If the Kern had been 1,000 feet away. Wit- 
ness says he kept ringing the telegraph full speed astern because he could 
see they could scarcely avold a collision. Belng so close to the Kern, it was 
uecessary to hâve ail the steam possible to stop her. He was under the im- 
203 F.— 34 
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pression that the Kern blew two whlstles twice, though "there is room for 
a doubt." He saw the reflectlon of the towing lights on the Kern at the 
time he blew the first whistle, and knew she was there heading down the 
river, but did not know It was the Kern. The Blder blew one approachlng 
passing signal as she was rouiidlug Cooper's Point on the starboard helm. 
Immediately on blowing the flrst whistle, witness "slowed the ship down 
dead slow," and kept on his course. Getting no response whatever to the 
flrst whistle, he blew a second whistle, and then came "the two short whis- 
tles twioe," whlch indlcated that the Kern either wanted the Elder to go 
over on the other side, or else there was an obstruction In the river that 
he could not see, "that there was danger somewhere." "We were so close 
to him that the only thlng we could do was to stop and reverse full speed 
astern. « * * On either theory we could not do anythlng else." On 
cross-examlnation he said he repeated the signal, he supposed, withln about 
a couple of minutes or so. Witness says : "When he dldn't give us a re- 
sponse to our flrst whistle, I slowed the ship down, and then blew agaln 
the same signal, one whistle to indicate that I wanted to pass on his star- 
board with our port side, between him and the Washington shore." The 
time elapslng between the two signais was anywhere from a minute to a 
minute and a half. Witness continued as interrogated : "Q. Well, then, 
which whistle was it you dldn't get response to? A. The flrst whistle. Q. 
Then dld you continue running on towards lier? A. After slowing the ship 
down, yes, sir ; but we were clear of him. We had him on the port bow. 
Q. You did? How far? A. Oh, about half or three quarters of a point. Q. 
And how far would that bring you off the Washington shore? A. Off the 
Washington shore? Q. Yes. A. Well, it would hâve brought us away off, 
clear of the Washington shore. We were ail right as far as the AVashington 
shore was concerned. Q. Bring you about 400 feet, would it? A. Yes. Q. 
And. if you had her a point or three quarters of a point on your port bow. 
that would shut ont your green light from her wouldn't It? A. Our green 
light? Q. Shut out your green llght from the Kern, wouldn't It? A. It 
should ; yes. Q. And, if It dldn't shut your green llght out, then you dldn't 
hâve her a point or three-quarters on your port bow? A. No; we dldn't." 
Witness could see the Kern's lights when he was a llttle above Cooper's 
Point. 

Harl Asktedt, the quarterinaster, saw some lights after the Elder rouuded 
Cooper's Point, and so far as he could remember the Elder had the Kern 
abont a half-point on her port bow. He thought the Elder was about three- 
quarters of a mile from the Kern when she blew the first whistle, and 
about one-eighth oii a mile when she blew the second. At that time he got 
cominand to put the wheel aport, and then hnrd to starboard, and to stop 
her full speed astern. The orders were executed. So far as he remembered, 
they got no response to the flrst whistle. Then the Rider blew another 
whistle, and the response was either two or four whlstles. The Elder was 
put astern as soon as she got the response. She blew the second whistle im- 
mediately after the flrst. She struck tlie Kern almost immediately after he 
got his wheel hard over to starboard. The Elder did not swing much, so 
far as he remembered. 

Louis Oison, a lookout on the Elder, testlfled the Elder blew one whistle 
when she was about three-quarters of a mile away from the Kern, then she 
blew another, and at the time the Kern was about a point on the Elder's 
port bow. The Elder was about 1,000 feet from the Kern when the second 
whistle was blown. The response was to the second whistle. The witness 
says : "The flrst they blowed one whistle. Then they blowed one more. They 
dldn't answer the first whistle. Then they blowed one more, and then they 
answered wlth two." 

Page, McCutcheon, Knight & OIney, of San Francisco, Cal, C. E. 
S. Wood, of Portland, Or., and Ira A. Campbell, of San Francisco, 
Cal., for libelant. 

C. W. and G. C. Fulton, of Astoria, Or., and Denman & Arnold, of 
San Francisco, Cal., for respondent and claimant. 
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WOLVERTON, District Judge (after stating the facts as above). 
The question to be resolved is which of thèse two vessels was at fault 
in bringing on the collision, or whether both are blâmable for their 
part in the affair. The following is a rough chart of the river and 
its shore lines at and near the place of collision ; 




COOPERSPO 



VaT£R 



"K" represents the place where the collision occurred. "C" is a 
désignation for Cooper's Point, made by connseî in the examjnatioii 
of one of the witnesses. It is claimed by libelant's counsel that Coo])- 
er's Point is approximately five-eighths of a mile above the place cf 
collision, which is probably near the correct distance. The line from 
"C" to "K" shows approximately the ship's course for vessels of the 
class and size of the Elder. As they round Cooper's Point and pick 
up Waterford Light, they bear away from the Washington shore on 
or near the line indicated until they pass the point where the collision 
occurred. I speak of rounding Cooper's Point. As a matter of fact, 
the change in course is only slight, as the vessels run near the Wash- 
ington shore for some distance above. The Elder on the night of the 
accident, according to the testimony of her officers, had just rounded 
or passed Cooper's Point and had straightened up, not on her regular 
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course, but on a course a half-point to starboard of the Kern, the 
Kern's présence in the river belovv having been discovered at that time, 
and the pilot intending to bear off the Washington shore opposite the 
Kern some 400 feet, which vvould leave the Kern to the Elder's port 
from 300 to 600 feet, thinking, as he says, he could go in through 
there with safety. It was then that the officers say they blew one 
whistle as a signal to the Kern that the Elder intended to pass to her 
starboard, the ship running nearly at full speed. This would put the 
distance of the Elder above the Kern approximately half a mile when 
the Elder gave the signal. She slowed up, her officers say, but con- 
tinued on her course a half-point to the starboard of the Kern, and, 
getting no response from the Kern, she subsequently blew another 
whistle, a single blast as before. At this time Patterson, the pilot on 
the Elder, puts his distance from the Kern at from 1,000 to 1,500 feet, 
and it was then, according to witnesses for the Elder, that they got the 
hrst response from the Kern. They were not certain whether the re- 
sponse was a cross or a danger signal. The vessel was at once ordered 
hard astarboard, and full speed astern. The Elder being constructed 
with a left-hand propeller, the effect of the exécution of the order 
would be to throw her bow to port and her stern to starboard, thus 
giving her a curving course to port. The Elder was executing this 
maneuver when she struck the Kern. 

On the other hand, the officers and deck hands of the Kern say they 
heard the first signal given the Kern by the Elder, and that the Kern 
answered at once with the danger signal, four short blasts. Very 
shortly the Elder gave another signal, which was also answered as 
before, with four short blasts. The Kern was heading approximately 
downstream. Such being her position, the Elder, if steering on her 
usual or the ship's course, would be approaching from an angle astern. 
This will be at once apparent from the above sketch. Moran, the pilot 
on the Kern, thinks the Elder approached directly for the stern of the 
Kern, as if she were going to split her up the center. The mate and 
the master concur in the view that the Elder was approaching, not di- 
rectly from the stern, but heading for the Kern's starboard c^uarter or 
midships. AU the witnesses on the Kern agrée that the lights of the 
Elder — port, starboard, and masthead lights— were ail plainly visible as 
she approached the Kern until after the Elder began swinging to port. 
It was almost at this instant that the collision took place, or so shortly 
after that it was difficult to estimate the time. In the course of her 
maneuver to get in between the barges constituting her tow, the Kern's 
helm had been thrown to port, and on observance of the near approach 
of the Elder she was ordered full speed ahead. The effect of the ex- 
écution of this order would be to throw her stern to port and bow to 
starboard, thus increasing her angle with the usual ship's course. 
Moran says she had begun to exécute this maneuver, and had pro- 
ceeded ahead 30 or 40 feet when the Elder struck her. The Elder 
struck her starboard quarter at an angle of about 34 degrees. This 
is a physical f act shown by the course of the Elder's bow as it extended 
into the huU of the Kern. 
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Capt. Church, in charge of the Hercules, relates that while navi- 
gating his vessel up stream to pick up the empty barges he exchanged 
the passing signal with the Elder, and that the Elder signaled the Kern 
just as she was passing the Hercules below Cooper's Point, inside of 
1,000 feet. First Officer Haie on the Hercules lends corroboration 
to this. Capt. Patterson's custom was to signal the vessel ahead when 
about half a mile distant. From thèse witnesses it would appear that 
the Elder sounded her first signal to the Kern when approximately 
half a mile distant, and this I am constrained to believe to be the fact. 
However, the Elder may hâve been nearer, and possibly somewhat 
farther away. No implicit reliance can be placed upon the estimate 
of the witnesses on board the Kern as to hovv far distant the Elder 
was when she blew her first whistle, as they were looking into the 
darkness, without physical objects by which to détermine the fact 
with relative accuracy. At the distance of a half-mile away, if the 
Elder kept her speed, say from 10 to 12 miles per hour (she was prob- 
ably running at a faster rate), she would reach the Kern in from Zy^ to 
3 minutes, the Kern being dead in the water. The Elder, however, I 
am led to believe, slowed down, which would increase the time rela- 
tively. It is further probable that her speed was not greatly checked 
until the pilot's order to put her full speed astern was executed, as 
there is no évidence that her engines were backing, so that she was 
running at a stiff rate up to that juncture. 

Ail the witnesses on the Kern speaking as to the fact concur in the 
statement that the Elder was heading almost, if not directly, for the 
Kern, for they saw ail the Elder's running lights, which is a démon- 
stration in itself, and discrédits absolutely the testimony of the offi- 
cers on the Elder to the effect that she was running on a course hav- 
ing the Kern a half-point on her port bow. If she had been, the évi- 
dence would indicate that the Elder's green or starboard lights would 
hâve been shut out from the Kern, and as the Elder approached the 
angle would hâve been increased, more perfectly obscuring her green 
light. It is problematic as to just how near the Elder had approached 
the Kern when she blew her second whistle. The distance is variously 
estimated from 1,000 or 1,500 feet to very near at hand. Arneson 
says, "She was pretty close to us then." From either point of view, 
she kept her course until that time ; that is, she was either running 
directly for the Kern, or with the Kern one half-point on her bow ; 
in my view, directly for the Kern. A thing which appears to be prac- 
tically certain is that the Elder at this point put her helm hard astar- 
board, and reversed her engines to full speed astern, which gave her 
a curving course to port, and yet she collided with the Kern. From 
the expert testimony it would seem that, if she had been 1,000 feet 
distant when she began to exécute the maneuver, she would probably 
hâve cleared the Kern and her tow, or stopped before reaching her. 
If within 500 feet, the resuit would hâve been problematical. Pos- 
sibly she even then would bave cleared the Kern. This would make 
it appear that the Elder was not much, if anything, beyond 500 feet 
from the Kern when she began to exécute her maneuver to port, and 
she might hâve been much less. 



534 203 FEDEKAL REPORTER 

[ 1 ] As to whether the Kern gave response to the first passing sig- 
nal of the Elder there is a sharp conflict in the testimony. The officers 
of the Kern, consisting of the pilot, first officer, mate, chief and assist- 
ant engineers, and a searnan, ail concur in saying they heard the re- 
sponse given to both the first and the second signal of the Elder. Be- 
sides thèse witnesses, the captain of the Hercules and a fisherman 
testify that they heard ail the signais — two from the Elder and two, 
consisting of four short blasts, from the Kern, and the mate on the 
Hercules heard both responses. Ail the witnesses on the part of the 
Elder testifying to the fact say they did not hear any response what- 
ever to the first signal of the Elder. Applying the rule that the testi- 
mony of witnesses affirming that they heard or saw a thing is entitled 
to greater weight than the négative testimony of other witnesses who 
affirni that they did not hear or see it, the greater credence niust be 
given to the testimony of libelant's witnesses. As applicable to colli- 
sion cases, it has been held that : 

"The established rule is that the testimony of offieers and witnesses as to 
what was actually done on lioard their own vessel is entitled to greater 
weight than that of witnesses on other boats, who judge or forni opinions 
nierely from observation." ïhe Alexander Folsoni, 52 Fed. 403, 411, 3 C. 
C. A. 165. 

See, also, The Alberta (D. C.) 23 Fed. 807, 810; The Sam Sloan 
(D. C.) 65 Fed. 125, 127. 

Further than this, I am impelled to the firm conviction that the Kern 
gave prompt response to the first signal of the Elder with four short 
blasts of her whistle ; and, not only this, I am of the opinion that the 
officers of the Elder testifying, or at least one or more of them in 
authority, did hear such response from the Kern, and that the Elder 
is chargeable with positive knowledge that it was given. I base this 
latter déduction the more readily upon the testimony of the captain 
and mate of the Hercules and the iisherman, who were even less ad- 
vantageously situated for hearing such signal than the officers of the 
Elder. 

[2] Now, to apply the rules of navigation, vvhich constitute a car- 
dinal factor in determining the fault and to which of the two vessels 
it is attributable. As a preliminary statement to the rules adopted by 
Congress approved June 7, 1897 (Act June 7, 1897, c. 40, 30 Stat. 96 
[U. S. Comp. St. 1901, p. 2875]), relating to the prévention of collision 
upon certain harbors, rivers, and inland waters of the United States, 
it is premised that a vessel is under way when she is not at anchor or 
made fast to the shore or ground. According to this, the Kern was a 
vessel imder way. An overtaking vessel "shall keep out of the way 
of the overtaken vessel." Article 24. "When steam vessels are run- 
ning in the same direction, and the vessel which is astern shall désire 
to pass on the right or starboard hand of the vessel ahead, she shall 
give one short blast of the steam whistle, as a signal of such désire, 
and if the vessel ahead answers with one blast, she shall put her helm 
to port; or if she shall désire to pass on the left or port side of the 
vessel ahead, she shall give tvi'o short blasts of the steam whistle as a 
signal of such désire, ancl if the vessel ahead aiiswers with two blasts, 
shall put lier helm to starboard ; or if the vesse! ahead does not think 
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it safe for the vessel astern to attempt to pass at that point, she shall 
immediately signify the same by giving several short and rapid blasts 
of the steam whistle, not less than four, and under no circumstances 
shall the vessel astern attempt to pass the vessel ahead until such time 
as they hâve reached a point where it can be safely done, when said 
vessel ahead shall signify her willingness by blowing the proper sig- 
nais. The vessel ahead shall in no case attempt to cross the bow or 
crowd upon the course of the passing vessel." Rule 8 of article 18. 
"In obeying and construing thèse rules due regard shall be had to ail 
dangers of navigation and collision, and to any spécial circumstances 
which may render a departure from the above rules necessary in or- 
der to avoid immédiate danger." Article 27. 

[3] In view of thèse rules, it is clear that it was the bounden duty 
of the Elder to keep out of the way of the Kern. Having heard the 
response to the Elder's first passing signal, the duty was imposed up- 
on the Elder not to attempt to pass the Kern until such time as it could 
be safely donc, at which time the vessel ahead is required to signify 
her willingness by blowing the proper signal. This makes the vessel 
ahead the judge as to when the overtaking vessel can safely pass. The 
Elder slowed down, but kept lier course — this in face of the fact that 
she was steering straight for the Kern, and approaching her at a rapid 
rate. Continuing in this way, the Elder again asked permission to 
pass. The Kern again refused; and then it proved too late to avoid 
the collision, for it occurred in spite of the energetic efforts of the Kern 
to prevent it. 

The fact that the Elder struck the Kern at an angle of 34 degrees 
in no way conflicts with the theory that the Elder was steering straight 
for the Kern. It is altogether probable that the Kern was pressing 
ahead at the instant with her helm aport, which carried her stern some- 
what to port, and the "curving" motion of the Elder would naturally 
bring her into collision at some angle. The Elder should hâve been 
eagerly mindful of her rapid approach to the Kern on the course she 
was steering, and should hâve avoided rnnning so near to the latter 
as to put her in péril of a collision. Under the circumstances, she was 
at liberty to départ from the letter of the rules and steer to the star- 
board of the Kern, notwithstanding the refusai of the latter to let her 
pass — this to avoid "immédiate danger." Article 27, Sup. See The 
North Star, 151 Fed. 168. 172, 80 C. C. A. 536. 

The expert witnesses, including Moran and Anderson of the Kern, 
seemed to be of the view that if the Elder had steered to starboard 
at a distance of 1,000 feet, or even 500, she would bave avoided the 
Kern. She would hâve avoided her absolutely, and without question, 
if she had been running on the course of a half-point to port of the 
Kern when the first signal was given, and continued on that course. 
Furthermore, if she had so continued until she gave her second signal, 
the probabilities are that she would by that time bave so indicated her 
course to the Kern that the latter would bave signified permission to 
pass as requested. 

Supposedly at that time such would bave been the case. Counsel 
for respondent suggest that the response given by the Kern indicated, 
not only that the Kern was in jeopardy, but that it was not safe for 
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the Elder to pass on any course to starboard of the Kern or between 
her and the Washington shore. The clear reply to this suggestion is 
that the Elder knew the river, and knew, also, that the Kern was en- 
gaged in navigating barges downstream, and it is not at ail probable 
that she was so misled by the signais of the Kern. Such is my con- 
viction. But, if it be that the Elder did not hear the response to her 
first signal, it was a grave fault to approach so near to the Kern on 
the course she was running as to jeopardize the situation. She should 
either hâve donc vv'hat she did do in the extrême, or bave departed 
from the rules and gone to starboard of the Kern. In either event, 
the collision would not bave happeued. This would be the case wheth- 
er she knew the Kern was "dead in the water" or moving. The emer- 
gency was one which she ought to bave becn on her guard about. She 
knew that the Kern and Hercules Vi'ere in tbe habit of exchanging 
tows in the river, and she met the Hercules almost at the very time 
that she sounded her first signal to the Kern, and ought to bave known 
that the Kern was likely to be engaged in the very thing that she was 
trying to do at the time, namely, to pick up her tow. I do not deem 
that it was a contributing fault on the part of the Kern that she was 
picking up her tow in the fairway. The James T. Easton (D. C.) 27 
Fed. 464. She certainly had a right to navigate with her tow in the 
fairway, and I bave been cited to no authorities holding that she was 
remiss in using the fairway to make fast to her tow. 

It is stoutly urged that the Kern was rendered in fault because 
Moran refused permission to the Elder to pass, under a mistaken 
interprétation of article 18, rule 8. Moran vvatched to ascertain 
whether the Elder changed her course after signaling for permission 
to pass before be acted, and, observing no change, be refused permis- 
sion. He candidly concèdes that bis impression of the meaning of 
the rule was that it required the Elder to change her helm before the 
assent should be given. In this he was in error, for the rule requires 
the contrary ; that is, that the overtaking vessel shall change her course 
upon receiving assent from the overtaken vessel — not before, but 
after, receiving such assent. 

The question is a serions one, and not f ree from difficulty ; but I 
bave concluded that the mistake of Moran was not the proximate con- 
tributing cause of the collision, I ani satisfied that Moran did not 
refuse bis consent to the Elder to pass arbitrarily, or with' any wanton 
purpose of vexing her or impeding navigation. He assumed for his 
own safety that he ought to withhold his assent because tbe Elder was 
heading directly for his boat, upon the mistaken idea that she ought 
to hâve changed her course at once after signaling for permission to 
pass the Kern. The Elder, nevertheless, should hâve heeded the sig- 
nal from the Kern, and if she had, and had acted with the same en- 
ergy that she did on getting the second signal from the Kern, there 
would hâve been no collision. The only damage that either boat would 
hâve sustained would be some delay to the Elder. Thus it is manifest 
that the proximate cause of tbe collision was the omission of the Elder 
to take prompt action upon getting the response from the Kern to 
avoid, if possible, any contact with the latter. 1 reach this conclusion 
the more readily from the circumstance that the Elder was the over- 



OHIO KIVBR & W. RX. CO. V. DITTEY 537 

taking vessel, charged not only with the duty of keeping out of the 
way of the Kern, but also with the burden of showing that the fault 
of the collision was with the Kern. The reasoning of Betts, District 
Judge, in The Governor, Fed. Cas. No. S645, is apposite: 

"If tlie Worcester atid the Governor had been ruiining in opposite direc- 
tions, tlie collision might probably liave been deemed to be so far the resuit 
of uiere casualty and misadventure as to leave each vessel to bear for her- 
self the conséquences of the accident falling upou her. But the fact that 
they were running in the saine direction, the one astern of the other, im- 
posed upon the rear boat an obligation to précaution and care whieh is not 
chargeable to the same extent upon tlie other. In the Jight of this prlnci- 
ple, the circnnistances of the présent case manifestly cast the burden of 
proof upon the Governor. She was astern, and was seeklng to run past 
the Worcester. She had a right to the advantage of her superior speed, 
and, under such circuuistances, it would hâve been tortious and blâmable 
conduct on the part of the Worcester desiguedly to intercept the Governor, 
to crowd her off, or to bafHe her in that effort. But it devolves upon the 
Governor to show the prudence of her own conduct, as well as to prove 
négligence or mlsconduct on the part of the Worcester. It was not the duty 
of the latter boat to veer from her course so as to open a passage for the 
Governor, or to lend her any facility in aid of her purpose to pass. We 
niay censure any rigid adhérence to strict right by whieh one conipeting 
boat interposes enibarrassments in the way of her competitor, and inay regret 
the want of a magnanimous and libéral course of conduct whieh tnight re- 
lleve a vessel of superior speed and eiideavoring to get ahead from delay 
or ditlicult,y in acconiplishing that object. But the court is only enipowered 
to adjudicate the légal rights of the one and the responsibility of the other." 

See, also, the reasoning of the court in The Fontana, 119 Fed. 853, 
856, 56 C. C. A. 365. 

This leaves but one other contention to dispose of, whieh relates to 
the fact that the Kern had no designated lookout in service at the par- 
ticular time. The absence, however, of such a lookout was void of 
any causative effect in bringing on the collision. The officers in charge 
of the Kern discovered in due time the approach of the Elder, and 
the action taken was in pursuance of such discovery, and of the move- 
ment and signais given by the Elder. 

I hold, therefore, that the collision was due solely to the fault of 
the Elder, and that she must stand accountable for whatever damage 
was inflicted upon the Kern. The amount of the damages must be 
ascertained from testiinony yet to be adduced. 



OHIO RIVER & W. RT. CO. v. DIÏTKY et al., Tax Commission of Ohlo. 

MARIETTA, C. & C. R. CO. v. CRl^AMER, State Treasurer, et al. 

(District Court, S. D. Ohio, E. D. February l.j, 1913.) 

Nos. l.sas, 1,600. 

1. Taxation (§ 117*1^ — 'Excise" Tax os Privilège — Ohio Statute. 

The tax imposed by Ohio Act May .31, 1911 (102 Ohio Laws, pp. 224- 
260), on railroad companies and other persons and corporations engaged 
in operatlng public utilities, whicli is coniputed on the gross earnings 

♦For other ca-ses see same topic & § numbeîi in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of such companles from Intrastate business, Is an excise tax on the 
privilège of carrying on Bucli business. 

TEd. Note.— For other cases, see Taxation, Cent. Dig. § 214 : Dec. Dig. 
5 117.* 

For other définitions, see Words and Phrases, vol. 3, p. 2548.] 

,2. CoNSTiTUTioNAL JjAVT (§ 229*) — Equal Peotection of Laws — Taxation — 
Limitation or Powbb. 

While section 2 of the Ohio Bill of Rights, which guarantees the equal 
protection of the laws as broadly as does the fédéral Constitution, under 
the construction placed on it by the Suprême Court of the state, by im- 
plication limits the power of taxation of privilèges and franchises to the 
reasonable value of the privilège or franchise as conferred originally, or 
to Its continued value from year to year, the courts may not overthrow 
a law which imposes such a tax, as in violation of either the fédéral 
or State Constitution, merely because in Isolated cases It may work a 
hardship, but such law, if uniform, must be judged by its gênerai opéra- 
tion upon the class to which It applies. 

[Ed. Note. — For other cases, see Constitutional Law, Cent Dig. § 685; 
Dec. Dig. § 229.*] 

3. Commerce (§ 72*) — Taxation (§ 42*) — Excise Tax on Public Utilities — 

Ohio Statute — Oonstitutionauitt. 

The provisions of Ohio Act May 31, 1911 (102 Ohio Laws, pp. 224, 260), 
Imposing an excise tax, based ou gross earnings, on railroad companies 
and other persons and corporations engaged in operating public utilities, 
are not wanting in uniformity of opération because certain utilities of a 
given class pay one rate of tax and others of another class another 
rate, nor is the tax, beiug by express limitation levied on intrastate earn- 
ings only, unconstitutional as imposing a burden on Interstate commerce. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. §§ 123-138 ; Dec. 
Dig. § 72;* Taxation, Cent. Dig. §§ 90-95; Dec. Dig. § 42.*] 

4. Constitutional Law (§ 229*) — Taxation (§ 47*) — Excise Tax — Equal 

Protection of Laws — Double Taxation. 

That a corporation pays an ad valorem tax on its property does not 
render an excise tax imposed on Its privilège of doing business uncon- 
stitutional, as a déniai of the equal protection of the laws by subjecting 
it to double taxation. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 685 ; 
Dec. Dig. § 229; Taxation, Cent. Dig. §§ 104-114; Dec. Dig. | 47.*] 

In Equity. Suits by the Ohio River & Western Railw^ay Company 
against Robert M. Dittey, Frank E. Munn, and Christian Pabst, as the 
Tax Commission of Ohio, and the Tax Commission of Ohio, and by 
the Marietta, Columbus & Cleveland Railroad Company against David 

5. Creamer, Treasurer of the State of Ohio, Edvi^ard M. FulHngton, 
Auditor of the State of Ohio, Timothy S. Hogan, Attorney General of 
the State of Ohio, Robert M. Dittey, Frank E. Munn, and Christian 
Pabst, as the Tax Commission of Ohio, and the Tax Commission of 
Ohio. On complainants' application for preliminary injunction and 
demurrers to bills. Injunction denied. 

Robt. J. King, of Zanesville, Ohio, for Ohio River & Western Rail- 
way Co. 

F. A. Durban and Robt. J. King, both of Zanesville, Ohio, for the 
Marietta, Columbus & Cleveland R. R. Co. 

Timothy S. Hogan, Atty. Gen., of Columbus, Ohio (Clarence D. 
Laylin, of Columbus, Ohio, of counsel), for défendants. 

>For other cases see same topic & § numbbb In Dec. & Am. Dlgs. 1907 to date, £ Rep'r Indexe» 
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Before WARRINGTON, Circuit Judge, and SATER and DAY, 
District Judges. 

PER CURIAM. Jurisdiction of thèse cases is vested in this court 
through the présence of certain fédéral questions, no matter how it 
shall be found necessary to décide them, or whether to décide them at 
ail. Siler v. Eouisville & Nashville R. R. Co., 213 U. S. 175, 29 Sup. 
et. 451, 53 L. Ed. 753; Mich. Cent. R. R. Co. v. Vreeland, 227 U. S. 

59, 33 Sup. Ct. 192, 57 h. Ed. , decided January 20, 1913; L. 

& N. R. Co. V. Siler (C. C.) 186 Fed. 176. The plaintifif in each 
of the cases is an Ohio corporation, whose line of road lies 
wholly within the state. In each case the plaintiff challenges 
the constitutionality of certain sections of the act of May 31, 1911 
(102 Ohio Laws, pp. 224-260), creating a tax commission, and 
providing for a system of taxation, and imposing a sum which the act 
recites is in the nature of an excise tax upon the privilège of carrying 
on intrastate business. A restraining order having been granted in 
each case, the respective plaintiffs seek a temporary injunction. The 
défendants, who are certain state oiïicers and members of the Tax 
Commission, demur to each of the bills. The cases are for hearing 
on the plaintififs' applications for interlocutory injunctions and upon 
the demurrers of the défendants. 

The law under considération is a re-enactment of the act of March 
10, 1910. Its history is contained in the brief filed in behalf of the state, 
but its development need not be traced. The act raises the rate of 
the so-called excise taxation on certain utilities, substitutes a tax com- 
mission for a board of appraisers and assessors, assembles the various 
tax laws of the state, and incorporâtes them into one measure. The 
term "public utility," as used in the act and as defined in section 39, 
means ana embraces each corporation, company, firm, individual, and 
association, their lessees, trustées, or receivers elected or appointed 
by any authority whatsoever referred to in such section — a railroad 
company being one of the many kinds of companies therein mentioned — 
and includes also any plant or property owned or operated, or both, 
by any such companies, corporations, firms, individuals, or associations. 
By the provisions of section 40 any person or persons, firm or iirms, 
copartnership or voluntary association, joint-stock association, com- 
pany or corporation, wherever organized or incorporated, when en- 
gaged in the business of operating a railroad, either wholly or par- 
tially within the state, on rights of way acquired and held exclusively 
by such company, or otherwise, is a railroad company. 

Section 42 defines the term "gross earnings" — 

"to mean and Include the entire earnings for business done by aii.v person or 
persons, firm or flrnis, copartnership ov voluntary association, joint-stock as- 
sociation, company or corporation, wherever organized or incorporated, froni 
the opération of any public utility, or inciàental thereto, or in eonnection 
therewlth. The gross earnings for business done by an incorporated com- 
pany, engaged in the opération of a publie utilily, shall l)e held to nieun and 
include the entire earnings for business done by such coiniiMuy uoder t)u^ ex- 
ercise of its corporate power.s, whether froni tlie opération of the public utili- 
ty itself or from any other business done whutsoever." 
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Section 83 requires a statement to be filed by eacli raiiroad company 
with the Tax Commission containing the entire grdss earnings, includ- 
ing ail sums earned or charged, whether actually received or not, for 
the year ending on the 30th day of June next preceding, from what- 
ever source derived, for business done within the state, excluding there- 
from, however, ail earnings derived wholly from Interstate business 
or business done for the fédéral government, snch statement also to 
show as a distinct item the total gross intrastate earnings for such 
period. By the terms of section 97 the Auditor of State in the month 
of November is required to charge for collection against each raii- 
road company a sum in the nature of an excise tax for the priv- 
ilège of carr3'ing on its intrastate business. The amount so charged 
is 4 per cent., and is computed on the gross earnings, as fixed and 
reported to him by the Commission, of the company's intrastate 
business for the year covered by its annual report to such Commission, 
but the tax shall not be less than $10 in any case. The various public 
utilities named in the act are classified. The percentage charged for 
collection as an excise tax for the privilège of carrying on intrastate 
business is the same as to ail utilities falling within any given class, 
but varies as among différent classes. 

[1] While the mère déclaration of the General Assembly that the 
tax is an excise tax does not make it so, if it is apparent that it cannot 
be consistently so designated, nevertheless the déclaration of the law- 
making body is entitled to much weight. Flint v. Stone Tracy Co., 220 
U. S_. 107, 145, 31 Sup. Ct. 342, 55 L. Ed. 389, Ann. Cas. 1912B, 1312. 
In view of the décisions, state and fédéral, it is plain that the tax in 
question is an excise tax on the doing of corporate intrastate business ; 
the gross intrastate business being the yardstick or measure of taxable 
value. Southern Gum Co. v. Laylin, 66 Ohio St. 578, 64 N. E. 564; 
State v. Ferris, 53 Ohio St. 314, 41 N. E. 579. 30 L. R. A. 218; Ash- 
ley V. Ryan, 49 Ohio St. 504, 31 N. E. 721 ; Western Union Telegraph 
Co. V. Mayer, 28 Ohio St. 521; Express Co. v. State, 55 Ohio St. 69, 
44 N. E. 506 ; Adler v. Whitbeck, 44 Ohio St. 539, 9 N. E. 672 ; Thom- 
as V. U. S., 192 U. S. 363, 24 Sup. Ct. 305, 48 L. Ed. 481 ; Cooley, 
Const. Lim. (6th Ed.) 608; State Tax on Railway Gross Receipts, 15 
Wall. 284, 21 L. Ed. 164. 

[2] Each plaintiff contends that, because it is unable to earn upon 
its investment a reasonable profit attributable to intrastate business, it 
possesses no privilège worth 4 per cent, of its gross intrastate earnings, 
and that such a tax is as to it both confiscatory and discriminatory. 
The Ohio River & Western Railway Company allèges that a tax of 
4 per cent, of its gross intrastate earnings is excessive, because, though 
carefully managed, it does not produce, without the imposition of such 
tax, a profit equal to the return upon high grade investments at ail 
times available in the money market. The Marietta, Colurnbus & Cleve- 
land Railway Company charges that it is operated at an actual loss. 
Are the plaintiffs or either of them for the reasons stated exempt from 
the excise tax in question? It was held in State v. Ferris, 53 Ohio St. 
341, 41 X. E. 584, 30 L. R. A. 218, and is conceded by the plaintiffs, 
that the first section of the fourteenth amendment to the Constitution 
of tlie United States, which provides that no state shall "deny to any 
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person within its jurisdiction the equal protection of its laws," is no 
broader than the second section of the Ohio Bill of Rights, and that, 
therefore, a statute relating to an excise tax authorized by the bill of 
rights would not conflict with such section of the Constitution of the 
United States; but the plaintiffs, to niaintain their contention, point 
to the f ollowing language in Southern Gum Co. v. Laylin, 66 Ohio St. 
at pages 578, 594, 64 N. E. at pages 564, 565: 

"But upon the power to tax privilèges and franclilses there is no express 
limitation in the Constitution, but certain limitations upon that power must 
be implied from other iirovlslons of the Constitution, so as to niake the whole 
instrument harmonlous and consistent througbout. The Constitution vvas 
established to 'promote our conniion welfare.' l'reamble to the Constitution. 
Government is Instltuted for the equal protection and beneflt of the people. 
Section 2 of the Bill of ïtlghts. l'rlvate i)roperty shall ever be held inviolate, 
but subservlent to the publie welfare. Section 19 of the Bill of Kights. Thèse 
provisions of the Constitution are implied limitations upon the power of taxa- 
tion of privilèges and franchises, and llmlt such taxation to the reasonable 
value of the privilège or franchise conferred orlglnally, or to its contlnued 
value from year to year. Ashlev v. Kyan, 49 Ohio St. 504 [31 N. E. 721], 
State v. l'errls. 53 Ohio St. .314 141 X. E. 570, 30 L. R. A. 218], and Hagerty 
V. State, 55 Ohio St. 613 [45 X. E. 10461. are examples of taxing the privilège 
or franchise conferred ; while Telegraph Co. v. Mïiyer, 28 Ohio St. 521, and 
Express Co. v. State, 55 Ohio St. G9 [44 N. E. .506|. are examiiles of taxing 
the contlnued value of the existing privilège or franchise from year to year. 
Thèse limitations prevent confiscation and oppression under the guise of tax- 
ation, and the power of such taxation cannot extend beyond what is for 
the common or public welfare, and the e<iual protection and benefit of the 
people; but the ascertalning and fixlng of such values' rest largely in the 
General Assembly, but tinally in the courts." 

An examination of that case as reported. as well as of the original 
file papers, discloses that no contention was made and no issue tendered 
that the stattite then under considération imposed a tax beyond the 
reasonable value of the privilège or franchise originally conferred or 
its contlnued value from year to year, nor do any of the cases cited in 
the above quoted excerpt touch that question. The limitation thus said 
to be imposed by the state Constitution on the législative power to tax 
cannot, however, be safely treated as a dictum, for the reason that it 
is carried forward into the syllabus, which in Ohio states the law of 
the case. The court dealt in that case with a gênerai law and its opér- 
ation on ail corporations of given classes througbout the state, and not 
with its opération on spécifie financially weak corporations of any one 
of those classes. It did not consider the same question as is hère pre- 
sented, and we are constrained to believe tb.at it did not mean to hold 
that the courts as final arbiters may overthrow a law which imposes 
a tax on privilèges and franchises merely because in isolated cases such 
law imposes a hardship, but that it had référence to a law the effect 
of whose enforcement is to produce that resuit generally. This is 
made clear by the same court in State v. Guilbert, 70 Ohio St. 253, 71 
N. E. 638, 1 Ann. Cas. 25, where it is said: 

"We are of the opinion that an excise tax which opérâtes uniformly 
Througbout the state and applles equally to ail the subjects emliruced within 
its ternis cannot be said to deprive any one of the equal protection of the 
law, or in any manner to violate the Bill of Rights, or any section of the 
Constitution." 
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The earlier case of Western Union Telegraph Co. v. Mayer, 28 Ohio 
St. 521, is also instructive. A law of uniform opération, which im- 
posed an excise tax at a rate equal to that on property on the gross 
receipts of foreign express and telegraph companies doing business in 
Ohio, and prohibited, under heavy penalties, any person from acting 
as agent of or transacting any business for any company that def aulted 
in the payment of such tax, was alleged to be violative of both the 
state and the fédéral Constitution. The tax was a charge on the priv- 
ilège of such corporations exercising their franchises and powers within 
the State until the tax, interest, and penalties thereon were fully paid. 
It was computed on the gross receipts arising manifestly not only 
from distinctively intrastate business, but from business which began 
elsewhere and terminated within the state, or had its inception in the 
state and terminated beyond its limits. Thus reckoned, the amount 
was 3.34 per cent, of such receipts, but, if restricted as it should bave 
been to the purely intrastate business, it equaled 31.2 per cent, of the 
total receipts from that source, or 93.6 per cent, of such receipts not 
absorbed by current expenses. It was charged that the tax was op- 
pressive and unjust in its opération, but the tax was upheld ; it being 
stated in the opinion regarding its provisions that : 

"They are the conditions uijou wliich the corporations named in the act are 
allowed to do business within the state. Whether this tax is warranted by a 
wise public policy, and whether it is too onerous, are questions for the Légis- 
lature and not for the courts. The burden Is the price paid for transacting 
their business within the state. * * * Any régulations imposed on such 
corporations, not anionnting to a régulation of commerce, nor to a tax on the 
property of the corporation within the state, Imposed as a compensation to 
be paid to the state for the privilège of dolng business within its terrltory, 
is, we thlnk, within the législative power of tlie General Assembly. The 
unbroken current of judicial authority Is in support of sucli power la the 
state, and in our opinion public policy demanda its exercise." 

The court, it is true, was speaking of a law affecting foreign cor- 
porations only which could exercise none of their powers or franchises 
within the state, save through comity, or under législative consent, and 
which the court found miglit bave been excluded from the state alto- 
gether, with which theory we bave nothing to do. But it is also true 
that it recognized the power to raise the necessary funds to defray the 
legitimate expenses of government by modes other than an ad valorem 
System of taxation on ail property in the state and also the législative 
power to create domestic corporations and prescribe the terms upon 
which they, as well as foreign corporations, might exercise their fran- 
chise. The right to extend the tax to domestic corporations undoubted- 
ly existed, as was later held in the Southern Gum Co. Case, but the 
Législature did not see fit to embrace such corporations within the law. 
It would therefore seem to follow that the language quoted is applicable 
to ail corporations of a given class and that a law which is of uniform 
opération as to that class is not répugnant to any constitutional provi- 
sion, state or fédéral, although it may bear heavily upon some given 
individual or individuals falling within its terms. 

Some assistance is derived from Adler v. Whitbeck, 44 Ohio St. 
539, 9 N. E. 672, which arose under a law the authority for whose 
enactment is based (1) upon the constitutional provision (Schedule, § 
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18, Constitution of Ohio) that "no license to traffic in intoxicating liq- 
uors shall hereafter be granted in this state, but the General Assembly 
may by law provide against evils resulting theref rom," and (2) the gên- 
erai power of taxation granted in the same organic instrument. The 
law imposed a tax on the business of trafficking in intoxicating liquors 
and involved the exercise of both the police power (44 Ohio St. 563, 9 N. 
E. 672, and McGuire v. State, 42 Ohio St. 532) and the power to tax 
(44 Ohio St. 562, 568, 9 N. E. 672 ; Anderson v. Brewster, 44 Ohio 
St. 583, 9 N. E. 683). It served a double purpose — the restraint of the 
evils resulting from the liquor traffic, and the création of a revenue to 
indemnify the gênerai taxpayer for the increased burden imposed on 
him by the business. The tax was said to be in the form and nature 
of a tax upon the business (44 Ohio St. 563, 9 N. E. 672), and in the 
Southern Gum Co. Case it is affirmatively characterized as an excise 
tax applied to the liquor traffic on account of the additional burdens 
imposed on the state. In this respect it is assimilated to the tax hère 
under considération, whose object is to compensate the state and in- 
demnify the taxpayer for the increased burden resulting from the spé- 
cial inconvenience and expense sustained and the supervisory power ex- 
ercised by the government over corporate utilities and for the benefit 
of those who own and operate such. Ashley v. Ryan, 49 Ohio St. 504, 
525, 31 N. E. 721 ; Cincinnati Gaslight & Coke Co. v. State, 18 Ohio 
St. 238, 243; Baker v. Cincinnati, 11 Ohio St. 534, 543; Southern 
Gum Co. V. Laylin, 66 Ohio St. 595, 64 N. E. 564; Western Union 
Telegraph Co. v. Mayer. The contention was made in the Adler Case 
that the enforced payment of the tax on the business of trafficking in 
intoxicating liquors would impose on many of small means such finan- 
cial hardship as to drive them out of business. The court recognized 
that such would be the conséquence, but it did not deem the law in- 
valid on that account (44 Ohio St. 560, 561, 567, 9 N. E. 672), as 
such resuit would arise from extraneous circumstances, and not from 
the law. 

EquaHty in regard to taxation of property is the great idea of the 
Ohio Constitution. Baker v. Cincinnati, 11 Ohio St. 541. The Légis- 
lature, conforming as nearly as may be to the purposes of the framers 
of the Constitution bas intended to reach, for taxation, the property of 
every citizen, whatever its form may be, which is not by the organic 
law specifically exempt, to the end that ail shall bear their just share 
of the public burdens. Lewis v. State, 69 Ohio St. 479, 69 N. E. 980; 
Southern Gum Co. v. Laylin, 66 Ohio St. 593, 64 N. E. 564. See, also, 
the earlier case, Exchange Bank of Columbus v. Hines, 3 Ohio St. 11, 
12. There can be no exemption of property from taxation, unless the 
right of exemption is clearly expressed. Lander v. Burke, 65 Ohio St. 
532, 542, 63 N. E. 69. The estate of an insolvent décèdent must contrib- 
ute, and to the same relative extent as a prosperous enterprise or the 
estate of a wealthy décèdent. Section 2734, R. S. ; McNeill v. Hagertv, 
51 Ohio St. 255, 265, 37 N. E. 526, 23 L. R. A. 628. The creditors ôf 
an insolvent's estate really pay the tax, just as the bondholders and oth- 
er creditors of the money losing plaintiff, under the rule of equality, in 
fact must do, if it be required to pay the excise tax charged against it. 
But absolute equality and uniformity are not attainable under the Ohio 
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or any other System of taxation. An approximation thereto is ail that 
is practicable. Shotwell v. Moore. 45 Ohio St. 646, 16 N. E. 470; 
Ashley V. Ryan, 49 Ohio St. 525, 526, 31 N. E. 721. Judge Cooley, in 
his work on Taxation (3d Ed.) 390, 391, with great force and accu- 
racy, in speaking on this subject, says : 

"It cauiiot be too distiiietly borne lu miiul that any possible System of tax 
legisiatiou must inevltubly produce uneiiual and un.nist results in individual 
instances; and if ineiinality in resiilt nnist defeat tlie gênera! law, tlieu 
ta.xation beconies impossible, and sovernnients nmst fall back upon arbitrary 
exactions. But no sucli Inipracticable prineiple is i-ecogiiiaed in revenue laws. 
Wlille eiiuality aud justice are constiintly to be ainied at, inipossiliilitles are 
nut denianded. ïax lejiislutiou niust be practical. * * * Tlie Législature 
nmst jndge of the seueral resuit, and wlien tbe law bas apportioued the 
tax, individual hardsliips must be regarded as amons the iueonveniences 
whieh are incident to resular government. ïhe same uecessity that .iustifies 
any taxation will justify and sustain any i-easouable provisions for giving 
it efïect. The uecessity of the state aud of reasonable provisions for the 
security of the individual nmst be equally considei'ed; the state is no more 
to lie deprived of its revenxie, because of individual hardship resulting from 
.waieral rules, thau is tlie individual to be stripped of his property withont 
law, because in its uecessity the state flnds it more convenient to take it 
thus tlmn by regular proeeediugs. Tlie iucidental hardship or iuconveuience 
must be submitted to in either case." 

The rule of nonexemption on account of the impracticability of ab- 
soltite etiuality of taxation thus recognized by the state court, and so 
clearly stated by Judge Cooley, was applicd and enforced as to an ex- 
cise tax in Marmet v. State, 45 Ohio St. 69, 12 N. E. 463, where Judge 
Spear, speaking for the court, held that absolute equality of burdens, 
whether applied to taxes or other subjects of législation, is not to be ex- 
pected in our laws, and that the wisdom of man has not yet devised a 
System of equalizing burdens so perfect in its application and so thor- 
oug*i in its enforcement as to leave no room for adverse comment or 
criticism. An excise tax is not a tax on property (State v. Ferris, 53 
Ohio St. 326, 41 N. E. 579, 30 L. R. A. 218 ; Cincinnati Gaslight & Coke 
Co. V. State, 18 Ohio St. 243 ; State v. Ilipp, 38 Ohio St. 225 ; x\shlev 
V. Ryan, 49 Ohio St. 504, 525, 31 N. E. 721), but it must, to be valicî, 
operate with equality and uniformity unaffected by any questions as to 
the solvency or insolvency of the person that is required to pay. That 
the rule announced in the Marmet Case persists appears from Ashley 
V. Ryan, 49 Ohio St. 525, 526, 31 N. E. 721, and State v. Ferris. In 
the Ferris Case, 53 Ohio St., at pages 337, 338, 41 N. E., at page 583, 
30 L. R. A. 218, an inheritance tax law providing for an excise tax on 
the right to receive property was overthrown, because it violated the 
rule of equality, and did not afford to ail upon whom its provisions 
operated equal protection and benefit. It was said : 

"Our constitution reipjires equality in our tax laws, and also equality in 
their exécution as near as may be. The oïdy exemption allowed, as to 
taxation of property, is Personal property to the amonnt of $200 to each 
individual, and certain other property devoted to public or charitable uses. 
Two hundred dollars in value to each iudividual is the extent to which the 
Lesi.-ilature lias the power to exempt personal projierty from taxation. Tbe 
constitution nmst be regarded as consistent with itself thron.a;liout, and as 
section 2, of article 12, permits an exemption from taxation of Personal 
property not exceeding .?200 a construction of section 2 of the Bill of Kighls 
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is thereby evineed to the effeet tliat in taxation of siibjects ntlier tlian prop- 
erty, an exemption up to ¥200 in value would be regarded as for the equal 
protection and benefit of tlie people. The exemption must be equally for ail, 
and the rate per cent, must be the same on ail estâtes. There can be no dis- 
crimination in favor of the rich or poor. Ail stand upon an equality under 
the provisions of the constitution, and it is this equality that is the pride 
and safeguard of us ail." 

The above announcement is in harmony with the utterances o£ the 
fédéral courts. In State Railroad Tax Cases, 92 U. S. 575, 23 L. Ed. 
663, a law was under considération which imposed a tax on the fran- 
chise, capital stock, business, and profits of the complaining corpora- 
tions. One of the corporations was insolvent and in the hands of a 
receiver, its earnings not being sufficient to pay any of the interest 
on its bonded debt or anything beyond its necessary expenses for op- 
ération and repairs. Another of the companies met ail of its expenses 
and interest on a large debt, and declared large dividends. Each 
owned a large amount of tangible property, and each possessed a fran- 
chise which was held, as in Ashley v. Ryan, 49 Ohio St. 525, 31 N. 
E. 721, to be valuable. They were both said to be alike subject to the 
law, for the reason that insolvent corporations could no more escape 
taxation than insolvent individuals, many of whom pay taxes on realty 
which is mortgaged in excess of the value of ail their property, both 
real and personal, the court adding that no state has ventured to es- 
tablish the principle of permitting its visible tangible property to es- 
cape taxation, relying solely on a tax imposed on the individual on the 
basis of his estimated wealth in excess of his debts. In speaking of 
the insolvent company, Mr. Justice Miller said (92 U. S. 606 [23 L. 
Ed. 663]): 

"Qoncede for the présent that the capital stock is sunk and is of no value ; 
concède that the funded debt of the company has at présent no market value, 
or is unsalable — there reinalns wliat is valued as worth over $2,600,000 of 
real and Personal property, which, like ail other property of individuals or 
corporations, ought to pay its proportion of the public burdeus. There also 
remains the value of the franchise, which is not destroyed by the eircum- 
stance that the road does not pay interest on its debt. Does anybody be- 
lieve that this debt is of no value — that the holders of it attaeh no value to 
this franchise? Are they willing to give up the right to operate the road, 
to receive freights and fares, to endeavor to make it pay something more 
than the mère value of the personal property of the track, the dépôts, the 
grounds, the rolling stock, and other tangible property? Is it supposed by 
any one that they intend or will ever sell thèse separately or apart from 
the right to use theni as a railroad? Why do not the bondholders sell ail 
thèse things under their mortgage at auction as a man would sell town lots 
and household furniture, and horses and carriages? The reason is too clear 
to escape observation. It is because in the case of the railroad there is at- 
tached to ail this property, and goes with it, a privilège, a right to use it 
through the whole extent of the rlchest counties of Illinois, in transporting 
persons and property, in a manner which adds immensely to its value when 
considered as so much iron, so much land, and so much personal property. 
By virtue of this privilège or franchise, this is ail aggregated into a unit, 
well adapted to make money by its use in that way, with a chartered right 
to use it for that purpose. It Is this franchise which the Législature of Il- 
linois intended to tax, which it had a right to tax ; and in taxlng it com- 
mitted no injustice, if it was fairly assessed, though the corporation which 
holds it may be so utterly bankrupt that it must necessarily pass from it 
into other hands. In those hands, disembarrassed of its overweight of debt, 
203 F.— 35 
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who shall say that it Is not worth ?2,000,000? And who shall say that such 
Is not the real value now of this franchise?" 

See, also, Flint v. Stone Tracy Co., 220 U. S. 165, 167, 168, 31 
Sup. Ct. 342, 55 L. Ed. 389, Ann. Cas. 1912B, 1312. We think it can 
be confidently asserted that the Suprême Court of Ohio meant by the 
language employed in the Southern Gum Company Case that only those 
excise tax laws, the resuit of whose opération is generally confiscatory 
and oppressive, are unconstitutional, and that it did not intend to say 
that a law, gênerai and uniform in its opération, is invalid, because in 
exceptional cases it may impose a hardship. 

The General Assembly was empowered not only to impose a tax on 
the gross receipts of the respective plaintiffs, as stated, but also 
to direct the application of the tax when collected to purposes of 
gênerai revenue or any other purpose autliorized by law (Ashley v. 
Ryan, 49 Ohio St. 525, 31 N. E. 721 ; State v. Ferris, 53 Ohio St. 314, 
41 N. E. 579, 30 L. R. A. 218; State v. Guilbert, 70 Ohio St. 254, 71 
N. E. 636, 1 Ann. Cas. 25). Both of the plaintiffs require govern- 
mental protection and the exercise of its supervisory power, and each 
should in justice bear its fair share of the government's burden. Were 
either of them to escape taxation on account of its exceptional condi- 
tion, ail other unprofitable corporate enterprises would likewise be re- 
lieved, and thus a practical system of taxation would be rendered im- 
possible, and the state be deprived of the power to meet its legitimate 
expenses. 

The claim is made that the law in question is discriminatory in that 
it (1) does not include ail public utilities engaged in business in Ohio, 
and (2) does not operate uniformly among the utilities named — the 
tax, for instance, imposed on the gross intrastate earnings of street 
suburban and interurban railroad companies being but 1.2 per cent.'and 
on express and telegraph companies but 2 per cent. The claim is not 
supported by the décisions, state or fédéral. The inheritance tax 
law under considération in Hagerty v. State, 55 Ohio St. 613, 45 N. 
E. 1046, providing for exemptions in the amount of $200, was as- 
sailed as discriminatory as among collatéral kindred, the tax being im- 
posed upon the value of the property received by some, and not upon 
that received by others. The law was sustained because the power 
exercised by the General Assembly in the enactment of the law was 
législative and vested by the législative grant as expressed in the first 
section of the second article of the Constitution, and, as the right to 
receive property by inheritance is not guaranteed by the Constitution, 
that instrument prescribes no limitation upon the power of the General 
Assembly to designate the persons who may thus receive. The dis- 
crimination was based upon and held justified by the fact that there 
are degrees in collatéral kinship. In commenting on that case in State 
V. Guilbert, the state court approved the language employed in Magoun 
V. Illinois Trust & Savings Bank, 170 U. S. 283, 18 Sup. Ct. 594, 42 
L. Ed. 1037, regarding a similar law, that the states may tax the privi- 
lège of taking property by devise or descent, may discriminate between 
relatives, and between them and strangers, and grant exemptions, and 
are not precluded from this power by the provisions of the respective 
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State Constitutions regarding uniformity and equality in taxation. In 
the Guilbert Case, which also involved an inheritance tax law, the con- 
clusion was reached (and we understand it to be the statement of a 
rule applicable to excise taxes) that : 

"When It is determlned, as was determined In the Ferris Case * * « 
that the tax Is an excise tax, and as in the Hagerty Case * * * that the 
authority to Impose the tax Is conferred by the gênerai grant of législative 
povver, then the sélection of the subjects on which the tax will be Imposed 
must be wlthin the législative competency." 

Many illustrations may be found in the statutes and reported cases 
of the rule thus announced. In Marmet v. State an ordinance was 
upheld imposing a license fee on the owners of ail vehicles used upon 
the streets of Cincinnati excepting farmers marketing the products of 
their own farms. In the Adler Case the tax on the business of traf- 
ficking in liquors was sustained, although it did not bring within its 
provisions the manufacture of intoxicating liquors or the sale of them 
by the manufacturer in quantities of one gallon or more at ,any one 
time. The line was drawn between the distillery and the brewery on 
the one hand and the saloon on the other. In Western Union Tele- 
graph Co. V. Mayer, a corporation franchise tax imposed on foreign 
express and telegraph companies and on no other public utility com- 
panies was sustained. Section 2780 — 17, Rev, St., imposed an excise 
tax for state purposes only of 1 per cent, per annum upon the gross 
receipts of steam railroad, street, and interurban railroad, express, 
telegraph, and téléphone companies when engaged in business either 
wholly or partially within the state, but it did not apply to water trans- 
portation companies, unless the whole of their business was done 
within the state. Under the Nichols Law (section 2778a, R. S.), the 
property of express, telegraph, and téléphone companies was subjected 
to taxation, the value of such property being determined not merely 
by the considération of the visible property, as in the case of ail other 
corporations whose property is taxed, but by the value of the entire 
capital stock and by such other évidence and rules as would enable the 
boards fixing such valuation to arrive at the true value in money of the 
entire property of the companies in the state. A tax levied on such 
valuation was upheld in State v. Jones, 51 Ohio St. 492, 37 N. E. 945, 
and Adams Express Co. v. Ohio, 166 U. S. 185, 17 Sup. Ct. 604, 41 L. 
Ed. 965. Notwithstanding the establishment of the validity of that 
method of taxation, it was not extended to any other corporations in 
the state. The General Assenibly has seen fit to détermine, in the 
enactment of the law now before us, what occupations or lines of in- 
dustry are public service enterprises and invested with those attributes 
which pertain to public interest or public service, and has omitted, for 
instance, grain elevator companies, warehousing, stockyards, ferries, 
bridge companies, and innkeepers ; but it had a right so to do, and the 
sélection made by it will not be disturbed by the courts unless the déter- 
mination of the législative body was clearly arbitrary. The law imposes 
no burden upon one class of utilities from which others similarly situ- 
ated are exempt, and, as it does not aiïect any right of the plaintiffs dif- 
ferently from that of others in the class to which they belong, it is not 
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obnoxioLis to tlie Constitution. Snell v. St. Ry. Co., 60 Ohio St. 269, 54 
N. E. 270; State v. Guilbert, 70 Ohio St. 229, 245, 71 N. E. 636, 1 Ann. 
Cas. 25, 37 Cyc. 746. The same rule is recognized by the fédéral courts. 
In Kane v. Erie R. Ce, 133 Fed. 681, 685, 67 C. C. A. 653, 657, 68 E- 
R. A. 788 (C. C. A. 6), in which a provision of an Ohio statute re- 
lating to railways was involved, it was said : 

"The doctrine is well settled that the General Asscnihly, in the absence of 
an applicable prohibition, ha s yiower to classify subjects of législation, con- 
ferring rights or imposing biirdens on the created classes, according to the 
views of what is jnst and expédient and will proniote the gênerai welfare. 
subject only to the limitation that there nnist be soiue reasonable ground 
for the classification made." 

The rule so announced has been recognized in Magoun v. Illinois 
Trust & Savings Bank, supra, and in Home Ins. Co. v. New York, 
134 U. S. 594, 10 Sup. Ct. 593, 33 L.Ed. 1025, in each of which a 
statute was under considération which involved an excise tax. Other 
cases in point are Kentucky Railroad Tax Cases, 115 U. S. 321, 6 Sup. 
Ct. 57, 29 L. Ed. 414; Bell's Gap Railroad Co. v. Pennsylvania, 134 
U. S. 232, 10 Sup. Ct. 533, 33 E. Ed. 892 ; Connollv v. Union Sewer 
Pipe Ce, 184 U. S. 540, 22 Sup. Ct. 431, 46 L. Ed. 679; Brown-For- 
man Co. v. Kentucky, 217 U. S. 563, 30 Sup. Ct. 578, 54 L. Ed. 883 ; 
Southwestern Oil Co. v. Texas, 217 U. S. 114, 30 Sup. Ct. 496, 54 L. 
Ed. 688; Adams Express Co. v. Ohio, 165 U. S. 194, 228, 17 Sup. Ct. 
305, 41 L. Ed. 683. The law is well expressed in Bell's Gap Railroad 
Co. V. Pennsylvania, 134 U. S. 237, 10 Sup. Ct. 535, 33 L. Ed. 892, 
where it is said : 

"The provision in the fourteenth amendment that no state shall deiiy to 
any person within its jurisdlctiou the equal protection of the laws was not 
intended to prevent a state froni adjusting its System of taxation in ail 
proper and reasonable ways. It may, if it chooses, exempt certain classes of 
property from any taxation at ail, such as churcbes, libraries and the i)rop- 
erty of charitable institutions. It may Impose différent spécifie taxes upon 
différent trades and professions, and may vary the rates of excise iipon 
varions products ; It may tax real estate and Personal proi^erty in a différent 
manner; it may tax visible property only, and not tax securities for pay- 
ment of mone,v; it may allow déductions for indebtedness. or not al]ow them. 
AU such régulations, and lliose of like character, so long as they proceed 
within reasonable limits and gênerai usage, are vithin the discrétion of the 
state Législature, or the people of the state in franiing their Constitution." 

[3] In view of what has heretofore been said and the authorities 
cited, it is clear that there is no merit in the contention that, because 
certain utilities of a given class pay one rate of tax and others of an- 
other class a différent rate, the law is wanting in uniformity of opéra- 
tion. 

Another insistence is that the act, as applied to railroads, lays a bur- 
den on Interstate commerce. The tax by express provision is levied on 
gross intrastate earnings only. Those derived wholly from interstate 
business and business done for the fédéral government are specifîcally 
excluded in Computing the amount to be paid. The rule announced in 
Ratterman v. Western Union Telegraph Co., 127 U. S. 424, 425, 8 
Sup. Ct. 1127, 32 L. Ed. 229, is that where the subjects of taxation 
can be separated, so that that which arises from interstate commerce 
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can be distinguished from that which arises from commerce wholly 
within the state, the state will be permitted to collect that, arising upon 
the latter. As the gross intrastate earnings can be readily separated 
from ah others, the law is not open to the objection urged. Ratterman 
V. Express Co., 49 Ohio St. 618, 32 N. E. 754; Express Co. v. State, 
55 Ohio St. 69, 81, 44 N. E. 506; Western Union Telegraph Co. v. 
Kansas, 216 U. S. 1, 31, 32, 30 Sup. Ct. 190, 54 L. Ed. 355; Kehrer 
V. Stewart, 197 U. S. 60, 67, 25 Sup. Ct. 403, 49 L. Ed. 663. 

[4] The further charge is made that, inasmuch as plaintiffs each 
pay a property tax, the tax provided by the act in question is not per- 
missible, in that it dénies them the equal protection of the lavv by sub- 
jecting them to double taxation. This cannot be true, because 
the exaction of 4 per cent, of the gross intrastate earnings is not a 
property tax, but is an excise tax, the amount of which is fixed and 
measured by the amount of such earnings. Double taxation in a légal 
sensé does not exist, unless the double tax is levied upon the same ob- 
ject within the same jurisdiction. Bradley v. Bauder, 36 Ohio St. 
28, 35, 38 Am. Rep. 547. The plaintiffs pay but one tax on property, 
and another as an excise tax. The taxation, therefore, is not double. 
Southern Gum Co. v. Laylin, 66 Ohio St. 596, 64 N. E. 564. 

The act is also said to be unconstitutional, in that it seeks to pre- 
vent judicial inquiry into its constitutionality and enforce obédience ' 
to its terms and the administrative acts thereunder, irrespective of 
their validity. To sustain this claim, allusion is made to the provision 
for the recovery of a 15 per cent, penalty on unpaid taxes (section 
103), to the power to cancel the articles of incorporation of a delin- 
quent corporation (section 120), to the penalty imposed on any one who 
shall exercise or attempt to exercise any povvers, privilèges, or fran- 
chises under the articles of incorporation after the same are canceled 
(section 120), to the power to enjoin the transaction of any business 
by any delinquent public utility (section 123), to each day's willful 
failure to observe and comply with any order or direction of the Tax 
Commission or to perform any duty enjoined by law vidiich the Tax 
Commission is authorized to administer, as constituting a separate and 
distinct offense (section 158), and to the provision that the holding 
of any section or part thereof void and ineffective shall not affect any 
other section or part thereof (section 160). We are not concerned with 
the validity or opération of any of such sections, for the reason that 
the pleadings tender no issue ret^arding them. Moreover, the penalties 
are clearly a separate part of the act, and, whether collectible or not, 
may be determined in a case involving an attempt to enforce them. 
Flint V. Stone Tracy Co., 220 U. S. 177, 31 Sup. Ct. 342, 55 E. Ed. 
389, Ann. Cas. 1912B, 1312; Willcox v. Consolidated Cas Co., 212 
U. S. 53, 54, 29 Sup. Ct. 192, 53 L. Ed. 382, 15 Ann. Cas. 1034. 

AVe hâve noticed such objections made to the constitutionality 
of the law, as it is deemed necessary to consider. We do not find the 
statute to be obnoxious to either the state or the fédéral Constitution. 

It foUows that the motion for an interlocutory injunction in each 
case must be denied. However, the questions involved are of such 
importance that we assume that a review of our conclusions will be 
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desired by the plaintiffs, pursuant to the spécial provision found in 
section 266, Judicial Code (Act of March 3, 1911, c. 231, 36 Stat. 1162 
[U. S. Comp. St. Supp. 1911, p. 236]). 

We hâve accordingly concluded that the restraining orders hereto- 
fore granted shall be continued until an opportunity has been given 
for the plaintiffs to secure a review, and subject to conditions which 
will be prescribed in the order to be entered. 

That the right of appeal directly to the Suprême Court from our 
décision may not be embarrassed, we refrain at the présent time from 
passing upon the demurrers. 



In re TRUITT. 

(District Court, D. Marylaud. March 14, 1913.) 

Bankbïtptct (§ 58*) — Acts of Bankbuptcy — Obtaining Secttritt — 
"Teansfek." 

Bankraptcy Act July 1, 1898, c. 541, § 3 (2), 30 Stat. 546 (U. S. Comp. 
St. 1901, p. 3422), provides that, where a person while insolvent transfera 
any portion of hls property to one or more of his creditors with Intent 
to prefer such creditors over others, he commits an act of bankruptcy, 
and section 1 deflnes "transfer" as including the sale and every other and 
différent mode of disposing of, or parting with, property or possession 
thereof as a payment, pledge, mortgage, gift, or security. Èeld that, 
where a creditor obtalns a judgment which becomes a lien on his debtor's 
property, he thereby obtalns security, so that if the debtor aids a creditor 
to obtaln a judgment which has the efCect of transferring property to 
the créditer hy way of security, wlth Intent to prefer the creditor while 
the debtor Is insolvent, the second act of bankruptcy has been committed. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 5T, 72-79. 
83; Dec. Dig. § 58.*] 

For other définitions, see Words and Phrases, vol. 8, pp. 7064-7070.] 
Bankbuptcy (§ 58*) — Acts of Bankbtjptcy — Confession or Jtjdgmf-nt. 

For a debtor while insolvent to confess a judgment with Intent to 
prefer a creditor is to ald the creditor to obtain a préférence and con- 
stitutes an act of bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 57, 72-79. 
83; Dec. Dig. § 58.*] 
Bankbtjptcy (§§ 58, 59*) — Acts or Bankbtjptcy— Peoof. 

Bankruptcy Act July 1, 1898, e. 541, § 3 (2), 30 Stat. 546 (U. S. Comp. 
St. 1901, p. 3422), provides that an insolvent shall hâve committed an act 
of bankruptcy if he has transferred while insolvent any portion of hls 
property to one or more of his creditors wlth Intent to prefer such crédi- 
ter, or (3) suffered or permitted while insolvent any creditor to obtain a 
préférence through légal proceedings, and not having, at least five days 
before a sale or final disposition of any property afCected by such préfér- 
ence, vacated or dlscharged the same. Ileld that, where a creditor re- 
lies on the commission of the second act in order to establish bankruptcy, 
he must show affirmative action on the debtor's part and must prove that 
It was taken with intent to prefer the creditor, and thls though the act 
constitutes a part of a chaln of events which culminated in the commis- 
sion of the third act aiso, but neither can be committed unless the debtor 
Is insolvent, nor unless a préférence has actually resulted from it. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 57, 72-79. 
81-83 ; Dec. Dig. §§ 58, 59.*] 
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i. BANKEtrpTCT (§§ 58, 59*) — Acts or Banketjptct— Acts of Creditor. 

In determlning whether the second act of bankruptcy bas been com- 
mitted (Bankruptcy Act July 1, 1898, c. 541, § 3 (2), 30 Stat. 546 [U. S. 
Comp. St. 1901, p. 3422]), it is not Important to inquire what the créditer 
dld or Intended, it being the debtor's act and purpose that is material ; 
hiit the tbird act may be proved without showing that the debtor ever 
did or tried to do anythlng, or even that he had ever given the matter 
a thoiight. 

[Eâ. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 57, 72-79, 
81-83; Dec. Dig. §§ 58, 59.*] 
6. Bankkuptct (§ 81*) — Acts of Bankeuptct — Pétition. 

A bankruptcy pétition, alleglng that the debtor was the owner of cer- 
tain described real estate in W. county, and that withln four months be- 
fore the filing of the pétition he had while insolvent, and wlth intent to 
prefer certain named creditors, transferred to them by way of security 
his interest in such real property by permitting confessed Judgments in 
their favor and against him to be docketed in the circuit court of that 
county, sufflciently charged the commission of the second act of bank- 
ruptcy ; Bankruptcy Act July 1, 1898, c. 541, § 3 (2), 30 Stat. 546 (U. S. 
Comp. St. 1901, p. 3422), providing that, if a person while insolvent trans- 
fers any portion of his property to one or more of his creditors with 
intent to prefer such creditors over others, he shall hâve committed an 
act of bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 59, 113-118, 
125 ; Dec. Dig. § 81.*] 
6. Bankruptcy (§ 81*) — Acts of Bankruptcy — Judgment Lien — Failubb to 
Release. 

An allégation that a debtor, while insolvent, and on a particular date, 
which was two or three days less than four months before the fi]ing of a 
pétition in bankruptcy, permitted certain named creditors to obtain judg- 
ments against him, and thereafter did nothing to satisfy or discharge 
the judgments or the liens created by them, and that within less than 
five days before the flling of the pétition the lien created by them would 
become absolute and unavoidable by the trustée In bankruptcy and the 
property become flnally disposed of and segucstered by the judgment 
creditors, was insufflclent to show commission of the thlrd act of bank- 
ruptcy; Bankruptcy Act July 1, 1898, c. 541, § 3 (;3), -30 Stat. 546 (U. S. 
Comp. St. 1901, p. 3422), providing that it shall consist of the debtor hav- 
ing sufCered or permitted, while Insolvent, any créditer to obtîiln a préfér- 
ence through légal proceedings, and in having, at least five days before 
a sale or final disposition of any property affected by such préférence, 
vacated or dlscharged the same. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 59, 113-118, 
125 ; Dec. Dig. § 81.*] 

In Bankruptcy. In the matter of EHsha Wilmer Truitt, alleged 
bankrupt. On demurrer to involuntary pétition. Sustained in part, 
and overruled in part. 

Jay Williams, of Salisbury, Md., for petitioning creditors. 
Eliegood, Freeny & Wailes and F. Léonard Wailes, ail of Salisbury, 
Md., for alleged bankrupt. 

ROSE, District Judge. Certain creditors of one Truitt are seeking 
to hâve him adjudicated a bankrupt. He has demurred to their péti- 
tion. He says it does not charge that he has committed any act of 
bankruptcy. They contend that it avers facts which show the com- 
mission of both the second and the third acts. The pétition allèges 
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that the debtor is the owner of certain described real estate in Wiconv- 
ico county, Md. ; that within four months before its filing he had, 
while insolvent and with intent to prefer certain named creditors, 
transferred to them by way of security his interest in such real prop- 
erty by permitting confessed judgments in their favor and against him 
to be docketed, entered, and recorded in the circuit court for that 
county. 

[1] The second act of bankruptcy is committed whenever an in- 
solvent transfers "any portion of his property to one or more of his 
creditiDrs with intent to prefer such creditors over his other creditors." 
Section 1 of the act (Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. 
St. 1901, p. .3418]) defines "transfer" as including "the sale and every 
other and différent mode of disposing of or parting with property or 
the possession of property absolutely or conditionally as a payment, 
pledge, mortgage, gift or security." 

A creditor who obtains a judgment which becomes a lien upon the 
debtor's property thereby obtains security. Clark v. Iselin, 21 Wall. 
372, 373, 22 L. Ed. 568. 

[2] A debtor, who aids his creditor to obtain a judgment which bas 
such effect, transfers property to him by way of security within the 
meaning of the act. If such aid is given with intent to prefer the cred- 
itor and while the debtor is insolvent, the second act of bankruptcy bas 
been committed. To confess a judgment with such intent is to aid 
the creditor to obtain a préférence. Even under the act of 1867 (Act 
March 2, 1867, c. 176, 14 Stat. 517), the Suprême Court said that: 

"Undoubteclly very slight évidence of an affirmative oliaracter of tlie exist- 
ence of a désire to prefer one creditor, or of acts done with a view to secnre 
sucli préférence, nilsilit be suliicieut to invalidate tlie whole transaction." 
Wilson v. City Bank, 17 Wall. 487, 21 L. Ed. T23. 

The thirty-ninth section of the Bankruptcy Act of 1867 specified 
some nine acts of bankruptcy. The eighth of thèse declared that an 
act of bankruptcy is committed when one, "who, being bankrupt, or 
insolvent, or in contemplation of bankruptcy or insolvency, shall make 
any payment, gift, grant, sale, conveyance or transfer of money or 
other property, estate, rights or crédits, or give any warrant to con- 
fess judgment or procure or suffer his property to be taken on légal 
process with intent to give a préférence to one or more of his cred- 
itors." 

A debtor did not, within the meaning of the words quoted, procure 
or suffer a judgment unless he in some way actively aided in obtain- 
ing it. Wilson v. City Bank, supra. 

The word "transfer" is given by the présent law a much broader 
meaning than it had under its predecessor. It follows that the second 
act of bankruptcy under the act of 1898 is substantially the same as 
was the eighth under that of 1867. 

There may be some cases which will fall under the former and not 
under the latter, or vice versa. Speaking generally, however, under 
the law of 1867 the eighth act of bankruptcy was committed whenever 
an insolvent debtor with intent to prefer one of his creditors did any- 
thing which gave that creditor a préférence or which aitled such cred- 
itor in obtaining a préférence. Under the law of 1898, under like cir- 
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cumstances, the second act of bankruptcy is committed. In so hold- 
ing, the second act is not confused with the third. 

The words "procure or suffer his property to be taken on légal pro- 
cess," used by the act of 1867 in defining the eighth act of bankruptcy, 
hâve a suggestive resemblance to "suffer or permitted while insolvent 
any creditor to obtain a préférence through légal proceedings," which 
in the act of 1898 formed part of the description of the third act. Nev- 
ertheless, the acts themselves are radically différent. 

Under the law of 1867 the act of bankruptcy was not committed un- 
less the debtor actively and knowingly had a part in it. Under the act 
of 1898 it is not essential that he shall do anything at ail. Wilson Bros, 
v. Nelson, 183 U. S. 191, 22 Sup. Ct. 74, 46 L. Ed. 147. 

In its nature the third act of bankruptcy under the présent law is 
more closely related to the sixth and seventh of its predecessor. Those 
acts were committed when a debtor had been arrested or held in cus- 
tody or had been actually imprisoned in civil actions. 

[3] As the law now is, a creditor who relies on the commission of 
the second act must show affirmative action on the debtor's part and 
must prove that it was taken with intent to prefer the creditor. If 
such showing is made and the eft'ect of what the debtor did was to 
give a préférence, the commission of the second act of bankruptcy has 
been established. It may be that what is proved constituted a part of 
a chain of events which culminated in the commission of the third act 
also. They hâve features in common. Neither of them can be com- 
mitted unless the debtor is insolvent nor unless a préférence has actu- 
ally resulted from it. In other respects they are radically différent. 

[4] In determining whether the second act has been committed, it 
is not important to inquire what the creditor did or intended. It is 
the debtor's act and purpose which is material. On the other hand, 
the third act may be proved without showing that the debtor ever did 
or tried to do anything, or even that he had ever given the matter a 
thought. 

[5] It follows that the petitioning creditors bave sufficiently charged 
the commission of the second act of bankruptcy. In so holding I as- 
sume that the référence made in paragraph "b" of article 4 of their 
pétition to paragraph "c" sufficiently incorporâtes in the former the 
allégation that the judgments in question were confessed. In the in- 
terest of clearness, however, it will be désirable for the petitioning 
creditors to amend paragraph "b" by incorporating such allégation ex- 
pressly in it instead of making it by référence only. 

[B] A much more difficult question is raised by the demurrer to 
paragraphs "a," "c," and "d" of the fourth afticle of the pétition. 
They charge in somewhat varying phraseology that the debtor owned 
real estate in Wicomico county, Md., and that while insolvent and on 
a date particularly specifîed, which was two or three days less than 
four months before the filing of the pétition in bankruptcy, he per- 
mitted named creditors to obtain judgments against him in the cir- 
cuit court for that county ; that he has done nothing to satisfy or dis- 
charge such judgments or the liens created by them; and that within 
less than five days after the filing of the pétition the lien created by 
them will become absolute and unavoidable bv the trustée in bank- 
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ruptcy and the property will thereby become finally disposed of and 
sequestered by such judgment creditors. It is not necessary to set 
forth the wording of this portion of the pétition any more precisely. 
It is carefully modeled on the language used in the creditors' pétition 
in Folger v. Putnam, 194 Fed. 793, 114 C. C. A. 513. 

Stated briefly, the contention of the petitioning creditors is that 
whenever a creditor of an insolvent debtor secures a préférence by 
obtaining a lien through légal proceedings upon the property of his 
debtor, and the latter does not within five days before the expiration 
of four months thereafter pay, discharge, satisfy, or vacate such lien, 
an act of bankruptcy bas been committed. This contention has been 
made before. It was held unsound in Seaboard Steel Casting Co. v. 
Trigg (D. C.) 124 Fed. 75; In re Vastbinder (D. C.) 126 Fed. 417; 
In re Vetterman (D. C.) 135 Fed. 443. It has been upheld in Re 
Tupper (D. C.) 163 Fed. 766, and in Folger v. Putnam, 194 Fed. 793, 
114 C. C. A. 513. The last is a décision of the United States Circuit 
Court of Appeals for the Ninth Circuit. I understand that on March 
1, 1913, the Suprême Court of the United States granted a writ of 
certiorari to bring up the record in it. The question at bar has thus 
been put in the way of final and authoritative décision. In regular 
course eighteen months or two years will doubtless elapse before the 
answer can be given. A décision in the case at bar cannot be so long 
postponed. 

In Folger v. Putnam, the United States Circuit Court of Appeals 
analyzes the law and reviews the decided cases fully and ably. It is 
unnecessary hère to go over any of the ground there traversed. If 
the law is not as it is there held to be, a creditor will often hâve the 
power to obtain preferential security upon the property of a passively 
friendly debtor and to hold such security no matter what the other 
creditors may do or try to do. Ail that will be necessary will be for 
the favored creditor to obtain a lien through légal proceedings and 
then so to arrange matters that such lien shall not be enforced by ac- 
tual sale or other final disposition of the property until the expiration 
of four months and five days after it has been acquired. Where the 
debtor happens to bave property upon which a judgment so soon as 
entered becomes a lien, ail that the creditor will hâve to do in the first 
instance is to obtain a judgment. If, in order to secure a lien, an at- 
tachment or exécution is necessary, that may issue. Even in that 
event a creditor will be able to hold his preferential rights if it is 
possible under the state law or practice to delay a sale for the period 
mentioned. 

An act of bankruptcy has certainly been committed whenever a 
creditor causes his debtor's property, upon which he has secured a 
Hen by judgment, exécution, or attachment, to be sold within four 
inonths and four days after the date of such lien. In the nature of 
things it does not seem that he should be any better off if he postpones 
the sale two days longer. Such considérations argue strongly in fa- 
vor of the conclusion reached by the United States Circuit Court of 
i\])]5eals for the Ninth Circuit and by Judge Ray in Re Tupper, supra. 

The question has another side. Cqngress defines the third act of 
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bankruptcy as consisting in the bankrupt having "suffered or permit- 
ted while insolvent any creditor to obtain a préférence through légal 
proceedings and not having at least five days before a sale or final 
disposition of any property affected by such préférence vacated or dis- 
charged such préférence." 

If the petitioning creditors are right, this language means the same 
thing as if Congress had used the words "suffered or permitted while 
insolvent any creditor to obtain a préférence through légal proceed- 
ings and not having at least five days before (a) the expiration of four 
months after the obtaining of such préférence, or (b) a sale or final 
disposition of any property affected by such préférence vacated or dis- 
charged such préférence." 

Should such construction be put upon the language actually em- 
ployed? The words "final disposition," it is true, may hâve the im- 
port which the petitioning creditors would give to them. The connec- 
tion in which those words are used does not naturally suggest that 
they should receive such an interprétation. It is highly désirable that 
the creditors generally should be able to prevent one of their number 
f rom securing a préférence by a lien obtained through légal proceed- 
ings of a character which would be vacated if bankruptcy ensued 
within four months after the lien was first f astened upon the debtor's 
property. Such would be the resuit of upholding the petitioner's con- 
tention. The courts might well give such construction to the language 
used if there was no reason to suppose that Congress had deliberate- 
ly refrained from saying what they contend it in efïect did say. But 
is there not such reason .'' The language used by Congress in defining 
the third act of bankruptcy is very différent from that employed to 
describe the others. 

By the gênerai scheme of the law, creditors hâve four months after 
the commission of the act of bankruptcy within which to file a pétition 
for an involuntary adjudication. Such act must therefore consist in 
some definite and précise thing which happens at a particular time. 
The fraudulent conveyance under the first act, the preferential trans- 
f er under the second act, the gênerai assignment under the f ourth, and 
so on, are definite acts. They are committed on a particular day. 
From that day the four months' period begins to run. There are dif- 
ficulties in applying any such rule to the securing by the creditor of a 
préférence through judgment. It was unnecessary, as has already 
been held, to deal specially with those instances in which the debtor, 
with intent to prefer a creditor, actively participated in securing him 
by confessing the judgment to him. When that took place the second 
act was committed. 

Some provision, however, had to be made for those cases in which 
the creditor, without the assistance of the debtor and against his pas- 
sive or active résistance, obtained a préférence through légal proceed- 
ings. Congress would doubtless hâve been unwilling to déclare that 
an insolvent debtor had committed an act of bankruptcy whenever 
such a lien was obtained against him. That he was insolvent might 
be due entirely to the judgment which constituted a lien. If he was 
liable on it, his debts exceeded his assets. If he was not, he might be 
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able to pay ail that he ovved and hâve a surplus besides. He miglit 
be entitled to take the case to an appellate court. Until the judgment 
or decree below had been affirmed it might be unjust to hold him 
bankrupt. Sound policy requires that something more than the mère 
rendition of a judgment or the levy of an attachment must take place 
before it can be said that an act of bankruptcy has been committed. 
There are difficulties in the way of drawing a définition both just and 
workable of an act of bankruptcy which will prevent a creditor from 
obtaining a Uen upon the debtor's property through légal proceedings. 
A creditor should not be able to get a préférence eut of an insolvent 
debtor's estate. A debtor should not be adjudicated a bankrupt be- 
cause he does not pay what he says he does not owe and which he 
may still be in a position to show he does not owe. 

If both thèse ends are to be obtained, it will be necessary to make 
the act of bankruptcy take place when and not before the debtor's last 
opportunity of reversing the judgment or quashing it has passed away. 
If the debtor appealed or took a writ of error against the decree or 
judgment, the time at which the act of bankruptcy should as against 
him be held to bave been committed would be when that decree or 
judgment had been affirmed above or his appeal or writ of error had 
been dismissed. If he had a right to take such appeal or to sue out 
such a writ of error, it would not be fair to hold that he had com- 
mitted an act of bankruptcy until the time limited by law for taking 
his appeal had passed, unless he had in some way before that time 
precluded himself from appealing. Even then a third class of cases 
might occur. Appellate proceedings might hâve been instituted in due 
time, but the judgment below for ail that might not hâve been super- 
seded. The interests of the creditors would there require that the 
act of bankruptcy should be held to be committed when the judgment 
creditor actually enforced his judgment against the debtor's property. 
A statute which would define this act of bankruptcy would, if exact 
justice was to be done to ail parties, hâve to provide that an adjudi- 
cation of bankruptcy based on such consummated act should hâve the 
eflfect of dissolving the lien of the original judgment or attachment, 
although it had been obtained very many months, or perhaps years, 
before the adjudication was made. It may be that it is possible to 
draw an act which would satisfactorily provide for ail thèse difficulties 
without involving the subject in any others. It does not appear that 
it has ever been done. In the English act of 1890, 53 and 54 Victoria, 
c. 71, the corresponding act of bankruptcy consists in the debtor's 
goods having been sold by the sherifï or having been held by him for 
21 days. In that act it was found necessary to provide for the con- 
tingency of a controversy as to the ownership of the goods, a contin- 
gency which was met by declaring that the time consumed in inter- 
pleader proceedings should be excluded from the 21 days. 

There was reason why Congress should not bave seen its way clear 
to provide that the failure of a debtor to pay or otherwise extinguish 
or remove a lien obtained through légal proceedings within four 
months from date of the obtaining of such lien should be an act of 
bankruptcy. If that be so, the strongest argument for giving to the 
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words "final disposition" the construction contended for by the peti- 
tioning creditors becomes inapplicable. To décide against those cred- 
itors is to lay down a rule of law under which the gênerai purpose 
of the Bankrupt Act to prevent préférences may be easily defeated. 
In this particuiar case the bankrupt is really but little concerned. It 
was f rankly admitted by counsel at the bar that it made no différence 
to him whether he was adjudicated or not. The contest is really be- 
tween the petitioning and the judgment creditors. If the latter can 
defeat the adjudication on this pétition, the lien of their judgments 
cannot otherwise be disturbed. They will be preferred over the other 
creditors of the debtor. It is quite probable that the instances in which 
any harm would practically resuit from the construction given to the 
act by the United States Circuit Court of Appeals for the Ninth Cir- 
cuit would be rare. For ail that Congress appears to hâve had such 
cases in mind and was not prepared to ignore them. 

The courts may not change what Congress did on the theory that 
the gênerai purpose of Congress will be more nearly carried out by 
construing tîae act to mean something which Congress was unwilling 
to say. 

Under the act of 1867 the courts were asked to put a rather strained 
interprétation upon some of its language in order to carry out the 
supposed intent of Congress to secure equality of distribution in ail 
cases of insolvency. The Suprême Court did not see its way clear 
to comply with this request. Wilson v. City Bank, supra. In that 
case the court declared that, before any one may be adjudicated an 
involuntary bankrupt, the précise circumstances or facts in which this 
is authorized to be done should not only be well defined in the law 
but clearly established in the court. This gênerai rule of law Congress 
may well be supposed to hâve had in mind vi^hen it passed the présent 
act. It had a right to assume that the courts would not by construc- 
tion hold things to be acts of bankruptcy which it had not been willing 
clearly to déclare to be such. It is true that in Wilson v. City Bank it 
was held that under the law of 1867 it was not an act of bankruptcy 
for a debtor passively to permit a créditer to obtain a judgment against 
him. It is equally true that the same high tribunal has held that, if a 
créditer causes bis debtor's property to be levied upon in légal pro- 
ceedings and advertised for sale, the debtor has under the présent law 
committed an act of bankruptcy if he does not vacate or discharge 
the préférence thus obtained at least five days before the date fixed 
for the sale. That décision, however, was placed expressly upon the 
ground that Congress had changed the language used in the earlier 
act. Nothing which was said in the case of Wilson Bros. v. Nelson in 
any way modifies the gênerai rule of construction laid down in Wilson 
V. City Bank to the eft'ect that, a proceeding in involuntary bankruptcy 
being against common right, ail substantial doubts must be resolved 
in favor of the debtor. 

It follows therefore that the demurrer must be sustained so far as 
concerns the allégations of acts of bankruptcy made by paragraphs 
"a," "c," and "d" of article 4 of the creditors' pétition, and overruled 
so far as concerns the allégations of paragraph "b." 
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FRENCH MUT. GENERAL SOCIETY OF MUTUAL INSURANCE AGAINST 

THEFT V. UNITED STATES FIDELITY & GUAR- 

ANTY CO. OF BALTIMORE CITT. 

(District Court, D. Maryland. March 25, 1913.) 

1. JUDGMENT (§ 831*) FOBEIGN JUDQMENTS — ■VaLIDITT — PbOCESS — SERVICE 

Necessiiy. 

A judginent obtained in France without proper service on défendant 
in that country is a nullity. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 1519-1522; 
Dec. Dig. § 831.*] 

2. INSUBANCE (§ 684*) — REINSTJBANCE — LlABILITY ON POLIOT. 

A French brokers' society insured eaeh of its meinbers against three- 
lourths of any loss through embezzlement by an employé, not exceeding 
1,333,333 francs. Reinsurance was efflected in plaintiffi conipany, whlcli, 
in turn, obtained reinsurance in several coiupanies, Including défendant, 
for shares of the risk. From time to time dnring tlie carrying of the 
original risk there were substitutions of plaintifE's reinsurers ; défend- 
ant, among others, withdravi'Ing. A niember of the brokers' society sus- 
tained loss through embezzlements by an employé; the dates -when the 
varions amouiits were taken being ascertainable. Held, that défendant 
■was not relieved from liability to plaintiff on the theory that the total 
amount embezzled while défendant was a coinsurer did not equal 333,333 
francs, which had to be taken before liability attached under tbe pollcy 
issued by plaintiff ; the uninsured portion of the loss being properly de- 
ducted once for ail from the total loss when ascertained and as of the 
date of its ascertainment, and each successive reinsurer beneflting by 
such déduction in proportion to the total amount embezzled durlng the 
time he was on the policy. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1817; Dec. 
Dig. i 684.*] 

3. Insdrance (§ 679*) — Reinsueakce — Construction of Policies. 

The rule that rights under a plain contract are to be enforced, how- 
ever unwise the agreement may appear to be. and that gênerai terms and 
phrases will be construed in the light of the circuiustances surrounding 
the parties, applles to reinsurance contracts. 

[Ed. Note.-— For other cases, see Insurance, Cent. Dig. §§ 1811, 1812, 
1818, 1819 ; Dec. Dig. § 679.*] 

4. Insurance (§ 680*) — Rbinsukance — Liability of Reinsukee. 

An insurer nuiy reeover from a reinsurer before the former bas actually 
paid the insured. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1823 ; Dec. Dig. 
§ 686.*] 

At Law. Action by the French Mutual General Society of Mutual 
Insurance Against Theft against the United States Fidelity & Guar- 
anty Company of Baltimore City. Verdict for plaintiff. 

Hyland P. Stewart and Warren A. Stewart, both of Baltimore, Md., 
for plaintiff. 

Bartlett, Poe, Claggett & Bland, of Baltimore, Md., for défendant. 

ROSE, District Judge. The plaintiff is a French, the défendant a 
Maryland, corporation. There was, and doubtless still is, in Paris a 
body corporate styling itself Société d'Assurances Mutuelle des Agents 

•For other cases see same topic & § numbbe in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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de Change de Paris. For brevity, it will be called the Brokers' Society. 
It had some 70 members. It insured each of them against three-fourths 
of the loss, not exceeding in any one case 1,333,333 francs, suffered by 
him from the theft or embezzlement of his employés. Three-fourths 
of the maximum sum insured against amounted to 1,000,000 francs. 
To pay so much would unduly tax the resources of the Brokers' So- 
ciety. It protected itself by reinsurance against any liability, exceeding 
in a single case a quarter of a million francs. As it was bound for only 
three-fourths of what was wrongf uUy taken, it could not be called upon 
to pay as mùch as that amount, unless the sum abstracted reached at 
least 333,333 francs. It therefore did not want any reinsurance against 
the conséquences of embezzlement not exceeding the last mentioned 
amount, and then only as against its liability for the excess thereover. 
Such excess could not exceed the différence between a quarter of a 
million francs and its own maximum liability of 1,000,000 or 750,000 
francs. To secure this reinsurance, it entered into negotiations with 
the plaintiff. It seemingly did not feel that the latter was by itself 
financially able to give it ail the protection needed. It insisted that 90 
per cent, of the risk to be assumed by the plaintiff should be reinsured 
in other companies approved by it, the Brokers' Society. Plaintiff 
communicated with other insurers, including the défendant. It found 
that it could effect reinsurances to the desired extent. On Mardi 13, 
1903, the plaintiff, by a policy bearing that date, reinsured the Brokers' 
Society for five years against the excess over a quarter of a million 
francs, and not exceeding three-fourths of a million, for which the 
latter might become liable on any one embezzlement. The policy cov- 
ered only sums taken and discovered during its continuation. It pro- 
vided that, in case of successive or continuons thefts, the guarantee 
should not be rétroactive, but should apply only to those committed 
from and after its date. The Brokers' Society retained the right alone 
to direct the investigation and settlement of the losses. Its décisions in 
such matters were to be obligatory upon the plaintiff. The latter had 
no right to refuse or delay the payment of its proportion of the indem- 
nity paid or to be paid by the Brokers' Society. At the end of the 
five years for which the policy was made, it was to be renewed by tacit 
agreement, unless either party had given six months previous notice by 
registered mail of a contrary désire. It was provided that the policy 
could not be canceled, unless the aggregate amount of losses of the 
year exceeded the premium. The latter was to be at the rate of 38,000 
francs a year payable annually. The plaintiff bound itself to provide 
three reinsurers acceptable to the Brokers' Society. Such reinsurers 
were in the aggregate to become liable for at least 90 per cent, of the 
risk assumed by the plaintiff. They were to countersign the policy 
and to accept its articles. The plaintiff remained, however, always 
liable for the full performance of the entire contract. For a considéra- 
tion of the annual payment of 7,600 francs, less than 10 per cent, for 
the benefit of the plaintiff, the défendant, on the same day and appar- 
ently at the foot of the policy, reinsured two-tenths of the risks as- 
sumed by the plaintiff. It was provided that such risk was assumed 
according to the conditions and usages of Paris in matters of rein- 
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surance. Four other companies in varying proportions reinsured in 
the aggregate seven-tenths of the plaintiff's risk. The transaction had 
a distinctly international flavor. The headquarters of the plaintiff 
were at Paris ; of the défendant at Baltimore ; of the other reinsurers 
at Munich, Zurich, Vienna, and Brussels, respectively. About January 
1, 1906, the plaintiff allowed the Vienna Company to cancel its policy 
as of that date. A Berlin corporation took the vacated place. The de- 
fendant decided to wind up its business in France. It canceled such of 
its outstanding French risks as it could. It asked the plaintifif to ac- 
cept a cancellation of the particular one in c|uestion. Plaintiiï con- 
sented. On the 19th of January, 1906, it was agreed that the defend- 
ant's contract of reinsurance should terminate as of March 13, 1906, 
that is, at the expiration of precisely three years after it was entered 
into. This cancellation was made and accepted "subject to losses in- 
curred prier to said date (March 13, 1906) in case they be known and 
declared afterwards in conformity to the conditions of the contract" 
between the plaintiff and the Brokers" Society. The défendant re- 
ceived and retained three fui! annual premiums. The Berlin Company, 
which had previously taken over the S per cent, of the risk originally 
reinsured by the Vienna Company, now assumed defendant's place, 
and, in considération of the same annual premium, became bound 
f rom the date of defendant's retirement for two-tenths of the plaintiff's 
risk. On March 13, 1907, the Brussels Company was allowed to retire. 
The plaintiff itself assumed the 2% per cent, previously carried by it. 
On March 18 or 19, 1907, it was discovered that a trus'ted employé of 
one of the insured members of the Brokers' Society had embezzled 
large sums from his employer, and had committed suicide. The 
amount of his défalcation was ascertained to be 669,274.90 francs. 
Interest on such sum amounted to 13,564..S.S francs. The total claim 
presented by the broker was therefore 682,839.45 francs. Plaintiff 
disclaimed liability for interest. 

Of the principal suiii ("iiibezzled the 

ori,2hial siifferer wiis litiMe l'or oiie-fourtli. $lG7,olS 72 

The Brok-ers' Society for 1250.000 00 

The plaintiff for the balance 251,950 18 

Total $(jm;274 90 

Plaintiff, however, was hopeful of recovering through the broker 
a salvage of 33,000 francs. It accordingly in the first instance admit- 
ted immédiate liability for 216,9.^6.18 francs only. This last mentioned 
sum was 32.4166 per cent., of the broker's total loss. It was possible 
to détermine the date at which the dishonest employé had taken each 
particular sum. There was, therefore, no difficulty in arriving at 
the total amount stolen during the period in which the reinsurance 
group remained as at first constituted, and the amount which was ab- 
stracted during each subséquent period in which there was no change 
in the reinsurers existing at the beginning of the period. The method 
of adjustment adopted by the plaintiff was to hold each group of 
insurers liable as a whole for 32.4166 per cent, of the amount em- 
bezzled during the time such group remained unchanged, and then to 
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apportion the sum so ascertained among the insurers in proportion to 
the share of the risk they had for that period assumed. Thus the 
amount embezzled during the time for which the défendant was one 
of the coinsurers was 301,185.90 francs. Thirty-two and four thou- 
sand, one hundred and sixty-six ten thousandths per cent, of such sum 
amounted to 97,834.228 francs. The défendant was bound to pay 
one-fifth of the losses incurred while it was reinsurer. One-fîfth 
of the total loss so determined was 19,526.842 francs. Ail the co- 
insurers other than the défendant finally acquiesced in this method 
of adjustment, and made the paynients called for by it. The two 
who, like the défendant, had canceled their poHcies before the loss 
was discovered, did so reluctantly, and only after suit had been 
brought or threatened against them. Défendant denied its liability, 
and refused to pay anything. The plaintifif brought suit against it 
before the Tribunal of Commerce of the Department of the Seine 
sitting at Paris, and there by default obtained a judgment for the 
amount claimed, viz., 19,526.842 francs. Upon this French judgment 
this suit was originally brought in this court. There was difficulty in 
settling the pleadings. There were several hearings thereon. In the 
end a stipulation was made that ail errors of pleading should b& 
waived; that the plaintiiï should be entitled to recover, if at ail, upon 
any cause of action it might hâve against the défendant without re- 
gard to pleadings; and that the défendant should be entitled to set 
up any défense it might hâve without référence to forms of actions or 
pleas. A jury trial was waived by both parties, and the cause came 
on to be heard before the court sitting as a jury. At the close of 
the évidence the défendant offered three prayers ; the plaintiff none. 

[1] By the defendant's first prayer the court was asked to rule as 
a matter of law that upon the uncontradicted évidence the French 
judgment was a nullity. I grant this prayer. The uncontradicted 
testimony as to the French law proved that no proper service had ever 
been made upon the défendant in France. 

[2] The defendant's second prayer sets up the most important 
contention in the case. That prayer asks me to rule, in effect, that 
the défendant is not liable at ail because the total amount embezzled 
during the period for which it was a coinsurer did not equal the 333.- 
333 francs which had to be taken before liability attached under the 
original policy issued by the plaintiff to the Brokers' Society. It con- 
tends that on the 13th of March, 1906, when the cancellation of its 
policy became effective, the total amount of the embezzlement was 
only 301,185.90 francs. If such loss had been then discovered, the 
plaintiff would not havè been liable for anything to the Brokers' So- 
ciety, and therefore no liability could hâve attached to the défendant. 
The plaintiff says that this contention is unsound. In its view the 
obligation originally assumed by it to the Brokers' Society was in 
point of time undivided. When a loss was discovered, the broker's 
one-fourth was to be determined as of that date, and it was then 
that the 250,000 francs were to be met by the Brokers' Society. Such 
déductions it claims were not, and could not be, properly made or 
considered until the loss was known. The défendant, by the terms of 
203 F.— 36 
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its cancellation agreement, was not discharged from liability in any 
and ail events. It still expressly remained bound for losses incurred 
prier to March 13, 1906, in case they became known and were de- 
clared afterwards in conformity to the conditions of the contract 
between the plaintiff and the Brokers' Society. From plaintifiE's stand- 
point the défendant as to losses so incurred remained liable to the 
same extent as the company that took its place was for losses there- 
after incurred, with the same right to share in the benefits of the 
déductions of the amounts for which the broker and the Brokers' 
Society were liable. It calls attention to the fact shown by the évi- 
dence that, when the defendant's contract was canceled, défendant 
retained the full annual premium for the time during which it was 
upon the policy. The company which took defendant's place re- 
ceived compensation at the same annual rate. 

The difficuity is in determining how, under the spécial circum- 
stances of this case, the benefit of the exemption from liability from 
at least 333,333 francs of any one embezzlement affects the obligation 
of successive reinsurers. The contract is French. By its express 
terms it is to be governed by the usage of Paris in matters of rein- 
surance. It follows that the French law controls if there is any such 
applicable law, and, if not, it is regulated by the custom of Paris if 
such custom exists. Experts in the French law and in the Insurance 
practices of Paris hâve been examined. They do not in my judg- 
ment profess to state what the law of France or the usages of Paris 
on this matter are. The witnesses express their individual opinion 
as to what that law should be declared to be whenever the courts of 
France are called upon to make a déclaration upon the subject, or as 
to what should be the usage of Paris, whenever any usage upon the 
subject shall be established. 

Sitting as a jury, I find as a matter of fact that it is not proved 
that there is any applicable French law or custom. The learned and 
diligent counsel for the respective parties hâve not been able to find 
that the précise question now under considération, or any one having 
any marked analogy to it, bas ever been passed upon in any reported 
case. My own researches and inquiries hâve had the same négative 
resuit. 

There are at least three possible théories which may be adopted : 

First. That the uninsured portion of the loss shall be deducted 
once for ail from the total loss when ascertained and as of the date 
of its ascertainment, and that each successive reinsurer shall benefit 
by such déduction in proportion to the total amount embezzled during 
the time he was on the policy. This is the contention of the plaintifï. 

Second. That each insurer shall hâve the full benefit of the total 
déduction to the extent of at least 333,333 francs. This theory treats 
each contract of reinsurance as complète in itself, and as having no 
privity or connection with that which went before it or that which 
may come after it. Each of such contracts is given its most strictly 
literal interprétation. A reinsurer bas nothing to do with any sums 
embezzled before it assumed the risk or with any that may be em- 
bezzled after its policy was canceled. It is bound only for its share 
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of the liability of the plaintiff during the time it is a reinsurer of 
the plaintiff. The plaintiff, however, is not liable at ail, unless the 
sum embezzled exceeds 333,333 francs. A reinsurer, therefore, can- 
not be called upon to pay, unless the amount taken during the term 
its policy was in force exceeded that sum. If this theory is sound, 
the défendant is not liable. It, however, does not make this conten- 
tion. The parties could not hâve intended that their rights and lia- 
bilities should be determined in this way. That the Brokers' Society 
as well as the plaintiff should be protected by reinsurance to the ex- 
tent of 90 per cent, of the risk assumed by the latter was of the very 
essence of the whole scheme and of ail the transactions connected 
with it. If each successive reinsurer could successfully assert that 
he was liable for nothing more than his share of the amount by 
which the sum embezzled during the time he was on the policy ex- 
ceeded 333,333 francs, it might well hâve happened that, although 
the plaintiff would be liable for a large sum, it would not be entitled 
to collect any, or at the most a small, part of its loss from its re- 
insurers. Three hundred and one thousand francs were embezzled, 
while the défendant was on the policy; 368,000 francs afterwards. 
According to the theory now under discussion, défendant would not 
be liable at ail, for the amount embezzled while it was a reinsurer 
was less than 333,333 francs. Its successor's liability would be 
worked out as follows : 

Sum embezzled while successoi' \vas a reinsurer ^508,000 francs 

Tlie broker bears one-f ourth of wliich 013.000 " 

The Brokers' Society 250,000 . " 

Balance, for two-tenth.s of which reinsurer would be liable. . . 20,000 " 

The net resuit would be that, while the plaintiff is liable for nearly 
a quarter of a million of francs, it would hâve had reinsurance for not 
much more than one-tenth of that sum. Had there been three suc- 
cessive reinsurers of the same portion of the risk, it might hâve found 
itself without any reinsurance. The conséquences to which this theory 
leads are so manifestly fatal to the whole purpose of everything which 
the parties did that it may be rejected without further considération. 

The défendant takes its stand upon what may be called the third 
theory. This assumes that, while the broker's one-fourth and the Bro- 
kers' Society's 250,000 francs can be deducted but once, they are, when 
the loss is finally discovered, to be treated as if such déductions had 
been made from day to day, or from period to period as the money 
was actually taken. Each successive reinsurer becomes bound for its 
share of the liability which attached to the plaintiff during the time it 
was upon the policy. As applied to the facts of this case, the défend- 
ant was never liable because when its policy was canceled, as was dis- 
covered, when the embezzlement took place, the amount taken was not 
sufïïcient, had the plaintiff's own policy then terminated, to impose any 
liability upon the latter. During the five days over a year that its suc- 
cessor, the Berlin Company, was on the policy of reinsurance, the bro- 
ker's clerk kept on stealing, and as a conséquence during this period, 
and during this period only, the plaintiff's liability attached. For its 
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share of whatever liability came iipon the plaintiff while it was a co 
insurer the Berlin company was liable. 

Which of thèse théories is the one which the court should adopt? 
If the language of the contract between the plaintiff and the défendant 
plainly points to one of them, the discussion is closed. Like other con- 
tracts of insurance, it is "to be construed according to the sensé and 
meaning of the terms which the parties hâve used." Insurance Co. v. 
Coos County, 151 U. S. 463, 14 Sup. Ct. 379, 38 L. Ed. 231. 

Défendant claims that its position is sustained by the language of 
the cancellation agreement. Its policy terminated on the date upon 
which the cancellation took effect "subject only to the losses incurred 
prior to that date in case they be known and declared afterwards in 
conformity to the conditions of the contract" between the plaintiff and 
the Brokers' Society. At the hearing, it was suggested that the phrase, 
"in conformity to the conditions of the contract," had référence to 
those provisions of the original agreement by which plaintiff was ex- 
empted from liability for a theft which did not exceed 333,333 francs. 
Obviously, however, the words in question bave quite another purpose 
and significance. In spite of the cancellation, the défendant was to 
remain liable for losses previously incurred, provided they were known 
and declared afterwards in conformity with the contract — that is, 
were known and declared before the expiration of the fîve-year term 
of the policy issued by the plaintiff to the Brokers' Society. By that 
policy the plaintiff did not assume liability for any thefts not discov- 
ered and declared during its existence. The réservation in question, 
therefore, means precisely the same as if it had read, "Subject to losses 
incurred prior to March 13, 1906 in case they be known and declared 
on or before March 13, 1908." This language throws little light upon 
the question at issue. It certainly falls far short of clearly answer- 
ing it. 

The strongest argument in support of defendant's contention is the 
simple and unquestioned fact that the contract was canceled. The pur- 
pose and effect of cancellation was to release it from ail responsibility 
or liability for anything which might happen thereafter. If at the time 
of the cancellation it was not liable, it could not be made so by any- 
thing which might subsequently take place. Doubtless the défendant 
might expressly bave bound itself, in spite of vi'hat it and the plaintiff 
called a cancellation, to answer for certain defaults which might be 
committed in the future, but in defendant's view the language of the 
réservation which was actually made does not either by expression or 
by implication seek to hold it for anything for which it was not at the 
time of the cancellation liable if ail that had then taken place had been 
then known. 

[3] As arguments go, this argument is very strong. Nevertheless, 
it is impossible to believe that the words used could bave been intended 
to décide in advance the présent controversy in favor of the défend- 
ant. If the parties had so desired, they could hâve made such a pur- 
pose very plain. The original contract between them shows how care- 
ful they could be to make their meaning plain by concrète illustrations. 
In interpreting contracts, courts seek to put themselves in the place 
of the parties at the time the bargains between them were made, and 
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from mat viewpoint look at what the parties did and said. Of course, 
if those who enter into an agreement hâve expressed themselves plainly, 
their rights are to be governed by the words they use, no matter how 
unwise the courts may think one or both of them must hâve been to 
hâve entered into such an agreement. Where, however, they hâve net 
closed the controversy by the use of plain and unequivocal language, 
the courts must construe gênerai terms and phrases in the light thrown 
upon them by the situation in which the parties were at the time they 
were used. General as this rule of construction is, many courts of 
high authority hâve held that it is peculiarly applicable to contracts of 
reinsurance. Such agreements are often made on printed blanks in- 
tended for other purposes, or, if not, in the making of them the par- 
ties are prone to use stock words or phrases having little or no real 
pertinency to the matter in hand. Philadelphia Life Ins. Co. v. Amer- 
ican Life & Health Ins. Co., 23 Pa. 65 ; Union Ins. Co. v. American Ins. 
Co., 107 Cal. 327, 40 Pac. 431, 28 L. R. A. 692, 48 Am. St. Rep. 140; 
Alanufacturers' Ins. Co. v. Western Assurance Co., 145 Mass. 419, 14 
N. E. 632 ; South British Pire & Marine Ins. Co., of New Zealand v. 
Dacosta, L. R. (1906) 1 K. B. 456; Frost on Guaranty Ins. § 37. That 
contracts of reinsurance should be so interpreted is about the only rel- 
evant thing that the adjudged cases hâve to say as to the question now 
under considération. Ail the circumstances existing at the time de- 
fendant's contract was made and when it was canceled show that the 
purpose of ail the parties was that the plaintiff should, except as to 
about 10 per cent, of its undertaking, be fuUy reinsured during the 
entire five years, and that, when cancellation was permitted, another 
reinsurer was at once to step into the place of the one who retired. 
Every one acted upon the assumption that there was no différence be- 
tween the risk assumed by one who was a reinsurer during the first 
portion of the five-year period and one who was a reinsurer during 
the latter part of it. 

The Brokers' Society paid the plaintiff an annual premium of 38,000 
francs. Plaintiff retained 10 per cent, of this as a compensation for 
the gênerai responsibility accepted by it, and perhaps in some part as 
brokerage for getting the business for the other companies. The 
balance of 34,200 francs it divided among the reinsurers in the exact 
proportion to the percentage of the risk assumed by each of them and 
the time the policy of each remained in force. Thus the défendant 
assumed two-tenths or one-fifth of the risk. The annual premium in 
each of the three years its policy remained in force was two-tenths of 
34,200 francs, or 6,840 francs. When the policy was canceled, it did 
not return any part of this sum, nor was it asked to. Its successor 
was offered and accepted the same annual premium. To everybody 
it appeared that the risk of being a reinsurer for the last two years of 
the original five was no greater than that of being a reinsurer for the 
first three. Obviously, however, if the defendant's présent contention 
is Sound, there was a great différence. The reinsurer for the earlier 
priod had the fuU benefit of the broker's one-fourth and the Brokers' 
Society's 250,000 francs, so far as they were necessary for its com- 
plète exonération. AU that remained available for the protection of 
its successor was so much of thèse, if any, as it did not need for its 
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own. At the time nobody acted as if there was any différence what- 
ever in the risk assumed. Such fact is strongly persuasive évidence 
that at that time no one intended that any such différence should be 
made. 

The first of the three possible théories of adjusting the loss among 
successive reinsurers, therefore, seems to hâve been that which was 
in contemplation of the parties. It is a perfectly simple and logical 
theory. It requires nothing further than the assumption that the par- 
ties intended that the sum to be borne by the broker himself and by 
the Brokers' Society should not be deducted until the total loss was 
ascértained, and then from the total loss. Obviously that is the only 
time at which the broker's one-fourth could as against him be cal- 
culated. To my mind as applied to the facts of this case, it is far the 
most équitable of the three possible théories. It contravenes no pos- 
itive rule of law. So far as I am aware, there is not a single authority 
opposed to it, although it is equally true that there is none in its f avor. 
The defendant's second prayer will accordingly be refused. 

It will be remembered that the plaintiff did not at first pay 35,000 
francs of the portion of the loss for which it was liable hoping that 
such sum could be recovered as salvage. It finally made an adjust- 
ment by which it received crédit for 15,000 francs in lieu of such claim 
for salvage. It accordingly paid the Brokers' Society an additional 
20,000 francs. It claims from the défendant 1,776 francs as the lat- 
ter's share of this 20,000 francs. 

[4] Defendant's third prayer asks me to rule as a matter of law 
that the plaintiff cannot recover this sum in this action because plain- 
tiff did not pay the 20,000 francs until after this suit had been brought. 
The authorities, however, are clear that an insurer may recover from 
a reinsurer before the former has actually paid the insured. Defend- 
ant's third prayer is therefore refused. Allemannia Ins. Co. v. Fire- 
men's Ins. Co., 209 U. S. 332, 28 Sup. Ct. 544, 52 L. Ed. 815 ; note to 
Traders' Ins. Co. v. Aachen & M. T. Ins. Co., 8 L. R. A. (N. S.) at pages 
857, 858; Norwood v. Resolute Pire Ins. Co., 47 How. Prac. 43; Gantt 
V. American Central Ins. Co., 68 Mo. 503. The resuit is that a verdict 
will be entered in favor of the plaintiff for the sum of $5,339.70, of 
which $4,974.74 represents the 19,526,846 francs paid by the plaintiff 
for the defendant's share of the coinsurance before the institution of 
this suit, and interest thereon from the time of such payment tO' the day 
of trial and $364.96 represents the 1,776 francs subsequently paid, with 
interest thereon from the date of payment to the day of trial. 



KELLY V. VIROINTA BRIDGE & IRON CO. 
(District Court, E. D. North Caroliiia. Febniary 4, 1913.) 

No. en. 

1. Bemoval or Causes (S 86*)^ïime for Filincs I'etiïion. 

Wliere a cause in a state court was not reniovaWe wlwn commence^, 
but liecoines so by a sulistltution of i)laintitî>:, wliicli croates a divcisli\' 
of citizenship between tlie parties, tlie défendant niay tlien exercise lii^; 

•For otlier cases see same topic & § ndmeeb in Dec. & Am. Digs. 1907 to date. & Xlcpr lnde.iies 
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right of removal, although the time for flling his pétition as fixed by the 
terms of the statute has expired. 

[Ed. Note. — For other cases, see Eemoval of Causes, Cent. Dig. §§ 132, 
166-179; Dec. Dig. § 86.*] 

2. Eemoval or Causes (§ 102*) — Grounds for Remand — Doubt as to Jubis- 

UICTION. 

Where, owing to a gênerai order of a state court extending tlie tiuie 
to plead in a cause, witliout tixlng any definlte time, it is doubtful 
whetlier a pétition for removal wa.s flled within the time required by 
the statute, the fédéral court will décline to take jurlsdiction. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 218- 
220, 223, 224; Dec. Dig. § 102.*] 

At Law. Action by Bryaiit Kelly, administrator of the estate of 
D. J. Kelly, deceased, against the Virginia Bridge & Iron Company. 
On motion to remand to state court. Motion granted. 

E. L. Travis, of Raleigh, N. C, and W. E. Daniels and T. C. Harri- 
son, both of Weldon, N. C, for plaintiff. 

James H, Pou, of Raleigh, N. C, and George C. Green, of Weldon, 
N. C., for défendant. 

COKNOR, District Judge. The motion is based iipon the foUovving 
facts, ail of which are of record ; 

D. J. Kelly died intestate in Halifax county, N. C. Bryant Kelly, 
a résident and citizen of the state of Virginia, was, on the Ist day of 
February, 1911, appointed administrator of his estate by the probate 
court of said county. On the 8th day of March, 1911, said Kelly, as 
administrator, instituted an action in the superior court of HaHfax 
county, in said state, against défendant, the Virginia Bridge & Iron 
Company, a corporation chartered and organized under and by virtue 
of the laws of the state of Virginia, having its principal office in said 
state, in which the summons was returnable to the March term, 1911, 
of said court, x^t the said term a gênerai order was made by said 
court extending the time for filing pleadings. On January 15, 1912, 
14 days before the opening of the January term of said court, the said 
Bryant Kelly, as administrator of D. J. Kelly, deceased, filed his com- 
plaint against défendant corporation, alleging that his intestate came to 
his death, while in the employaient of said company, by reason of the 
négligence of defendant's agents and employés, whereby he sustained 
$20,000 damage, for which amount he demanded judgment. 

On January 31, 1912, the said Bryant Kelly resigned to the probate 
court of said county his said office of administrator, and the same was 
duly accepted on February 2, 1912. Elliott B. Clark, a citizen and 
résident of Halifax county, in the state of North Carolina, was duly 
appointed administrator de bonis non of said D. J. Kelly, deceased, by 
the said probate court, and duly qualified according to law. At the 
January term, 1912, of the superior court of said county, to wit, on 
February 2, 1912, being the fourth day of said term, the résignation of 
said Bryant Kelly, administrator, having been made to appear to the 
judge presiding, and the appointment of Elliott B. Clark, as adminis- 
trator de bonis non of said D. J. Kelly, deceased, having been duly 

*For other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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certifiée! to said judge, an ordeç was made, upon motion of said E'Jlio'it 
B. Clark, administrator de bonis non, that "he is allowed to becorne 
and is made a party plairltiff in this action." No amendment was madc 
to the complaint, nor was any answer filed by défendant at that term. 

On March 22, 1912, being the fourth day of the March term, 1912, 
of the superior court of said county, and the next intervening term 
after the january term, 1912, défendant filed its pétition in the superior 
court of said county, accompanied by a bond, as prescribed by the 
statute, for the removal of said cause into the District Court of the 
United States for the Eastern District of North Carolina, the county 
of Halifax being in said district, which was denied by the judge of 
said court. On the 31st day of May, 1912, the défendant caused a 
transcript of the record in said cause, together with said pétition and 
bond, to be docketed iu this court. Plaintifî in due time lodged this 
motion to remand said cause to the superior court of Halifax county. 
Said motion is based upon the following grounds: (1) That the péti- 
tion for removal was not filed within the time prescribed by law. (2) 
That there was no diversity of citizenship between the parties hereto 
at the commencement of this action. The plaintiff and the défendant, 
as they existed at the time of commencement of the action and the 
filing of the complaint herein, were both résidents and citizens of the 
State of Virginia. 

[1] While it is true, as insisted by plaintiff, that it is held in many 
cases that, to entitle a défendant to remove a cause, brought in the 
state court, into the District Court of the United States, because of 
diversity of citizenship, it must appear in the record that such diversity 
existed at the time of the institution of the action, and also at the time 
of filing the pétition for removal, it appears, f rom a careful examina- 
tion of the facts in the cases cited, that they are not controlling au- 
thorities in disposing of this motion. It is not very material tO' inquire, 
or to décide, whether the grant of letters of administration to Bryant 
Kelly, a résident of the state of Virginia, was void, because not within 
the jurisdiction of the court, under the provisions of the North Caro- 
lina statute (Révisai 1905, § S, subsec. 2), or was voidable and subject 
to be vacated upon a motion before the court granting them, and, 
therefore, not open to collatéral attack. It would seem that the last 
is the correct view. The présent plaintiff, administrator de bonis non, 
comes into the case, by order of the court, by way of succession. It 
is manifest that the action by the first administrator was not removable. 
There was no diversity of citizenship ; both plaintiff and défendant 
being résidents of the state of Virginia. It is clear that, so soon as 
Kelly resigned and the présent plaintiff, administrator de bonis non, 
was substituted as the sole party plaintiff, the action immediately be- 
came one in which there was a diversity of citizenship. None of the 
cases cited by plaintiff are based upon such state of facts as we hâve 
hère. In Powers v. Chesapeake & Ohio Ry. Co., 169 U. S. 92, 100, 
18 Sup. Ct. 264, 267 (42 L. Ed. 673), it is said : 

"The reasonaWe construction of the aets of Cougress, and the only one 
which will prevent the right of removal, to whicli tlie statute déclares the 
party to be entitled, from helng defeated by clrcumstaiices wholly beyond his 
control, is to liold that the incidental provision as to the time must, whea 
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•necessary to carry out the purpose of the statute, yield to the principal en- 
actment as to the rlght, and to conslder tlie statute as, in intention aud ef- 
fect, permltting and requiring ttie défendant to file a pétition for removal as 
soon as the action assumes the shape of a removable case in the court in 
whicli the case was brought." 

It is also said that, vvhile the statute clearly manifests the intention 
that the pétition shall be filed at the eariiest possible opportunity, "so 
long as there does not appear of record to be any removable contro- 
versy, no party can be entitled to remove it, and the provision of the 
act of Congress, that 'any party entitled to remove any suit' 'may 
make and file a pétition for removal at or bef ore the time when he is 
required to make answer to the suit,' cannot be literally applied." Mr. 
Justice Gray says that the question whether a défendant may file, in 
the state court in which the suit was commenced, a pétition for re- 
moval, after the time mentioned in the act of Congress has elapsed, in 
a case which was not removable when the time expired, "is now di- 
rectly presented for adjudication." He notes the fact that it had not 
theretofore been presented or decided. This décision was rendered 
at the October term, 1897, by a unanimous court. It is not suggested 
in the opinion that any of the cases relied upon by plaintifï to sustain 
this motion, decided prior thereto, are overruled or questioned. 
The case has been frequently cited with approval. Lathrop Shea & 
Co. V. Int. Const. Co., 215 U. S. 246, 251, 30 Sup. Ct. 76, 54 L. Ed. 
177. 

I bave, as a matter of convenience, disposed of the second ground 
assigned in the motion to remand, not overlooking the first. 

[2] By reason of the loose practice prevailing in the state courts 
in regard to the time of filing pleadings and the orders made in that 
respect, a large number of cases removed into this court bave, upon 
motion to remand, presented perplexing and difficult questions as to 
whether the pétition for removal was filed "before the défendant is 
required, by the laws of the state, or the rule of the state court, in 
which such suit is brought, to answer or plead to the déclaration or 
complaint of the plaintift'." Jud. Code (Act March 3, 1911, c. 231, 36 
Stat. 1095 [U. S. Comp. St. Supp. 1911, p. 142]) § 29. The Code of 
Civil Procédure of North Carolina requires the plaintifï to file his com- 
plaint in the clerk's office on or before the third day of the term to 
which the action is brought. Pell's Rev. 1905, § 466. It is also pro- 
vided that the défendant shall appear, and demur or answer, at the 
same term to which summons shall be returnable ; otherwise, the 
plaintifï may bave judgment by default. Section 473. 

"ïhe judge may, in his discrétion, and upon such terms as may be just, 
allow an answer or reply to be made * * * after the time limlted, or 
by an order enlarge such time." Section 512. 

The Suprême Court of North Carolina, in accordance with the dé- 
cisions of other state and some fédéral courts, has uniformly held 
that an order enlarging the time to file pleadings does not extend 
the time to file the pétition for removal to the United States court. 
Howard v. R. R. Co., 122 N. C. 944, 29 S. E. 778; Lewis v. Steam- 
ship Co., 131 N. C. 652, 42 S. E. 969; and other cases. Judge Dillon 
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says that the décidée! cases upon the question "are in much apparent 
conflict." Dillon on Removal, 156. The authorities holding variant 
views are coUected in the note to Wilson v. Coal Co., 135 lowa, 531, 
113 N. W. 348, in 14 Ann. Cas. 266. The question was presented in 
this district in Avent v. Lumber Co. (C. C.) 174 Fed. 298. I felt con- 
strained, by the opinion of Judge Simonton in Guano Co. v. Insurance 
Co. (C. C.) 60 Fed. 929 (4th Circuit), to hold that the enlargement of 
time, by order of the court, to answer, extended the time until, under 
the terms of the order, "the answer was due." I felt bound by this 
décision, both because it was made by a Circuit Judge of the Fourth 
circuit and by my very great respect for the ability and learning of the 
judge writing the opinion. The same conclusion has been reached 
and followed in other circuits, notably in the Second circuit. The 
New York Code contains the same provisions in regard to time for 
filing pleadings, and the power of enlarging such time, as the North 
Carolina Code. See cases cited in note, 14 Ann. Cas. 266, supra. If 
the question were open in this circuit, I should be inclined to hold to 
the contrary, because, upon the reason of the thing, the argument is 
about equally balanced, and such ruling would produce uniformity in 
the practice and harmony between the ruling of the state and fédéral 
court ; both being matters of very great importance in the due admin- 
istration of justice. 

To hold that counsel must file the pétition for removal at the first 
terni at which they are required to plead, if well understood, would 
work no hardship, and would bring the parties to an issue at the term 
of the court to which the summons was returned. The question hère, 
however, is whether, giving to the gênerai order enlarging the time 
to file pleadings, no definite time being fixed, a fair construction, the 
pétition for removal was filed at the terni at which it was the duty of 
défendant to demur or answer. The complaint was filed some days 
prior to January term, 1912, disclosing the cause of action and aniount 
of damages claimed to be more than $3,000. At the same term, on 
February 2, 1912, the présent administrator was permitted to niake 
himself party plaintiiï. It is not suggested that any other than a 
formai amendment of the complaint was necessary — siniply to allège 
his appointment and the order of the court making him a party. This 
would hâve been treated upon the trial as donc, and the record made 
to conform to the fact, upon mère suggestion, or by the court ex mero 
motu. Treating the January term, 1912, as that to which the time to 
file pleadings was, by order of the court, enlarged, why was not the 
défendant required to answer at that term? In Avent's Case, supra, 
the complaint was filed and an order made enlarging the time to file 
answer tp 40 days. The question as to whether the pétition was filed 
within the time at which the answer was due, under the rule of the 
court enlarging the time, was free froni doubt. Hère it is not. It ap- 
pears to be the uniform practice of the fédéral courts, where their 
jurisdiction is doubtful, to reniand the case to the state court. In 
Johnson v. Wells Fargo & Co. (C. C.) 91 Fed. 1, Morrow, Circuit 
Judge, discussing the f acts in that case, says : 

"It is certain that the jurisdiction of the Circuit Court on removal is not 
clear in tins case, and it is only when the jurisdiction Is clear that it is 
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justified In assuming cognizance of the cause on removal." Plant v. Har- 
rison (C. G.) 101 Fed. 307, and other cases cited In 4 Fed. Stat. Anno. 372. 

Guided by this practice, and in view of the doubt whether the time 
to file answer did not, under a reasonable construction of the order, 
require the answer to be filed during the January term, I am of the 
opinion, that the motion to remand should be granted. I wish to call 
the attention of the attorneys practicing in this district to the fact 
that, in Avent's Case, supra, it was held, on the authority of the Guano 
Co. Case, siipra, that when a definite time was fixed for fiUng the an- 
swer by a rule of the court made in the instant case, and not by a 
gênerai rule of the court, or stipulation of the parties or counsel, the 
time to file the pétition for removal will be regarded as extended to 
such definite time. Whether or not this rule is in harmony with the 
language of the statute, it is at least definite and certain, and will not 
be extended to cases where the time to file answer is enlarged by a 
gênerai order, or where it is doubtful and uncertain when the answer 
is due. 

Cause remanded. 



CAMPBELL V. FARMERS' MFG. CO. 

(District Court, E. D. North Carolina. March 4, 1M3.) 

No. 332. 

1. QUIETIKG TiTLE (§ 10*) — TtTLE OF PLAINTIFF — ^InVAMD EXI3CUTI0]sr SALE. 

A sheriff' s deed, concedlng its récitals to be prima facie évidence of the 
facts recited, wlU not sustain a suit to quiet title, wliere tlie judgment ou 
whlch it is based, as appears from tlie record thereof, was rendered in 
an action of attaclinient, in whlch the défendant was not persouall.v 
served and did not appear, and the land was not attached, but the attach- 
ment was served on a garnlshee, against whom .judgment was entered. 

[Ed. Note. — For other cases, see Quietlug Title, Cent. Dig. §§ 36-42; 
Dec. Dlg. § 10.*] 

2. QuiETiNG Title (§ 12*) — Equity Jubisdiction — Adéquate Remedt at 

Law. 

A court of equity is without jurisdiction of a suit to quiet title, where 
nelther complainaut nor his grautors ever had possession of the land, and 
the real purpose of the suit is to détermine the title. 

[Ed. Note. — For other cases, see Quietlug Title, Cent. Dlg. §§ 44, 45 ; 
Dec. Dlg. § 12.*] 

In Equity. Suit by John K. Campbell against the Farmers' Manu- 
facturing Company. Decree for défendant. 

Winston & Biggs, of Raleigh, N. C, and Charles Whedbee, of Hert- 
ford, N. C, for plaintiff. 

E. F. Aydlett, of Elizabeth City, N. C, for défendant, 

CONNOR, District Judge. Plaintiff allèges that he is the owner 
of a certain tract of land lying and being situate in the county of 
Gates, in the Eastern district of North Carolina, which he describes 
by metes and bounds. He deraigns his title as follows: (1) A grant 

*For other cases see same topic & § numbeb in Dec. & Am. Digg. 1907 to date, & Rep'r Indexes 
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from the state to Kedar Powell, beariiig date August 18, 1783. (2) 
A judgment rendered by the court of pleas and quarter sessions of 
Gates county, August term, 1789, in the case of Josiah Granberry v. 
Kedar Powell. (3) Deed from Seth Eason, sheriff of said county, to 
Thomas Granberry, dated September 4, 1790. (4) Deed from Thomas 
Granberry to John Campbell, dated June 29, 1796. (5) Descent from 
John Campbell to plaintiff and his grantors. He allèges that défendant 
claims title to said land under a deed executed by W. Lynch and 
wife, dated January 12, 1911, and duly recorded, This deed, plaintiff 
allèges, is a clond upon his title, which he asks the court to remove, 
etc. 

Défendant dénies that plaintiff bas title to the land, and thus pré- 
sents an issue which must be met and disposed of at the threshold; 
for, of course, if plaintiff bas no title, he bas no standing in this court. 
Plaintiff relies entirely upon a paper title. He does not claim to bave 
shown that he, or any person under whom he claims, bas at any time 
been in the actual possession of the locus in quo. He avers that 
neither défendant nor its grantees bas been in possession. This the 
défendant dénies. It is conceded that the land is swampy woodland, 
and valuable chiefly for the tiniber standing upon it. 

[1] Plaintiff, for the purpose of showing title, introduces the grant 
to Powell, which, pro bac vice, may be conceded to cover the locus 
in quo. He next introduced a certified transcript of the civil docket. 
Ko. 2, of the county court of Gates county, May term, 1789, containing 
the following entry: 

"Causes Kutered to Gates County Court, May ïevui. 17.S9. Josiah Grau- 
ber]-y v. Kedar l'owell. Attachuieut .ludgt. by defaulr and iiKiuiry." 

"Causes for Trial, Gates County Court, August Terui, 1790. Josiah Gran- 
berry V. Kedar Poweli. Attacluueut. Judgment by default and inquiry. Judg- 
ment for the ainount in tlie hands of tlie garnisbee. Stay ex'on tbree niontlis." 

"Executions returnable to (Jates County Court, ilay Term, 1700. Josiah 
Granberry v. Kedar l'owelJ. Fi Fa. 

Judgment £107. 

Clerk fee 0.14.0 

Slieriffi a/c Atto., ete 2. 2.8 

"Satisfied £42.11.0(5." 

Deed from Seth Eason, sheriff of Gates county, to Thomas Gran- 
berry, dated April 4, 1790, containing the fohowing récital: 

"Witnesseth, that l)y a certain writ to me direded from the court of Gates 
county authoriziug of me to sell a certain ])eac or ]iareel of land tlie property 
of lîedar l'owell in order to iiay his just délits, there being not Personal prop- 
erty enough for that purpose. after due notice I, Seth Eason, sheriff, did 
expose the same to public sale, in order to satisfy the above said Towelbs 
debts. At the day of sale Thomas Granberry appeared and did purcliase the 
said land for the sum of three ])ounds, twelve shillings current money and 
was the liighest bidder for the same land." 

W. T. Cross, clerk of the superior court of Gates county, testified 
that, as the custodian of the records of the county court of Gates 
county, be has made a search in his office for the original exécution 
against Kedar Powell ; that his search was thorough, made three or 
four times, through ail of the records, where such exécutions shotjld 
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hâve been filed ; that he found the dockets ref erred to, but could firid 
no exécutions or other original papers in the case. He is asked 
whether any of the records hâve been destroyed. He says ; "Not so 
far as I hâve any personal knowledge." "Is there any réputation of 
their having been removed?" To which he answers: "Yes." He 
says that he has not been able to find any exécutions prior to 1800. 

Plaintifï contends that, upon thèse records and this testimony, the 
récitals in the sheriff's deed constitute prima facie évidence of his au- 
thority to sell and convey the land. In the exhaustive brief of plain- 
tifï's counsel the cases decided by the Suprême Court of North Caro- 
lina, upon this question, are carefully collected and reviewed. In 
Wainwright v. Bobbitt, 127 N. C. 274, il S. E. 336, Mr. Justice Mont- 
gomery reviews the North Carolina décisions. From an examination 
of those cases it appears that the court has, after much considération, 
reached the following conclusion : 

"That the récitals in a sheriff's deed are prima facie évidence of the facts 
therein stated, and will be sufRcient évidence upon which the plalntiff can 
recover, unless it is rebutted by proof to the contrary." 

This language may, in the light of the facts in the several cases 
cited, be rather broad and subject to some limitation. See 3 Wig- 
more, Ev. § 1664, notes, citing Rollins v. Henry, 78 N. C. 342. In 
none of the cases cited and commented upon are the récitals so vague 
and indefinite as in the deed from Eason, sherifï, to Granberry. If 
this deed can be sustained by the récitals, it must be because it is an 
âncient deed, and the évidence of the clerk that, after a thorough 
search, he has been unable to find the exécution issued in the case of 
Josiah Granberry v. Kedar Powell. His statement that there is a répu- 
tation that the records, prior to 1800, hâve been removed, is not suffi- 
ciently definite to sustain a finding that they hâve been "destroyed by 
nre or otherwise" to enable plaintifï to bave the benefit of the remédiai 
provisions of sections 341, 342, Pell's Révisai. I do not think, how- 
ever, that this is very material, as there is sufificient évidence that the 
exécutions issued from the county court of Gates county are lost. The 
clerk has made such search as entitles the plaintifï to introduce sec* 
ondary évidence, especially in view of the antiquity of the deed. Ev- 
erett v. Newton, 118 N. C. 919, 23 S. E. 961. I am of the opinion 
that the récitals in the deed constitute prima facie évidence of their 
truth. 

The difficulty, however, consists in the fact that thèse récitals do 
not correspond with the record introduced. No exécution could law- 
fully issue upon that judgment, authorizing the sale of the land. It 
will be observed that the docket entry shows that the suit of Josiah 
Granberry v. Kedar Powell was begun by attachment. The only step 
taken at the May term, 1789, was the entry of judgment by default 
and inquiry. This was followed at the August term, 1789, by a "judg- 
ment for the amount in the hands of the garnishee," with a "stay of 
exécution three months." At the August term, 1790, the judgment for 
il07 is marked satisfied "i42. 11.06'' — in addition to the cost. At 
the date of the rendition of this judgment. the attachment law, in 
force in North Carolina, is found in Acts 1777, c. 2 (Martins' Dig. p. 
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212) being section 25 of an "Act for establishing courts of law and for 
regulating the proceedings therein." This statute, brought forward in 
Rev. Stat. c. 6, provides that : 

"Upon complaint being made on oath, etc., that any person hath removed 
or is removlng himself or herself out of the county privately, or so absconds 
or conceals himself or herself that the ordinary process of law can not be 
served on sueh debtor, and if such plaintiff » • * further swears to the 
amount of his claim * * * it shall be lawful for such justice • * » 
to grant au attachment agalnst the estate of such debtor, whenever the same 
may be found, or in the hands of any person or persons Indebted to, or hav- 
ing any of the efCects of such debtor, etc., which attachaient shall be returned 
to the court where the suit is cognizable and shall be deemed the leading 
process In such action, and the same proceedings shall be had thereon as on 
judicial attachments." 

The two following sections prescribe that bond shall be taken and 
that any justice of the county courts may, upon complaint being made 
as prescribed, issue attachments and make the same returnable to the 
court where the same is cognizable. 

The next section gives like remedy to creditors of any person who 
shall be an inhabitant of any other government. The next succeeding 
section prescribes the course and practice to be pursued upon the re- 
turn of the attachment. When the sheriff or other officer shall serve 
an attachment in the hands of any person supposed to be indebted to, 
or supposed to hâve any of the effects of, the party absconding or re- 
siding out of this state, he shall, at the same time, summon such per- 
son or persons as a garnishee to appear at the court to which the at- 
tachment shall be returnable,, then to answer upon oath what he or 
she is indebted to the défendant, and, when any attachment shall be 
served in the hands of any garnishee in manner aforesaid, it shall be 
lawful, upon his appearance and examination, to enter up judgment 
and award exécution against any such garnishee for ail sums of money 
due the défendant, etc. It is further provided that, if the garnishee, 
summoned in the manner prescribed, fail to appear, it shall be lawful 
for the court, after solemnly calling the garnishee, to enter a condi- 
tional judgment against the garnishee, and to issue a scire facias 
against such garnishee, returnable to the next term, to show cause why 
judgment shall not be entered, etc. The next succeeding section ex- 
tends the remedy by attachment against the lands and tenements of 
debtors residing in other states and governments, etc. 24 Stat. Rec. 55. 

It is apparent that the attachment, to which the docket entry pro- 
duced by plaintiff refers, was served upon, and judgment entered, "for 
the amount in the hands of the garnishee." The idea that the attach- 
ment was levied upon any lands of the défendant is excluded by the 
record. The provisions of the statute, we may assume, were compHed 
with, and the judgment against the garnishee "satisfied," as the record 
shows. No judgment in personam, affecting any other property than 
that upon which the attachment was levied, could be rendered, there 
being no personal service on défendant. It may be that Granberry 
procured another attachment, which was levied upon the lands of his 
debtor, under which the land in controversy was sold ; but of that 
there is no évidence, nor can there be any presuniption because plain- 
tiff claims under this judgment. It will be observed that the amount 
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for which the judgment against the garnishee was satisfied vvas much 
less than the judgment against Kedar Powell. It may be that an exé- 
cution was run out for the balance, and levied upon the land. This 
would hâve been, not only irregular, but without warrant of law. No 
other land than that upon which the attachment was levied could be 
sold under any process issuing upon a judgment rendered in that case. 
The effect of a judgment in an attachment is stated, with his usual 
clearness, by Mr. Justice Miller in Cooper v. Reynolds, 10 Wall. 308, 
19 L. Ed. 931. Hesays: 

"If the défendant appears, the cause becomes iiiaiiily a suit iu personaiu, 
with the added incident that the property attached retiiains liable, under tlie 
control of the court, to answer to any demand which may be established 
against the défendant by the final judgment of tlie court. But if there is no 
appearanee of the défendant, and no service of i>rocess on liim, tlie case be- 
comes, in its essential nature, a proceeding in rem, the only effect of wliich 
Is to subjeet the property attached to the paynient of the demand which the 
court may find to be due to the plaintiff. That sucb is the nature of this pro- 
ceeding in this latter class of cases is evidenced by two well-establlshed proj)- 
ositions: First, the judgment of the court, though in form a Personal judg- 
ment against the défendant, lias no effect beyoud the property attached in 
tliat suit. No gênerai exécution can be issued for any balance luipaid after 
the attached property is exhausted. No suit can be maintained on sucli a 
judgment in the same court, or any other proceeding not affectiug the at- 
tached property." 

The question is exhaustively discussed in Pennoyer v. Nefif, 95 U. S. 
714, 24 L,. Ed. 565. The only effect of a judgment in a proceeding 
begun by an attachment, where there is no personal service, nor ap- 
pearanee by défendant, is to subjeet the property attached to the pay- 
ment of the demand which the court may find to be due the plaintiff. 
3 Am. & Eng. Enc. 186. As to garnishment proceeding, see 14 Am. 
& Eng. Enc. 742. 

Giving full effect, therefore, to the récitals in the deed, aided by the 
docket entries, and, accepting as true plaintiff's contention that the sale 
by the sheriff was made under exécution issued on the judgment ren- 
dered in the case referred to in the docket entries, the conclusion is 
irrésistible that such sale vvas not warranted by such judgment and no 
title passed to the purchaser. This conclusion does not involve any 
collatéral attack upon the judgment, but gives to it the force and effect 
to which it is entitled. When it was satisfied by payment of the amount 
in the hands of the garnishee, its force was expended. No other or 
further process could lawfully issue upon it. 

There is another view which I think would be fatal to plaintiff's 
title. Défendant introduced the record, showing a deed from John 
Campbell, Sr., to John Campbell, Jr., and Andrew Joyner, dated De- 
cember 12, 1827. This deed was made upon an express trust to sell 
the land for the purpose set out. Why did not this deed take the légal 
title out of John Campbell, Sr., the ancestor of plaintiff? It is true 
that John, Jr., was also the ancestor of plaintiff; but by the deed he 
became a tenant in common with Joyner, and this title plaintiff does 
not claim to own. It will be observed that this deed contains no clause 
of'defeasance; there is no equity of rédemption left in the grantor; 
the direction to sell is unconditional. 
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[2] While, for the first cause assigned, the bill must be dismissed, 
it may be well enough to say that the pleadings and évidence hère show 
a case in which plaintiff has a plain, complète, adéquate remedy at law, 
which exchides the équitable jurisdiction of tliis court. Conceding 
that plaintiiï has the paper title, he, or those uuder whom he claims, 
never had any other — were never in possession. Défendant asserts 
ownership acqiiired by an ouster by his grantor, foUowed by seveu 
years' possession under color of title. This is the sole question in con- 
troversy, bringing the case clearly within the décision rendered in New- 
Jersey Land & h. Co. v. Gardener-Lacy L. Co. (C. C.) 190 Fed. 861. 
As was said by Judge Gofï, in lîiichanan v. Adkins, 175 Fed. 692, 99 
C. C. A. 246, the real object of tlie suit is to obtain by the decree of a 
chancellor that which, under our jurisprudence, can only be had by a 
judgment rendered upon the verdict of a jury. 

A decree will be drawn dismissing the bill at plaintiit's cost. 



In re ZEPHYR MERCANTILE CO. 

(District Court, X. D. Texas. Mardi 1, 1913.) 

No. 148. 

Bankbupicy (§ 184*) — Coktkact — CoKniiioxAL Sai.e or Eailment. 

A banknipt having ordered certain tlour aiul meal froiii claiinaiit, the 
latter refnsed to sliip, except ou "consisiied tenus" declaring tliat claim- 
ant would not pass the possession of tlie goods to the banlirupt, or to 
any one. Thls being agreed to, tlie niaterial was sliipped, without any 
express réservation of title in tlie clalniant; nor was tliere any stipu- 
lation for a returu to clalniant of the nnsold portion. It was provlded, 
however, that the niaterial should be sold at retall in the course of 
trade, the bankrupt to ])ay therefor in nioney as the goods were sold, 
and being requlred to check iip and settle every 15 days. It was also 
provided tliat the bankrupt slioiild iiisure the niaterial for the ciainiant 
and in its naine, but tbis was not doue. Ilcld, that the transaction was 
not a baiUnont. but a conditioiial sale, and, not luiving been filed for rec- 
ord as required by the stute law, was Invalid as against the baiikrupt's 
trustée. 

[Ed. Note. — For other cases, see Bankruptcv, Cent. Dlg. §§ 27;')-277; 
Dec. Dlg. § 184.*] 

In Bankruptcy. In the matter of the Zéphyr Mercantile Company. 
On certificate of a référée to review an order denying the claim of 
the Krum Mill & Elevator Company for réclamation of goods or the 
proceeds of their sale. Affirmed. 

Leake, Henry & Robertson, of Dallas, Tfx., for claimant. 

MEEK, District Judge. The Krum Mill & Elevator Company (here- 
inafter called the mill Company) filed its pétition with the référée for 
the réclamation of certain flour and meal it claimed to bave shipped 
on consignment to Zéphyr Mercantile Company (hereinafter called the 
bankrupt), and which was on hand at the date of bankruptcy, or, in the 
alternative, for the payment to it by the trustée of the bankruptcy es- 
tate of the proceeds of the sale of such flour and meal. The trustée 
•contested the right of the mill company to reclaim this merchandise, 

*For other cases see same topic & S numbek lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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or the proceeds. After hearing, the référée entered an order deny- 
ingf the mill company this relief. A revievv of this order is sought. 

The siimmary of the évidence contained in the certificate of the 
référée includes the letters and telegrams, passing between the mill 
Company and the mercantile company, which resulted in the ship- 
ping to the bankrupt of the flour and meal. It must be determined, 
from this correspondence and from the acts of the parties with regard 
tp this shipment, as to whether the merchandise was consigned to the 
mercantile company for sale on behalf of the mill company, or whether 
it was conditionally sold to the mercantile company. The correspond- 
ence passing between the parties and their acts in the premises are as 
f oUows : 

" 'October 11, 1912. 

" 'Zéphyr Mercantile Company, Zéphyr, Texas — Gentlemen : Relative to 
your order glven to our Mr. Glen, wlsh to say tliat \ve cannot conflriii same, 
only on consigned terms. By this we meau that \ve wlU not pass iJossession 
of the goods to you, nor any one, but will expect you to pay for same as 
sold, at priée per sales ticlvet, and to tal-te out iiisurance policy eovering the 
.same in our name, we to pay cost of such Insurance. If you are dolng a 
cash business, this plan should appeal to you, as you will not hâve to pay 
only as the goods leave your possession. But we will expect you to check 
up your stock at least every 15 days, and remit for ail goods not In your 
stock. If the above terms are satisfactory to you, and you are needing the 
goods, you may wire, at our expense, the following wire: "Letter received, 
shlp car per same" — and we will make the shipment at once. 
" 'Yours truly.' 

■•That the following telegram was received in response to the above let- 
ter, viz. : 

" 'Zéphyr, Texas, October 12th. 

" 'Krum Mill & Elevator Company, Krum, Texas. Letter received, ship 
car per same. Zéphyr Mercantile Company.' 

"That the meal and flour were shipped upon receipt of sald telegram, and 
that the following mémorandum was mailed to the Zéphyr Mercantile Com- 
pany, to wit: 

" 'Krum, Texas, October 14, 1911. 

" 'Consigned to the Zéphyr Mercantile Company, Zéphyr, Texas. To be sold 
as the property of the Krum Mill & Elevator Company. [Then follows a de- 
scription of the goods.] In acceptance of this involce, the consignée agrées 
that they are conslgnment goods, and property of the Krum Mill & Elevator 
Company, of Texas, and are to be sold for thelr account, and remitted for 
at above priées.' 

"That this notation was not signed by the said Zéphyr Mercantile Com- 
pany ; that the Zéphyr Mercantile Company did not take out the Insurance 
as contemplated ; that this meal and flour was placed with the stock be- 
longing to the said Zéphyr Mercantile Company daily exposed for sale. That 
the Zéphyr Mercantile Company wrote the following letter relative to a short- 
age, to wit : 

" 'Zéphyr, Texas, October 25, 1911. 

" 'Krum Mill & Elevator Company, Krum, Texas — Gentlemen : — Flnd in- 
closed policy. In checking up the flour [word omitted] to be short 80 sacks. 
The drayman kept tab ; also fouiid 80 short. 

" 'Yours very truly. Zéphyr Mercantile Company.' 

"That the Krum Mill & Elevator Company wrote the following letter in 
regard to the Insurance, to wit : 

" 'October 16, 1911. 
" 'Zéphyr Mercantile Company, Zéphyr, Texas — Gentlemen : Inclosed you 
will flnd involce and bill of lading for car of flour products, shipped as per 
203 P.— 37 
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our agreement by wire and letter. ïou will note that we failed to get the 
amount of meal your order ealled for. This we regret, but to hâve fllled the 
order in full would hâve caused us to hâve held the car another day. The 
car left hère yesterday morning, and should reach you by the time this does. 
Kindly hâve the goods covered by invoice immediately on arrivai, and hâve 
same insured in the Krum Mill & Elevator Company's name. Mail us the 
pollcy, and charge the amount of premium to us. If there is any repré- 
sentative of the London & Globe Insurance Company in your city, vyould 
prefer It insured in that company. Kindly check up your stock of flour about 
every 15 days, and remit for ail not in stock, as you doubtless know the law 
on disposing of conslgnment goods. Relative to the quality, we are behind 
anything you may want to say. Thanking you for the order, we are, 

" 'Yours very truly, Krum Mill & Elevator Company.' 

" 'October 26, 1911. 
" 'Zéphyr Mercantile Company, Zéphyr, Texas — Gentlemen : — Inelosed you 
will find Insurance policy, which we are returning to you, asking that you 
make the following corrections : First. This policy must be in our name, as 
per our instructions to you. It may appear to you that the loss payable 
clause covers this ; but it does not, and we want the policy to cover flour 
and mill products only, and make the amount only $500. Relative to the 
shortage which you report, will say that we loaded by double check 350 48-lb. 
Rainbows, 180 48-lb. Creams, 65 S5-lb. meal and 25 17-lb. If you did not 
check out this many there is bound to be a mistake somewhere, and we posl- 
tively know that this flour was put in the car, and, if the car went through 
to your station wlth the same seals it left hère on, it is bound to hâve been 
in and ail arrived. Kindly investigate this at once, as our agent can certify 
that this amount of flour was in the car at the time of sealing. Kindly at- 
tend to the Insurance matter at once. 

" 'Yours very truly, Krum Mill & Elevator Company.' 

'"November 2, lôll. 
" 'Zéphyr Mercantile Company, Zéphyr, Texas — Gentlemen : We ask that 
you kindly favor us with a reply to ours of the 26th, as this Insurance mat- 
ter is important, as we trust that you will give it your immédiate attention. 
Awaiting your reply, and trusting that you bave found your error in eount- 
ing the flour out, we are, 

" 'Vfery truly yours, Krum MlU & Elevator Company.' 

"That the Krum Mill & Elevator Company received no communications 
from the Zéphyr Mercantile Company, except those mentloned above. That 
the said Zéphyr Mercantile Company sold some of the meal and flour, and 

made two deposits in the First State Bank at ZeiJhyr, Tex., one on the 

day of October, A. D. 1911, for the sum of §2.60, and another on the 30th 
day of October, A. D. 1911, for the sum of $2.05, in favor of the Krum Mill 
& Elevator Company. That it has been agreed by the receiver that the flour 
and meal described in the réclamation pétition is the flour that was on hand 
and received by him as receiver of the estate. That he received 429 sacks 
of flour, 53 sacks of meal, and 22 one-half sacks of meal, which he fouiid 
to be in a rat-eaten condition, and considered necessary to be sold to pré- 
serve the main part, which he did sell at the best price he could get, for 
$448.37, which amount is subject to the orders of the référée herein, and 
the pétition la réclamation flled in this proceeding. That none of the let- 
ters or telegrams or any contract has been flled in the county clerk's office 
of Brown county, Tex. That the said Krum Mill & Elevator Company claimed 
that it was entitled to the flour and meal, or the money, until it was pald 
for. That the Zéphyr Mercantile Company had and has its résidence in 
Brown county, Tex., and was engaged in the gênerai merchandise business, 
buying and selling flour, meal, and other merchandise, at retail, and was so 
engaged when it procured the flour in question in this suit ; and it was un- 
derstood between the Krum Mill & Elevator Company and the Zéphyr Mer- 
cantile Company, at the time of the contract between them, and at the time 
the said mercantile company received said flour, that said flour vv'as to be 
by said mercantile company dally exposed for sale in said business at re- 
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tall, and to sell it In the usual course of business, and the said Zéphyr Mer- 
cantile Company did keep said flour in Its stock, and daily exposed and of- 
fered it for sale by retail in Zéphyr, Brown county, Tex., froœ the time it 
received said flour until said R. H. Foster, receiver, took possession thereof. 
At the tlme the contract hereln referred to was made, the Krum Mill & 
Elevator Company was doing a gênerai business of selling flour and meal 
to retail marchants in Texas. 

The terms upon which the flour and meal were shipped to the bank- 
rupt are set forth specifically in the letter of the mill company of date 
October 11, 1911. The bankrupt, by telegram of date October 12th, 
assented to and accepted thèse terms. The mill company stipulâtes 
that the goods will be shipped only on "consigned terms." Explana- 
tion of the phrase "consigned terms," as set forth in its letter, includes 
some, but net ail, of the éléments usually found in contracts covering 
consigned goods for sale by a factor. It will be noted the mill com- 
pany déclares : "We will not pass the possession of the goods to you, 
nor to any one." The physical possession of the goods was in fact 
passed to the bankrupt. It may be the writer of the letter intended 
the bankrupt should hold and exercise possession for the mill com- 
pany. While proof of possession of chattels is prima facie évidence 
of title to them, it is not more. The mill company did not stipulate 
that the title to the flour and meal should be reserved in it. There is, 
therefore, an absence of express réservation of title in the mill com- 
pany. Nor does the letter stipulate for the return to the mill company 
of any unsold portion of this merchandise. So far as I hâve investi- 
gated the authorities, this is a quite universal provision in contracts 
held to be good as consignment contracts. Sturm v. Boker 150 U. S. 
312, 14 Sup. Ct. 99, i7 L. Ed. 1093, and cases there cited; In re 
Marx Tailoring Co. (D. C.) 28 Am. Bankr. Rep. 147, 196 Fed. 243 ; 
In re Galt, 120 Fed. 64, 56 C. C. A. 470. 

It is insisted by the mill company that the return of any unsold 
portion is simply an incident which foUows ownership; but in the 
absence from the contract of any expressed rétention of title to goods 
shipped to another, to be sold in the course of trade, it would be pre- 
suming an incident of ownership in the absence of a déclaration there- 
of. The mill company provides for the payment in money for ail 
goods shipped. The time of payment is deferred until the goods are 
sold; "but we will expect you to pay for same as sold." Again : 

•'But we will expect you to eheck up your stock at least every 15 days, and 
remit for ail goods not in your stock." 

The mill company stipulâtes that the bankrupt shall "take out In- 
surance policy covering same in our name, we to pay the cost of such 
insurance." This is an accustomed provision in consignment contracts ; 
but, as in the matter of the return of any unsold portion, it is a mère 
incident indicating ownership, which in the absence of a spécifie déc- 
laration of ownership loses much of its significance. An insurance 
policy was taken on the goods by the bankrupt, but not in the name of 
the mill company. The mémorandum of the mill company, mailed to 
the bankrupt at the time of the shipment of the goods, would hâve 
assisted to make clear and fix the status of the parties as consignor 
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and consignée respectively of this shipment; but this mémorandum 
seems not to hâve been assented to by the bankrupt, at least it was not 
signed by it. It is not for the court to make a contract for the par- 
ties; its duty is to interpret the légal significance of what has been 
donc by the parties. Unquestionably the effort on the part of the mill 
Company was to give the shipment of flour and meal the qualities and 
characteristics of a shipment of goods on consignment; but with 
the nice distinctions obtaining between a sale of goods and a ship- 
ment on consignment, and in the absence from the contract of the 
essential éléments above referred to, I am of opinion it failed to ac- 
complish its purpose, and am therefore constrained to hold that the 
flour and meal were conditionally sold to bankrupt. In the absence of 
the filing for record of the contract of conditional sale prior to the 
institution of bankruptcy proceedings, the trustée of the estate is en- 
titled to the proceeds arising from the sale of the shipment, 
The order of the référée will be affirmed. 



MCE V. BOSTON & M. K. R. 

(District Court, N. D. New York. Jlarcli 17, 1013.) 

Removal or Causes (§ 3*) — Remandingï— Employkk's Liabilitt Act. 

Where a complaint for injuries to an employé of an interstate railroad 
alleged facts wlilch might warrant a recovery elther at law, under a 
statute of Massachusetts, or under the fédéral Employer's Liability Act 
(Àct April 22, 1908, c. 149, 35 Stat. 65 [V. S. Comp. St. Supp. 1911, p. 
1322]), such complaint having been held by the New York state courts 
to State but a single cause of action based on several grounds of lia- 
bility, a removal of the action to the fédéral courts for diversity of 
citizenship could not be sustained ; the cause of action, so far as it de- 
pended on the Employer's Liability Act, being nonremovable, as ex- 
pressly provided bv section 28 of the Judlcial Code (Act March 3, 1911, 
c. 231, 36 Stat. 1094 [U. S. Comp. St. Supp. 1011, p. 141]). 

[Ed. Note. — For other cases, see Eemoval of Causes, Cent. Dig. §§ 4, 
5 ; Dec. Dig. § 3.*] 

At Law. Action by Ronald J. Rice against the Boston & Maine 
Railroad, involving a cause of action for injuries under the fédéral 
Employer's Liability Act (Act April 22, 1908, c. 149, 35 Stat. 65 [U. S. 
Comp. St. Supp. 1911, p. 1322]). On motion to remand cause, ^ame 
having been removed to the fédéral court from the Suprême Court of 
the state of New York, where commenced. Granted. 

Leary & Fullerton, of Saratoga Springs, N. Y., for the motion. 
Jarvis P. O'Brien, of Troy, N. Y., opposed. 

RAY, District Judge. In this case there is the necessary diversity 
of citizenship and amount in controversy to warrant removal to and 
rétention of the case in the fédéral court, but the plaintifï insists it is 
a case arising under the fédéral act of April 22, 1908 (Act April 22, 
1908, c. 149, 35 Stat. 65 [U. S. Comp. St. Supp. 1911, p. 1322]), "An 
act relating to the liability of common carriers by railroads to their 

•For other cases see same topic & S ntjmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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employés in certain cases," and that it lawfully could not hâve been 
removed f rom the Suprême Court of the state, and must be remanded. 
Section 28 (chapter 3, "District Court, Removal of Causes") of the 
Judicial Code of the United States (Act March 3, 1911, c. 231, 36 Stat. 
1094 [U. S. Comp. St. Supp. 1911, p. 141]), after providing for the 
removal of causes, says : 

"Provlded that no case arisins mider an act entitled 'Au act relatlng to 
the liabllity of comuion carriers l)y rallroad to their employés in certain cases,' 
approved April twenty-second, nlneteen hundred and elght, or any amendment 
tliereto, and brought In any state court of compétent jurisdlctlon sliall be 
removed to any court of the United States." 

The plain reading and effect is to prohibit the removal of a case 
arising under that act into the fédéral court. The complaint in this 
action States facts showing a cause of action under the fédéral act re- 
f erred to ; but it goes f urther, and states facts not necessary to the 
statement of a cause of action under the fédéral act, and which make 
out a liability of défendant at common law, and aiso under an act of 
the Législature of the state of Massachusetts. The resuit is that, if 
the case is remanded as the pleadings stand, the plaintiff at the trial 
in the state court may not find it necessary to make out a cause of ac- 
tion under the fédéral act, one not removable, but may prove a cause 
of action sustainable at common law, or one under the ^lassachusetts 
statute, etc., a removable cause of action, and prevail on that cause of 
action, thus depriving the défendant of the right to remove as to such 
a cause of action to the fédéral court and hâve the case on that issue 
tried there. In short, by pleading facts bringing the case within the 
fédéral act, and facts bringing the case within the common-law liabil- 
ity, and facts bringing it within the state statute liability, not necessary 
to be alleged or proved to make a case under the fédéral act (and the 
facts alleged bringing it within the fédéral act not being necessary to 
the cause of action under the common law or state statute), in the state 
court, the plaintiff may succeed on either one of three théories; that 
is, he may abandon ail pretense that the case is within the fédéral act 
and yet succeed. By artful pleading he defeats removal. 

This question of removal bas been up in the f ollowing cases : Van 
Brimmer v. Texas & P. R. Co. (C. C.) 190 Fed. 394; Symonds v. St. 
Louis & S. E. R. Co. (C. C.) 192 Fed. 353 ; Lee v. Toledo. St. L. & 
W. R. Co. (D. C.) 193 Fed. 685 ; Hulac v. Chicago & N. W. R. Co. (D. 
C.) 194 Fed. 747; McChesney v. 111. Cent. R. Co. (D. C.) 197 Fed. 85; 
UUrich V. New York, N. H. & H. R. Co. (D. C.) 193 Fed. 768. The 
Ullrich Case is nearest in point hère, and assumes that three causes 
of action are pleaded. which under the New York Code seems not to 
be the case. See later. 

If, on the trial in the state court, the plaintiff shall abandon the the- 
ory that the case arose under the fédéral act, or shall fail to show a 
case within that act, and that court has power at once to send the case 
back to the fédéral court, the rights of the défendant to removal will 
be protected and preserved. However, it is plain the New York courts 
cannot do this. Section 29, Judicial Code of the United States. In 
Payne v. N. Y. S. & W. R. R. Co., 201 N. Y. 436, 95 N. E. 19, the 
Court of Appeals (New York) has held in effect that this complaint 
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States but a single cause of action, although based on three several 
grounds of liability, viz., the fédéral statute, the common-law liability, 
and the Massachusetts statute. The syllabus of the case is as follows : 

"In an action to recover damages for Personal injuries elaimed to hâve 
been caused by the négligence of défendant, the plaintlff may allège in a 
single cause of action ail the facts whlch he elalms contributed to or caused 
the accident. 

"Where a complalnt in such an action sets forth facts which would render 
a défendant liable to an injured employé under the common law, and also 
under a state employer's liability statute, as well as a fédéral statute to the 
Ulie effect, there Is but a single cause of action stated, although based on 
several grounds of liability, and the plalntiff may not be compelled to sep- 
arately state and number the facts relled upon to support an action on each 
grouDd of liability as a separate and distinct cause of action." 

It follows, it seems to me, that this court cannot compel the plaintiff 
to elect, as a condition of remanding, that he will at the trial stand on 
the fédéral act. This court cannot regulate pleading in an action at 
law contrary to the décisions of the Court of Appeals of the state of 
New York as to the meaning and efïect of the Code of Civil Procédure 
of that state regulating pleadings in the state court, and which practice 
must be followed, so far as may be in ail actions at law, in the United 
States court. 

Can the fédéral court change the rule of the Payne Case to protect 
the right of removal? As under the New York Code of Civil Pro- 
cédure the plaintiff has stated but a single cause of action (Payne v. 
N. Y. S. & W. R. R. Co., supra), founded on three grounds of liability, 
the fédéral act, the state act, and the common-law right, and has al- 
leged that the défendant, with its train, was engaged in Interstate com- 
merce, and that plaintiff, at the time of receiving the injury complained 
of, was in its employ on such train, and also engaged in interstate 
commerce, the cause must be remanded. As the pleading is proper 
under the New York Code and décisions, and states but a single cause 
of action, and this court is dealing with a case brought in the courts 
of the state of New York, and a cause of action properly pleaded un- 
der the procédure of the courts of that state, I do not see that this 
court can impose any condition on remanding the case. It seems to 
me the state court, when it cornes to deal with the case at the trial, will 
treat it as one arising under the fédéral act, and that, if the plaintiff 
fails to show that it arose under that act — that is, that the plaintiff and 
défendant were engaged in interstate commerce at the time of the in- 
jury complained of- — it will dismiss the case. In short, it would seem 
that the state court ought to hold the plaintiff to proof of the alléga- 
tions necessary to bring the case within the fédéral act, and not allow 
a recovery unless he does. 

But this court cannot direct or control the action of the state court, 
and should not attempt to do so. Neither can it regulate or control a 
pleading properly framed in an action commenced in that court. It is 
presumed that the state court, so far as it can, will do everything nec- 
essary to protect the rights of the défendant, and not allow its forms 
of pleading to be used to deprive a défendant of the substantial right 
to remove a cause to the fédéral court for trial, when that case turns 
ont to be a removable one, and removal was attenipted and defeated 
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at the instance of the plaintiff, for the reason the plaintiff, by pleading 
and assertion, had declared it to be one within the fédéral act. It niay 
be that some further législation will be deemed wise and necessary; 
but, if the New York courts hold that with the "several grounds of 
liability" pleaded it is still "a single cause of action," and one under 
the fédéral act, the plaintiff will be held to proof bringing it within 
that act, and as a resuit removal will be defeated in the excepted case 
only, and properly. 

Motion to remand granted. 



In re GREENBERGER. 
(District Court, N. D. New York. JNIarch 14, IM-S.) 

1. Bankbtjptcy (§ 348*) — Pbefekences — "Workman, Clerk, or Servant." 

The fact that the manager of a branch store of a bankrupt, In addi- 
tion to his dutles as managei-, sold goods, kept tlie store clean, and kept 
the accounts did not niake him a "workman, clerk or servant," so as to 
entitle him to a préférence as to his clalm for unpaid services. 

[Ed. Note. — For other cases, see Bankruptej-, Cent. Dig. § 530; Dec. 
Dig. § 348.*] 

2. Bankeuptcy (I 166*) — "Préférences" — Disallowance of Claim. 

AVhere, at the time a servant of a bankrupt received part payment for 
services, he did not know and had no reasonable cause to belleve that his 
employer was iusolvent and iutended to give him a préférence by mak- 
Ing a payment, such payment did not constitute a "préférence." as de- 
fined by Banlcr. Act .Tuly 1, 1898, c. 541, § 60, 30 Stat. 562 (U. S. Comp. 
St. 1001, p. 3445), sufficient to retiiiire its surrender, in order to enable 
the servant to prove tlie balance of his claim for services. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 250-258; 
Dec. Dig. § 166.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5498-5499; 
vol. 8, p. 7759.] 

In Bankruptcy. In the matter of bankruptcy proceedings of Frank 
Greenberger. Application by Samuel Cohen, a créditer, to review a 
referee's order allowing his claim of $198 as a gênerai claim, but de- 
nying its priority, and also by certain creditors asking to review the 
same order allowing the claim as a gênerai one ; they claiming that it 
should not be allowed, because the claimant received a préférence and 
refused to surrender the same. Affirmed. 

Herman IVIetzner, of Glens Falls, X. Y., for Cohen. 
J. Ward Russell, of Glens Falls, N. Y., for trustée. 
Henry W. Williams, of Glens Falls, N. Y., for creditors. 

RAY, District Judge. [1] The bankrupt ran two stores, one at the 
city of Glens Falls, N. Y., and for about 11 months prior to June 6, 
1912, he ran a branch store in the city of Rutland, Vt. The claimant, 
Samuel Cohen, was manager of this branch store in the city of Rutland, 
and so testified repeatedly. It appears that lady clerks were employed 
in this store. Cohen kept the accounts and managed the business, ex- 

•For other cases see same topic & § numeer in Dec. & Aie. Digs. 1907 to date, & Rep'r Indexes 
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cept that he did not hire or discharge help or pay the bills for goods, 
as a rule. Ilowever, he was the manager, and managed the business. 
He had a regular salary as such manager, and at the time the pétition 
in bankruptcy was filed there was a balance due him on such salary of 
$198. ■ It appears f rom his testimony that, in addition to the perform- 
ance of his duties as manager, he sold goods and kept the store clean, 
for the reason he would not turn this duty over to the lady clerks. 
It appears fairly from the évidence that the clérical work performed 
by him, as well as the work done in keeping the store clean, was mere- 
ly incidental to the performance of his duties as gênerai manager of 
the store. He was not employed as a cleaner or workman or clerk, 
and so far as appears ail that he did in selling goods and cleaning the 
store was voluntary on his part. 

This court bas recently passed on this question. In re Crown Point 
Brush Co. (D. C.) 200 Fed. 882. In that case In re Albert (). Brown 
& Co. (D. C.) 22 Am. Bankr. Rep. 496, 171 Fed. 281 was approve.d. 
See, also, In re Gurewitz, 10 Am. Bankr. Rep. 350, 121 Fed. 982, 58 
C. C. A. 320. 

It can make no material différence that Greenberger was carrying 
on this business as an individual. Cohen was neither a workman, clerk, 
traveling or city salesman, nor servant. The fact that, as incident to 
the performance of his duties as gênerai manager of this store, he 
kept it clean and did some clérical duty does not change the character 
of his employment. He was not employed to do that work, but to man- 
age the business, and he was paid for managing it, and not for per- 
forming such menial service as he did perform as incident to the man- 
agement. The claim is for salary and for salary as manager, not for 
services as a clerk or gênerai workman and compensation as such. 

The référée was right in holding that the claim of Cohen could not 
be allowed as one entitled to priority. It would hardly do to hold that 
the gênerai manager of the business of a corporation or individual, em- 
ployed and paid as such, becomes entitled to priority, for the reason he 
incidentally sweeps the floor, dusts the counters, and assists in selling 
goods. Adopt this rule and gênerai managers of a business would be 
sure to do enough menial work to bring themselves within the section 
of the bankruptcy act giving priority to workmen, clerks, salesmen, 
and servants. 

[2] I do not think the appeal of the trustée and creditors can be 
sustained. Subdivision "g" of section 57 of the Bankruptcy Act (Act 
July 1, 1898, c. 541, 30 Stat. 560 [U. S. Comp. St. 1901, p. 3443]) pro- 
vides that the claims of creditors who hâve received préférences void- 
able under section 60, subd. "b," shall not be allowed, unless such cred- 
itors shall surrender such préférences. By subdivisions "a" and "b" 
of section 60, it is provided, in substance, as applied to this case, that 
a person shall be deemed to bave given a préférence if, being insolvent, 
he bas, within four months before the filing of the pétition, made a 
transfer of any of his property, and the effect of the enforcement of 
such transfer will be to enable any one of his creditors to obtain a 
greatcr percentage of his debt than any other of such creditors of the 
same class; and if a bankrupt shall bave given a préférence, and the 
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person receiving it shall hâve had reasonable cause to believe that it 
was intended thereby to give a préférence, it shall be voidable by the 
trustée. The préférence, if given, to defeat allowance of a claim, must 
hâve been a voidable one, and to be voidable the person receiving it 
must hâve had reasonable cause to bclicve that it was intended thereby 
to givë a préférence. I agrée with the référée that Cohen is not shown 
to bave had such knowledge of Greenberger's business — main business, 
or business as a whole — as to show that he (Cohen) had reasonable 
cause to believe that a préférence was intended. He did know the 
business of the branch store at Rutland was running behind, and that 
Greenberger was at times hard up for ready money ; but he knew 
substantially nothing of the business at Glens Falls or of Greenberger's 
financial condition. A merchant niay be hard up for ready money and 
still solvent. Cohen had at times loaned money to his employer, but 
it had been paid. Cohen, it seems to me, was unlettered, but honest. 
One or two of his answers would indicate, standing alone, that Cohen 
knew Greenberger was insolvent and about to fail, and demanded and 
received his money for that reason ; but his évidence is to be read ail 
together and eftect given accordingly. 

"Q. When you siiw thlngs were golng to the bacT hère, you thought you 
would ask hlm for it? A. I didn't see until the last minute; didn't pay any 
attention to it. Ahvays had great confidence in Mr. (ireenberger." 

Then later : 

"Q. But you thought his affnirs had gotten to a point where he couldn't 
pay, and you thought you would get yours, if possible? A. Yes, sir." 

On his whole évidence I concur with the référée in the conclusion 
that Mr. Cohen did not understand the purport of some of thèse ques- 
tions. So far as the évidence discloses, he had no reasonable cause 
to believe that Greenberger was insolvent, unable to pay his debts, and 
that in paying his (Cohen's) he intended a préférence. It has been 
many times held that mère suspicion of insolvency is not sufficient. 
And the référée saw and heard Cohen when he gave his évidence, and 
was better able to arrive at a correct conclusion than is the court. 

The order of the référée, disallowing the claim as entitled to priority 
and allowing same as a gênerai claim, is affirmed. 



In re KEIÏII-GARA CO. 

(District C<iurt. E. I). Tennsylvania. .March l.'^, 1913.) 

Xo. 4,579. 

Bankruptcy (§ ;550*) — Claims — I'riority — "IJeiît Owing to Asy Pekson" — 
"Deux." 

Where a lease of real property In l'ennsylvania by a bankrupt con- 
tained a provision that, if the lessee becanie a baukrupt, the whole rent 
for any uriexpired portion of the terra should he at once due and payable, 
and be flrst paid out of the proceeds of any sale of the tenant's assets, 
etc., which provision Avas valid under the l'ennsylvania law, and effective 
to give the landlord a priority of payment, the landlord's claim for un- 
accrued rent on the bankruptcy of his tenant became a "debt owing to 

•For otber cases see same topic & § numbbe in Dec. & Am. Digs. 1907 to date, i Rep'r Indexes 
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any person," wlthin Bankr. Act July 1, 1898, c. 541, § 64b(5), 30 Stat. 563 
(U. S. Comp. St. 1901, p. 3447), providiiig that prlority shall be given to 
debts owing to any person wtio by tbe laws of the state or the United 
States is entitled to priorlty ; the terin "debt" belng deflned by tlie act to 
include "any debt, demand or claim provable in bankruptcy." 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 537; Dec. 
Dig. .§ 3Ô0.* 

For otlier définitions, see Words and Phrases, vol. 2, pp. 1864-1886 ; vol. 
8, p. 7208.] 

In Bankruptcy. In the matter of bankruptcy proceedings of the 
Keith-Gara Company. On certificate of a référée presenting for re- 
view an order allowing a landlord's claim for priority in the payment 
of rent. Affirmed. 

Henry T. Dechert, of Philadelphia, Pa., for claimant. 
Benjamin H. Ludlow and Humbert B. Powell, both of Philadelphia, 
Pa., for trustée. 

J. B. McPHERSON, Circuit Judge. The order now under review 
allowed a landlord's claim for priority in the payment of rent. By 
agreement of counsel the amount claimed before the référée bas since 
been reduced to $515.60; this being the sum that would bave been due 
for the period from December 23, 1912, to March 31, 1913, if the 
bankrupt had continued to occupy the premises under the lease. The 
relevant facts are as follows : The adjudication was entered Novem- 
ber 6, 1912, upon a voluntary pétition. At that time the baid<rupt was 
a tenant of the claimant under a year to year lease that would expire 
on March 31, 1913. The trustée continued the occupation and paid 
the rent for a few weeks, and on December 22d ofïered to surrender 
the premises, but the landlord refused the offer and bas not yet 
(March 13, 1913) retaken possession. The bankrupt's goods on the 
premises— which, of course, were liable to distress — were sold by the 
receiver (who afterwards became the trustée) and produced a larger 
fund than is needed to pay the landlord's claim in f ull. The rent was 
payable in advance on the Ist day of each month, and confessedly one 
month's rent at least was due when the adjudication was entered. But 
the trustée paid the actual arrears in full, and, as he has also paid ail 
that became due for use and occupation up to December 22d, the only 
question for décision is whether priority should be allowed for the 
remainder of the unexpired term. The landlord asserts that by virtue 
of the following provision in the lease the rent, not only for one 
month, but also for the remainder of the term, had become due at the 
date of adjudication and (being for a shorter period than one year) 
was entitled to priority under the Pennsylvania law : 

"If the lessee sliall become embarrassed, niake an aKsiiïuiiieut for the bene- 
flt of ereditors, commit an att of bankrupicy, become liaukrupt, or be sold 
ont by sherlfï's sale, or under any other compulsory procédure, or order of 
court, then the whole rent for any unexpired portion of the term of this lease, 
or any continuance thereof, shall at once become due aud payable as if by 
the terms of this lease it were payable in advance, and shall be first paid out 
of the ijroceeds of any sxich assiftnment, sale or procédure, any law, usage, or 
custom to the contrary notwithstanding." 

•For other cases see aame toplo &. § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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This contention is fully supported by the décisions of the Suprême 
Court of Pennsylvania. In Platt v. Johnson, 168 Pa. 47, 31 Atl. 935, 
47 Am. St. Rep. 877 (a case that is recognized in Teufel v. Rowan, 
179 Pa. 408, 36 Atl. 224), that court holds as follows : 

"A stipulation in a lease for years that if the lessee shall beeome embar- 
rassed, or make an assignment for the benefit of «'editors, or be sold ont by 
sheritî's sale, the whole rent for the balance of the term shall beeome due and 
payable in advance of other clainis, is not against public policy, and will be 
sustained in favor of the laudlord on a distribution of the proceeds of a 
sherlfTs sale of the lessee's property, to the extent of giving the landlord 
priority for one year's rent." 

If, therefore, the landlord's claim to priority depended solely upon 
the law of Pennsylvania, nothing more would be needed. But, of 
course, it remains to consider whether the Bankruptcy Act forbids the 
appHcation of the Pennsylvania law ; for the act is suprême in its 
own field, and where its provisions confîict with the laws of a state 
thèse laws must give way. In our opinion, however, the Bankruptcy 
Act is not only not in conflict with the law of Pennsylvania on this 
point, but is in harmony therewith. Section 64b(5) provides that 
among the debts to hâve "priority, shall be * * * (5) debts owing 
to any person who, by the laws of the state or the United States, is 
entitled to priority." If, then, the landlord's claim now in dispute is a 
"debt owing to any person," the question must be answered in the 
landlord's favor. Now, a "debt" is defined by the act to mean "any 
debt, demand, or claim provable in bankruptcy"; and the question, 
therefore, may be stated in this form : Is the foregoing claim to pri- 
ority provable in bankruptcy? At this point the décisions diverge and 
cannot be reconciled. Some courts hold that a landlord's claim under 
such a provision in the lease is essentially contingent, and therefore is 
incapable of proof. Roth & Appel, In re, 24 Am. Bankr. Rep. 588, 
181 Fed. 667, 104 C. C. A. 649; Shapiro v. Thompson, 24 Am, Bankr. 
Rep. 91, 160 Ala. 363,_ 49 South. 391; Re CoUignon (D. C.) 4 Am. 
Bankr. Rep. 250. While other courts permit the claim to be proved, 
holding that section 63a(4) is broad enough to cover it. Moch v. 
Bank, 6 Am. Bankr. Rep. 11, 107 Fed. 897, 47 C. C. A. 49; Martin 
v. Orgain, 23 Am. Bankr. Rep. 454, 174 Fed. 772, 98 C. C. A. 246; 
Re Gerson (D. C.) 5 Am. Bankr. Rep. 89, 105 Fed. 891 ; Re Orne 
(C. C.) 12 Fed. 779; Re Smith (D. C.) 17 Am. Bankr. Rep. 112, 146 
Fed. 923 ; Re Pittsburgh Drug Co. (D. C.) 20 Am. Bankr. Rep. 227, 
164 Fed. 482; Re Dunlap Co. (D. C.) 20 Am. Bankr. Rep. 882, 163 
Fed. 541 ; Re Caloris Co. (D. C.) 24 Am. Bankr. Rep. 609, 179 Fed. 
722. In this circuit, as I think, the latter opinion has been more fre- 
quently followed, although dissatisfaction is apparent now and then. 
Wilson v. Trust Co., 52 C. C. A. 374, 114 Fed. 742; Winfield Mfg. 
Co. (D. C.) 140 Fed. 185. Of course, if a landlord retakes possession 
of the property, his right to claim priority can no longer be enforced. 
Wilson V. Trust Co., supra; Re Herrick (C. C. A.) 200 Fed. 50; Re 
Winfield Mfg. Co. (D. C.) 137 Fed. 984. 

In the présent case, therefore, following what I understand to be 
the prevailing current of décision, I hold that when the adjudication 
was entered the landlord had a vaHd provable claim for the remaining 
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portion of the term, that he did not destroy or impair his claim by re- 
suming possession of the premises, and tnat under the Pennsylvanie 
law he is entitled to priority of payment for the period ref erred to. 
The order of the référée is affirmed. 



H. CLARK & SONS, Inc., v. SOUTHERN EXPRESS CO. ^ 
(District Court, E. D. Virginia. March 11, 1913.) 

INJUNOTION (§ 137*) — MANDATOBY INJUNCTION— TBANSPOBTATION OF LiQUOR— 

Resteaining Obdee. 

Where complainant, operatlng a mail order liquor business in Virginia, 
had been in the habit of shlpping liquor by means of défendant express 
Company to its customers in South Carolina, but after the passage of the 
Webb-Kenyon law défendant refused to receive further shipments of liq- 
uor for transportation into South Carolina, on the ground that if it did 
Bo It would violate the criminal laws of that state, complainant was not 
entitled to a temporary restraining order, requiring the express company 
to accept further shipments of that character, in a suit to which the state 
of South Carolina or its représentative was not a party. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. §§ 307, 309 ; Dec. 
Dig. § 137.*] 

In Equity. Bill by H. Clark & Sons, Incorporated, against the 
Southern Express Company, for a temporary restraining order in a 
suit for mandatory injunction restraining défendant from refusing to 
transport liquor in interstate commerce from Virginia to South Car- 
olina. Temporary restraining order denied. 

Smith & Gordon, of Richmond, Va., for complainant. 
Thomas Wall Shelton, of Norfolk, Va., for défendant. 

WADDILL, District Judge. Complainant, suing in its own behalf 
and of others similarly situated, files its bill, praying an injunction 
against the défendant to prevent it from refusing to accept shipments 
of spirituous liquors for the state of South Carolina, and to require 
it by mandatory order to transport the same there, averring as a cause 
therefor that it conducts a large mail order business in liquors in that 
state, to private individuals, and not for resale, and that the action of 
the défendant in refusing, since the 5th day of March last, to accept 
its shipments, has greatly injured it, and that unless restrained from 
so doing its action will prove destructive of its business. The Ex- 
press Company, by counsel, replies that it has heretofore received such 
goods from the complainant, and transported the same, and would be 
glad to do so now, but that it is apprehensive, especially since the 
passage of the récent act of Congress known as the Webb-Kenyon bill, 
that if it did so it would violate the criminal laws of the state of South 
Carolina, and subject itself to heavy fines, and its officers and em- 
ployés to imprisonment. 

It will be seen at a glance that the question presented is whether 
the court, because of the business needs and necessities of the com- 
plainant, should attempt, in a proceeding to which the state of South 

•For other cases see eajue topic à § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Carolina îs not a party, to authorize the complainant, by tlie aid of 
a mandatory injunction on a preliminary hearing, to invade the terri- 
tory of that State and do business in contravention of its Constitution 
and laws. The statement of the proposition is to answer it. The re- 
fusai to grant the reiief asked for does not prevent the complainant 
from doing business in South Carolina, if it bas the right to do so, 
but simply withholds the sanction of the court by the granting of the 
affirmative permission so to do, in advance of the ascertainment of 
what the law is, in an orderly and proper manner, in a proceeding to 
which the state of South Carolina or its représentative should be 
a party. Complainant likewise is not denied redress as the resuit of 
the conclusion reached, because there is no averment that the Southern 
Express Company is not solvent, and as a public carrier liable for 
omission properly to perform its duty; and, moreover, if such aver- 
ments were made, it may be said to be a matter of the gravest doubt 
whether, in a proceeding in which, on the one hand, the private inter- 
ests and property rights of the citizen are involved, and, on the other, 
the power and authority of a sovereign state, in the matter of the 
control and régulation of its domestic afïairs, and the peace and happi- 
ness of its people are concerned, the private claims and demands of the 
citizen should not give way, or at least be held in abeyance, pending 
the ascertainment of the true status of the parties ; in other words, if 
complainant is denied the right to bring its commodities into the state, 
under its laws, it should, under the circumstances hère, await the re- 
suit of the contest over the right to évade the law, rather than bave 
the same suspended pending such controversy. 

In determining questions afïecting local laws on the subject of the 
transportation of whiskies, etc., into a state, since the passage of the 
Webb-Kenyon bill, in terms leaving such articles of commerce subject 
to the local, as distinguished from the national, law, différent prop- 
ositions arise, to be determined upon considérations other than those 
formerly controlling. 

The temporary restraining order prayed for will be denied. 



In re SCHNEIDER. 

(District Court, E. D. Pennsylvanla. March 14, l!l)l'3.| 

No. 4,243. 

BANKRTJPTCT (§ 140*) — TiTLE OF TRUSTEE — CO.">3ITI0NAL SaLES STATTTTES — 

Ambndment. 

Act Cong. June 25, 1910, c. 412, 36 Stat. 838,t amending Bankruptcy 
Act July 1, 1898, c. 541, 30 Stat. 544 (U. S. Comp. St. 1901, p. 3418), 
providing that trustées in bankruptcy, as to ail property in or comlng 
into tlie custody of the bankruptcy court, shall be deeined vested with 
ail the rights, remédies, and powers of a créditer holding a lien by légal 
or équitable proceedings thereon, did not invalidate a conditional sale 
antedating the amendment, as to the buyer's trustée in bankruptcy, 
which was otherwise valid. 

[Ed. Note. — For othei ?ases, see Bankruptcy, Cent. Dig §5 198 199 
219, 221, 225 ; Dec. Dlg. § 140.*] 



•For other cases ses same topic & § numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
t U. S. Comp. St Supp. 19U, p. 1491. 
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In Bankruptcy. In the matter of bankruptcy proceedings of August 
Schneider. On certificate of a référée to review an order directing a 
delivery of certain personal property to the trustée, as against the hold- 
er of an alleged lien under a conditional sale. Reversed, with instruc- 
tions. 

Elwood H. Deysher, of Reading, Pa., for petitioner. 
John A. Keppelman, of Reading, Pa., for intervener. 

J. B. McPHERSON, Circuit Judge. The bankrupt, who was a 
brewer, bought certain machinery from the Wittemann Company in 
May, 1909, which was delivered and installed a few weeks thereafter. 
Inter alia, the contract contained the f ollowing provision : 

"The considération on your part to be the payment of the following 
amount, $4,340, payable as you niay be able to do in installnients within 
the next ensulng two years. The outflt to remain our property and no right 
of property thereto to pass to you nntll fully paid for in casli, you to waive 
ail légal exemptions ; you to défend our property and to hold us harniless 
against claiœs of third parties. The outflt to be insured by you against ail 
damage." 

Only part of the considération had been paid in December, 1911, 
when the adjudication was entered. In the following March the 
référée decided that the contract was a conditional sale, and refused 
a pétition of the company to reclaim the property, putting the décision 
upon the ground that the amendment of 1910 had clothed the trustée 
in bankruptcy with the rights, remédies, and powers of an exécution 
créditer. The referee's order was entered on March 14th, and is now 
under review. It was probably made before Arctic, etc., Co. v. Arin- 
strong, etc., Co. (C. C. A. 3d Circuit) 192 Fed. 114, 112 C. C. A. 458, 
was reported ; at ail events, that case, which holds that the amendment 
of 1910 does not afïect rights vested under a contract that was made 
before its passage, evidently did not come to his attention. The facts 
there were, in substance, the same as the facts now before the court. 
Therefore, if it be assumed, but without décision of the point, that the 
contract in question was a conditional sale, it was nevertheless good 
between the parties; and, as the law stood in 1909, was good, also, 
against the trustée in bankruptcy. For this proposition many cases 
might be referred to; it is enough to cite York Mfg. Co. v. Cassell, 
201 U. S. 344, 26 Sup. Ct. 481, 50 L. Ed. 782, and Davis v. Crompton, 
(C. C. A. 3d Circuit) 158 Fed. 735, 85 C. C. A. 633. 

This is the only question raised by the referee's certificate,- and I 
can décide no other. It is true that the référée bas filed within the 
last few days what is entitled a — • 

"Supplément to certificate on review of referee's order disuiissing the péti- 
tion of the Wittemann Company praying that the trustée be dlrected to turn 
over to petitioner certain machinery." 

And it is also true that in this supplément he expresses the opinion 
that Katharine B. Stocker, who became the first mortgagee of the 
brewery plant in 1907, and afterwards, in May, 1912, bought the plant 
from the trustée, may treat the machinery as fixtures, and bas a right, 
under certain terms of the mortgage, that is superior to the right of 
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the Company. But an opinion, without an order or a Judgment, pré- 
sents nothing to review. I am sure counsel will see, upon further re- 
flection, tbat a court can only review an order or a judgment or a 
decree that takes some step in a cause, and not a mère opinion upon 
a question of law. The dispute between the company and the trustée 
was a distinct and separate matter ; it has now been decided by this 
court, but the décision does not carry with it a décision of the other 
dispute between the company and Katharine Stocker. That is also 
distinct and separate ; she has now taken possession of the machinery, 
and asserts that she bought a complète title thereto from the trustée 
at the public sale in May held under the ref eree's order, although the 
dispute between the trustée and the compr ■ •■ had not then been finally 
decided, and although the order of sale <. ,^)ressly reserved the com- 
pany's rights. Evidently, as it seems to me, I cannot décide this dis- 
pute effectively in the présent condition of the record. If the référée 
be right, nevertheless there is no order to be enforced, either against 
Katharine Stocker or against the company ; if I should disagree with 
his opinion, I can make no order myself (and compel obédience thereto) 
that would take the property out of her adverse possession and put it 
into the possession of the company. I am therefore obliged to remit 
the parties to such remédies, either in this court or elsewhere, as they 
may be able to invoke. Perhaps they may see their way to a settle- 
ment without further litigation. 

The order of the référée, under date of March 14, 1912, is reversed, 
with instructions to grant the pétition of the Wittemann Company, 



NORTH V. HERRICK et al. 
' (District Court, N. D. New York. March 11, 1913.) 

Equitt (I 352*) — Appointment of Examinées — Gbounds. 

That the trial cl an equity case wlU occupy several days does not show 
such "good and exceptlonal cause for departing from the gênerai rule," 
as authorlzes appolutnient of an examiner to talîe évidence out of court 
of witnesses resldlng withln the jurladlction, wlthln fédéral equity rules 
46, 47 (198 Fed. xxxl, 115 C. O. A. xixi), effective February 1, 1913, vfhlch 
require testlmony to be taken orally In open court, except for good and 
exceptlonal cause, etc. 

[p:d. Note. — For other cases, see Equity, Cent Dlg. § 736; Dec. Dig. 
$ 352.*] 

In Equity. Action by Charles F. North, trustée, against George M. 
Herrick and others. On motion by complainant to appoint an exam- 
iner to take évidence out of court. Motion overruled. 

Walter H. Wertime, of Cohoes, N. Y., for the motion, 
Thos. S. Fagan, of Troy, N. Y., opposed. 

RAY, District Judge. This action was commenced in August, 1912. 
The answer was served in September, 1912. A rep'.ication was filed 
and served January 24, 1913. The transactions complained of arose at 

•For other cases !>ee saïuB io;)ii; & i .NUiiBEu iu Uea. é Am. Diss. 1907 to date, & Rep"r ladexei 
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or near Cohoes, N. Y., quite near the city of Albany, v,^Here a îerm of 
this court commencing February 11, 1913, bas just closed. The case 
was net placed on the calendar of the court. The récent new ruies 
which went into effect February 1, 1913, are in the interest of the 
speedy trial of causes, and look to the production in court of the wit- 
nesses whose attendance may be procured; that is, those within the 
jurisdiction of the court. Cohoes is but a few miles from Albany. It 
is ail-important that the court or jury both see and hear the witnesses 
who speak on disputed questions. Hère we bave questions of insol- 
vency, préférence, and fraud and conspiracy, ail in dispute, and it is a 
case where court and jury should bave the benefit of the présence in 
court of the witnesses so far as possible. The trustée bas been in a 
position to examine the bankrupts and other parties before the référée 
in bankruptcy, and cannot be ignorant of the évidence be can produce 
or of most of the witnesses who are to speak on thèse subjects. It 
would seem not difficult to ascertain and agrée upon the weight of cer- 
tain cases of goods and their contents. If in serious dispute, the court 
should see and hear the witnesses. 

The court suggested an adjournment of the Albany term in case a 
trial at that place is desired, but neither party seemed desirous of this. 
There is a term of this court at Syracuse, commencing April 1, 1913, 
and another in June, 1913, at Binghamton. I see no reason for de- 
parting in this case from the spirit and letter of the new equity rules 
promulgated by the Suprême Court, the wisdom of which cannot be 
seriously questioned. The judges are generally quite opposed to such 
departures. When witnesses are présent in court, objections can be 
made and rulings had by the court, and much better justice admin- 
istered, than when the évidence is taken out of court before an ex- 
aminer, without power to rule on the questions presented. 

Rule 46 (198"Fed."xxxi, 115 C. C. A. xxxi) provides: 

"In ail trials In equity the testimony of witnesses shall be taken orally In 
open court, except as otberwlse provided by statute or thèse rules." 

And rule 47 (198 Fed. xxxi, 115 C. C. A. xxxi) provides: 

"The court, upon application of elther party, when allowed by statute, 
or for good and exceptional cause for departing from the gênerai rule, to be 
shown by affidavlt, may permit the déposition of named witnesses, to be 
used before the court, or upon a référence to a master to be taken before an 
examiner or other named offlcer, upon the notice and terms specified in the 
order." 

Thèse rules do not interfère with taking dépositions as provided 
by sections 863, 865, 866, and 867, Rev. St. (U. S. Comp. St. 1901, 
pp. 661-664). See rule 54 (198 Fed. xxxiii, 115 C. C. A. xxxiii). I 
cannot hold that "good and exceptional cause for departing from the 
gênerai rule" has been shown. The only real reason alleged is that the 
trial will probably occupy several days. This is not at ail unusual. 

Application denied. 
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JACOB DOLL & SONS, Inc., v. RIBBTTI. 

(Circuit Court of Appeals, Tliird Circuit. Marcli 13, 1913.J 

No. 1,630. 

1. Mastee and Servant (§ 320*) — Pebson Falling feom Building — Injurt 

To Pedestrian — Indepekdent Conteactob. 

Wtiere the tenant of a building, the outside wall of whieli was con- 
structed flusli with tlie sidewalk and six stories high without safety ap- 
pliances to hold persons engaged in eleaning Windows on tlie outside, en- 
gaged an indépendant contractor to clean ttie Windows, and one of liis 
servants, wliile at work, by reason of tlie absence of sucli safety appli- 
ances, fell to tlie street, and struck and injured plaintilï as lie was pass- 
ing on the sidewalk, the work required of the servant belng inherently 
dangerous, the servant would be regarded as the servant of the tenant 
who was liable for the injuries sustained, regardless of the employment 
of the independent contractor. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 1261; 
Dec. Dig. § 320.*] 

2. Master and Servant (§ 332*) — Injuries to Thibd Peesons — Exercise of 

Caee — Question foe Juey. 

Where défendant, a tenant of a building ereeted flush with the side- 
walk, permitted the servant of an Independent contractor to stand on 
window ledges to clean Windows on the outside without providing scaf- 
folding or other safety appliances, and the servant fell and injured plain- 
tiff, who was walking past the building, whether the tenant was négli- 
gent in not providing scaJïolds or safety appliances was for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. |§ 1274- 
1277 ; Dec. Dig. § 332.*] 

3. Mastee and Servant (§ 330*) — Injuey to Thied Pebson — Bodies Fallino 

FEOM Building — Ees Ipsa Loquitur. 

Where a pedestrian walking on a sidewalk was struck and injured by a 
eervant falling from an adjoining building while engagea in eleaning 
Windows on the outside without safety appliances, proof of the happening 
of the accident was sufflcient to raise a presumption of négligence on the 
part of the occupier of the building under the rule res ipsa loquitur. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §S 
1270-1272; Dec. Dig. § 330.*] 

In Error to the District Court of the United States for the Westeru 
District of Pennsylvania ; James S. Young, Judge. 

Action by Giovanni Tommaso Ribetti against Jacob DoU & Sons, 
Incorporated. Judgment for plaintiff, and défendant brings error. 
AiKrmed. 

William S. Dalzell, of Pittsburg, Pa. (J. F. Tim and Dalzell, Fisher 
& Hawkins, ail of Pittsburg, Pa., of counsel), for plaintiff in error. 
Arthur O. Fording, of Pittsburg, Pa., for défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

GRAY, Circuit Judge. The défendant in error (hereinafter called 
the plaintiff) brought an action of trespass in the court below against 
the plaintiff in error (hereinafter called the défendant), to recover 

•For other cases see 8am« topic & l hdubeb ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexa» 
203 F.— 38 
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damages for personal injuries received by him while passing along 
the sidewalk in front of the building occupied by défendant, in the 
city of Pittsburgh. The statement of claim sets forth the following: 

That on the 14th day of February, 1910, and prior thereto, défend- 
ant was the lessee and occupant of a certain building on Penn avenue, 
one of the princip>al streets in the said city of Pittsburgh and devoted 
chiefly to business purposes. The building was six stories in height 
and stood flush with the sidewalk of Penn avenue, with windows of 
the ordinary type, intended to be opened and closed by sliding their 
sashes up and down. Along the side of the said street next to this 
building was the usual sidewalk, which, being in a frequented part of 
the city, was in constant use by pedestrians at ail hours of the day. 

That in the said city of Pittsburgh, it had been a custom to hâve the 
Windows of such buildings cleaned by persons standing outside of the 
sash and on the sills of the windows, secured from falling by a stout 
belt worn about the waist, with a strap on each side thereof, fastened 
to a hook or other fixture set for the purpose in the side frames or 
casing of each window. That it was also a custom for persons en- 
gaged in the cleaning of windows, whether for themselves or under 
contract for others, to provide their workmen so engaged with belts 
and straps and the appropriate hooks or fixtures, for use in connection 
therewith, for the obvions purpose of protecting, as well the persons 
passing along the sidewalk as the cleaners themselves, and that Win- 
dows on high buildings were generally equipped by the owners or 
occupiers thereof with such hooks or other fixtures. 

It is then averred that the building occupied by the défendant was 
not and never had been provided with such hooks, or with any other 
fit or appropriate fixtures, for the purpose stated. 

That at sometime beforesaid 14th day of February, 1910, défend- 
ant entered into a contract with one Hearn, for cleaning the windows 
of the said building at stated intervais. That on that day, the Win- 
dows opening upon said avenue were being cleaned under said contract 
by the agents and servants of Hearn. H. C. Burrell, one of said 
agents or servants, while so engaged, was standing on the outer sills 
of the Windows while doing his work, without using a safety belt or 
other adéquate safety appliance, as theretofore referred to, to prevent 
him from falling. 

The défendant, long prior to said 14th day of February, 1910, 
"knew, or by the exercise of reasonable care should hâve known, that 
the Windows of the building were not equipped with the customary 
hooks or other appropriate fixtures hereinjjefore referred to; and 
knew, or by the exercise of reasonable care should hâve known, that 
some of the windows giving upon Penn avenue were so defective 
* * * that they could not be cleaned on the outside, except by 
persons standing on the outer sills thereof." 

That on the day last aforesaid, while plaintiiï was lawfully walking 
upon the sidewalk on Penn avenue, and passing the said building, the 
said Burrell, then engaged in so cleaning a window on the fourth 
story front thereof, above said sidewalk, and without the knowledge 
of the plaintiflf, accidentally lost his balance and fell upon plaintiff, 
thereby injuring him, as thereinafter set forth. 
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The plaintiff was a physician and surgeon, practicing in the city of 
Pittsburgh, and was severely and permanently injured by this acci- 
dent. 

The facts alleged in the statement of claim are for the most part 
undisputed, and there was évidence tending to support ail of the al- 
légations of fact upon which were based the charge of négligence of 
the défendant. The case was submitted to the jury, with a charge by 
the court, and to the judgment upon the verdict in favor of the plain- 
tiff, this writ of error is taken. 

[1] The only question raised by the assignments of error (apart 
from the one founded on the refusai of the court to direct a verdict 
for the défendant), is as to the légal responsibility of the défendant, 
as occupant of the building, for such neglect or default of an inde- 
pendent contracter undertaking to clean defendant's windows, as 
made the work unreasonably dangerous to those of the public lawfully 
using the sidewalk beneath. It was insisted by the défendant in the 
court below, as hère, that the window cleaning contractor, being a 
man skilled and experienced in that line of work, had taken the re- 
sponsibility for the conduct thereof out of the hands of the défendant 
into his own, and that he alone, and not the défendant, was liable 
for any négligence in the conduct of that work. 

In this case, however, we agrée with the court below, that the fact 
that the work was in the hands of an independent contractor cannot 
be interposed as a défense to the liability with which the défendant is 
sought to be charged. 

The défendant was a lessee and occupier of the building in ques- 
tion. As such, he was in control thereof, and the law imposes upon 
such occupier a very positive duty to those using the highway upon 
which the building abuts, to use the care requisite, according to the 
circumstances, to guard them against injury resulting from the condi- 
tion of the premises, or from what is being done in or about the same, 
by the direction or permission, or, for the convenience and benefit, of 
the occupier. In cases like the présent, the exigence of such duty is 
not affected by the fact that the faulty conditions, from which re- 
sulted the damage complained of, were due to the négligence of an 
independent contractor in operating under the contract. This duty is 
peculiar to the situation, and is as just as it is severe. It places 
the responsibility for what happens on such premises on the oc- 
cupier who is in control of the same, and protects those of the 
public who, in the use of the highway along such premises, lawfully 
come within dangers originating thereon. Of such dangers, the casual 
user of a sidewalk is generally unwarned, and the matters from which 
they arise are specially within the knowledge, or should be within the 
knowledge, of the occupier. 

What is said by Sir Frederick Pollock in his philosophical work on 
Torts, in relation to the duties imposed by law on the occupiers of 
buildings, applies as well to the duty of such occupiers to those who 
are in lawful use of the adjacent highway, as to the duty to those 
who resort to the premises in the course of business in which the oc- 
cupier is concerned or interested : 
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"The dnty is founded not on ownership but on possession, in otlier words. 
on the structure lielng maiutaincd uuder the control and for tlie purposes ot 
tlie person lield answerable. It Koes beyond the connnon doctrine of responsl- 
bility for servants, for the occu])ier eanuot discharge liiniself by emi)loyiug 
an independent eontractor for tlie maintenance and repair of tiie structure, 
however careful he may be in the choice of that eontractor. Thus the duty 
is described as being impersouiil ratlier than Personal. Personal diligence on 
the part of the occupier and his servants is inunaterial. The structure bas 
to be in a reasonably safe condition, so far as the exercise of rcasonable 
care and skill can make it so. To that extent there is a limited dnt.\- of 
Insurance, as one niay call it, thougb not a strict duty of Insurance such as 
exista in the classes of cases governed by Kylands v. Fletcher [L. K. 3 II. L. 
330, 37 L. J. Ex. 161]." 

Where the thing committed to an independent eontractor to do for 
the occupier, on or about his premises, is of itself inherently danger- 
ous, such eontractor is the mère instrument or agent of the occupier, 
so far as concerns the responsibihty to those lawfully coming within 
such danger. In the présent case, the responsibility of the défendant, 
as occupier, is the same as if the window cleaner, who fell from the 
window sill, had been the ordinary servant of the défendant. He 
was bound in either case to use the care requisite to see that the work 
of cleaning his Windows was not niade unreasonably dangerous to 
one passing on the sidewalk. This, in effect, is the principle an- 
nounced by the Suprême Court in the case of Water Co. v. Ware, 16 
Wall. 566, 21 L. Ed. 485 : 

"When a person is engaged In a work, in the ordinary doing of whieh a 
nuisance occurs, tlie person is liable for any injury that may resuit to third 
Iiarties from carelessuess or négligence, though the work may be doue by a 
contracter." 

The duty imposed by law on the occupier is an absolute duty, which 
he cannot shift. It is by reason of his control thereof, that the oc- 
cupier of premises on a public street or highway owes, as bas been 
said, a duty of quasi insurance to those using the highway against 
injury resulting from the condition of the premises, or from what is 
being donc on or about the same for the convenience and benefit of 
the occupier. So a gênerai eontractor having possession and con- 
trol, for the purpose of erecting buildings for the owner of the prem- 
ises, cannot relieve himself from liability for a dangerous situation, 
though created by an independent subcontractor, as recently decided 
by this court in the case of Wilson v. Hibbert, 194 Ked. 838, 114 C. 
C. A. 542. 

There is little or no différence in English or American authorities 
on this point, and it is unnecessary to cite the long list of such au- 
thorities which hâve been brought to our attention by the abihty and 
industry of the learned counsel of the défendant in error. This prin- 
ciple was given a wider application by the Suprême Court in the case 
of Chicago v. Robbins, 2 Black, 418, 17 h. Ed. 298. In that case, 
the défendant, owning a lot in Chicago, contracted in writing with 
another to erect a building thereon, which included the excavation of 
an area in the sidewalk next to and adjoining it, so as to furnish light 
and air to the basement. After the excavation had been made, it was 
left unguarded by the eontractor, and the plaintiff was injured by 
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falling therein. On the ground that the contractor was doing the 
thing which he was employed to do, which was inherently dangerous 
to the users of the sidewalk, the court held the owner who had em- 
ployed the contractor liable for the injury occasioned by the neglect to 
surround the excavation with sufficient lights and guards. Speaking 
of the owner and employer, the court said: 

"He cannot escajie liability by lettlng work out like this to a contractor 
and shift responslbility on him if an accident occurs. He cannot even refrain 
from dlrecting liis contractor in the exécution of the work, so as to avoid 
making the nuisance. A hole cannot be dug in the sidewalli of a large city 
and left without guards and light at night, without great danger to life and 
limb, and he who orders it dug, and makes no provision for its safety, is 
chargeable, if injury is suffered." 

This wider and more inclusive rule is variously stated in a multi- 
tude of cases, both English and American, and is very clearly stated 
by the Suprême Court of Ohio in Covington & Cincinnati Bridge Co. 
V. Steinbrock, 61 Ohio St. 223, 55 N, E. 619, 76 Am. St. Rep. 375 : 

"The weight of reason and authority is to the effect that where a party is 
under a duty to the public or third person to see that work he is about to 
do or hâve done is carefully performed, so as to avoid injury to others, he 
cannot, by lettlng it to a contractor, avoid his liability in case it is neg- 
ligeutly done to the injury of another. * * * It is the danger to others, 
incident to the performance of the work let to contract, that raises the duty 
and which the employer cannot shift from himself to another, so as to avoid 
liability, should injury resuit to another from négligence in doing the work." 

in such cases, the principal makes the contractor an agent or serv- 
ant, for whose négligence he is responsible. So in the English case 
of Bower v. Peate, 1 Q. B. Div. 321. Hère the plaintiff and défendant 
occupied adjoining houses. Défendant, having decided to rebuild his 
house and in doing so to carry his foundations lower than the founda- 
tions of the plaintifï's adjoining house, entered into a contract with 
a builder to do ail the necessary work. The written contract contained 
a clause by which the contractor agreed to take upon himself the risk 
and responsibility of shoring and supporting, as far as necessary, the 
adjoining building affected by this altération, during the progress of 
the work. Cockburn, Chief Justice, delivering the opinion of the 
Queen's Bench Division of the High Court of Justice, says : 

"The answer to defendant's contention may, however, as it appears to us, 
be placed on a broader ground, namely, that a nian who orders work to be 
executed, from which, in the natural course of things, injurions conséquences 
to his neighbor miist be expected to arlse, unless meaus are adopted by which 
such conséquences may be prevented, is bound to see to the dolug of that 
which is necessary to prevent the niischlef, and cannot relieve himself of his 
responsibility by eniploying sonie one else — whether it be the contractor em- 
ployed to do the work, from which the danger arises, or sonie Independent 
person — to do what is necessary to prevent the aet he has ordered to be doue 
from becoming wrongful." 

See, also, Tarry v. Ashton, 1 Q. B. Div. 314. 

If the work to be done by the contractor for the occupier is neces- 
sarily attended with some danger, even when performed without nég- 
ligence by the contractor, such occupier would be responsible for hav- 
ing neglected to guard against such inévitable danger should an inno- 
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cent third person suffer injury therefrom. Thus, in the case of Jager 
V. Adams, 123 Mass. 26, 25 Am. Rep. 7, where one was building a 
brick wall abutting on the highway, and plaintiff was injured by a 
falling brick, though the servant who dropped it was not neghgent, the 
court said: 

"It is a matter of eorainon knowledge and expérience that when nien are 
breaking and handllng bricks in the construction of such a wall, sonie of the 
material may fall, nlthough the workmen are in the exercise of ordinary 
care. ïhe immédiate cause of the evll in such case may Indeed be accidentai, 
but it is an accident which the builder of the wall, in view of the danger to 
life and llmb, may be bound to contemplate and provide against by safeguards 
or barriers, so that the traveler may not be exposed to injury." 

See, also, Shipley v. Fifty Associates, 101 Mass. 251, 3 Am. Rep. 
346. 

We hâve not overlooked the fact that the falling body by which 
the plaintiff was injured was a living man, capable of exercising his 
own will and capable, therefore, of causing or contributing to his fall 
by his own négligence. But we hâve not been able to discover in thèse 
facts a sufficient reason for relieving the occupier of the premises f rom 
liability. As we hâve tried to show, the man whose fall did the harm 
in cjuestion must be regarded as the servant of the occupier, although 
an independent contractor did intervene, and the occupier cannot es- 
cape liability for the négligence of his servant and agent, even under 
such unusual circumstances as thèse. On principal, the servant's con- 
trol over his own will and his own movements does not seem to make 
any différence. The occupier was the master, and if in that charac- 
ter he had ordered the servant to assume the dangerous position, and 
the fall had taken place while the servant was obeying the order, the 
master would bave been as completely liable as if the falling body 
had been an inanimate object carelessly placed on the window ledge. 
And we think the same resuit must follow, although the master know- 
ingly permits (but does not directly order) his servant to assume a 
position so dangerous that the servant's lack of care for his own safety 
may be followed by injury to an innocent passer-by. This is little 
more than a restatement of the proposition, that he who, either him- 
self or by an agent, does an act inherently dangerous to the innocent 
users of a highway — whether the order be given directly or through 
the mouth of an independent contractor— is charged with a high de- 
gree of responsibility, nearly akin to the responsibility of an insurer. 

[2] The court, having correctly instructed the jury that the em- 
ployment by défendant of an independent contractor to clean the Win- 
dows of his building was not available as a défense, it only remained 
to submit to the jury, not whether this work was dangerous, but 
whether défendant had used reasonable care in guarding against the 
dangers that were naturally incident thereto. It is a matter of com- 
mon knowledge that work donc on the outside of a building, such 
as in this case, or in the case of work donc on scaffolding, is attended 
with dangers to those using the sidewalk beneath. Such accidents, 
whether négligent or non-negligent, must be guarded against, either 
by means calculated to prevent the falling of bodies, or by such bar- 
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riers or warning notices as would prevent the use of the sidewalk 
within the area of danger, the only question to be determined being 
whether défendant has used reasonable care to safeguard the situation. 
[3] The charge of the court below was in another respect more 
favorable to the défendant than it had a right to demand. The jury 
were repeatedly instructed that the burden rested upon the plaintiiï 
to show, first, that this work was dangerous work, and second, that 
the défendant was guilty of négligence in not acting as a person of 
ordinary prudence should act, in order to guard against its dangers. 
The rule of évidence applicable in such cases is thus stated by Sir 
Frederick PoUock: 

"Where damage is done by the falling of objects into a highwaj'- froin a 
building, the modem rule Is that the accident, in tbe absence of explanation, 
is of itself évidence of négligence. In other words, the burden of proof is on 
the occupler of the building. If he cannot show that the accident was due 
to some cause consistent with the due repair and careful management of 
the structure, he is liable." 

In other words, the maxim "res ipsa loquitur" is applicable to cases 
like the présent. This rule rests upon both reason and authority. It 
is the dictate of a wise public policy, that of protecting the right of 
those lawfully using the public highways, to be unmenaced by dangers 
resulting from the condition of adjoining premises, or from what 
is being done for, or by permission of, the occupiers, on or about 
the same. Thèse things, though known to such occupiers, cannot be 
known or appreciated by the users of the highways. Bodies are not 
expected to fall from the Windows of buildings, upon the adjoining 
highways. Such happenings are not consistent with the usual and 
orderly conduct and ménage of such buildings. 

The leading cases of Byrne v. Boadle, 2 H. & C. 722, and of 
Kearney v. London, Brighton & South Coast Railway Co., 6 Q. B. 
Cas. 759, hâve been foUowed by many other cases, both in England 
and in this country, and the applicability of the rule of évidence em- 
bodied in the maxim "res ipsa loquitur," to objects falling from build- 
ings into a highway, is well established. 

The jury, however, having found both the questions thus submitted, 
in favor of the plaintiff, the assignments of error, as to the cljarge 
of the court in regard to the défense of an independent contj^ctor, 
are overruled, and the judgment below is hereby affirmed. 



WESTERLrXD et al. t BLACK BEAR MINING CO. et al. 

(Circuit Court of Appeals, Elghth Circuit. January 13, 1913.) 

No. 3,807. 

(SylUihus by the Court.) 
1. Mines and Minerais (§ 105*)— Mining Corporations — Contbacts — Va- 

LIDIÏY. 

A mining lease for five years of the mines, plant, and machlnery of 
a mining corporation withont the approvlng vote of Its stoekholdcrs ia 
an incumbrance and voidable by them under the statutes of Colorado, 

•For other cases see saine topic & § ndmbeb in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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which vest tlie gênerai power to manage tlie affairs of tlie corporation 
in its board of dlrectors, but déclare that they shall not liave power to 
ineumber it.s mines, plant, or principal niaeliinery incident to the pro- 
duction, witlioiit tlie approviug vole of the liolders of a majority of its 
sliares of stock, and that any mortgaging or incuniberlng thereof without 
snch conseut shall be absolutely void. Revised Sta tûtes of Colorado 3908, 
§§ 865, 977. 

[Ed. Note.— For other cases, see Mines and Minerais, Cent. Dig. §5 
229, 229% ; Dec. Dig. § 105.*] 

2. Mines and JIinerals (§ 105*) — Mining Compaktes — "Incumtîeb." 

The words "incnniber" and "incumbering," when used witli référence 
to property or its title, iiiclnde withln thelr nu;aning every riglit or in- 
terest in land or real estate which niay subsist in third persons to the 
diminution of the value of the property or its title, but consistent \vith 
the passiug of the fee by the conveyance of the owner thereof. 

If the right or interest of the third iierson is sucli that the owner of 
the servient estate bas not so complète an o\\-nership and iDropert.v iu 
his land or real estate as lie woiild hâve liad if the right or interest 
spoken of did uot exist, his land is iu law dimiuished in value and in- 
eunibered. 

[Kd. Note. — l'or other cases, see Mines and Minerais, Cent. Dig. §§ 
229, 229% ; Doc. Dig. § 105.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3519-3527.] 

o. StATUTE!^ (§§ 188, 192, 20G*)— CoNSTRUCIION— (iEXEEAL RULES— "Populab 

Sekse." 

Words and i)hrases should be giveii thelr popular sensé and meaning, 
nnless tliere is a clear indication (bat they were used in a différent 
sensé. The popular seuse of a vvord or phrase is that sensé which peo- 
ple conversant with the subject-matter witli which the statute is dealing 
vvould attribute to it. 

When a word which lias a liuown légal meaning is used In a statute, 
It niust be assumed that it was used in its légal seuse, in the absence 
of a clear indication of a contrary intent. 

The légal presuniption is that words and phrases in a statute are used 
lu tlieir usual or custornary sensé, uuless it clearly appears that the Lég- 
islature intended to use theui lu a more restricted or différent sensé. 

''AU the words of a statute nmst hâve effect rather than that part 
should perish by construction." 

[Ed. Note.— -For other cases, see Statutes, Cent. Dig. §§ 266, 267, 270, 
276, 283 ; Dec. Dig. §| 188, 192, 206.*] 

4. COTJRTS (§ 366*)— FEDERAL COUlîTS — DECISIONS OF StATE COURTS AS PREC- 

EDENTS. 

The fédéral courts conslder theniselves bound to adopt and follow the 
tiecisious of the liighest judicial tribunal of a state interpretiug its stat- 
utes alone. The décisions of lower courts are argumentative only. 

[Va}. Note.— For other cases, see Courts, CeiU. Dig. §§ 954-957, 960-^968; 
Dec. Dig. § 366.* 

Coiiclusiveness of judgment between fédéral and state courts, see notes 
to Jvansas City, Ft. S. & M. R. Co. v. Jlorgan, 21 O. C. A. 478 ; Union & 
l'ianters' Bank of Memphis v. City of Memphis, 49 C. G. A. 468.] 

5. CoNiEACTS (§ 134*)— Evidence (§ 16*) — Principal and Agent (§ 104*)^ 

Judicial Notice — Construction — Statutory Provisions — "Void" — 
Ratification. 

(jourts take judicial cognizance of the l'act that the word "void" is 
used in statutes in the sensé of utterly void so as to be incapable of 
ratiflcatit)!!, and also in the seuse of voidable by those alone whose right s 
are infringed without expressed discrimination, so that resort must be 

•For other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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îiad to the riiles of construction in many cases to détermine in wliicli 
sensé the Lesislature intended to use it. 

An ac-t or contract deelared to be void by statute which Is maluni iu 
se, or îip;ainst public policy, is generally utterly void and incapable of 
ratification. 

An act or contract which is neither wrong in itself nor against public 
policy, wliich has been deelared void by statute for the protection or 
benefit of a certain party, or class of parties, is voidable only, is capable 
of ratification by the beneficlary or beneliclaries of the statute, and it 
may be avoidcd by hini or them alone. 

[Ed. Note.— For other cases, see Contracts. Cent. Dig. § 722; Dec. 
Dig. § 1.'Î4;* Evidence. Cent. Dig. § 20; Dec. Dig. § 16;* Priiicipal and 
Agent, Cent. Dig. |§ 622-^625; Dec. Dig. § 164.* 

For other définitions, see Words and Plirases, vol. 8, pp. 7,^.32-7339.] 

6. Corporations {§§ 3S6, 387, 388*) — Pov>-ei!s and Eiabiuties— Contracts. 

An act or contract of a corporation which is beyoud the seope of Its 
corporate powers, which it cannot lawfuUy do in any way or nianner 
under any eircumstances, is void and incapable of ratification by estop- 
pel or otherwise, and the corjjoration itself may challenge it. 

But an act or contract of a corporation which is within its corporate 
powers, is not wrong in itself, nor against public policy, but is forbidden 
and deelared void by statute for the beneflt or protection of a certain par- 
ty, or class of parties, is voidable only and voidable by the party or par- 
ties alone for whose benefit tlie statute was enacted. 

[Ed. Note. — For other cases, see Corporations. Cent. Dig. §§ 1548, 1553, 
1554-155.5, 155G-1567; Dec. Dig. §§ 386, 387, 388.*] 

7. MixES AND Minerals (§ 105*) — MixiiNG Corporations — Avoidance of 

Contract. 

Neither the corporation nor its creditors, nor others claiming under it. 
had the right to a void the mining lease in question in this case on the 
ground that it was executed without the approving vote of the stock- 
holders, because the requirenient of tliat assent was not niade for thelr 
beneflt and thoy were estopped froni euforcing it by the exécution of the 
lease by the corporation. The stoclcholders alone liad the right to en- 
force that requirenient because it was enacted for their beneflt and pro- 
tection alone and they alone liad any bénéficiai interest in its observance. 

[Ed. Note.— For otlier cases, see Mines and iUnerals, Cent. Dig. §§ 229, 
2291/2 ; Dec. Dig. § 105.*] 

8. Corporations (§ 189*) — Powers and Liabilities — Rules in Equity — 

PlÊading. 

It is only when stockholders exhibit a bill against their corporation 
and others, "founded on rights which may be properly asserted by the 
corporation," that they are required to comply with rule 94 in etiuity. 
The right of thèse stockholders to avoid the mining lease on the ground 
that it was made without a compliance with the statutory requirement 
of an approving vote of the stoekliolders could not be properly asserted 
by the corporation, but could be asserted by the stockholders alone, and 
rule 94 was inapplicable to their blll or suit In this case. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ T06-722 ; 
Dec. Dig. § 189.*] 

9. QuiETiN(i TiTLE (§ 7*) — Equitable Jurisdiotion. 

There is a légal presumption that a cloud or an unlawful incumbrance 
upon the title to real property inflicts sucli an Injury upon parties who 
hâve a lien upon or Interest therein and who hâve the right to the free- 
doni of the title from such a cloud or incumbrance as wlll invoke the 
jurisdictiou of a court of equity to remove it. 

[Ed. Note. — For other cases, see Quieting Title, Cent. Dig. §§ 14-33; 
Dec. Dig. § 7.*] 

*For other cases see same topic & § numbeu in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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(Additional Spllabus hy Editorial Staff.) 

10. Mines and Minerals (§ 105*) — Mining Cokporations — Contracts — 

avoidance. 

TJiirler Rev. St. Colo. 1008, §§ 865, 977, declarlug tliat the board of di- 
rectors of a miiilng corporation shall iiot hâve power to iucumber its 
mines, plant, or principal niachinery incident to the production without 
the approving vote of the holders of a niajorit.v of its shares of stock, 
a bill of the stockholders to avoid a lease entered into without such 
approval is not objectionable, though it allèges that the lease was exe- 
cuted by the président and secretary of the corporation Instead of the 
board of directors. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 229, 
2291/2 ; Dec. Dig. § 105.*] 

11. Mines and Mikerals (§ 105*) — Mining Corporations — Contracts — 
AvoiDANCE of Stockholders. 

That, at the annual meeting of stockholders following the exécution of 
a lease whlch was executed without the approvlng vote of the stock- 
holders, they voted to reject the lease, does not afCect the right of action 
of the stocliholders to avoid the lease for want of their approval of its 
exécution. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 
229, 2291/2 ; Dec. Dig. § 105.*] 

12. Eqdity (§ 87*)— Lâches — Analogy with Limitations. 

Under ordinary circumstances, a suit in equity will not be stayed for 
lâches before, and will be stayed after, the tinie fixed by the analogous 
limitations at law. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 242-244, 395; 
Dec. Dig. § 87.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Colorado ; Robert E. Lewis, Judge. 

Bill in equity by Lisi Westerlund and others against the Black 
Bear Mining Company and others. From a decree for défendants, 
complainants appeal. Reversed and remanded, with instructions. 

John S. Macbeth, of Denver, Colo. (Henry F. May, of Denver, 
Colo., on the brief), for appellants. 

h. F. Twitchell, of Denver, Colo. (Allen & Woy, of Telluride, Colo., 
and Goudy & Twitchelî, of Denver, Colo., on the brief), for appellees. 

Before SANBORN and CARLAND, Circuit Judges, and WIL- 
LIAM H. MUNGER, District Judge. 

SANBORN, Circuit Judge. This is an appeal from a decree which 
sustained the demurrers to a bill and dismissed a suit brought by four 
of the stockholders of the défendant the Black Bear Mining Company, 
a corporation organized under the laws of Colorado, to avoid a min- 
ing lease of ail the property of that corporation which was alleged to 
be worth $600,000, and to consist of mining daims and mines in the 
State of Colorado, on the ground that this lease was made without an ap- 
proving vote of the holders of a majority of the stock of the corpora- 
tion, in violation of section 865 of the Revised Statutes of Colorado, 
1908. The corporation by the terms of the lease demised and let to 
the défendant J. B. Bailey ail its mines and mining claims, its stamp 
réduction mill, its tramway, ail its buildings, the right to occupy this 

•For other cases se© same tcpic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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property, and the right to remove from it any and ail the ore theretn 
or thereon, during the term of five years from October 31, 1910, to 
October 31, 1915, in considération of the covenants of the lessee to 
pay certain royalties named in the lease and to do certain acts therein 
specified. This lease was subsequently assigned by Bailey to the Black 
Bear Mining Company, another corporation of the state of Colorado, 
and the other défendant in the suit ; but in the discussion of the ques- 
tions at issue the lease will be treated as though it was still held by 
Bailey. The Black Bear Mining Company covenanted in the lease that 
in case it made a sale of the premises the lessee should receive $60,000, 
or 10 per cent, of the selling price if that was more, and that in the 
event of such a sale the rights of the lessee to the possession and use 
of the property and to the extraction of ore therefrom should not 
cease until the expiration of one year from the date of the lease, nor 
then unless he had received six months' notice of the sale before it 
should be made. 

[1] The sta tûtes of Colorado under which the Black Bear Mining 
Company exists contain thèse provisions : 

"The stock, property and concerns of any company organlzed under the 
provisions of this act shall be managed by not less than three nor more than 
nine dlrectors, who shall respectlvely be stockholders in said company." Re- 
vlsed Statutes of Colorado 1908, § 97T. 

"In ail mining companies or corporations hereafter formed, in which the 
stock is made assessable under the charter or by the laws of this state, the 
board of directors shall hâve full and absolute power to levy assessment or 
assessments, to rescind the same and to déclare dividends and to do ail 
other acts which they may deem for the best interest of the stockholders of 
the company, or corporation, and which they may deem necessary for the 
proper development of any mine or mines belonging to such company or cor- 
poration." Section 978. 

"The corporate powers shall be exercised by a board of directors or trus- 
tées of not less than three nor more than thirteen, who shall respectlvely be 
stockholders in said company. » * » The board of directors or trustées of 
a mining or manufacturing corporation shall not hâve power to incumber the 
mines or plant of such corporation, or the principal machlnery incident to 
the production from such mine or plant until the question shall hâve been 
submitted at a proper and légal meeting of the stockholders and a majorlty 
of ail the shares of stock shall hâve been voted in favor of such proposition ; 
and any mortgaging or Incumbering of such property wlthout such consent 
shall be absolutely void, and the vote upon such proposition shall be entered 
on the minutes of the corporation." Section 865. 

It is not denied that the last paragraph of section 865 deprives 
boards of directors of mining corporations organized under the laws 
of Colorado, and the corporations themselves, of the power to in- 
cumber their property in the absence of approving votes of their stock- 
holders. But counsel for this corporation argue, and the court be- 
low held, that this mining lease was not an incumbrance upon the 
property of this corporation, and hence that it did not fall within the 
terms of this paragraph of the statute because it was neither a mort- 
gage, nor did it évidence a pledge for the payment of money. This 
contention présents the first question to be determined in this case. 

Before entering upon its discussion, let us examine, for a moment, 
the statute and the effect of the lease. The law expressly withholds 
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from the board of directors of a mining company, the power "to 
incumber the mines or plant of such corporation, or the principal 
machinery incident to the production from such mine or plant."' 
It is évident that it was the production from such mine or plant by 
the corporation that the statute was enacted to protect^ It was the 
power to hinder or prevent the production by the corporation from 
its mine or plant by an incumbrance, either of the mine or of the 
plant, or of the principal machinery incident to the production, that 
was clearly and expressly withheld from the board of directors and 
officers of the corporation in the absence of an approving- vote of the 
stockholders. But this mining lease deprives the corporation of ail 
right and power to produce ore from its mine or plant, or with its 
machinery, for five years, and perhaps forever, for it grants to the 
lessee the right within the five years to remove ail the ore from the 
property so that at the end of that time there may be none to pro- 
duce. An ordinary lease for years grants nothing but the occupancy 
and use of the premises and requires their return without substantial 
diminution of the property or its value at the end of the term. But 
this mining lease is not of that class. It conveys the right to take 
from the body of the property ail its value and to leave it at the end 
of the term a worthless shell. 

"A mining lease Is a grant In pr.Tsentl of ail the minerais in the land — • 
thèse minerais heing part of the realty — with the right to enter and search 
for them and to mine and remove them wlien found." Brewster v. Lanyon 
Zinc Oo„ 140 Fed. SOI, 807, 72 C. C. A. 213, 219. 

Nor is this ail. This lease pledges the property of the corporation 
to the payment of $60,000, or 10 per cent, of the selling price if that 
be more, as a condition of its release in case of a sale of the property 
during its term. The question at issue, therefore, really is whether 
or not a contract by a mining corporation, which for five years de- 
prives it of the power to produce ore from its property, vests the right 
to extract ail the ore from it in a third party and pledges ail its prop- 
erty for the payment of $60,000, or 10 per cent, of its selling price 
if that be more, as a condition of the release of the contract in case 
of a sale during the term, constitntes an incumbrance upon the prop- 
erty. At first blush the question seems susceptible of but one answer. 

[2] The main argument in support of the proposition that this 
lease constitutes no incumbrance is the invocation of the rule that 
words and phrases should be given their familiar and popular sensé 
rather than their forced and subtie or technical significance, and the 
contention that the popular meaning of incumber and incumbering is 
mortgage or mortgaging, or pledge or pledging, for the payment of 
money, and that thèse words should therefore be limited to that mean- 
ing in the interprétation and enforcement of the statute. Baron PoUock 
said, and his statement will not brook déniai, that the term "popular 
sensé," in the rule on which counsel hère rely, means "that sensé 
which people conversant with the subject-matter with which the stat- 
ute is dealing would attribute to it." Grenfell v. Commissioners of 
Inland Revenue, 1 Exch. Div. 242, 248. There is no class of persons 
more familiar with titles to property and incumbrances thereon than 
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the judges whose duty it is frequently to define, enforce, and remove 
such incumbrances, and their opinions, some of which will be cited 
below, clearly indicate that people conversant with the subject of this 
statute would seldom, if ever, limit the meaning of incupiber to mort- 
gage or pledge for the payment of money. Answering a like conten- 
tion as to the popular sensé of the word "incumbrance," the Suprême 
Court of Wisconsin said : 

"Webster defines an 'incumlirance' to be 'a burdensome and troublesome 
load' ; and aguin, 'a bnrdeu or eharse upon property ; a légal claiin or lien 
upon an estate.' It wlU hardly be clainied that Webster did not deflne thft 
Word for the use of the populace, or that he only intended such définition to 
include mortgages. (^ertalnly, .iudgments duly rendered and docketed inust 
be regarded as incumbrances, as used in popular speech." Redmon v. l'hœnix 
Fire lus. Co., 51 Wls. 292, 8 N. AV. 22ti, .-ÎT Ain. Kep. 830. 

[3] A décisive canon of construction hère, however, is that when a 
word which has a known légal meaning is used in a statute it must 
be assumed that the term is used in its légal sensé, in the absence of 
an indication of a contrary intent. The Abbotsford, 98 U. S. 440, 
444, 25 h. Ed. 168; McCool v. Smith, 1 Black (U. S.) 459, 464, 
470, 17 h. Ed. 218 ; United States v. Gilmore, 8 Wall. 330, 19 L. Ed. 
396. The words "incumber" and "incumbering," when used in réf- 
érence to property and its title, are words of this character, and the 
known légal meaning of thèse words in their popular sensé, in the 
sensé that would be attributed to them by conveyancers, lawyers, and 
judges, the persons most conversant with them, included when this 
statute was enacted, and still includes, not oftly mortgages, deeds of 
trust, and pledges for the payment of money, but every right or inter- 
est in the land which may subsist in third persons to the diminution 
of the value of the land or its title, but consistent with the passing of 
the fee by the conveyance of the owner. Prescott v. Trueman, 4 
Mass. 627, 629, 3 Am. Dec. 246; Fritz v. Pusey, 31 Minn. 368, 369, 
18 N. WL 94; Batley v. Foerderer, 162 Pa. 460, 29 Atl. 868, 870. 
In the case first cited the question arose in the Suprême Judi- 
cial Court of Massachusetts in the year 1808, whether or not a para- 
mount right to the title to land which lay dormant in third persons 
was an incumbrance. Chief Justice Parsons delivered the opinion of 
the court. He said no authority on either side had been produced, 
but that upon gênerai principles the court was of opinion that: 

"Every risht to, or interest in the land granted. to the diminution of the 
value of the land, but consistent with the passing of the fee of It by the con- 
veyance, must be deereed an incumbrance. * * * Thus a right to an ease- 
ment of any kind is an incumbrance. Se is a mortgage. So also Is a claim 
of dower which may partially defeat the plaintiff's title by taking a freehold 
in one-third of it." 

This déclaration of the meaning of thèse words has been affirmed 
by the f ollowing authorities which illustrate it by the spécifie décisions 
attributed to them respectively below : Bouvier's Law Dictionary ; 
4 Words & Phrases, 3519; 16 Amer. & Eng, Encyc. of Law, 158; 
Warden v. Sabins, 36 Kan. 165, 169, 12 Pac. 520. An ordinary lease 
is an incumbrance. Clark v. Fisher, 54 Kan. 403, 406, 38 Pac. 493 ; 
Smith v. Davis, 44 Kan. 362, 24 Pac. 428; Grice v. Scarborough, 2 
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Speers (S. C.) 649, 42 Am. Dec. 391 ; Batchelder v. Sturgis, 3 Cush. 
(Mass.) 201. An attachment is an incumbrance. Thatcher v. Val- 
entine, 22 Colo. 201, 206, 208, 209, 43 Pac. 1031; vSpangler v. San- 
born, 7 Colo. App. 102, 43 Pac. 905. The lien of a judgment is an in- 
cumbrance. Willsie V. Rapid Valley Horse Ranch Co., 7 S. D. 114, 121, 
63 N. W. 546. Taxes and municipal claims are incumbrances within 
the meaning of a court's order of sale subject to incumbrances. In 
re Gerry (D. C.) 112 Fed. 958, 959. An exécution sale subject to ré- 
demption is an incumbrance. Post v. Campau, 42 Mich. 94, 3 N. W.' 
272. A prohibition of the use of land for a brewery or a blacksmith 
shop is an incumbrance. Van Schaick v. Lèse, 31 Mise. Rep. 610, 66 
N. Y. Supp. 64, 68; Batley v. Foerderer, 162 Pa. 460, 29 Atl. 868, 
870. An easement for a party wall is an incumbrance. 

"If the rlght or interest of the third person is such that the owner of 
the servlent estate has not so complète an owuership and property in his land 
as he would hâve had if the right or interest spoken of did not e.xlst, his 
land is in law diniinished in value and incumbered." Maekey v. Harmon, 34 
Mlnn. 168, 24 N. W. 702. 

An inchoate right of dower is an incumbrance. Shearer v. Ranger, 
22 Pick. (Mass.) 447, 448, 449; Bigelow v. Hubbard, 97 Mass. 195, 
198; Jones v. Gardner, 10 Johns. (N. Y.) 266; Porter v. Noyés, 2 
Greenl. (Me.) 22, 26, 27, 11 Am. Dec. 30; Russ v. Perry, 49 N. H. 
547, 550; Fitts v. Hoitt, 17 N. H. 530; Jenks v. Ward, 4 Metc. 
(Mass.) 404. A private right of way is an incumbrance. Wilson v. 
Cochran, 46 Pa. 229, 233; Harlovv v. Thomas, 15 Pick. (Mass.) 66, 
68; Clark v. Swift, 3 Metc. (Mass.) 390, 392. A right of way for 
a railroad is an incumbrance. Barlow v. McKinley, 24 lowa, 69, 70. 
An attachment is an incumbrance within the meaning of that word 
in a statute which provides that a certain notice filed with the clerk 
of the county shall constitute constructive notice to a purchaser or in- 
cumbrancer. Batley v. Foerderer, 162 Pa. 466, 29 Atl. 870. A con- 
veyance of timber on land and the right to remove it is an incum- 
brance. Cathcart v. Bowman, 5 Pa. 317. A réservation of minerai 
and the right to prospect for and remove it is an incumbrance. Adams 
V. Henderson, 168 U. S. 573, 574, 580, 18 Sup. Ct. 179, 42 L. Ed. 
584; Adams v. Reed, 11 Utah, 480, 40 Pac. 720, 722. A convey- 
ance of ail the iron ore and coal on certain lands and the right to re- 
move it is an incumbrance. Stambaugh v. Smith, 23 Ohio St. 584, 
591, 592. 

Perhaps a sufficient number of authorities has been cited, however, 
to dernonstrate the popular sensé and the légal meaning attributed to 
the words "incumber" and "incumbering" by those conversant with 
the subjects to which they refer in the statute under considération. It 
will be noticed that they are given the same broad and gênerai signifi- 
cance in the construction of an insurance policy (Redmon v. Phœnix 
Pire Ins. Co., 51 Wis. 292, 8 N. W. 226, 37 Am. Rep. 830), an or- 
der of court (In re Gerry [D. C] 112 Fed. 958, 959), a statute (Bat- 
ley V. Foerderer, 162 Pa. 466, 29 Atl. 870), and a covenant in a deed 
(Prescott V. Trueman, 4 Mass. 627, 629, 3 Am. Dec. 246). What then 
do counsel for the appellees présent to establish their contention that 
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the meaning given to thèse words by the opinions of the authors and 
judges which hâve been cited is subtle, forced, and technical, and that 
their popular sensé is Hmited to mortgages, or to "putting property in 
pledge for the payment of money"? They cite two décisions, and two 
only, which discuss, décide, or define the meaning of thèse words. 
Sullivan v. Barry, 46 N. J. Law, 1, 5, wherein the court held that the 
provision of a statute that "nothing in this act contained shall enable 
any married woman to exécute any conveyance of her real estate, or 
any instrument incumbering the same, without the husband joining 
therein," did not prohibit a married woman from making an ordinary 
lease of her property because she had the right to use it, and putting 
it to rent was often the only way in which she could do so, and Lock- 
wood v. Middlesex Mutual Assur. Co., 47 Conn. 553, 560, in which a 
policy of insurance required the insured to disclose fully in the pro- 
posais for insurance and to specify in the policy any incumbrances. 
He had leased the property. The proposais described the property as 
"to be used and occupied for the usual purposes of such a building by 
a tenant," and as "occupied as a boarding house." The policy con- 
tained thèse words, "occupancy — tenant," and the court held that the 
lease was sufficiently specified in the proposais and the policy ; that 
possession by a tenant under an ordinary lease was not referred to 
by the clause relative to incumbrances ; but that a lif e lease or a lease 
for 99 years might présent a différent question. But neither thèse two 
sporadic décisions, inspired by the peculiar f acts of the cases they dé- 
termine, nor the earnest argument of counsel, can be permitted to 
overcome the reason of this case, the consensus of opinion, and the 
uniform current of authority upon this subject to which référence has 
been made, and to substitute in the statute before us, for the broad 
popular sensé of the words "incumber" and "incumbering," which 
thèse opinions and authorities portray, the limited technical meaning 
"mortgage" or "pledge" for the payment of money which the neces- 
sities of the appellees' case require. In the light of thèse opinions and 
décisions there is no rational way of escape from the conclusion that 
the popular sensé, the ordinary significance, and the well-known légal 
meaning of the words "incumber" and "incumbering," when used with 
référence to property and its title, included, when this statute was 
passed, and still include, every right or interest in land which may sub- 
sist in third parties to the diminution of the value of the land or its 
title, but consistent with the passing of the fee by the conveyance of 
the owner. 

The légal presumption is that the Législature used, and intended 
to use, thèse words in this statute in their usual sensé at the time the 
law was passed, unless it clearly appears that they intended to use it 
in a more restricted or différent sensé. Corning v. Board of Com'rs, 
42 C. C. A. 154, 157. 102 Fed. 57, 60; St. Louis & S. F. R. Co. v. 
Furry, 52 C. C. A. 518, 526, 114 Fed. 898, 906; In re Gerry (D. C.) 
112 Fed. 958, 959. How then does it clearly appear that the Lég- 
islature of Colorado intended to use thèse words in other than their 
ordinary significance? Counsel answer : Leasing mining property was 
a common practice when this statute was enacted and was without in- 
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jurions effects ; mortgaging mining property was a common practice 
at the same time, and it produced evil results ; therefore the Législa- 
ture used the word "incumber" in the sensé of mortgage and the word 
"incumbering" in the sensé of mortgaging. But this case is hère for 
détermination on demurrer, -and the facts on which this contention is 
based are neither within our judicial knowledge nor are they pleaded 
or proved, so that the légal presumption that the Législature expressed 
its intention must still prevail. 

Counsel contend that mining leases niade by corporations without 
the consent of their stockholders hâve been before the Suprême Court 
of Colorado, that no question of their validity on account of the fail- 
ure of the stockholders to consent has been raised, and they hâve been 
held valid. They say that many mining leases hâve been made by 
corporations without the consent of their stockholders, and that law- 
yers, laymen, and officers of corporations in Colorado hâve assumed 
that such leases were valid, and that this lease should be so held on 
account of this contemporaneous construction of the statute. But the 
facts upon which this argument is based are not admitted by counsel 
for the appellants, they are not within our judicial cognizance, and 
they are neither pleaded nor proved in this case. The contention is 
therefore without foundation and it falls. 

They cite the conceded rule that, vvhere words of gênerai import 
follow spécifie désignations, the application of the gênerai language is 
controlled by the spécifie words. Thus a statute provided that the 
keeper of any hôtel or boarding bouse, or any other person who rents 
furnished or unfurnished rooms, shall bave a lien, and the court held 
that the lien was given to persons of the same class as keepers of hô- 
tels and boarding bouses onlv. Hover v. People, 17 Colo. App. 375, 
387, 68 Pac. 679; Gillette v. Peabody, 19 Colo. App. 356, 363, 369, 75 
Pac. 18; Cutshaw v. City of Denver, 19 Colo. App. 341, 350, 351, 
75 Pac. 22. And they argue that, because in the last clause of section 
865 it is declared that any mortgaging or incumbering shall be void, 
the word "incumbering" should be construed mortgaging, and the 
word "incumber'' in the earlier part of the statute should be construed 
mortgage. But the rule is inapplicable in this case because the com- 
mand of the statute that the board of directors "shall, not hâve power 
to incumber" without the consent of the stockholders, which, without 
the last clause of the section, itself makes aîl mortgages and incum- 
brances so made voidable as to stockholders, contains the gênerai term 
"incumber" only, and is without spécifie désignations followed by 
words of gênerai import, and because the interprétation hère songht 
would deprive the words "incumber" and "incumbering" of ail force 
and effect and fly in the face of the familiar canon that "ail the words 
of a statute must bave effect rather than that part should perish by 
construction." United States v. Ninety-Nine Diamonds, 139 Fed. 961, 
963, 72 C. C. A. 9, 11 (2 L. R. A. [N. S.] 185); Stevens v. Nave- 
McCord Merc. Co., 150 Fed. 71, 75, 80 C. C. A. 25, 29. 

[4] Finally, counsel contend that the courts of the state of Col- 
orado bave decided that section 865 does not withhold from boards of 
directors of mining companies the power to make mining leases, and 
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they invite this court to follow that décision. In support of this posi- 
tion they cite Mosher v. Sinnott, 20 Colo. App. 454, 79 Pac. 742; 
Aliunde Con. Mining Co. v. Arnold, 16 Colo. App. 542, 67 Pac. 28 ; 
and Conqueror Gold Mining & Mill. Co. v. Ashton, 39 Colo. 133, 138, 
90 Pac. 1124. The case first cited was brought by stockholders of a 
corporation: (a) To set aside the sales of treasury stock of the cor- 
poration by directors to some of their co-directors in payment of debts 
of the corporation to the latter ; and (b) to avoid a mining lease made 
without the consent of the stockholders. The opinion of the court 
covers ten printed pages; eight of thèse are devoted to the sales of 
the stock and the last two to the lease. The court cites section 585 
of Mills' Ann. Statutes, which provides that "the stock, property and 
concerns of any company organized under the provisions of this act 
shall be managed by not îess than three nor more than nine directors," 
and the articles of incorporation of the company and holds that un- 
der thèse the board of directors of a mining corporation may make 
mining leases. Mills' Ann. Stat. of Colorado, from which the court 
cited the only portion of the statutes of Colorado mentioned in its 
opinion, was issued in 1891. The provision of section 865 of the Re- 
vised Statutes of Colorado 1908, which enacts that boards of directors 
of mining companies shall hâve no power to incumber their property 
without the approving vote of their stockholders, was not enacted un- 
til 1895. Hence it was not found in Mills' Ann. Statutes. It is nei- 
ther mentioned nor referred to in the décision of the court in this 
Mosher Case, and this court is confident that it was not called to the 
attention of, considered, or interpreted by, that court. The question 
it would hâve presented was too serions to hâve been determined with- 
out référence to the statute which conditioned its décision. Moreover, 
if it did décide it, its_ décision is not an authoritative déclaration of 
the law of the state of Colorado, and, while it is entitled to such re- 
spectful considération as the arguments it presented invoke, it does 
not control the fédéral courts in the détermination of the question at 
issue because it is not the décision of the highest judicial tribunal of 
the state. It is the décision of the highest judicial tribunal of a state 
interpreting the statutes of that state, and those only, that the fédéral 
courts consider themselves bound to adopt and follow. Freund v. 
Yaegerman (C. C.) 27 Fed. 248; Fédéral Lead Co. v. Swyers, 161 
Fed. 687, 88 C. C. A. 547. And as the opinion in this Mosher Case 
does not refer to the provisions of the statute under considération 
and contains neither argument nor reason for the construction of them 
which counsel for the appellees contend it sustains, it is not more per- 
suasive than it is binding. 

In the other two cases cited no question regarding the power of the 
boards of directors or officers of a corporation to make mining leases 
without the approving vote of the stockholders was raised, considered, 
or decided. In each of them the légal question was the extent of the 
authority of an agent to make or to modify a lease, and, while in the 
discussion of that question the gênerai statemewt that the power to 
manage the aflfairs of the corporation and to make leases is lodged in 
the board of directors may be found in the opinions, that statement 
203 F.— 39 
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was clearly made without thought of the power of the stockholders 
over incumbrances, or the restriction upon the power of the board of 
directors contained in the statute it is our duty to interpret. The re- 
suit is that there is nothing in those décisions of the courts of Col- 
orado that is either décisive or persuasive that the provisions of this 
statute do not withhold from boards of directors of mining companies 
the powrer to make mining leases without the approving. vote of the 
stockholders, and the sum of the whole matter is hère. 

The Législature by section 865 made a law that the board of direc- 
tors of a mining corporation should not hâve the power to incumber 
the mines, plant, or the principal machinery of its corporation incident 
to the production from such mines, without the approving vote of the 
holders of a majority of its stock, and that any such mortgaging or 
incumbering without such approving vote should be void. When this 
statute was enacted, the popular sensé, the ordinary significance, and 
the known légal meaning of the words "incumber" and "incumbering," 
when used with référence to property or its title, included every right 
or interest in land which may subsist in third persons to the diminu- 
tion of the value of the land, or its title, but consistent with the pass- 
ing of the fee by the conveyance of the owner. If the right or in- 
terest of the third person is such that the owner of the servient es- 
tate has not so complète an ownership and property in his land as he 
would hâve had if the right or interest spoken of did not exist, his 
land is in law diminished in value and incumbered. The board of di- 
rectors of this corporation, without the approving vote of its stock- 
holders, made a mining lease for five years of the mines, plant, and 
principal machinery of this corporation, whereby, for the promise of 
certain royalties, they caused the corporation to convey to the lessee 
the possession and occupation thereof and the right to remove ail the 
ore therefrom', and pledged the property for the payment of $60,000 
or 10 per cent, of the selling price if that was more, for the privilège 
of selling its property free from the lease during the last four years 
of its term. 

That this lease diminished the value of the land of the corporation is 
not debatable. It took from the corporation the right of possession and 
occupation of the property for five years and thereby deprived it of 
a possession and occupation it would otherwise hâve had. It took 
from the corporation the right to produce ore from the property for 
five years, and, forever, if the lessee extracted ail the ore during the 
term. It subjected the land to a pledge of the payment of $60,000, or 
10 per cent, of the selling price, if th^-t was more, as a condition of 
passing and conveying a title free from the lease within its term, an 
incumbrance as efliectual within the five years and of the same nature 
as a mortgage for that amount would hâve been. For the title could 
be conveyed subject to either, but it could be conveyed within the 
five years free from neither without a payment of the $60,000 or more. 

And the conclusion is that this mining lease constituted an incum- 
brance upon the property of the corporation and that it was voidable 
at the suit of its stockholders because, as against them, its exécution 
without their approving vote was beyond the powers of the board oi 
directors and of the corporation. 
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Counsel for the appellees maintain, however, that although the 
mining lease was voidable by the stockholders, because it was made 
without their approving vote, they cannot maintain this suit because 
they hâve not complied with rule 94 in equity. That rule requires 
every bill by one or more stockholders in a corporation against the 
corporation and others "founded on rights which may properly be 
asserted by the corporation" to contain an averment that the suit is 
not a collusive one to confer on a court of the United States juris- 
diction of a cause of which it would not otherwise hâve cognizance, 
and other allégations, none of which are found in the bill in this case. 
The answer of counsel for appellants is that this bill is not founded 
on rights which may properly be asserted by the corporation, but upon 
rights which the stockholders alone can enforce, and hence that it 
does not fall under the rule. The court below was of that opinion, 
and the next question is: Is the right of action to avoid a lease or 
conveyance by a corporation without the indispensable approval of 
its stockholders in the corporation or in the stockholders? 

[5] The statutes of Colorado granted to the board of directora of 
this corporation the gênerai power to manage its afïairs, to incumber 
its property by mining leases, or otherwise, but provided that it 
should not hâve this power to incumber its property unless its ex- 
ercise was approved by a vote of the stockholders, and declared that 
any incumbering without such a vote should be absolutely void. 
Courts take judicial cognizance of the fact that Législatures use 
the Word "void" in statutes in the sensé of utterly void so as to be 
incapable of ratification, and in the sensé of voidable by those alone 
whose rights are infringed without express discrimination, so that re- 
sort must be had to settled rules for the interprétation of statutes in 
each case to détermine in which sensé the Législature intended to use 
it. One of thèse rules is that an act declared to be void by statute 
which is malum in se or against public policy is utterly void and inca- 
pable of ratification, but an act or contract so declared void, which is 
neither wrong in itself nor against public policy, but which has been 
declared void for the protection or benefit of a certain party, or class 
of parties, is voidable only and is capable of ratification by the acts 
or silence of the beneficiary or beneficiaries. A conveyance in fraud 
of creditors was declared to be "utterly void, frustrate, and of none 
effect," by the statute of 13 EHz. c. 5, and has been uniformly de- 
clared to be void by the statutes of the states. But such a convey- 
ance is universally held to be voidable only, to be valid until avoided, 
to be voidable by the creditors alone, and to be capable of ratification by 
them. Bacon's Abridgement, Title, Void and Voidable ; Anderson v. 
Roberts, 18 Johns. (N. Y.) 516, 527, 9 Am. Dec. 235; Harvey v. Var- 
ney, 98 Mass. 118, 120; Drinkwater v. Drinkwater, 4 Mass. 354; Ori- 
ental Bank v. Haskins, 3 Metc. (Mass.) 332, Z7 Am. Dec. 140; Crown- 
inshield V. Kittridge, 7 Metc. (Mass.) 520. A gift of goods declared 
by statute to be void as to creditors is voidable only, may be avoided by 
them alone, and is susceptible to ratification. Snow v. Lang, 2 Allen 
(Mass.) 18. And a préférence of a creditor within 60 days of insol- 
vency declared to be void as to creditors by statute is voidable only. 
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is. capable of ratification by the creditors, is valid until avoided by them, 
ând may be avoided bv them aloiie. Coït v. Sears Commercial Co., 20 
R. I. '64,37 Atl. 311, 314. 

[6] Another principle of law so firmly established as to be no longer 
debatable is that an act or contract of a corporation which is beyond 
the scope, of its corporate powers, an act that it cannot lawfully do 
in any way or manner, under any circumstances, is incapable of ratifi- 
cation by estoppel or othervvise, and the corporation itself may chal- 
lenge it. But an act or contract of a corporation which is within its 
gênerai corporate powers, which is neither wrong in itself nor against 
public pohcy, but which is defective from a failure to observe in its 
exécution a requirement of law enacted for the benefit or protection 
of a third party or parties, is voidable only. Such an act or contract 
is valid until avoided, not void until validated, and it is subject to 
ratification and estoppel. Central Transportation Co. v. Pullman's Car 
Co., 139 U. S. 24, 60, 11 Sup. Ct. 478, 35 L. Ed. 55;' Campbell v. 
Argenta Gold & Silver Min. Co. (C. C.) 51 Fed. 1, 8; Zabriskie v. 
Cleveland, C. & C. R. R. Co., 64 U. S. (23 How.) 381, 398, 16 h. Ed. 
488; St. Louis, V. & T. H. R. R. Co. v. Terre Haute & I. R. R. Co„ 
145 U. S. 393, 402, 408, 12 Sup. Ct. 953, 36 L. Ed. 748 ; Boston & 
M. Consol. C. & S. Min. Co. v. Montana Ore-Purchasing Co. (C. C.) 
89 Fed. 529, 530; Miners' Ditch Co. v. Zellerbach, 37 Cal. 543, 578, 
99 Am. Dec. 300; Bishop & Co. v. Kent & Stanley Co., 20 R. I. 680, 
684, 41 Atl. 255; Beecher v. Rolling MiU Co.. 45 Mich. 103, 105, 108. 
109, 7 N. W. 695; Eastman v. Parkinson, 133 Wis. 375, 113 N. W. 
649, 13 E. R. A. (N. S.) 921, 928, 929, 932; State v. Richmond. 26 
N. H. 232; Rochester Savings Bank v. Averell, 96 N. Y. 467, 471. 
475; Paulding v. Steel Co., 94 N. Y. 334, 341; Boyce v. Montauk 
Cas Coal Co., 37 W. Va. 73, 85, 16 S. E. 501 ; Watts' App., 78 Pa. 
370, 394; Manhattan Hardware Co. v. Phalen, 128 Pa. 110, 118, 
18 Atl. 428; Thomas v. Citizens' Horse Ry. Co., 104 111. 462, 467. 

In St. Louis, Vandalia & Terre Haute R. R. Co. v. Terre Haute 
& I. R. R. Co., 145 U. S. 393, 403, 12 Sup. Ct. 953, 956 (36 L. Ed. 
748), the Suprême Court said, of a statute of Illinois which declared 
a lease without the consent of the stockholders void: 

"Altliongli this statute, lu ternis, déclares tliat auy such lease, niade with- 
out the written consent of the Illinois stockholders, 'shall he null and void,' 
it would seeiii to hâve heen euacted for the protection of such stockholders 
alone, and iutended to be availed of hy them only. It did not limit the 
scope of the powers conferred upon the corporation l)y law, an excess of 
which could not lîe ratifled or he iiiade good by estoppel; but ouly prescrihed 
régulations as to the nuinner of exercising corporate powers, conipliance witli 
wliich the stockholders niight waive, or the corporation niight be estopped, 
by lapse of time, or otherwise, to deny." 

The mining lease under. considération falls within this principle. 
It is évident that the incumbering of the property of the corporation 
was not malum in se, that it was not against public policy, and that 
the provision of the statute which withheld from the board of direc- 
tors the power to incumber, without the approving vote of the stock- 
holders, was enacted for their sole benefit, for the single purpose of 
preventing the corporation and the board from depriving them of the 
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use and production of the property by the corporation itself without 
their consent. The lease, therefore, is voidable, not void. It is valid 
until avoided, not void until validated, and it is capable of ratifica- 
tion by estoppel. 

[7] But a corporation which has executed and accepted the benefits 
of a contract within the scope of its powers, that is neither wrong" 
in itself nor against public policy, and that is defective only because 
in its exécution the corporation has failed to comply with some légal 
requirement enacted for the sole benefit of third persons, is estopped 
to assail it, and the beneficiaries of the requirement àlone may avoid 
it. Hence the stockholders of this corporation, and they alone, hâve 
the right to avoid this lease because they alone had any interest in 
a compliance with the légal rec|uirement that they should assent to its 
exécution. Hervey v. Midland Ry. Co. (C. C.) 28 Fed. 169, 174; In 
re New York Economical Printing Co., 110 Fed. 514, 519, 49 C. C. 
A. 133 ; Rogers v. Nashville. C. & St. L. Ry. Co., 91 Fed. 299, 304, 
307, 314, 315, 316, 33 C. C. A. 517; Beecher v. Rolling MiU Ce, 45 
Mich. 103, 108, 109, 7 N. W. 695 ; Bovce v. Montauk Cas Coal Co., 
37 W. Va. 73, 85, 16 S. E. 501 ; Eastm'an v. Parkinson, 133 Wis. 375, 
113 N. W. 649, 13 L. R. A. (N. S.) 921, 928, 929, 930; Campbell 
V. Argenta Gold & Sil. Min. Co. (C. C.) 51 Fed. 1, 8; Wood v. Water- 
works Co. (C. C.) 44 Fed. 146, 150, 12 L. R. A. 168; St. Louis, etc., R. 
R. Co. V. Terre Fiante & I. R. R. Co., 145 U. S. 393. 402, 408. 12 
Sup. Ct. 953, 36 L. Ed. 748; Antietam Paper Co. v. Chronicle Pub- 
lishing Co., 115 N. C. 143, 145, 20 S. E. 366; Alabama Iron & 
Steel Co. V. McKeever, 112 Ala. 134, 145, 20 South. 84: Bishop 
& Co. V. Kent & Stanley Co., 20 R. I. 680, 684, 686, 41 Atl. 
255; McKee v. Title Ins. Co., 159 Cal. 206, 113 Pac. 140; Nelson 
V. Hubbard, 96 Ala. 238, 11 South. 428, 433, 17 L. R. A. 375; Bar- 
rett V. Pollak Co., 108 Ala. 390, 18 South. 615, 620, 54 Am. St. Rep. 
172 : Jones on Real Property, § 153 ; 2 Beach on Private Corporations, 
p. 1165, § 744. 

In Hervey v. Illinois Midland Ry. Co. (C. C.) 28 Fed. 169, 174, 
Mr. Justice Harlan, in 1884, held that a provision of statute which 
made the assent of a given number of stockholders essential to the 
validity of a mortgage was primarily for the benefit of the stockhold- 
ers of a corporation and that its creditors were estopped from assail- 
ing it on the ground that no such assent to its exécution had been 
given. 

In Beecher v. Marquette & Pac. Rolling Mill Co., 45 Mich. 103, 
109, 7 N. W. 695, 697, a suit was brought to foreclose a mortgage 
made by the corporation, and Parks, the grantee of the equity of ré- 
demption, defended on the ground that the stockholders had not au- 
thorized the mortgage as required by a statute of Michigan which 
declared that no mortgage of any of the mines, works, real estate, or 
franchises of a corporation should "hâve any force or efl^ect" unless 
authorized by the vote of three-fifths .in interest of the stock of the 
Company at a meeting called as directed by the statute. Judge Cooley 
delivered the opinion of the Suprême Court of Michigan to the efifect 
that the mortgagor, the grantee from it, and ail others claiming un- 
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der it, were estopped from avoiding the mortgage upon that ground. 
He said, among other things : 

"In thls case the stockholders acted dellberately in sanctionlng the glving 
of the mortgage, and they novv make no complalnt. The bonds and mortgage 
were glven, and hâve been acted upon. Complalnant has loaned money in 
reliance upon them. Interest has fallen due and he has filed hls bill to fore- 
elose, and neither the corporation nor any of its stockholders has seen fit to 
make défense. The eorporators may posslbly hâve had a right to take ad- 
vantage of the exact words of the statute, repudiate their action, and treat 
the mortgage as of no force or efCect; but they had an equal right to treat 
It as effective and valid. They bave chosen ihe latter course, and this la 
concluslve upon the corporation and upon any one claiming under it. What 
would bave been the reault had no corporate meeting ever been held vve do 
uot consider." 

In re New York Economical Printing Ce, 110 Fed. 514, 519, 49 
C. C. A. 133, 138, a trustée in bankruptcy of the property of a cor- 
poration attempted to défend his title against a mortgage made by the 
corporation without the consent of the stockholders required by a 
statute, and the United States Circuit Court of Appeals said : 

"We liave not overlooked the point made by the trustée that the mortgage 
was invalid because the consents of the stockholders of the mortgagor had 
not been flled in the office of the proper officiai, as required by the pro- 
visions of the stock corjioration law. Thèse provisions are for tlie protec- 
tion of stockholders, and only stockholders can take advantage of any de- 
fects In complying vvlth them. Bank v. Averell, 96 N. Y. 467, 475 ; Pauldiug 
V. Steel Oo., 94 N. Y. 3.'}4." 

In Eastman v. Parkinson, 133 Wis. 375, 381, 113 N. W. 649, 652, 
13 L. R. A. (N. S.) 921, 928, a trustée in bankruptcy of the mortgagor, 
a corporation, attacked a mortgage of its property jjecause it was made 
by the corporation without the assent of the stockholders which a 
statute declared requisite to its vaHdity. Judge Marshall, delivering 
the unanimous opinion of the Suprême Court of Wisconsin, said: 

"Such statutes as the one nnder considération, by the great weight of au- 
thority, are regardcd as having been enacted for the protection of stock- 
holders. Neither the corporation nor auy one represeutiug it, nor its cred- 
itors, can efflcieutly invoke the statute against an executed contract." 

There were early décisions in California which, failing to note the 
distinction between contracts of corporations beyond the scope of their 
gênerai powers and contracts within that scope made without com- 
pliance with some formality or requisite of their exécution, held that 
deeds of corporations without the indispensable assent of their stock- 
holders were void, and that the corporation itself, its creditors, or 
any one claiming under it, could be lieard to defeat them upon that 
ground. McShane v. Carter, 80 Cal. 310, 22 Pac. 178; Pékin Mining, 
etc., Co. V. Kennedy, 81 Cal. 356, 22 Pac. 679. But the error in thèse 
décisions was disclosed by the opinion of Judge Knowles to the con- 
trary in Campbell v. Argenta Gold & Silver Min. Co. (C. C.) 51 Fed. 
1, 8, and was corrected by the Suprême Court of California in the late 
case of McKee v. Title Ins. & Trust Co., 159 Cal. 206, 222, 223, 113 
Pac. 140, 146, 147. In that case an assignée in insolvency brought 
a suit to avoid bonds to the amount of $275,000, and to reduce the 
mortgage securing them by that amount, on the ground, among others. 
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that the statute declared that one of the conditions on which the cor- 
poration could create or increase its indebtedness was that the création 
or increase should be assented to by two-thirds of the stockholders, 
and that the increase of indebtedness evidenced by thèse bonds had 
never been assented to or authorized by them. Judge Shaw, deliver- 
ing the opinion of that court, said : 

"ïhe assignée In Insolvency represents the interest of the creditors ouly. 
He Is not suing on Ijehalf of the stockholders, or in their Interest, and, there 
being no fraud, he stands in the shoes of the corporation wlth regard to the 
bonds. * * * ïhe following cases déclare that neither the corporation 
nor its creditors eau, under like circumstances to those hère existing and 
under similar provisions of the law, maintain such an attack on bonds ir- 
regularly issued, and that the provisions of such laws are for the protec- 
tion of stockholders ouly." 

He then dismissed the contention of the assignée upon that ground 
and cited some of the authorities mentioned above in support of the 
décision. 

Indeed, so firmly estabhshed has this principle become that the au- 
thors of text-books déclare it to be the law of the land. Jones, in 
volume 1 of his work on "The Law of Real Property in Conveyanc- 
ing," says, at section 153: 

"A mortgage by a corporation made without the assent or vote of a cer- 
tain portion of its stockholders, as required by the statute, can be attacked 
only by the corporators. Objection to its valldity canuot be made by the cor- 
poration itself in défense of a suit to foreclose the mortgage. Such a pro- 
vision Is for the protection of the stockholders, and they alone are wronged 
by the exécution of a mortgage in violation of the statute, and they alone 
can raise the question of the validity of the mortgage.'' 

And Beach, in his work on Private Corporations, at section 744, dé- 
clares that: 

"ïhe corporators, and no one else, can raise objections to proceedings under 
acts restricting the power of the directors to mortgage." 

Such is the weight of reason and authority in support of the posi- 
tion that the stockholders alone had the right, and that the corpora- 
tion was without right, to maintain a suit to avoid this lease on the 
ground that it was made without the approving vote of its stock- 
holders. 

No well reasoned and considered opinion to the contrary ce mes to 
our attention. Counsel rely upon Carlsbad Water Co. v. New, 33 
Colo. 389, 81 Pac. 34; Southern Building & Loan Ass'n v. Casa 
Grande Stable Co., 128 Ala. 624, 29 South. 654; tlutton v. Ban- 
croft & Sons Co. (C. C.) 83 Fed. 17, 18; Louisville, etc., Ry. Co. v. 
Louisville Trust Co., 174 U. S. 552, 570, 574, 19 Sup. Ct. 817, 43 L. 
Ed. 1081 ; Lyouisville Trust Co. v. Louisville, etc., Ry. Co., 75 Fed. 
433, 22 C. C. A. 378. And they cite a number of other cases which 
in no way involved any limitation of the powers of a corporation for 
the benefit or protection of stockholders, which hâve nevertheless been 
carefully read, but which are too irrelevant for review. 

In Carlsbad Water Co. v. New, 33 Colo. 389, 81 Pac. 34, a manu- 
facturing corporation had made a mortgage upon its principal ma- 
chinery without the approving vote of its stockholders, and had been 
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adjudged a bankrupt. A suit had been brought to foreclose the mort- 
gage, and the trustée in bankruptcy was defending it on the ground 
that the stockhclders never had assented to its exécution. Ail that the 
Suprême Court of Colorado said upon the question whether the right 
to attack the mortgage was in the corporation and its assigns, or in 
the stockholders, was in thèse words: 

"It was coiniietent for appellant trustée to question the vaUdity of the 
mortgage. In re Antlso Hcrcon Door Co., 12.3 Fed. 24<), 2.j4 fôO 0. C. A. 24S] ; 
McShane v. Carter, SO Cal. 310, 312 [22 l'ac. 17SJ ; Pékin Mniing, etc., Co. v. 
Kennedy, SI Cal. 356 [22 l'ac. 079]." 

In the case In re Antigo Screen Door Co., the question whether or 
not a corporation, its creditors or assigns, had the right to (|uestion 
the validity of an incumbrance for its lack of the requisite assent of 
stockholders, was neither presented nor considered. The question 
there was whether or not a trustée in bankruptcy could assail a chat- 
tel mortgage which was fraudulent as to creditors, and the court held 
that he could. The two California cases bave been overruled, as has 
been heretofore shown, by the décision of the Suprême Court of that 
State in McKee v. Title Ins. Co., 159 Cal. 206, 113 Pac. 140, 147, and 
of the fédéral court in that circuit in Campbell v. Argenta Gold & Sil- 
ver Min. Co. (C. C.) 51 Fed. 1, 8, for the ccgent reason that the court 
in those cases failed to note and give effcct to the décisive différence 
between a contract beyond the scope of the gênerai powers of a cor- 
poration and a contract within that scope made in disregard of a re- 
quirement regarding its exécution made for the benefit or protection 
of stockholders, or other third persons. Thus it appears that the opin- 
ion in the Colorado case présents neither argument nor authority to 
sustain the décision of this question which it contains. 

In Southern Building & Loan Ass'n v. Casa Grande Stable Co., 128 
Ala. 624, 29 South. 654, a mortgagor corporation brought a suit to 
avoid its mortgage : (a) Because it was usurious ; (b) because it was 
given to secure payment for stock of another corporation for which 
it had no power to subscribe ; and (c) because it was made without 
the requisite assent of the stockholders. The court held that the cor- 
poration was estopped from avoiding the mortgage until it paid the 
amount owing upon it. The question whether it or its stockholders 
alone had the right to avoid the mortgage for the lack of the latters' 
assent was neither presented, considered, nor decided. If it had been, 
the Suprême Court of Alabama undoubtedly would hâve decided, as 
it had repeatedly done before, that the stockholders alone had that 
right. Alabama Iron & Steel Co. v. McKeever, 112 Ala. 134, 145, 20 
South. 84; Barrett v. Pollak Co., 108 Ala. 390. 18 South. 615, 620. 

In Hutton v. Bancroft & Sons Co. (C. C.) 83 Fed. 17, 18, a stock- 
holder brought a suit against his corporation and one Bloede to can- 
cel stock issued to the latter on the grounds : (a) That Bloede ob- 
tained the stock by f raud ; and (b) that its issue vi^as beyond the pow- 
ers of the corporation, violative of the statutes of Delaware and of the 
rights of the complainant as a stockholder. The court held that the 
stockholder could not maintain the suit without first applying to his 
corporation for a remedy for his wrongs. But it expressly declared 
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that this conclusion was not based upon the failure to comply with 
rule 94 in equity, and the report of the case fails to disclose any stat- 
utory or other légal restriction upon the powers of the corporation 
for the protection or benefit of the stockholders upon which the com- 
plainant was counting in that case, or any considération or décision of 
the question now in hand. 

In the suit between the Louisville, New Albany & Chicago Railroad 
Company and the Louisville Trust Company and others, reported in 
75 Fed. 433, 22 C. C. A. 378, and 174 U. S. 552, 19 Sup. Ct. 817, 43 
L. Ed. 1081, the New Albany Company prayed a cancellation of its 
guaranty of certain bonds : (a) Because the guaranty was made f raud- 
ulently by a minority of its directors; (b) because no quorum of its 
directors was présent at the meeting which directed the guaranty to 
be executed ; and (c) because the guaranty was made without the req- 
uisite pétition of a majority of its stockholders. It was held that as 
against innocent purchasers of the bonds the New Albany Company 
was estopped from avoiding its guaranty, but that as against those 
who took the bonds with notice of the defect in the exécution of the 
guaranty it should be canceled. But the record of that case bas been 
searched in vain for any objection, or any ruhng upon any objection, 
to the maintenance of the suit by the corporation on the ground that 
the stockholders had not assented to the guaranty. No claim appears 
to hâve been made that the stockholders alone had the right, and the 
corporation had no right, to maintain the suit upon that ground. The 
opinions do not mention the question now under considération, and it 
is certain that it was not in the minds of the courts in this case and 
was not determined by them. 

The resuit is that, laying aside the overruled California cases, but 
one opinion, the opinion in Carlsbad Water Co. v. New, 33 Colo. 389, 
81 Pac. 34, in which the question hère at issue was presented, con- 
sidered, and decided, has corne to our attention in which it has been 
held that a corporation has the right to challenge its otherwise valid 
contract on the ground that it was made without the required assent 
of its stockholders. That décision is fortified by no argument or rea- 
son and by no authorities that hâve not been overruled. It is the dé- 
cision of a State court upon a question of practice in a suit in equity, 
it is not binding upon the fédéral courts, and in the light of the over- 
whelming weight of reason, the consensus of opinion, and the current 
of authority to the contrary, to which attention has been called, it can- 
not be permitted to prevail. 

[B] An act or contract of a corporation otherwise within its powers 
and valid, but defective on account of the failure of the corporation 
to comply with some requirement of statute or of law enacted for the 
sole benefit or protection of third parties, is assailable by the bene- 
ficiaries alone. It may not be successfully attacked by the corporation. 
The Black Bear Mining Company had no right to avoid this mining 
lease on the ground that it never received the approving vote of its 
stockholders. That right was in the stockholders alone, and there was 
no defect in the bill because the complainant failed to insert in it 
the allégations required by rule 94 in equity. 
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[10] There are tninor objections to the bill. Counsel say that ît 
contains averments that the lease was executed by the président and 
secretary of the corporation without authority from the board of di- 
rectors, and that the complaining stockholders cannot maintain their 
suit because the statute withholds power to make it without their con- 
sent from the board of directors alone. This construction of the stat- 
ute is too narrow and technical to be sound. The statute grants the 
power to niake the lease to the board of directors alone and then con- 
ditions their exercise of this power with the approving vote of the 
stockholders, and its légal efïect is to condition the power of the agents 
of the board in this matter, the président and secretary of the cor- 
poration, with the same limitation. They contend that the stockhold- 
ers cannot maintain this suit to avoid the lease for the lack of their 
assent because the bill shows that the lease was executed without the 
assent of the board of directors and that it is for that reason void as 
to the corporation. But if this view.of the averments of the bill were 
correct, the right to disregard or avoid the lease on this ground would 
be in the corporation and not in the stockholders, and the fact that 
the corporation had such a right on another ground would neither di- 
minish nor destroy the right and cause of action of the stockholders 
to avoid the lease on the ground that it was made in violation of the 
provision of the statute enacted for their benefit and protection. 

[11] Counsel maintain that it appears on the face of the bill that, 
at the annual meeting of the stockholders succeeding the exécution of 
the lease, they voted to reject and repudiate it, that from this fact the 
inference may be drawn that the repudiators thereafter controlled the 
corporation and its ofïîcers, and that on this ground the complainants 
may not maintain their suit. It does not follow, however, from the 
répudiation of the lease by the stockholders that the complainants con- 
trol the corporation, and, if they do, that fact neither diminishes nor 
destroys their cause of action founded on the violation of the statute 
enacted for their benefit because the corporation cannot sustain that 
cause of action and the stockholders alone can maintain it. 

[9] Counsel argue that the complainants had an adéquate remedy 
at law by a suit in ejectment in the name of the corporation, that there 
is no equity in the bill because it failed to show that the lease will 
cause irréparable injury to the stockholders, and that their suit is 
barred by lâches because it was not brought until nine months after 
the exécution of the lease. 

But: (1) The corporation bas no right to eject the lessee on the 
ground that the stockholders did not assent to the lease, and, although 
the corporation may maintain such an action on other grounds, the 
stockholders still bave their right to relief in equity on this ground. 
(2) The lease is not void on its face. It is voidable by the stockhold- 
ers by reason of facts it does not disclose, and it is therefore a cloud 
upon the title of the corporation. It not only clouds that title, but 
it deprives the corporation of the possession of its property and of the 
right to produce ore theref rom ; it is in violation of a statute enacted 
to protect the complainants in their right to bave the title, possession, 
and right of production of ore free of incumbrance in their corpora- 
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tion. And there is a légal presumption that any cloud or unlawful 
incumbrance upon real property inflicts such an injury upon parties 
interested therein who hâve the right to hâve it free thereof as will 
give a court of equity jurisdiction to remove it at their suit without 
proof of other damage. Schofield v. Ute Coal & Coke Co., 92 Fed. 
269, 271, 34 C. C. A. 334, 336; Ormsby v. Ottman, 85 Fed. 492, 493, 
29 C. C. A. 295, 296. 

[12] (3) Under ordinary circumstances a suit in equity will not be 
stayed for lâches before, and will be stayed after, the time fixed by 
the analogous statute of limitations at law. Kelley v. Boettcher, 85 
Fed. 55, 62, 29 C. C. A. 14, 21 ; Boynton v. Haggart, 120 Fed. 819, 
830, 57 C. C. A. 301, 312. The biU discloses no unusual facts or cir- 
cumstances tending to estop the complainants f rom bringing their suit 
within the time fixed by such a statute. On the other hand, it néga- 
tives the existence of such facts, for it contains averments that the 
lessee and his grantee, the Black Bear Mining Company, had notice that 
the stockholders had not assented to this lease before they respectively 
acquired any interest therein. This suit was brought within the time 
fixed by the analogous statute of limitations (section 4071, Revised 
Statutes of Colorado 1908), and the bill does not show that it is 
barred by lâches. 

Ail the objections to the complainants' pleading hâve now been con- 
sidered and found to be untenable. In their considération it has been 
conceded that the inference might be drawn f rom the bill that the lease 
was void as against the corporation because not authorized by the 
board of directors. This concession has been made to show that the 
bill States a good cause of action in equity notwithstanding, but it is 
neither decided nor admitted that this is the true construction or ef- 
fect of the allégations of the pleading. The decree must be reversed, 
and the case must be remanded to the court below, with instructions 
to overrule the demurrer, to permit the défendants to answer, and to 
take further proceedings not inconsistent with the views expressed in 
this opinion. 

It is so ordered. 
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BEATTÏ et al. v. UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit. March 11, 191.^.) 

No. 1,143. 

JUBT (§ 19*) CONDEMNATION PROCEEDINGS BY UnITED StATES— RIGIIT TO 

Trial by Juby. 

A proeeediug by the United States In a fédéral court to condemn land 
for a publie use is a suit at common law, within the meaning of Const. 
U. S. Amend. 7, and the landowner cannot be deprived of ttie rlght at 
some stage of the proceeding to liave the question of just compensation 
deterinined by a jury, whatever may be the state practice, to whlch the 
court is required to conform as near as may be l)y Act Aug. 1, 1888, c. 
728, § 2, 25 Stat. 357 (U. S. Gomp. St. 1901, p. 2517). 

[Ed. Note.— For other cases, see Jury, Cent. Dlg. §§ 104-133; Dec. 
Dlg. § 19.* 

Following state practice, see notes to O'Connell v. Reed, 5 C. C. A. 
603 ; Nederland Life Ins. Co. v. Hall, 27 C. C. A. 893.] 

In Error to the District Court of the United States for the Western 
District of Virginia, at Lynchburg; Henry Clay McDowell, Judge. 

Condemnation proceedings by the United States against Paul Beatty 
and others. From a decree confirming the report of commissioners, 
awarding damages to défendants, they bring error. Reversed. 

For opinion below, see 198 Fed. 284. 

D. C. O'Flaherty, of Richmond, Va., and E. Hilton Jackson, of 
Washington, D. C. (O'Flaherty, Fulton & Byrd, of Richmond, Va., on 
the brief), for plaintiffs in error. 

Barnes Gillespie, U. S. Atty., of Tazewell, Va. (T. J. Muncy, Asst. 
U. S. Atty., of Tazewell, Va., on the brief), for the United States. 

Before PRITCHARD, Circuit Judge, and DAYTON and SMITH, 
District Judges. 

SMITH, District Judge. Under the terms of an act of Congress 
making appropriations for the support of the army for the fiscal year 
ending June 30, 1912, approved March 3, 1911, an appropriation was 
provided for the purchase of land accessible to the horse-raising sec- 
tion of Virginia for the assembling, grazing, and training of horses 
purchased for the mounted service. In pursuance of this statute, a 
pétition was filed on behalf of the United States, in the District Court 
of the United States for the Western District of Virginia, to condemn 
certain tracts of land in Front Royal magisterial district, in Warren 
county. Va. The practice followed on behalf of the United States 
seems to bave been governed by section 2 of the act of August 1, 
1888 (25 Stat. 357, c. 728 [U. S. Comp. St. 1901, p. 2517J), which 
provided that in proceedings to condemn for the United States the 
practice, pleadings, forms, and modes of proceedings in cases arising 
under the provisions of that act shall conform as near as may be to 
the practice, pleadings, forms, and proceedings existing at the time in 
like causes in the courts of record in the state within which the Dis- 
trict Court is helcl. The district attorney therefore proceeded accord- 
in;r to the method prescribed for condemnation proceedings by the 

*Fnr otlier cases t ce same topic .t § numeer in Dec. & Aui. Oies. 1D07 to date, & Rep'r Indexes 
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Virginia statutes as set out in section 1105f of the Code of 1910 and 
the succeeding sections. 

Upon the filing of this pétition the plaintiffs in error novv before the 
court filed a demurrer, which was overruled by the court below, and 
thereupon the court ordered that the causes be docketed and five dis- 
interested f reeholders, agreed to by the Unitd States and the présent 
plaintiffs in error, should be appointed for the purpose of ascertaining 
and reporting a just compensation under the terms of the Virginia 
statute. The commissioners appointed made a report to the court, to 
which report the plaintiffs in error excepted, among other grounds on 
the ground that the amount assessed for just compensation was not a 
sufficient, just, or adéquate allowance. On the coming in of thèse ex- 
ceptions the trial judge below took the testimony that was offered by 
the government and the parties, and after hearing the same on the 9th 
of August, 1912, made its judgment, adjudging that the reports made 
in each of the cases made by the commissioners should be confirmed. 
Before, however, this judgment had been made, the plaintiffs in error 
in the présent case had moved the court to impanel a jury to ascertain 
a proper and just compensation for their lands and to try the issues 
of fact made up by their exceptions to the commissioners' reports as 
to what was a just compensation for the land sought to be taken by 
the government, which motion was refused by the court in its judg- 
ment confirming the report of the commissioners. 

It is upon the action of the trial judge below upon this point — as we 
find no error in his rulings anterior to this motion — that this appeal 
may be said to turn, viz., whether or not the plaintiffs in error were 
entitled to hâve the question of what damages should be paid them 
assessed for them for the compulsory taking of their lands through 
the médium of a jvtry. It would seem a startling proposition in the 
first instance to say that, although the Constitution of the United 
States forbids the United States laying a fine of a few dollars on a 
défendant without a trial by jury, and although it forbids the United 
States confining him for an offense committed without the verdict of 
a jury, and although the Constitution in a common-law case prevents 
the recovery by one individual from another, or by the United States 
from any citizen of the United States, of even a comparatively small 
amount of money without the verdict of a jury, yet that, in a pro- 
ceeding for condemnation for public purposes, property of the value 
of hundreds of thousands of dollars may be taken without the ver- 
dict of a jury. 

The question hère dépends entirely upon the language of the Con- 
stitution. There are two statutory provisions of Congress to be found, 
first in section 566 of the Revised Statutes (U. S. Comp. St. 1901, p. 
461), which provides that the trial of issues of fact in the District 
Courts in ail causes except cases in equity and cases of adniiralty and 
maritime jurisdiction, and except as otherwise provided in proceed- 
ings in bankruptcy, shall be by a jury, and in section 648 (U. S. Comp. 
St. 1901. p. .525), which provides that the trial of issues of fact in 
Circuit Courts shall be by jury, except in cases in equity or of admi- 
ralty and maritime jurisdiction. Thèse two provisions, however, are 
.slatutory, and are anterior to the provisions of the act of August 1, 
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1888, which provides that the practice shall conform to the state prac- 
tice. By the statutory practice in the state of Virginia trial of the 
question of damages in condenination proceedings is not required to 
be by jury. If, therefore, the right to a trial by a jury in the fédéral 
courts depended upon the statutory provisions in the United States 
Revised Statutes, they would be repealed by the later statute of 1888, 
which was also a statutory provision changing the practice of trial of 
issues of fact in condemnation cases from a trial before a jury to a 
trial in the method described by the state practice, which might be 
before commissioners or at least not before a jury. 

We are thus cast back to the question whether or not the right of 
trial by jury in such cases in the fédéral courts is constitutional, in 
which event it could not be changed or donc away with by any statu- 
tory provision. The constitutional provision is contained in the sev- 
enth amendment, which provides that the right to a trial by a jury 
shall be preserved in suits at common law where the value exceeds 
$20. In Kohi V. United States, 91 U. S. 367, 376 (23 L. Ed. 449), 
where the case arose upon proceedings for condemnation instituted by 
the United States in a court of the United States, the court held ; 

"The right of eminent domain always was a riglit at common law. It 
was not a right in equity, nor was it even the créature of a statute. Tlie 
èime of its exercise may hâve been prescribed by statute ; but the right it- 
self was superior to any statute. That it was not enforced through the 
agency of a jury is immaterial; for many civil as well as criminal proceed- 
ings at common law were without a jury. It is difficnlt, then, to see why 
a proceedlng to take land in virtue of the government's eminent domain, and 
determining the compensation to be made for it, is not within the meaning 
of the statute a suit at common law when initiated in a court." 

In this case, however, the question arose upon the right of the Cir- 
cuit Court of the United States to entertain jurisdiction of proceedings 
for condemnation, and turned upon the point whether such proceed- 
ings were «uits at law within the meaning of the statute conferring 
jurisdiction in such suits upon the Circuit Court. The court states the 
question (91 U. S. 375, 23 U. Ed. 449) : 

"If, then a proceedlng to take land for public uses by condemnation may 
be a suit at common law, jurisdiction of it is vested in the Circuit Court." 

Ail that the court held upon the case made was that it was a suit 
at common law. There was no question of the parties' right to a trial 
by jury upon the quantum of the assesstnent. 

In Upshur County v. Rich, 135 U. S. 467, at page 476, 10 Sup. Ct. 
651, at page 654 (34 L. Ed. 196) the court cites the case of Kohi v. 
United States as holding that a proceeding for the condemnation of 
land as a site for a post ofîice is a suit at law, and in Chappell v. United 
States, 160 U. S. 499, on page 513, 16 Sup. Ct. 397, at page 401 (40 
L. Ed. 510) both the cases of Kohi v. United States and of Upshur 
County V. Rich are cited as deciding the proposition that a proceeding 
for condemnation "instituted and concluded in a court of the United 
States was in substance and effect an action at law." 

In United States v. Jones, 109 U. S. 513, at page 519, 3 Sup. Ct. 
346, at page 350 (27 L. Ed. 1015), the court uses this language : 

"The proceeding for the ascertalnment of the value of the pvoperfy aiul 
conséquent compensation to be made is merely an inquisition to establish a 
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partieular fact as a prellminary to the aetual taking; and It may be prose- 
cuted before commissioners, or spécial boards, or the courts, with or wlthout 
the intervention of a jury, as the législative power may designate." 

But the question of the right to a jury was neither before nor ar- 
gued before the court, The only question before the court was 
whether the United States could use a state tribunal for the purpose 
of condemnation proceedings. The court itself (109 U. S. on page 
518, 3 Sup. Ct. on page 349, 27 L. Ed. 1015) states: 

"ïhe only point presented upon whieh we can pass relates to the juris- 
diction of the court below; if that can be sustained, its judgment must be 
affirmed." 

Indeed, it actually appears in the case that a jury was allowed by 
the statute, and actually the judgment below was based upon the ver- 
dict of a jury. There was no contention but that the party was en- 
titled to a trial before a jury. 

In__Chappell v. United States, 160 U. S. 499, 16 Sup. Ct. 397, 40 L. 
Ed. 510, the right to a trial by jury was not contested. It was a pro- 
ceeding for condemnation filed in the District Court for the District 
of Maryland under the act of Congress of August 1, 1888, and the 
question was whether the party was entitled to two juries. The trial 
was regularly had before the District Court itself, and a spécial jury 
pf 12 impaneled by the court for the purposes of that particular in- 
quisition. The contention of the party was that he was entitled to a 
hearing before a spécial jury, and then a trial de novo before another 
and a regular term jury. The Suprême Court held that the défendant 
had had the benefit of a trial by an ordinary jury at the bar of the 
District Court, and was not entitled to a second trial by jury, except at 
the discrétion of the trial court, or upon reversai of its judgment for 
error in law. 

In Bauman v. Ross, 167 U. S. 548, 17 Sup. Ct. 966, 42 L. Ed. 270, 
the case came up in the District of Columbia under the act of Con- 
gress of March 2, 1893, providing for the acquisition of ways for 
highways in the District of Columbia, and which provided for an as- 
sessment on a trial before a court and a spécial jury of 7 persons. No 
question was made or argued in the case that the party was entitled to 
a jury of 12 men. The argument was principally upon the question 
of the constitutionality of the act, and the court says (167 U. S. on 
page 592, 17 Sup. Ct. on page 983, 42 L. Ed. 270): 

"It was objected to the validity of section 15 that it commits the assess- 
meiit of beneflts upon lands, whether within or wlthout the particular sub- 
division benefited by the establishment of a new highway to 'the sanie jury' 
which estimâtes the compensation or damages under the previous sections 
for taking lands within the subdivision for the purpose of the highway. 
Some confusion has perhaps arisen from designatlng the tribunal of 7 men 
which Is to estimate the damages and to assess the beneflts as 'a jury,' when 
it is in truth an inquest or commission appoiuted by the court under au- 
thority of the act of Congress, and dlfCeripg from an ordinary jury in eon- 
slsting of less than 12 persons and in not belug required to act with unan- 
imlty. * * * By the Constitution of the United States the estimate of 
the just compensation for property taken for the public use under the right 
of eminent domain Is not required to be made by a jury, but may be in- 
trusted by Congress to commissioners appointed by a court or by the execu- 
tive, or to an inquest consisting of more or fewer men than an ordinary jury." 
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This enunciation, if carried to its apparent logical extent, would 
appear to mean that Congress could, if it saw fit, devolve upon a single 
individual appointed by, the executive the right and power of depriving 
an individual of his property, worth say thousands of dollars, at an 
arbitrary valuation, when it could net impose a fine of a small amount 
without the verdict of a jury of 12 men. The only question for dé- 
cision before the court in Bauman v. Ross, as appears from the state- 
ment in the opinion of the court itself on this point, was whether sec- 
tion 15 of the act was invalid, because it comniitted two différent as- 
sessments to the same jury. There was nothing either asserted or 
argued in the case that called for a ruling that no jury of any kind 
was requisite. The whole confusion on the subject apjjears to go back 
to the statement in Kohl.v. United States that the right of eminent do- 
main always was a right at common law and was enforced without 
the agency of a jury. That it was a right of sovereignty, and as 
such recognized and exercised by the law of England, is unquestioned ; 
but it was not a right at common law, understanding by common law 
the collection of unwritten principles and précédents administered by 
the judiciary as forming the law governing the relations between crown 
and subject and subject and subject. The common law did not in- 
clude statutes, but only the gênerai customs of the realm contained 
in the body of its unwritten principles and précédents. 1 Bl. Comm. 
62-64. It is hardly correct to term a law or a right created by and 
depending upon statute as forming a part of the common law. The 
crown itself ia England possessed no power to expropriate the prop- 
erty of an incrîvidual. In Article XLVI of Magna Charta it is de- 
clared that no freeman shall be disseised or divested of his freehold 
or of his liberties or free customs, but by the judgment of his peers 
or by the law of the land, and thèse rights were made clearer and em- 
bodied in the pétition of right to Charles I and the Bill of Rights en- 
acted in the first year of William and Mary. 

True, it left the "attribute of sovereignty," viz., the right to take 
private property for public use. the "law of the land," although not 
the common law. It could be donc and be done only by act of Parlia- 
ment (i. e., with the threefold concurrence of King, Lords, and Gom- 
mons), and when done was done by virtue of a statute. Not of the 
common law. By the constitution of England, Parliament was su- 
prême. 1 Black. Comm. 160-162. It could do anything. A trial by 
jury was secured by Magna Charta and the common law, but Parlia- 
ment could dispense with it. It could and at times did put a man to 
death, attaint him, and forfeit ail his property without any trial what- 
soever, but simply by act of Parliament as the law of the land. 4 
Black. Comm. 259. It could therefore take private property for 
public use without compensation ; but there had grown up a System 
of construction in England, so continuons and uniform as to become 
fundamental law, that Parliament would not take private property for 
private uses, nor would it take private property for public uses with- 
out just compensation. 1 Black. Comm. 138. 139; Loan Association 
V. Topeka, 20 Wall. 662, 22 L. Ed. 455; Chicago, Burlington R. R. v. 
Chicago, 166 U. S. 22>1 , 17 Sup. Ct. 581. 41 L. Ed. 979; Traction 
Co. V. Mining Co., 196 U. S. 251, 252, 2':> Sup. Ct. 251, 49 L. Ed. 462, 
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Thèse two principles were supposed to be imbedded in the United 
States Constitution — the one expressly in the fifth amendment; the 
other as impHed therein. Loan Association v. Topeka, supra. 

As Parhament had the right to take without compensation if it saw 
fit, and had the right to do away with jury trial also if it saw fit, it 
was entirely within its power, in statutes providing for the expropria- 
tion of private property for pubhc uses, if it directed the compensa- 
tion it saw fit to pay to be ascertained by assessors other than a jury. 
A jury was dispensed with in such cases, not because at common law 
in similar cases a trial by jury could not hâve been had, but because 
each statute of Parliament providing for an appropriation of private 
property to public uses was a law unto itself, made for that spécial 
occasion, and being enacted by the suprême power in the land, un- 
hampered by any written constitutional restrictions, it provided in 
each particular case for the ascertainment of the compensation to be 
made by such person or persons, commission, or tribunal it saw fit. 

A good deal of unconsidered language bas been used with regard to 
the method of ascertaining the compensation in such cases prevailing 
in England and America prior to the adoption of our Constitutions. 
In the article on Eminent Domain in volume 7 of the Ency. of PI. 
& Pr. p. 546, it is stated that "a well-settled practice existed both in 
England and in America before the adoption of any of our Constitu- 
tions of ascertaining the compensation by means of other agencies 
than a common-Iaw jury," and this language is supported by many 
of the décisions of state courts cited in the note. 

But it is entirely erroneous to speak of "a practice" which depended 
in each case upon the terms of the particular statute, and it is wholly 
overlooked that anterior to our American written Constitutions the 
conditions in the American colonies were the same as those in Eng- 
land ; i. e., the colonial assembly, with the concurrence of the King's 
représentative, was suprême, except where controUed by some express 
statute or law of the mother country. The local Parliaments, includ- 
ing therein the représentative of the crown, had the same powers as the 
Parliament of England in this regard, and could appropriate private 
property for public use without any compensation, and could there- 
fore allow such compensation as they chose to allow, to be ascer- 
tained in any manner they saw fit. 

With the advent of written Constitutions came a différent power 
of action by the législative body. The fédéral Constitution contains 
two applicable provisions. The fifth amendment to the United States 
Constitution prohibits the taking of private property for public uses 
without just compensation, and the seventh amendment reserves the 
right to a jury trial in suits at common law where the value exceeds 
$20. Under thèse provisions that "attribute of sovereignty," viz., the 
right to take private property for public uses, which was unlimited as 
to its exercise by the suprême lawmaking power, becanie now limited 
in express terms. 

1. It could be exercised only upon condition that just compensa 
tion was paid. 

2. If the proceeding to condemn were a suit at common law, the| 
right to a trial by jury was reserved. 

203 F.— 40 
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As the process of condemnation as practiced since our written Con- 
stitutions did not exist at common law, the question is really whether 
this process as now created was not the équivalent of a suit at com- 
mon law. The jury at common law was always the tribunal to assess 
damages. Under the practice in cases of admiralty and equity juris- 
diction in England, a man might be judicially divested of his property, 
but not in the way of assessment of damages in common-law rights of 
action. Equity and admiralty dealt with questions of existing rights 
of property, and the relations of litigants to each other; but the as- 
sessment of damages for torts committed upon the person or property 
was at common law the function of a jury. In any case even in equity 
and admiralty, the adjudication depriving a suitor of his property, or 
condemning him to pay money to his adversary, was rendered only 
after a hearing before a proper judicial tribunal, presided over by a 
duly qualified judge, after testimony taken and argument had with the 
administration of justice according to settled judicial principles and the 
right of appeal to a higher court on questions of fact and law — a dif- 
férent case from a hearing before a spécial commission or a single in- 
dividual appointed for the occasion by the executive. 

The taking of property by condemnation under the power of emi- 
nent domain is compulsory. The party is deprived of his property 
against his will. It is in effect a lawful trespass committed by the 
sovereign, and lawful only on the condition that the damages inflicted 
by the trespass are paid to the injured party. The analogy to a suit 
at common law for trespass is close and complète, and it is for that 
reason presumably the Suprême Court of the United States, acting 
on the définition of a suit at common law previously indicated by it, 
has decided that a proceeding by the United States to condemn lands 
for public purposes is a suit at common law. If so it be, then it would 
follow that the défendant, if he claims it, is entitled at some stage in 
the proceeding to hâve his damages assessed by a jury. Could it be 
reasonably argued that, if the government instituted proceedings to 
condemn a chattel worth $50 for violation of the custom laws, the 
owner or claimant is entitled to a trial by jury, or if it seeks to con- 
demn a chattel worth $25 for violation olE the excise or pure food 
laws, the owner or claimant is entitled to a trial by jury. Union Ins. 
Co. V. United States, 6 Wall. 759, 18 L. Ed. 879; Henderson Distilled 
âpirits, 14 Wall. 53, 20 L. Ed. 815 ; Garnhart v. United States, 16 
Wall. 165, 21 L. Ed. 275 ; United States v. Winchester, 99 U. S. 372, 
25 L. Ed. 479. 

Yet if it proceeds to condemn a pièce of land for public purposes 
worth $50,000, the owner or claimant is not entitled to a trial by jury ! 
The only différence in the cases is that in the proceedings to condemn 
for violation of the law the issue for the jury is the fact of violation, 
while in the proceeding to condemn for public purposes the issue is 
the value of the property. But that is the issue in this case. The 
crime of the owner in the last case is his refusai to accept what the 
government offers to pay, and his insistence upon a higher value, and 
as it is the case of a suit at common law, he is entitled to hâve his 
damages assessed by a jury. 
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The judgment of the District Court of the United States for the 
Western District of Virginia is accordingly reversed, and the cause 
remanded for a new trial before a jury. 

Reversed. 



DOLESB BROS. CO. v. KAHKf 

(Orcult Court of Appeals, Eighth Circuit. Jauuary 10, 1913.) 

No. 3,688. 

1. Mastee and Servant (§ 286*) — In.iuries to Servant — Dangerotib Em- 

PLOYJ[ENT— SaFE PLACE TO WoRK— QUESTION FOR JURY. 

Where it was part of plairitifCs duty as an employé in defendant'a 
quarry to eut and cap fuses, and he was injured by the explosion of a 
box of fulminate cai)s with which lie was working, caused by a spark 
from a blacksmith's anvil located in the sanie room where plaiiitiff was 
reiiuired to work, whether défendant provlded a reasonably safe place 
for plaintiff to do sueh work in requiring that it be doue in the sauie 
room in which the blacksmith's shop was located was for tha jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1001, 1006, 1010-1050 ; Dec. Dig. § 286.*] 

2. Master and Servant (§ 229*) — Injuries to Servant — "Contbibutory 

negligence." 

"Coutrlbutory négligence," as applied to an injury to a servant, Is 
the omission of the .servant to use ttiose précautions for his own safety 
which ordinary prudence requires. It is not synouymous with assump- 
tion of risk. 

[l'îd. Note.— For other cases, see Master and Servant, Cent. Dig. §§ 
674, 683; Dec. Dig. § 229.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1540-1547 ; 
vol. 8, p. 7617.] 

3. Master and Servant (§ 289*)— Injuries to Servant— Danqerous Place 

— conthieutory negligence. 

Plaintiff, a careful workmau 25 years of âge, at the time of the Injury 
had been employed in defendaut's quarry for six months. It was part 
of his duty to eut and cap fuses for use in defeudant's blasting opéra- 
tions, which he was requlred to do in a shop where blacksmithing op- 
érations were also cariied on during a part of the day. He flrnt dld 
the work at a bench linowii as the south bench, but, feariug that ttie fall 
of irons hung over this bench might be dangerous, nioved his work to 
theuorth bench, which was sllghtly nearer the blacksmith's forge. While 
at work at this bench, a spark flew from a pièce of steel which was 
being welded into a box of fulminate caps, which imraediately exploded, 
eausing the injury. Plaintiff had been working at the uortli bench for 
15 or 16 days prior to the accident with the knowledge and acquiescence 
of his superior officer, and it appeared that neither knew liow far the 
sparks would fly, or how long they would live. H ehl, tinit plaintiff was 
not négligent as a niatter of law. 

[Ed. Note. — For other cases, see Mlaster and Servant, Cent. Dig. §J 
1089-1132 ; Dec. Dig. § 289.*] 

4. Master and Servant (§ 286*) — Injuries to Servant— Safe Place— Dutï 

OF Master— Instructions. 

In an action for injuries to a servant, the court chargea that the mas- 
ter was required fo furnish the servant with a reasonably safe place to 
work. Other instructions defined the term "safe place to work" as mean- 
ing a place so made and surrounded as to be safe wheu ail the safe- 

•For other cases see same tople & § number in Dec. à Am. Digs. 1907 to date, & Rep'r Indexe» 
t Rehearlng denled May 17, 1913. 
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guards and protection which ordinary expérience, prudence, and fore- 
siglit wovild suggest hâve been taken to prevent in jury to the employé, 
wliile hiniself exercising reasoiiable tare in the service he undertakes to 
perform, and that it did not niean a place so niade or surrounded as to 
exclude ail posslbility of danger, that défendant was required to act aa 
a prudent mau, or as one wlio acts wltli due care for his own safety 
and the safety of otliers under ail circumstances wlthln the vicinity, or 
surroundlng the parties as a reasonable iuan would hâve acted under 
like circumstiiiices, and, if défendant so acted, plaiutlff could not recover. 
lleJd, that the charge as a whole was not objectlonable as mlsleading the 
jury to believe that défendant was bound to furnlsh a reasonably safe 
place at ail events. 

[Kd. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1001, 1006, 1010-1050; Dec. Dig. § 286.*] 

In Error to the Circuit Court of the United States for the Southern 
District of lowa ; Smith McPherson, Judge. 

Action by Edward Kahl against Dolese Brothers Company. Judg- 
ment for plaintiff, and défendant brings error. Affirmed. 

John M. Cameron and Ralph F. Potter, both of Chicago, 111. (Ruel 
B. Cook, of Davenport, lowa, Jackson, Hurst & Stafïord, of Rock 
Island, 111., and Custer & Cameron, of Chicago, 111., on the brief), for 
plaintifï in error. 

M. J. Wade, of lowa City, lowa (Frank A. Cooper and B\ Vollmer, 
both of Davenport, lowa, and Wade, Dutcher & Davis, of lowa City, 
lowa, on the brief), for défendant in error. 

Before ADAMS and SMITH, Circuit Judges, and WILLARD, Dis- 
trict Judge. 

PER CURIAM, This is a suit for damages for personal injuries 
in which a judgment was entered in favor of Kahl, the plaintiff below, 
for $20,000. 

The défendant below, Dolese Bros. Company, owns and opérâtes 
a stone quarry at Buffalo, lowa. The plaintifï at the time his injuries 
were sustained was 25 years of âge and had been employed by défend- 
ant in its quarry for six months. The fuse used in the work of blast- 
ing at the quarry was about a quarter of an inch in diameter, came in 
long rolls, and was eut in S'^-foot lengths. The caps were of métal, 
tubular in shape, about one inch long, closed at one end, and of a di- 
ameter to fit over the end of the fuse. They contained fulminate of 
mercury. After the fuse was eut into the proper length, one end of 
each pièce of fuse was inserted into a cap, which was clamped or 
"crimped" fast to the fuse. The end of the fuse was then in contact 
with the fulminate. 

During the three months before his injuries were sustained the plain- 
tifï, Kahl, had been engaged in cutting and capping fuses. This work 
was done in a frame building known as the shop. It was 40 feet 
long east and west by 30 feet wide nortli and south. A space 10 feet 
wide by 22 feet long was partitioned off in the northwest corner for 
an office and storeroom, leaving 20 feet between the south partition 

•For other cases see same topic & § numbisb in Dec. &. Am. Digs. 1907 to date, & Rep'r Indexes 
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of the storeroom and the south wall of the building. The caps and 
fuses were kept in this storeroom. Along the south wall of the build- 
ing was a work bench about 3 feet wide. On the north side was an- 
other bench placed against the partition between the main room and 
the storeroom and running west 10 or 12 feet from the east end of 
the storeroom. About six feet south of the east end of this north 
bench was an anvil, and just south of the anvil a forge, both used in 
such blacksmithing opérations as were required about the quarry. 
This blacksmithing work usually consisted of sharpening and repairing 
tools and appliances. At the time of the accident certain construction 
work was under way at the quarry and the forge and anvil were in 
use on an average of about one-third of each day. Along the south 
side of the shop over the bench were rows of iron pins 10 inches long 
inserted in the studding. The plaintiff and certain of his witnesses 
testified that pièces of iron of various sizes and character were hung 
upon thèse pins. 

It had been the custom for four years to eut and cap fuses in this 
room. There was testimony on the part of the plaintiff to show that 
this had generally been done at the center of the south bench. From 
the anvil to the nearest point of the bench the distance was about 8 
feet on a diagonal line and the bench was about 12 feet long. The 
plaintiff had done this work there for more than two months. He had 
become alarmed because iron fell from the pins onto the south bench 
while he was working, and he was af raid that thereby the caps might 
be exploded. For this reason about 16 days before the accident he had 
commenced doing the work referred to on the north bench. He testi- 
fied that the superintendent saw him working at the north bench sev- 
eral times and was talking to him on the day before while he was put- 
ting on the caps at the same place where he was standing when the 
accident happened. The plaintiff also testified that he could not work 
at any point on the north bench except the east end by reason of cer- 
tain sacks of cernent being piled on or against the other parts of the 
bench. 

The accident which injured the plaintiff occurred about 7:30 in the 
morning. He was working capping fuses about three feet from the 
east end on the north bench with his back to the anvil. He vi^as pre- 
paring the fuses to be used in firing shots that evening, a task which 
would consume a half hour of time. He had the caps beside him on 
the bench. Thèse caps were purchased and kept in tin boxes each 
containing 100. The caps were placed in the box open ends up. The 
box was 2% inches wide and 2% inches long. While Kahl was so en- 
gaged, the defendant's blacksmith, with the engineer of a steamer, 
whose eccentric rod, one inch in diameter, had been broken, came into 
the shop with the rod. They proceeded to beat the pièces of rod in 
the forge and weld them upon the anvil. This work had nothing to do 
with the business of the défendant. They had so heated and pounded 
the iron alternately for 10 minutes or more when sparks from the iron 
flew over Kahl's head into the open caps upon the bench and an ex- 
plosion resulted. Kahl was thereby rendered totally blind, his face and 
hands were disfigured, and he sustained other serions injuries. 
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The évidence has been stated in the aspect most favorable to the 
plaintiff. 

At the close of ail the évidence the défendant requested the court to 
direct a verdict in its favor. To the ruling of the court denying this 
motion the défendant excepted, and that is the principal assignment of 
error in the case. 

It is claimed that a verdict for the défendant should hâve been di- 
rected because: (1) There was no évidence of négligence on the part 
of the défendant, and (2) the évidence conclusively showed that the 
plaintiff was guilty of contributory négligence. 

[ 1 ] Upon the question of the def endant's négligence, it appears that 
the work of capping fuses had been carried on at the south bench a 
long time, and that this work had been done by the assistant superin- 
tendent himself when the anvil and forge were being used. We are 
now asked to say that this blacksmith shop was so obviously a reason- 
ably safe place in which to do this work that reasonable nien could not 
dififer on the question. This we décline to do. Under the évidence in 
the case, it was clearly for the jury to say whether or not the défend- 
ant had exercised ordinary care to provide a reasonably safe place in 
which the plaintiff could do the work. 

[2] The chief question argued upon this assignment of error is that 
relating to contributory négligence. There is in the case no défense 
based upon assumption of risk. Assumption of risk and contributory 
négligence are not the same thing. Schlemmer v. Buffalo, etc., Rail- 
way Company, 220 U. S. 590, 596, 31 Sup. Ct. 561, 563 (55 L. Ed. 
596). In that case the court said : 

"Contributory négligence, on the otlier hand, is the omission of the employé 
to use those précautions for his own safety which ordinary prudence re- 
quires." 

The question theref ore is : Was the plaintifï under ail the circum- 
stances of the case, guilty of négligence? 

[3] The défendant insists that the accident was caused because the 
plaintifï removed from the south bench to the north bench. The évi- 
dence that iron articles fell upon the south bench, and that they might 
in falling explode the caps, made it a question for the jury as to 
whether or not that was a dangerous place for him to work. There 
was also évidence to show that the only place in the shop in which the 
work could be done was at the place where the plaintiff was working 
when the explosion occurred. Moreover, the évidence as to distance 
seems to indicate, or at least the jury might hâve so found, that the 
north bench was practically as safe a place as the south bench. There 
was évidence to show that from the anvil to the nearest point on the 
south bench the distance was 8 feet; that the work had been done 
at the center of the south bench which would be about 6 feet farther 
along on the bench. The distance in a direct line from the anvil would 
not, therefore, be much more than 5 or 6 feet farther than the dis- 
tance from the anvil to the point where the plaintifï was standing 
when he was injured. A blacksmith of 14 years' expérience testified 
that in welding a rod an inch thick sparks would fly about 18 to 22 
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feet, and that oakum had frequently caught fire from sparks at a dis- 
tance of from 15 to 20 feet. 

Among other circumstances which the jury were entitled to consider, 
and as to which there was évidence, were thèse : The plaintifif, accord- 
ing to the defendant's witnesses, was a careful workman. He had 
been working at the north bench for 15 or 16 days with the knowledge 
of his superior officer, who had not told him that it was a dangerous 
place. While he knew that a spark would explode the caps, he did not 
know how far sparks would fly, or how long they would live. The 
forge was used principally for sharpening picks and drills. Sparks 
did not fly when this work was being donc. The plaintifï had never 
seen any sparks fly from that anvil. He had never seen any welding 
done upon that anvil. When the engineer and the blacksmith came in 
to weld the broken rod, the plaintilï did not know what they were 
going to do and did not see what they were doing. While he could 
do the work at any time he chose, yet the practice had been, according 
to defendant's testimony, to do this work at the south bench when the 
anvil and forge were being used. The defendant's superintendent tes- 
tified that he never paid any attention to sparks, that he did not know 
how far they would fly, that he did not know whether it was a dan- 
gerous place to work or not, that he did not consider it dangerous to 
work at the south bench, that he never thought there was any danger 
even when the blacksmith was working, and as a matter of fact he did 
not know if a spark would fly down there and set the caps ofl:', or not. 
The assistant superintendent and immédiate superior to plaintifi: testi- 
fied that he paid no attention to sparks, that when he was putting on 
caps he paid no attention to whether the blacksmith was working or 
not, and that he made no inquiry as to how far sparks would fly. 

The blacksmith, a witness for the défendant, testified that he did 
not pay any attention to the sparks and that he did not reaUze that 
there was any danger there. Chicago & E. Ry. Co. v. Ponn, 191 Fed. 
682,689,691, 112 C. C. A. 228. 

The box containing the caps was very sniall, and the plaintifl: was 
standing between it and the anvil. 

Under ail thèse circumstances, it was for the jury to say whether or 
not the plaintifï was guihy of contributory negHgence. 

[4] In the course of his charge the court said : 

"Now tlie law is tliat the niaster nmst furiii.sh tlie servant with a reasonably 
safe place to work." 

The défendant excepted to this portion of the charge, and that ex- 
ception is the basis of another assignment of error. 

But immediately following the above-quoted statement is found the 
following : 

"To fulJy cover that luatter to you geiitleiiien, not educated to the law, 
is somewhat clifficult ; particularly It is sollle^yhat difficult to do it witU rea- 
sonable terseness aud cleariiess, and at the saine time avoid prolixity, or 
niany words. 

"ïhe term '.safe place to work' nieans a place so made and so surrounded 
and with sucli appllauces or niacliinery as to be safe, when ail the safeguards 
and protection which ordinary expérience, prudence, and foresight would 
sîîggest, hâve been taken to prevent injury to tlie employé, while the em- 
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ployé hlmself is exerclsiug reasonable care in the service in whicli lie under- 
takes to perform. 

"ïlie term 'safe place' does not mean a place so made or surroiinded. or 
with sucli uiacliiuery or appllauces, as to exclude ail posslbility of danger, 
and the uiere fact tliat an accident happeus Is not in itself évidence or a sliow- 
ing that the place was unsafe within the meanlng of the term just given." 

The court also said: 

"If the use of explosives, such as were being worked with at the time of 
tins accident, wonld require a higher degree of care and attention both from 
the défendant as to tlie place furnislied for the work, and a higher degree 
of care and diligence on the part of the employé, Mr. Kahl, in dolng the 
work, each miist huve acted as a reasonably prudent man under like clreinn- 
stances would bave acted. 

"By the terni 'prudent nian' is ineant one who acts with due care for his 
own safety and the safety of otbers, under ail circumstauces within the 
vicinity or surrounding the parties, as a reasonable man wonld bave acted 
under like circunistances. 

"If the défendant conipauy did not thus act, and if Mr. Kahl did thus act, 
the plaintlff will be given a verdict hy you gentlemen. 

"If each party were négligent, the défendant conipany in not furnishing a 
reasonably safe place, and Mr. Kahl in not exercising diligence, there eau 
be no recovery." 

When the whole charge is considered, it is apparent that the judge 
did not say, and the jury could not hâve understood him as saying, 
that the défendant was bound in any event to fnrnish a reasonably safe 
place to work. The jury must hâve understood that before a verdict 
could be returned against the défendant, on that part of the case, it 
must find that the défendant had not acted as a reasonably prudent man 
under like circumstances would hâve acted. The other reqtiests to 
charge, which are made the bases of assignments of error and the one 
in regard to the admission of évidence, we hâve examined; but we find 
no error in any of the rulings referred to, and none of them merit any 
■spécial discussion. 

The judgment of the court below is affirmed, with costs. 



SECURITY INV. CO. OF PITTSKUKGH v. FIRST NAÏ. BANK OF 
BEAUMONT, TEX. 

McMULLIN V. FIRST NAT. BANK OF BEAtJMONT, TEX., et al. 

(Circuit Court of Appeals, ïhlrd Circuit. February 21, 1913.) 

Nos. 1,620, 1M5. 

Corporations (§ 547*) — Legality — I'rekerexce of Creditors. 

When the property of a défendant corporation was in the hands of 
receivers, in order to protect it from sacrifice, a plan was formulated 
by the creditors to grant extensions. Plaintlff, which was a creditor. 
obtained an extension note, which matured in about half the time of 
those of other creditors of the same class under the plan agreed to, and 
yet the note referred to such plan, and purported to be executed there- 
uiider. Other creditors had no Knowledge of such préférence. Held, that 
a court wonld not eiiforce payment of such note before the time when the 
other notes of the same class matured, on the ground of public policy, but 

•For other cases see same topic à § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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would enjoin prosecution of an action thereon until tlie creditors were 
on an equality. 

[Ed. Note. — For other cases, see Corporations, Cent, Dig. §§ 2178-2181 ; 
Dec. Dig. S 547.*] 

In Error to the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

Action at law by the First National Bank of Beaumont, Tex., against 
the Security Investment Company of Pittsburgh. Judgment for plain- 
tifif, and défendant brings error. Reversed. Also suit in equity by 
M. K. McMuIlin, doing business as M. K. McMulIin & Co., against 
the First National Bank of Beaumont, Tex., and the Security Invest- 
ment Company. Decree for défendants, and complainant appeals. Re- 
versed. 

James W. Collins, of Pittsburgh, Pa., and S. O. Levinson and 
Chester E. Cleveland, both of Chicago, 111., for Security Investment Co. 

W. S. Moorhead and John S. Wendt, both of Pittsburgh, Pa., for 
First National Bank of Beaumont, Tex. 

Reed, Smith, Shaw & Beal, of Pittsburgh, Pa., for M. K. McMullin. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below the First Na- 
tional Bank of Beaumont, Tex., brought an action at law against the 
Security Investment Company of Pittsburgh to recover a balance of 
$4,263.98 on a note of the latter for $10,308.33, payable December 7, 
1910. Thereafter M. K. McMullin, a créditer of said Security Com- 
pany, filed a bill in equity against the Bank and the Security Company, 
praying the former be enjoined from prosecuting said claim to judg- 
ment until May 1, 1913, and that the Security Company be enjoined 
from paying said note and from giving any préférence to said Bank 
over him and other creditors similarly situate. The Bank's demurrer 
thereto the court below sustained, and dismissed the bill. Thereupon 
McMullin took this appeal. Trial by jury having been waived in the 
law case, the court heard the case, and entered judgment for the claim 
in suit in favor of the Bank, whereupon the Security Company sued 
ont this vvrit of error. In this court the cases were heard, and will be 
disposed of together. 

The statement of claim in the law case averred inter alla that the 
Security Company gave and duly registered its promissory note on May 
1, 1908, to the Bank, a copy of which was attached, for $10,308.34, with 
interest at S per cent., payable December 7, 1910, giving as collatéral 
security therefor 220 shares of the assenting stock of the Westinghouse 
Electric & Manufacturing Company; that the Bank, in pursuance of 
the provisions of the note and upon its nonpayment at maturity, had, 
after notice, sold said stock at public sale, and realized theref rom a net 
balance of $7,450.30, after application of which there still remained 
impaid the $4,263.98 for which suit was brought. 

Without entering into détail at this point, it suffices to say the Se- 
curity Company defended on the ground that the plaintiff, having as a 

*For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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creditor surrendered its prior indebtedness and accepted the présent 
note, in pursuance of a plan of composition covering ail the indebted- 
ness of said Company, should not, on grounds of public policy, be per- 
mitted to enforce the same, as thereby the plaiiitiiï would be enabled 
to obtain a secret préférence and an undue advantage over creditors 
of like order. It also claimed that the Bank, having no right to enforce 
payment of the note in advance of the claims of other creditors, its 
sale of the collatéral was unwarranted, and for its unlawful sale the 
Security Company was entitled to recover by way of certified balance, 
under the Pennsylvania statute, its damages of several thousand dol- 
lars. 

Turning to the plaintiff's pleadings, we note, first, that what is hère 
sought to be enforced is an executory contract in the shape of a note 
payable in futuro; and, secondly, that this note is not an orig- 
inal undertaking between the parties, but, as it states, it (to- 
gether with another of like amount) is a "secured extension note," 
the paymfcnt of interest thereon is conditioned "as defined in 
the plan dated March 6, 1908," for the extension of its debt and the 
protection of its interest in the Westinghouse Electric & Manuf acturing 
Company, and "this note is issued under and in pursuance of article 
1 of said plan, to which référence is hereby niade for a description of 
the rights of the registered holder hereof and of the company. For 
the security of this note the company bas deposited with the registered 
holder hereof the following property, 220 shares Westinghouse Electric 
& Mfg. Co. assenting stock." It therefore appears by the plaintiff's 
own showing that it is invoking the court's aid to enforce an executory 
contract, and that such contract, by its own récitals, is created by a 
plan "for the extension of its debt and the protection of its interest 
in the Westinghouse Electric & Mfg. Company," and "under and in 
pursuance of article 1 of said plan." The plaintiff, thus seeking the; 
aid of a court of law to enforce an executory contract which déclares 
it was made pursuant to such extension plan, stands in the position of 
one affirming the plan, and of its provisions the law will take notice. 

Turning, then, to such plan, it appears that on October 23, 1907, 
the United States Circuit Court for the Western District of Permsyl- 
vania appointed receivers for the Security Investment Company, the 
défendant, into whose hands the assets of such company passed and 
were held by the court through such receivers for the benefit of its 
creditors. This action was necessary to prevent the sacrifice of its 
resources. Among its creditors at that time in what, under the plan 
referred to in the note in suit, is known as class B — that is, creditors 
whose collatéral security was less than their indebtedness, were the 
complainant, McMullin, in the sum of $130,453.82, and the respondent 
Bank in $20,000. The Bank then held as collatéral for its indebtedness 
440 shares of the capital stock of the Westinghouse Electric & Manu- 
facturing Company. On the same day the court appointed receivers 
for the latter company, and took over its assets. At that time the face 
value of the $22,000 of the Bank's said collatéral was of the real value 
of $10,000. In order to rehabilitate the Electric Company, it was nec- 
essary, among other things, for its stockholders to furnish several mil- 
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lions of additional capital, and, as the Security Company owned 231,000 
shares of the stock, it had to furnish its quota. To do this it was nec- 
essary for the Security Company, the bulk of whose resources consisted 
of said shares, to secure not only an extension of its indebtedness from 
its creditors, but induce them to loan to it the money necessary to aid 
in the rehabilitation of the Electric Company. To that end an exten- 
sion plan was submitted to ail its creditors, which, in gênerai, provided 
for an extension by ail creditors belonging to class A — that is, those 
holding collatéral equal to or in excess of their indebtedness, who were 
to surrender their notes and receive in lieu thereof notes payable in 
three years — and ail in class B were likewise to surrender their notes, 
and receive in lieu thereof notes payable in five years. It is therefore 
apparent that the plaintifif, whose indebtedness falls under class B of 
said plan and for which it was entitled to payment in five years, is by 
this note seeking to enforce payment in two years, a préférence of three 
years over McMullin, the complainant, and ail other creditors of class 
A, and likewise a préférence of one year over ail creditors in class B. 
It is therefore manifest that, unless some valid ground exists justifying 
this inequality, this action should, as prayed for by McMullin's bill, be 
enjoined until such time as the plan provides for the payment of ail 
members of class B, and thus enforce that equity of equality which is 
the due of ail creditors of like class. To justify such inequality, the 
Bank says this préférence was given to it by the reorganization com- 
mittee, that on the strength of that concession and on that alone it sur- 
rendered its note, and accepted, inter alla, the extension note in suit. 
To this contention the answer is, first, that such act of the committee, 
in virtually establishing a third class of creditors, was beyond the pow- 
ers conferred upon it ; and, second, that the préférence given plaintiff 
by the committee, being unknown to McMullin and his fellow creditors, 
will not be enforced by the law. In the provisions defining the povvers 
of the committee, we find no conferring of such power as was hère 
exercised. Without entering into a discussion of the scope of the dis- 
cretionary powers vested in such committee, it suffices to say that, if it 
had a right to exercise such power in behalf of the plaintiff, it had the 
right to do so for every other créditer ; and to give such discretionary 
scope to the reorganization committee would be to substitute for the 
proposed plan, which was based on the equity of equality of ail cred- 
itors of like class, a preferential, individual, and undisclosed inequality, 
the effect of which might be the prématuré sweeping away of the assets 
from ail the other creditors. Such agreement for a préférence as hère 
given being unauthorized and without notice to other creditors, the 
law will not enforce it. McMullen v. Hoffman, 174 U. S. 654, 19 Sup. 
Ct. 839, 43 L. Ed. 1117, and cited in 6 Am. & Eng. Ency. Law, p. 
395. And this the law does, not in relief of a défendant, but on the 
higher grounds of public policy. Pittsburgh v. Monongahela (C. C.) 
139 Fed. 782. 

The Bank contends it is not bound by the provisions of the plan 
because it allèges it never agreed thereto, averring that ail it did was 
to accept the note under its express agreement, to which the Security 
Company by the plan committee agreed, that its indebtedness "will ma- 
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ture and bepaid with interest as foUows : One half thereof in one year 
from the date the plan goes into. opération; the otber lialf within two 
years from said date. Tiie foregoing is conditioned on the successful 
consummation of the plans of reorganization, and if such plans do not 
go into effect, then the foregoing is void." But the manifest purpose 
of the Bank was to hâve the plan, as proposed, consunamated, for with- 
out its consummation its claim was likely to be lost in large part. In- 
deed, to quote its own words, the stipulation was "conditioned on the 
successful consummation.pf the plans of reorganization." But coupled 
with this approval of a plan based on a continuation amongst ail 
creditors of that equity of equajity which the creditors already had on 
the assèts then in the hands of the Circuit Court, this Bank, with a 
selfishness that was exceptional among the thonsands of indulgent 
creditors, added the inéquitable condition that the Security Company^ 
was to give it a note which was preferential, which gave it a material 
advantage over other creditors and which was not warranted by the 
plan which it desired consummated. But, in exacting such exceptional 
conditions, the Bank in its inéquitable zeal ignored significant facts. 
Thèse were that its fellow creditors, and not its debtor, were the real 
parties in interest in the property which was then in the hands of the 
court, knowledge and implied consent by whom to such a préférence 
were requisite to its validity ; and, second, that against the enforcement 
of such agreements between a debtor and a secretly favored creditor the 
law sets the stern barrier of a refusai to allow its process and powers 
to aid in consummating an injustice to that great number of other cred- 
itors, to whose consent for an extension on the basis that ail creditors 
of a class should be treated alike is due the fact that to-day this great 
industry bas been saved from disintegration and its indebtedness, in- 
cluding that to the plaintiff, made good. 

In accordance with the views expressed, the record in the law case 
will be remanded, with directions that the judgment in the law case be 
reversed, and that judgment be entered in favor of the défendant, but 
without préjudice to the plaintifif, after May 1, 1913, to sue the Security 
Company for any balance of indebtedness, and without préjudice to the 
right of the Security Company, in such action or by original action, to 
enforce any rights or claims it may hâve against said Bank arising 
from its alleged prématuré sale of collatéral, or its alleged failure to 
loan funds. In the equity case, the decree dismissing the bill is reversed 
and the record remitted, with directions to enter a decree overruling 
the demurrer, the Bank to pay the costs of both cases in this court. 
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CLYDE IRON ^YORKS V. FRERICHS et al. 

(Circuit Court of Appeals. Fiftli Circuit, Marcli 11, 1913. Rehearing 
Deiiied April 8, 1913.) 

No. 2,323. 

1. Sales (§ 61*)-^ExBcrT0BY Contraot — Sélection or Goods. 

A contract for tlie sale of machinery to lie shipped froni Minnesota tO' 
Louisiana was exec-utory untll'the ni!iolilner.v was selected and separated 
f rom the seller's gênerai stock and appropriated to the sale, botb undér 
tlie gênerai law and as provlded by Rev. Civ. Code La. art. 2456. 
. [Ed. Note. — For otlier cases, see Sales, Cent. Dig. p 102-170 ; Dec. 
. lilg- § 61.*] 

2. S.\LEs (^ 451*) — CoxDiTioXAL Sales — State Law — Extraterkiïorial 

FOHCE. 

The Louislana law, holding conditional sales Ineffective, bas no extra- 
territorial force to invalidate a conditional sale contract for the sale of 
machinery before or at the time of the delivery of the machine in Minne- 
sota for transportation to Louisiana, so as to pass the title to the buyer 
before it had paid the purcliase priée, since, as the condition was effective 
in Minnesota, the title did not pass on delivery to the carrier. 

lEd. Note.— For other cases, see Sales, Cent. Dig. § 1323; Dec. Dig. § 
4.51.* 

What constitutes a contract of conditional sale, see note to Dunlop v. 
Mercer, 80 C. C. A. 448.] 

3. Sales (§ 47&*) — ^Cokditional Sales — Validity — Lien for Unpaid Pur- 

CIIASE rRlCE. 

A lumber eompany purchased certain machitiery under a conditional 
contract of salé, reserving title in the seller iintil the priée was paid, the 
machinery to he shipped from the seller's place of business in Minnesota 
to the buyer in Louisiana, and to be paid for $1,000 cash and the re- 
maiuder in 30-day notes to be executed on arrivai of the machine in 
Louisiana. The réservation of title was valid in Minnesota, but invalid 
in Louisiana ; its place there belng taken by Itev. Civ. Code Ua. art. 
3227, giving the seller a lien for the unpaid purchase price. Ileld that, 
on a sale of the machine by receivers of the buyer before the price was 
paid. the seller was entitled to a lien on the proceeds for the unpaid 
portion of the priée, regardless of whether the contract was enforceable 
accordlng to the law of Minnesota or Ix)uisiana. 

|Ed. Note. — For other cases, see Sales, Cent. Dig. §§ 1418-1438; Dec. 
Dig. § 479.*] 

Appeal from the District Court of the United States for the Eastern 
District of Louisiana ; Ruf us E. Poster, Judge. 

Intervention by the Clyde Iron Works against H. J. Frerichs and 
another, as receivers of the Greenlaw Lumber Company, Limited. De- 
cree for défendants, and plaintiiï appeals. Reversed and remanded. 

Edwin T. Merrick, Walter S. Lewis, Philip Gensler, Jr., and Ralph 
J. Schvvarz, ail of New Orléans, La., for appellant. 

F. L. Richardson and Frank Soûle, both of New Orléans, La. (L. 
A. Morphy, on the brief), for appellees. 

Before SHELBY, Circuit Judge, and NEWMAN and GRUBB, 
District Judges. 

•For other cases see same topio & | numbek in Dec. & Am. Digs. 1907 to date, & Kcp'r Indexe» 
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SHELBY, Circuit Judge. A contract was made and signed at 
Ramsey, La., November 29, 1909, between the appellant, the Clyde 
Iron Works, and the Greenlaw Lumber Company, for the sale by the 
former to the latter of a log-handling machine and swinging boom 
for $2,900. The machine was to be "deHvered f. o. b. cars Duluth, 
Minn." One thousand dollars of the purchase money was to be paid in 
cash ; the remainder in ten installments of $190 each, for which notes 
were to be given on the arrivai of the machine in Louisiana. The first 
note was to be due in 30 days, and one note every 30 days thereafter. 
The price was to include the costs of "the services of a man to su- 
perintend in the érection of the machine" in Louisiana. It was pro- 
vided that, if the buyer decided that the machine was not suitable for 
the work, it could return it to the seller at Duluth and pay return 
charges. The contract contained the foUowing clause: 

"It Is understood that the légal title to said machine shall remain In you 
[the seller] untll fully paid for, and any note or other blU of exchange given 
you for any portion of the purchase price of said machine, or any judgment 
obtained thereon, shall not be deemed a payment hereunder until the same 
is actually paid in cash." 

The machine was shipped and erected, and was accepted by the 
buyer. The purchase money was ail paid, except $760 and interest, 
which is still due the seller. Receivers were appointed by the lower 
court for the buyer, the Greenlaw Lumber Company, and they took 
possession of the machine. A controversy arose between the receivers 
and the seller as to whether the latter had a vendor's lien or privilège 
on the machine for the unpaid purchase money. The machine was sold 
by order of the court, with other property of the company, and its 
price brought into court, which is more than the amount due to the 
seller. The seller, by întervening pétition, claimed payment in full as a 
preferred créditer, and the receivers of the buyer contested the claim, 
not denying that the seller was entitled to rank as an ordinary creditor 
for the sum still due on the machine. 

The District Court decided, confirming the report of the spécial 
master, that the seller was entitled to recover only as an ordinary cred- 
itor, and dismissed its intervening pétition in ail other respects. The 
seller, the Clyde Iron Works, appealed to this court, and assigns the 
decree as error. 

The ultimate and only practical question is whether or not the seller, 
out of the fund derived from the sale of the machine, is entitled to 
payment in full of the purchase money, or is it entitled to share only as 
an ordinary creditor ? 

If the contract of sale was made in Louisiana, and is to be governed 
by the law of that state, the seller would hâve a lien or privilège for 
the unpaid purchase money. Civil Code La. art. 3227. 

[1] The written contract signed in Louisiana provided for the de- 
livery of the property on board cars in Minnesota. The identical 
machinery sold had not been selected when the contract was signed. It 
was subsequently selected and delivered to the carrier. Both under 
the gênerai law and under the Louisiana Code, the contract was execu- 
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tory until the machine, the object of the sale, was selected and sep- 
arated from the seller's gênerai stock, and so appropriated to the sale^ 
Benjamin on Sales (7th Ed.) § 311, and note; Civil Code La. art. 2456. 
It appears, therefore, that the executory contract was consummated 
in Louisiana, but the executed contract was consummated by sélec- 
tion, séparation, and delivery in Minnesota. The appellant's conten- 
tion is that, when such is the case, the contract is to be treated as a 
sale made in Louisiana and to be governed by the laws of that state. 
Erman & Cahn v. Lehman, 47 La. Ann. 1651, 18 South. 650, and Mc- 
Lane v. His Creditors, 47 La. Ann. 134, 16 South. 764, are cited as 
sustaining this view. Later cases, however, modify, if they do not 
overrule, the doctrine of the two cases last cited, and indicate that 
an executory contract for the sale of an indeterminate object would 
not become an executed sale till the object is identified and appro- 
priated to the sale, and that, if such appropriation did not occur in 
Louisiana, the contract of sale is not a Louisiana contract. State v. 
Shields, 110 La. 547, 555, 34 South. 673 ; George D. Witt Shoe Co. v. 
J. A. Seegars & Ce, 122 La. 145, 47 South. 444. In the présent case, 
this appropriation occurred, as we hâve said, in Minnesota. Relying 
on the cases last cited, and others reaffirming that doctrine, the appel- 
les contend that "title in the machine" passed to the Greenlaw Lum- 
ber Company on the delivery of it to the carrier, and that the execu- 
tory agreement made in Louisiana became an executed sale in Minne- 
sota, and that the Louisiana statute, giving a privilège for the purchase 
money, is inapplicable, It is true that the contract only became an ex- 
ecuted contract of sale on the sélection, séparation, and delivery of the 
machine in Minnesota ; but it is not true that the title passed from 
the seller to the buyer on such delivery. The contract, in express 
terms, retained the title in the seller until ail of the purchase money 
was paid. Such rétention of title would not be valid or effective in 
a contract of sale consummated in Louisiana, where conditional sales 
are not recognized as valid (Barber Asphalt Paving Co. v. St. Louis 
Cypress Co., 121 La. 152, 46 South. 193) ; but they are recognized as 
valid in Minnesota (Minneapolis Harvester Works v. Hally, 27 Minn. 
495, 8 N. W. 597; Dyer v. Thorstad, 35 Minn. 534, 29 N. W. 345; 
Keystone Mfg. Co. v. Cassellius, 74 Minn. 115, 76 N. W. 1028), and 
they are also held valid under the gênerai law (Harkness v. Russell, 
118 U. S. 663, 7 Sup. Ct. 51, 30 L. Ed. 285), and are upheld and en- 
forced by this court, unless the local law prevents (Southern Hard- 
ware & Supply Co. v. Clark [C. C. A.] 201 Fed. 1). Conditional sales 
are almost universally sustained as entirely lawful, 1 Mechem on 
Sales, § 564. In some states they are construed to be chattel mort- 
gages. They are made in many différent forms (1 Mechem on Saies, 
§ 561) ; but in every instance they constitute a security for the pur- 
chase money. If valid in Louisiana, they would be of little use, as a 
lien exists there by statute for the purchase money. 

[2] The Louisiana law, holding conditional sales ineffective, has no 
extraterritorial force to invalidate the condition in the contract before 
or at the time of the delivery of the machine in Minnesota, so as to 
make the title pass to the buyer before it had paid the purchase money. 
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The condition being effective in Minnesota, the title did not pass on the 
delivery to the carrier. 

[3] The appellant contends that the moment the machine reached 
Louisiana the situation changed, "because the Louisiana law will not 
recognize a conditional 'sale of this kind," and consequently title did 
not pass till the machine came within the state of Louisiana. It is 
claimed, therefore, that both the executory and executed contracts 
were consummated in Louisiana, and that it follows that a lien exists 
for the unpaid purchase money under the Civil Code. That may be 
true, or it may not be true. A décision of that question does not seem 
to be necessary. 

We repeat that the ultimate and only practical question is whether 
or not the seller is entitled to payment in fuU ont of the money in court 
of the remainder due on the purchase, or is it entitled only to share 
with the other creditors? 

The case is certainly governed, as to the disputed question, by either 
the Minnesota or the Louisiana law; for the completed sale was ef- 
fected in one of thèse states or the other. If it is governed by the 
law of the former state, the contract secured ail of the purchase money 
by retaining title in the seller till the purchase money was ail paid, and 
the fund in court arising from its sale equitably belongs to the appel- 
lant to the extent of the amount due on the machine. If the case is 
governed by the Louisiana law, the statute gives the privilège or lien 
for the unpaid purchase money. In either view, therefore, the appel- 
lant would be entitled to fuU payment. A contrary conclusion can 
only be reached by treating the contract as a Louisiana contract to de- 
feat the provision making the sale a conditional one, and by treating 
it as a Minnesota contract to prevent the application of the Civil Code 
allowing the privilège for the unpaid purchase money. We do not 
think the Louisiana jurisprudence can be used to brush the Minnesota 
law aside and not take its place ; it cannot be used to divest the seller's 
title retained by the contract, and not stand to give the seller the privi- 
lège or lien granted by it. 

We are of the opinion that the appellant is entitled to payment as a 
preferred creditor out of the fund produced by the sale of tlie ma- 
chine. 

The decree is reversed, and the cause remanded, with instructions to 
enter a decree conforming to the opinion of this court. 



In re SÏAE SPRING BED CO. 
(Circuit Court of Appeals, Third Circuit. February 15, 1913.) ' 

No. 1,691. 

BANKRUPTCY (§ 136*) — CONTEMPT — DiSOBEDIENCE OF OrDEIÎ — PujfISIIMENT. 

ïhe attoriiey for a banlîrupt coriioration. on tbe eveniug before the 
filing of tbe pétition, and after the directors Inul adniltted Its insolvency, 
procured a loan at a liank for tlie corporation secured by a pledse of its 
accouuls reeeivable, and witli tlie nuiney toolv up a uinnber of unma- 

*For other cases see sarne topio & § numbeu la Dec. & Am. Digs. Ua^ to date, & Rep'r Indexe» 
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tured notes of thlrd persons which the corporation had indorsed and 
dlscounted. Af ter- the appointment of a receiver on the next day by an 
order directlng the oiEcers, agents, and attorneys of the bankrupt to 
turn over to hlm ail notes, etc., in their possession, which order was 
made with the knowledge and consent of the attorney and pending the 
examination of the bankrupt concerning such notes, the attorney turned 
the notes over to the président, who destroyed or otherwise disposed of 
them. Meld, that the respondent was guilty of a flagrant contempt of the 
court which justifled a definite punitive sentence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 233, 235; 
Dec. Dig. § 136. *j 

In Error to the District Court of the United States for the District 
of New Jersey ; John Rellstab, Judge. 

In the matter of the Star Spring Bed Company, bankrupt. Mendel 
Makowsky was adjudged guilty of contempt, and brings error. Af- 
firmed. 

A. A. Silberberg, of New York City, for plaintiiï in error. 
Rosenberg & Levis, of New York City, for trustée. 

Before GRAY, BUFFINGTON, and McFHERSON, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below, the Star Spring 
Bed Company was adjudged bankrupt on April 19, 1911, and one Bild- 
er was duly appointed its receiver. On the same day the receiver 
served on Mendel Makowsky, its président, a copy of the order of 
court appointing him receiver, which order directed "ail attorneys, 
agents, officers and servants of said alleged bankrupt f orthwith deliver 
to said receiver ail * * * notes, * * * securities and ail 
other choses in action * * * jn the possession of them or either 
of them." Such order had been made with the knowledge of Abraham 
A. Silberberg, who, by indorsement thereon, as attorney for the bank- 
rupt, consented to the making thereof. At the subséquent taking be- 
fore the référée of the testimony of Makowsky, Harris Gutman, the 
treasurer, and Silberberg, who was also the personal attorney of Ma- 
kowsky, it appeared that on the day previous to the filing of the péti- 
tion, at a meeting held at Silberberg's office, the directors of the bank- 
rupt conceded its insolvency, and in pursuance thereof a formai ac- 
knowledgment of that fact was subsequently signed and filed in the 
case. Later in the day, and after banking hours, Silberberg went to 
the Union National Bank of Newark, N. ]., and after an interview 
with the président and cashier thereof obtained a loan of $20,000 on 
the bankrupt's demand note, securing the same by the assignment of 
$29,000 of accounts receivable owned by said bankrupt. With this 
$20,000 Silberberg then took up and received from the bank 29 prom- 
issory notes of third parties, which had not matured and which the 
bankrupt had previously indorsed and had the bank discount. The 
testimony also showed that Makowsky, who had received the notes 
from Silberberg, refused to surrender them to the receiver. Thèse 

•For other cases see same topio & § numbbh in Dec. £ Am. Digs. 1907 to date, & Rep'r Indexe* 
203 F.— 41 
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facts were brought to the attention of the court by its receiver, who, 
in a pétition, averred that : 

"The said notes hâve not been destroyed and hâve not been surrendered 
to the makers, and that the said notes are In the possession, custody, and 
control of the said bankrupt and its otficers, agents, and attorneys." 

He further averred that he feared Gutman and Makowsky might 
flee the jurisdiction of the court and prayed they be attached and ad- 
judged guilty of contempt and punished for violation of said order. 
Thereupon the court, having before it the testimony taken and the 
pétition of its receiver, issued an order directing Makowsky and Gut- 
n\an to appear on a day certain "and then and there show cause why 
they should not be adjudged guilty of contempt as prayed for in said 
annexed pétition, and why they should not be punished, as may then 
be determined, for such contempt." This order was duly served on 
both men. Before the hearing Gutman committed suicide, andJVIa- 
kowsky did not appear at the return day, whereupon the court duly 
noted Makowsky's default and directed an attachment, on which Ma- 
kowsky was attached by the marshal. Thereafter Makowsky presented 
a pétition praying, for various reasons, given in excuse, that he be 
relieved of his default in not appearing as above noted and also that 
he be granted a hearing on the merits. On considération thereof the 
court released Makowsky on bail, and, on his application, a référence 
was made to a spécial master to take testimony to be adduced by him 
for the purpose of purging himself of contempt. Full proofs were 
taken, the same fully argued, and the court filed an exhaustive opin- 
ion. Without now referring to the importance and value of the notes 
in question, and whether they were, as claimed, accommodation notes, 
it suffices to say that the court f ound, inter alla : 

"Tlie substitution of bankrupt's book accounts in place of thèse notes at 
the banlj was for the purpose of canceling tlie obligations of such alleged 
accommodation paper. At the time of the serving of such order upon Ma- 
kowsky, thèse notes were still in the possession of Attoruey Silberberg. Sub- 
sequeutly they were turned over to Makowsky. * * * ri'he attorney knew 
of the making of sucli order. In fact, lie was instrumental in the niaking of 
it and the appointmeut of the receiver, and, if thèse notes are property ei- 
ther owned by the bankrupt or in possession of its oflicers or agents at the 
time of making such order, Silberberg as the attorney havlug had possession 
of tliem, and Makowsky, as président of the corporation, admittedly having 
received such notes after the making of such order, bo'îi are accountable 
for their disiwsition. * * * xhe withholding of such notes from the re- 
ceiver, and their subsefxuent destruction or surrender to the makers, not only 
frustrated tlie nullifylng of such intended préférence, but actually effected 
It and made impossible an exchange with the bank, and without which it 
is extremely doubtful that the préférence glveu to it eau be avoided. * * * 
The failure of Makowsky to turii over thèse notes after they came into his 
possession was a disobedience of the court's order. "VVas it willful and con- 
temptuous? He now pleads ignorance of the contents of that order and 
couples such exculpation with the statement that if he had known they were 
wanted by the receiver he would hâve turned theni over. 

"But no one impartial to the issue hère raised can read the testimony that 
has been introduced in this case and fail of the conclusion that Makowsky 
did know that such notes were wanted by the receiver, and that he pur- 
posely prevented them from being turned over. Ou May 11, 1911, he testified 
before the référée that he did not hâve the notes, but that Silberberg had 
them. Subsequently, and before the 16th of May, to which his further ex- 
amination had been eontinued, he obtained them from Silberberg, and after 
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consultation with Gutman, tlie treasurer of the Company, he, on thàt very 
day, and but a few hours before he was agaln to testify, either alone or iu 
conjunction with Gutman, destroyed or otherwise disposed of them. Silber- 
berg dénies that he had the notes on May 12th, but says that he had turued 
them over to Makowsky before that date. Whether they were actually de- 
stroyed or sent to the makers thereof is immaterial. The fact that he ob- 
tained them from the bankrupt's attorney after the servlng of the order 
upon him to turn over, and when he knew that they were sought on May 
12th, taken in conjunction with the préparation for taking thëm up before 
the bankruptcy proceedlngs were Instltuted, and the intended purpose for 
procuring them, and his subsequently disposing of them, speak forcibly, not 
only upon the knowledge of Makowsky as to his duty to turn them over 
to the receiver, but of the underlying evil motive for their not being turned 
over. To my mind it is a clear case of willful and evil-minded contempt of 
the order of this court, and cannot be Ilghtly regarded in view of the In- 
jurious conséquences directly falling upon the gênerai creditors in this case, 
and those likely to f ollow in other cases If but sUght punishment is inflicted. 
Every one conversant with the administration of bankrupt estâtes has found 
numerous manifestations of attempts by bankrupts to secrète thelr properties 
from their creditors or to turn them over to favored creditors, with the pur- 
pose of either repossessiug such property themselves or ingratiating them- 
selves with the favored creditors that they may hâve their subséquent flnan- 
cial assistance." 

An examination of the testimony satisfies us that the court was fully 
justified in its findings and conclusions. The offense was flagrant. The 
receiver was the hand of the court, its own officer, appointed, as pro- 
vided by the statute, "for the préservation of estâtes, to take charge of 
the property of bankrupts after the fiHng of the pétition." Thèse notes, 
as clearly appears, were in the hands of either Makowsky or Silber- 
berg, his attorney, at the very time testimony was being taken explain- 
ing the transaction concerning them, and there was a clear intent in 
the minds of both men that thèse notes should not be delivered to the 
court's oiificer. As the court said, "both were accountable for their dis- 
position." Indeed, Silberberg (and he reflected the attitude of Ma- 
kowsky, as well as his own disregard of his duty as attorney of the 
bankrupt and as an officer of the court), when asked why he did not 
permit the court to décide the controverted question of the ownership 
of thèse notes, said, "I will take the responsibility for judging that." 
If answer to such contention, or condemnation of such conduct, were 
required, it is found in Gompers v. Buck, 221 U. S. 450, 31 Sup. Ct. 
501, 55 L. Ed. 797, 34 L. R. A. (N. S.) 874, where the court say: 

"If a party can make hlmself a judge of the validity of orders which hâve 
been issued, and by his own act of dlsobedience set them aside, then are the 
courts impotent, and what the Constitution now fittingly calls 'the judicial 
Power of the United States' would be a mère moekery." 

The very opposite course to that laid down as above by the Suprême 
Court was adopted by Makowsky and Silberberg in référence to thèse 
notes. As a direct resuit of their willful acts the notes hâve either 
been destroyed or bave gone beyond their, or the court's, power to 
reclaim them. In so doing, ail possibility of affording any remédiai 
relief to the parties in interest has passed beyond the court's power, 
and they (Makowsky and Silberberg) hâve themselves removed the 
case from the sphère of remédiai contempt where a court might make 
the contempt commitment conditional on the notes being returned, and 
where, as said in Re Nevitt, 117 Fed. 461, 54 C. C. A. 635, the person 
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adjudged in contempt "carries the keys of his prison in liis own pock- 
et." By their conduct they hâve gone further and made the case one 
of punitive contempt where the only thing left is for the court by a 
définitive sentence to ptinish for a past disobedience and afïord an ex- 
ample to others so minded. Indeed, the disobedient refusai to deliver 
thèse notes and their subséquent surrender and destruction bas brought 
about a condition fully described in the words of the Suprême Court 
in 221 U. S. 442, 31 Sup. Ct. 498, 55 L. Ed. 797, 34 L. R. A. (N. S.) 
874: 

"On the other hand, if tlie défendant does that which lie lias beeu coiu- 
nianded not to do, the disobedience is a tliintr accoini)lished. Iniprisomiient 
caniiot undo or remcd.v what lias been done nor alïoi'd auy com])ensatioii for 
the pecuiilary Injiiry caiised by the disobedience. If the sentence Is llmlted 
to iniprlsonment for a definite perlod, tlie défendant Is fnrnished no key, and 
lie camiot shorten the tenu by proniising not to repeat the offense. Such 
imprisonnient opérâtes, not as a reruedy coerclve in its nature, but solely as 
punishment for the coiupleted act of disobedience." 

The sentence and judgment of the court below is therefore affirmed, 
and the record remanded, with instructions to carry out such sentence. 



LEE V. NEW RIVER & POGAHONT.\S CONSOL, COAL CO. 

(Circuit Court of Appeals, Fourth Circuit March 6, 1913.) 

No. 1,084. 

Death (§ 24*) — MiNORS — Negligei\ce of ISeneficiary — ^Imputation to Ad- 

MINISTEATOR. 

^^^le^e a fatlier, \yho, under the West Virginia law, was not only the 
sole guardlan of his nilnor son, but also entltled to the entlre recovery 
In an action for the son's wronsful death, knowlngly perinltted the boy 
to worlv as a trapi>er In a coal mine, where lie was himself eniployed, for 
26 hours consecutively without sleep, which incai)acitated the chlld 
from proteetins himself from dangers acconipiinylng the w-ork, and by 
reasoii of this he was killed by a niotor wlille asleep ou the track In the 
mine, the father's default was a bar to his clalin of damages for the 
chlld's death. aud was also Imputable to, and precluded a recovery by, 
the child's adminislrator. 

|Ed. Kote. — For other cases, see Death, Cent. Dig. §§ 25, 20; Dec. Dig. 
§ 24.*] 

In Error to the Circuit Court of the Unif ed States for the Southern 
District of West Virginia, at Charlestor ; ISenjamin F. Keller, Judge. 

Action by W. ly. Lee, as administrator of the estate of Charles Well- 
man, deceased, against the New River & Pocahontas Consolidated Coal 
Company, Judgment for défendant, and plaintifiE brings error, Af- 
firmed. 

Henry S. Cato and Adam B. Littlepage, both of Charleston, W. Va. 
(Cato & Bledsoe, of Charleston, W. Va., on the brief), for plaintiff in 
error. 

C. W. Dillon, of Fayetteville, W. Va. (Dillon & NuckoUs, of Fayette- 
ville, W. Va., on the brief), for défendant in error. 

•For other cases see same topic & § nwmbee in Dec. & Am. Dlgs. r907 to date. & Rep'r Indexe» 
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Before PRîTCHARD, Circuit Judge, and DAYTON and SMITH, 
District Judges. 

SMITH, District Judge. This case comes up upon a writ of error to 
a judgment in favor of the défendant in an action at law to recover 
damages for the defendant's negligently causing the death of a boy. 
The défendant is a coal mining corporation, and employs among its em- 
ployés those who are denominated "trappers." The duties of a frap- 
per appear to hâve been to open and close a trapdoor in the mine, which 
is closed or kept closed by the air pressure in the mine. The perform- 
ance of this duty requires no great amount of strength or intelligence, 
as it means simply the opening and closing of a door whenever it is nec- 
essary for the purpose of allovving the passage of cars loaded with 
coal from the mine, or their return empty to the mine. One Charles 
Wellman was employed as a frapper for this purpose. He was a youtti 
of about 14, and seems to hâve been perfectly capable in ail respects of 
performing his duties and understanding them thoroughly. He had ac- 
quired the nickname of "Speedy" from his activity and quickness in 
performing his work. He lived with his father, and his father was 
also employed in the mine. On the day of the accident which resulted 
in his death he had gone back to work after having performed his f ull 
duty the day before and during the night preceding; that is, the évi- 
dence showed that he had worked on the 16th day of Mardi from 
about 7 o'clock in the morning until about 6 o'clock in the afternoon, 
with the exception of an hour at dinner; that he had worked from 
about half past 7 o'clock on the evening of the 16th until nearly 6 
o'clock on the morning of the 17th, and had again gone to work at 
about 7 o'clock on the morning of the 17th, and was killed about half 
past 9. He was killed by an electric motor bringing cars loaded with 
coal out of the mine, and when it approached where the boy was he 
was lying apparently asleep, with his head resting upon one of the 
rails. When discovered by the brakeman on the motor, it was too late 
to permit the stopping of the motor, which ran over the boy, crushing 
his head, and causing almost immédiate death. 

The évidence shows that the working of the boy for this length 
of time, say practically the whole time from 7 o'clock in the morning 
of one day until half past 9 o'clock in the morning of the next day, 
with comparatively short stops for his meals, was with the knowledge 
of his father, who worked in the mine, and that when the boy went 
back to work on the morning of the second day, after having been at 
work ail of the preceding night, it was with the knowledge and assent 
of his father. There is some contest about what was the âge of the 
boy. The lavi' of West Virginia prohibits the employment in coal mines 
of any boy under the âge of 14 years, and requires that, in cases of 
(loubt, the parents or guardians of such boy shall furnish affidavits of 
their âges, and that any operator, agent, or mine foreman who shall 
knowingly violate the law, or if any person shall knowingly make a 
false statement as to the âge of the boy, they shall, upon conviction, be 
fined or imprisoned as the statute directs. There is some conflict in 
the testimony as to whether or not the affidavits or statements were 
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furnished in this case. The évidence for the défendants is to tlie effect 
that they did hâve written statements from his father that the boy 
was over the âge of 14. This is denied by his father, and there is évi- 
dence that the boy at the time of his death was under 14 years of âge. 
The testimony of his mother is that he was born on the 19th day of 
November, 1895, and according to the évidence his death occurred 
on the 17th day of March, 1909 ; so that he was under 14 years of âge 
at the time of his death. If it is proved, therefore, that he had been 
employed by the mining company with the knowledge that he was 
under the âge of 14, the parties responsible for that employment 
would be liable to the penalty imposed by the statute; and it also 
may be that the knowingly employing by the mine company of a boy 
under the âge of 14 years would be presumptive négligence on the part 
of the mining company. This last question, however, does not arise for 
décision at this time. There was évidence to the fact that his parents 
had made statements that he was over the âge of 14 years. 

The défendant interposed the défense that under the laws of West 
Virginia the father of the deceased was entitled to the benefit of what- 
ever would be recovered under this action for the death of the de- 
ceased. The action is brought by a third person as administrator for 
the estate of the deceased boy; but under the law of West Virginia, 
while this action is permitted to be brought by the administrator, yet 
the amount, when recovered, goes to the person who under the law of 
West Virginia would be entitled to inherit, had the deceased died in- 
testate. In the présent case it is admitted that Elisha Wellman, the 
father of the boy who was killed, is the person who would be sole ben- 
eficiary and entitled to the entire benefit of whatever might be recov- 
ered by the administrator in this cause. The answer of the défendant 
is in effect a plea in bar, that as the death of the boy was due to the 
fact that the said Elisha Wellman, the sole beneficiary, permitted, in- 
duced, and compelled his son to enter the mine and work on the day 
that he was killed, knowing that he was under âge, and knowing, fur- 
ther, that he had been already working for such a number of hours as 
would unfit him to carry on his work without sleep afterwards, to per- 
mit a recovery in this case would be to permit the father to recover 
in a case where the accident resulted from his own wrong, and that 
under the rule of law he is not under such circumstances entitled to re- 
cover, and that his bar in this respect bars also the suit by the adminis- 
trator. 

The évidence disclosed that the boy had been at work consecutively 
before he was killed for over 26 hours without sleep. It may be that, 
for one engaged in a hazardous occupation, the working beyond a 
certain number of hours without rest has the effect of unfitting him 
to protect himself from the hazards of the occupation; and it may be, 
further, that the permitting by an employer, such as the défendant coal 
mining company, any one, and especially a boy, to continue working in 
its employment, when that employment is a hazardous one, for a num- 
ber of hours consecutively without sleep, with such resuit as would 
physicàlly unfit the employé from protecting himself from the hazards 
of that occupation, might be construed to be négligence on the part of 
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the employer. Assuming, for the purposes of the décision in this case, 
that such is the case, and that the permitting by the coal mining Com- 
pany of this boy to work consecutively for 26 hours without sleep was 
négligence on the part of the employer, inasmuch as it permitted the 
employé to work when he was physically incapacitated from protecting 
himself from the dangers accompanying such work, yet that would still 
leave open the question, on the plea in bar interposed by the défendant, 
whether if the coal mining company was négligent in this respect, so as 
to authorize a recovery by the boy if he was living, or by any one who 
did not knowingly contribute to his death, can the father recover where 
he himself did îcnowingly contribute ? 

The gênerai rule of law is that where the death of a minor child is 
due to the négligence or the willful action of his father, and that father 
is the sole beneficiary, he is not entitled to recover. This rule would 
appear to be founded upon a very salutary rule of public policy. The 
minor child is supposed to be under the control and orders of his 
father. To allow one who has the control over a minor child to know- 
ingly and willfully subject him to a hazard which may resuit in his 
death, and then allow the person so acting to recover damages for 
the death occasioned by his wrongïul action in this regard, would be to 
ofïer a premium to the misuse by a parent or guardian or other person 
entitled of his powers over a minor. It is a question of public policy, 
and it is on this question of public policy, as we understand it, that the 
gênerai rule of law above referred to has been enforced. It may be 
that to effect this bar the act of the party permitting or directing the 
minor's conduct must be one of an active kind by one qualified to know 
the danger to which the minor would be subjected. If the father were 
of weak mind, or if he were a person not capable of knowing the dan- 
ger, or if the child's parent to recover were his mother, who also may 
not hâve been capable of estimating the danger, sO' as to rob the direc- 
tions given of the élément of intention to subject the minor to the 
risks of a hazardous occupation or act which might redound to the 
benefit of the person giving such instructions, the rule might well not 
apply. But where the case presented is that of one who is the party 
charged by law naturally with the control of and dominion over the 
minor, and he is a person v^'ho knows and can realize the dangers 
which the minor may be subjected to, or may subject himself to, under 
the instructions or with the knowledge of such party, and such party 
is one who will be the beneficiary in the case of the death of the minor, 
it would seem that the rule does apply, and does apply for the salutary 
reason that in such case the law will not permit the temptation to be 
offered to an unnatural parent of subjecting a minor in his control and 
charge to improper risks for the benefit of the parent. 

In the présent case, if there were no conflict on that point, it might 
be a question for the jury; but the évidence is by the father's own ad- 
mission and testimony that he knew the boy was employed in the mine, 
that he knew the boy had been worked or overworked the night before, 
and he knew the boy had gone back to work again that morning. His 
testimony is that on that very morning he was aware that his son had 
gone ahead of him in the mine to go to work. His father was a mine 
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worker, had been engaged in mining for more than 7 years, had been 
working in the very mine where his son was killed for near 6 years, 
and therefore must be presumed to hâve knovvn of ail the dangers at- 
tending his son's occupation. Knowing ail those dangers, and knowing 
that the boy had been working consecutively for 24 hours, and pre- 
sumably, therefore, knowing that to work without sleep for that time 
was calculated to so impair the faculties of a boy of that âge that he 
would not be able to protect himself against the hazards of his occu- 
pation, he yet permitted him to go back to work on the morning of 
the 17th, and in our view, as he is the sole beneficiary who would be 
entitled to receive whatever would be recovered in this action, to allow 
him to recover would be to allow him to get the benefit of a recovery 
despite his own wrong, and would be in violation of the salutary rule 
of law we hâve mentioned above. We hold, further, that the bar 
against the f ather's recovery in this respect will attach to any recovery 
by the administrator of the boy, who is practically a trustée for the 
father, for whose sole benefit he would recover in this action; and 
it foUows from this that the judge below was correct in instructing 
the jury that if they found under the circumstances of this case that 
the boy's father, who was tlie sole beneficiary, was himself guilty of 
négligence in respect to the boy's "employment on the occasion of his 
death, then the défense interposed operated, and there can be no re- 
covery, and the judgment below is afïirmed. 
Affirmed. 



MILLER V. OWENS. 
(Circuit Court of Appeals, Fourth Circuit February 4, 1013.) 

No. 1,115. 

1. MORTGAGES (§ 522*) FoRECLOSUEE PoWER OF SALE — AtTTnOKITT OF MAS- 

TEB. 

A foreclosure decree provided that the master should advertise the 
premises for sale on the first Monday In January next, or on some other 
convenlent sales day thereafter, on the following terras, and, should the 
purchaser fall within flve days to comply wlth the terms, the master 
should immediately advertise the premises for resale on the next sales 
day at the risk of the former purchaser. Held that, -where the pur- 
chaser at the first sale failed to comply with her bid, the master without 
further authority was authorized to readvertise and reseli. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. § 1522; Dec. 
Dig. § 522.*] 

2. Judgment (§ 720*) — Défenses — Estoppel. 

A mortgagor after purchasing at foreclosure sale, failed to comply 
•with her bid. She procured a temporary restraining order enjoining 
further proceedlngs to sell the property, on the ground that she had 
obtained an extension from the mortgagee; but on return of a rule to 
show cause the rule was discharged, and the temporary injunction dis- 
solved, from which no appeal was taken, whereupon the property was 
resold to the mortgagee, and the sale confirmed. Held, that the mort- 
gagor was estopped by the order dissolving the injunction to thereafter 

•For other cases see same toplc & § numbeh In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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claini that the resale was void, because of snch alleged agreement with 
the mortsagee. 

[Ed. Note.— For otber cases, see Judgment, Cent. Dig. § 1251; Dec. 
Dig. § 720.*] 

In Error to the District Court of the United States for the District 
of South Carolina, at Columbia ; Henry A. M. Smith, Judge. 

Action by Minnie H. Miller against L. B. Owens to recoyer cer- 
tain real property. Judgment for défendant, and plaintiff brings er- 
ror. Affirmed. 

This is an action at law, instituted in the District Court of tlie United 
States for the District of South Carolina, at Columbia, by the plaintiff in 
error (hereinafter referred to as plaintiff), Minnie H. Miller, against L. B. 
Owens, défendant in error (hereinafter referred to as défendant), to recover 
possession of a tract of land in tlie possession of the défendant. Both par- 
ties claim tln-ough a common source. It appears that on the 28th day of 
February. 1894. the plaintiff, being then the owner, executed a mortgage on 
the preiiiises involved in this controversy to Harriet Murchison, executrix. 
This mortgage was foreclosed, and at the sale Mrs. Harriet M. Beckwith, 
formerly Murchison, became the purchaser, and the master made her a deed 
on the llth day of July, 1898. Mrs. Beckwith conveyed thèse lands to the 
défendant, L. B. Owens, by deed dated March 12, 1907. The défendant in- 
terposed the judgnient of foreclosure and the conveyance of the premises to 
him as a bar to tlie plaintiff's title and her rigbt to recover. It appears that 
the plaintiff was made a party to the suit for foreolosure, and appeared and 
was represented by counsel at différent stages of that proceeding. A decree 
of foreclosure was passed November 10, 1896, and pursuant to this decree the 
premises were advertised for sale on sales day in January, 1897. At this 
sale the property was bid in, but the sale was not complied with, and by 
agreement of the parties the sale of the niortgaged property was then post- 
poned until sales day in January, 1898; but it appears that the premises 
were not actually readvertised for sale until sales day in February, 1898, 
at which time the sale was temporarily enjoined on motion of Mrs. Minnie 
H. Miller, on the ground of an alleged agreement by Mrs. Beckwith to give 
an extension of five years for the paynient of the judgment debt ; but upon 
the hearing the injunction was dissolved on March 5, 1898, and the property 
was agaln olïered for sale on sales day in April and May, 1898, and at the 
latter sale the premises in question were purchased by Mrs. Beckwith, to 
whom the master made deed on the llth day of July, 1898, as hereinbefore 
stated. This sale was confirmed by order of the court on July 13, 1898. 
Dater, in 1901, wlien Mrs. Beckwith was offering the land for sale, Mrs. 
Miller and her husband, Jasper Miller, forbade the sale and refused to yield 
possession. Upon rule upon theni to show cause why Mrs. Beckwith should 
not he put in possession under her deed, it was adjudged that she was en- 
titled to a writ of assistance to obtain possession, and the decree, among 
other tliings, stated : "Jasper Miller and Minnie H. Miller, their agents and 
tenants, be enjoined from interfering in any way with the exécution of 
said writ by the sherifC or the possession of said lands by Mrs. Harriet M. 
Beckwith." From this judgment Mrs. Miller and her husband appealed to 
the Suprême Court of the state of South Carolina, and, after a hearing by 
that court, the judgment of the lower court was affirmed. Mrs. Beckwith, 
being in possession pursuant to her deed and the judgment of the court 
on !March 12, 1907, conveyed the premises to D. B. Owens, the défendant, 
who has been in possession ever since. The case was ti'ied at the Kovember 
terni, 1911, and at the close of the testimony the court instructed the jury 
to return a verdict in favor of the défendant. The plaintiff excepted to the 
ruling of the court in this respect, and sued ont a writ of error to this court. 

"î'or other cases see same topic à i numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



650 203 FEDERAL EEPORTBR 

Stanyarne Wilson, of Spartanburg, S. C, for plaintiff in error. 
Melton & Belser, of Columbia, S. C, for défendant in error. 

Before GOFF and PRITCHARD, Circuit Judges, and McDOW- 
ELL, District Judge. 

PRITCHARD, Circuit Judge (after stating the facts as above). [1] 
It is stated in the brief for the défendant that: 

"Plaintiff assalls in this court title of défendant on the ground tliat the 
power of the niaster to sell under said decree was exhausted by the sale 
uiade by hini in Mardi, 1S98, and that he was withoiit poAver to resell, as he 
did, in May, 1898, aud that consequently his deed was a void act." 

An examination of the record discloses the fact that the sale was 
advertised for sales day in February, 1898, and that further advertise- 
ment of the premises was enjoined by the order of Judge Townsend, 
dated February 5, 1898, and this injunction was not dissolved until 
March 5, 1898. Therefore the advertisement of the premises for sale 
on the March sales day was precluded by the order that had been 
granted by Judge Townsend. It appears from the riiaster's report 
that the premises were advertised for sales day in April and May, 
1898. It appears from the decree of foreclosure of November 10, 
1896, that: 

"ïhe master for Richland county do advertise the niortgaged premises, as 
described in the complaint, for sale at pubUc auction * * * on the tirst 
Monday in January uext, or sooie other and couvenlent sales day thereafter, 
on the foUowlng ternis," etc. 

And in the fourth paragraph of the provision it is provided: 

" * * * Should an,y purehaser fail within flve days to couiply with the 
tenus of sale, the said niaster shall Inimediately thereupon advertise the 
sald premises for sale on the next sales day at the risk of the former pur- 
ehaser." 

Construing thèse two clauses together, to wit, "on any convenient 
sales day," and "should any purehaser fail within five days to comply 
with the terms of the sale, the ^aid master shall hâve the right to ad- 
vertise the sale for the next sales day at the risk of the former pur- 
ehaser," we find nothing in this provision to limit the number of sales 
that were to be made in pursuance of the decree. 

The second proviso cannot be construed to be a limitation upon the 
power of the master, but is, in our opinion, an additional authority, 
which could be exercised in case it was desired to resell at the risk 
of the former bidder, a right which the holder of the judgment inight 
waive. Under thèse circumstances, we do not think that there is any 
ground for the contention that there was a lack of authority to sell 
thèse premises at the time they were sold, and upon which the decree 
of confirmation was based. 

[2] At the conclusion of the testimony the learned judge who 
heard this case in the court below said : 

"I rule that the order of Judge Townsend, not appealed from, and the or- 
der of conflrniation of sale in the case of Murchisou, Ex'r, v. Miller et al. 
and the decree of the Suprême Court afBrming the decree below, as reported 
in Murchisou v. Miller, 64 S. C. 425 [42 S. E. 177], makes the matter res 
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ad.iudlcata, that If the plaintiff dld not raise, by way of objection to tlie or- 
der of confirmation of the sale, the spécifie point now raised, that is, tliat the 
original decree dld not contaln power to the master to resell in May, 1898, 
after Miller's failure to comply in March, 1898, that she could hâve raised it, 
and that she is concluded by that decree as to not only what she actually 
raised, but as to what was wlthin the scope of the proceedlngs, and which 
she could hâve raised in opposition to the confirmation of the sale. So I 
shall direct a verdict. « * * " 

In the case of Murchison v. Miller, 64 S. C. 429, 42 S. E. 178, to 
which the lower court referred, the Suprême Court of that state, 
among other things, said: 

"The contention in behalf of Mrs. Miller is that in 1897, after the order 
of foreclosnre herein, and after the said property vras bld in by Mrs. Miller 
at the flrst sale thereunder, and after she had failed to comply with her 
bid, Mrs. Beckwith, the mortgagee, agreed that, upon Mrs. Miller's paying 
up ail court costs and attorney's fées and paying §750, she (Mrs. Beckwith) 
would take a new mortgage exactly like the old one, providing for the pay- 
ment of the debt wlthin flve years, and that the proceedlngs instituted un- 
der the old mortgage should be ended and taken out of court, and that Mrs. 
Miller had eomi)lied with her part of the agreement. That there was any 
such agreement was denied by Mrs. Beckwith and her attorney, Mr. Shand, 
who cdntended that the agreement was merely to postpone the sale under 
the decree untll the flrst Monday in January, 1898. It appears that the prop- 
ert.y was advertised for resale in January, 1898, and was postponed at the 
request of Mrs. Miller. In February, 1898, on a pétition setting up the al- 
leged agreement, Mrs. Miller procured from Judge Townsend a temporary 
restrainlng order, enjoining proceedlngs to sell said property; but, upon 
return to the rule to show cause issued by him, the rule was diseharged, and 
the temporary Injunction was dissolved. Xo appeal was taken from Judge 
Townsend's order. The property was advertised and olïered for sale in 
March, 1808, and was bid in by Jasper Miller, who failed to comply with 
the terms of the sale. The premlses were resold in May, 1898, and pur- 
chased by Mrs. Beckwith, who received deed of conveyance dated July 11, 
1898, recorded August 12, 1898. This sale was confirmed by order of the 
court on July 12, 1898. If there was any such agreement as set up by Mrs. 
Miller, the order of confirmation stops her from assertlng it (Le Conte v. 
Irwln, 23 S. C. 111), not to mention the unappealed order of Judge Town- 
send, which refused to restrain said sale upon an application based upon 
said alleged agreement (Murchison v. Miller, 64 S. C. 429, 430 [42 S. E. 177])." 

Thus it will be seen that it was determined by the Suprême Court 
of South Carolina that, inasmuch as thèse lands were sold un- 
der a proceeding to which Mrs. Miller was a party, she was there- 
by estopped from asserting any agreement that she may hâve had 
with Mrs. Beckwith as to a further extension of time, independ- 
ent of the fact that she failed to take an appeal from the order of 
Judge Townsend, which refused to restrain the sale of thèse lands 
upon an application based upon said alleged agreement. 

The Suprême Court of South Carolina in Le Conte v. Irwin, 23 S. 
C. 112, stated the following; 

"If a party fails to make bis défense or présent his claini at the proper 
time and in the proper mode prescribed by law, he must take the consé- 
quences." 

Also in the case of Ruff v. Doty, 26 S. C. 178, 1 S. E. 710, 4 Am. 
St. Rep. 709, the Suprême Court said; 
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"An adjudication Is final and concluslve, not only as to the matter actuaîly 
determined, but as to any matter which the parties mlght hâve Utlgated and 
had declded as Incident to or essentially connected with the subject-matter 
of the litlgation, and every matter comlng within the legltlmate province of 
the original action, both of claim and défense." 

Under the circumstances, we are of the opinioti that the ruhng of 
the learned judge who heard this case in the court below was eminent- 
ly proper. For the reasons stated, the judgiiient of the lower court is 
affirmed. 

Affirmed. 



KEYSTOJN'B WAREIIOUSE CO. v. BISSBLL. 

(Circuit Court of Appeals, Secoud Circuit. February 10, 1913.) 

No. 152. 

Bankbuptct (§ 1G5*) — Pkefbrence— Cbeditor. 

Bankrupt was a mllling compaiiy, engaged in blendlng fleur which it 
purchased from varions sellers, who shipped it couslgued to tliemselves 
in care of défendant, which was a warehouse company. They made 
drafts on the bankrupt for the price, which they sent, with bills of lad- 
ing attached, to a bank for collection. Défendant received the flour, 
stored it in numbered compartments, and held It for the shippers until 
the drafts were paid, and then for the bankrupt, which withdrew it in 
quantlties as needed in its business. Wlthln four months prier to the 
bankruptey, without the knowledge of défendant, bankrupt made various 
withdrawals of flour from compartments contaiulug shlpments for which 
it had not paid, and on dl.seovery, being unable to replace it, an arrange- 
ment was made by which défendant took up the drafts covering such 
shlpments and Immediately took ludorseinents of the bills of lading from 
the bankrupt, transferring wliat remained of such shlpments as col- 
latéral to a note taken from the bankrupt. Some other property was 
also so transferred as securlty. Held, that at the tlme of such transac- 
tion défendant was not a créditer of the bankrupt, slnce it held the flour 
stolen merely as ballee, and that the transfers dld not constltute a préfér- 
ence, voldable at suit of the trustée., 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. §§ 259, 260, 266 ; 
Dec. Dig. § 165.*] 

In Error to the District Court of the United States for the West- 
ern District of New York; John R. Hazel, Judge. 

Action at law by Frederick O. Bissell, trustée in bankruptey of the 
D. I. Marshall Milling Company, against the Keystone Warehouse 
Company. Judgment for plaintiff, and défendant brings error. Re- 
versed. 

ïhls cause comes hère upon wrlt of error to review a judgment entered 
upon the verdict of a jury In favor of défendant lu error who was i)lain- 
tlfC below. The action was brought to récover the value of property trans- 
ferred by the bankrupt within four months of the fillng of the bankruptey pé- 
tition, and which trausfer it was alleged constltuted a préférence, under sec- 
tion 60, "a" and "b," of the Bankrupt Act. To sustaln recovery in such an 
action it must be shown: (1) That the bankrupt was insolvent at the tinie 
the trausfer was made; (2) that the effect of the transfer will be to enable 
one of bis credltors to obtain a greater percentage of bis debt tlian any other 
of such credltors of the same class ; and (.3) that the person benefitlug by 

•For other cases see same topic &, § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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sueh transfer shall liave liad reasonable cause to believe that it was iutended 
by the transfer to glve a préférence. The facts sufflciently appear in the 
opinion. 

H. D. Williams, of Buflfalo, N. Y., for plaintiff in error. 
C. E. Ladd and M. W. Comstock, both of Buffalo, N. Y., for de- 
fendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). There 
was conflicting testimony as to vvhether or not the Milling Company 
was insolvent when the transfer was made, and as to vvhether or not 
the Warehouse Company had reasonable cause at the time to believe 
that it was insolvent, and that the transfer was intended to give it a 
préférence over other creditors. The verdict of the jury determined 
thèse issues in favor of plaintiff, and thèse branches of the case need 
not be discussed hère. The relations of the parties at the time of 
transfer will appear from the following summary of the antécédent 
facts : 

The défendant maintained in the city of Buffalo a warehouse for 
the warehousing of flour and sugar. Besides the space which it thus 
occupied itself, there were within the limits of its plant other spaces 
which it sublet to two or more milling companies, of which the Mar- 
shall Company was one. The business of the latter company was the 
blending of varions kinds of flour, which, after blending, were put in 
sacks and sold as a new and distinct product. The greater part of 
the flour blended by the Milling Company was delivered to the ware- 
house company by various railroads. Upon the shipment of the flour 
(which the Milling Company had bought) bills of lading were issued 
by the railroad companies to the order of the shipper — "notify D. I. 
Marshall Milling Company, care of Keystone Warehouse Company." 
The shipper would send to a Buffalo bank a draft on the Milling 
Company with the bill of lading attached. Upon payment of the 
draft at the bank, the bill of lading would be delivered to the Milling 
Company which would then surrender it to the warehouse and re- 
ceive warehouse receipt. As the flour was received from the rail- 
roads it would be placed by the Warehouse Company in various open 
compartments on the floor of its premises, each compartment contain- 
ing a car load lot (or fraction thereof) ail marked, numbered, and tag- 
ged so as to be readily identified. When the Milling Company had 
paid a particular draft, it would issue to its employés orders for the 
amount of flour needed for blending to be taken from the lot upon 
which it had lifted the bill of lading and to which it was entitled. 

It appears that for some time before the transactions complained of 
— défendant contends it was some 2 or 3 weeks; plaintiff that it was 
3 months, or more — the employés of the Milling Company, besides 
taking from the stored flour in the warehouse such as it had obtained 
title to by paying the shipper's drafts, also removed flour for which 
no payment had been made and which was still in the custody of the 
Warehouse Company as bailee of the shipper. The value of the flour 
thus improperly removed was about $8,000 and it was taken by the 
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MilHng Company's employés without the knowledge of the défendant. 
As soon as thèse thefts of flour, or some of them, were discovered, 
the défendant stopped the Milling Company from taking any more 
flour whatever from the warehouse, and called upon it to make good 
the shortage, which it was unable to do. Thereupon, after some nego- 
tiations between the parties, the Warehouse Company paid to the 
banks which held drafts and bills of lading, in three separate checks, 
upwards of $8,000. The MilHng Company gave its note to the Ware- 
house Company for upwards of $8,000, and turned over to it, as col- 
latéral, the property which is the subject of this action. The plain- 
titï's witness says: 

"Thèse bllls of ladliig, which were takeii up by the Warehouse Company 
after the shortage was discovered, covered property that it was claiined was 
unlawfully withdrawn. Not ail of that had been withdrawn which was rep- 
resented by those bills of lading. ïhere was some portion from ail of those 
cars. I am not sure on that point. Tliere was about $8,000 in ail improperly 
withdrawn. Our shippers in the case of that particular property had shipped 
on the stuff, and bills of lading had been sent to tbe banks. ïhe banks were 
holding the bills of lading, and the Warehouse Company was holding the 
property until some one produeed bills of lading for it." 

When the Warehouse Company paid thèse drafts after discovery of 
the thefts, it issued warehouse receipts for the flour thus released to 
the Milling Company, which at once indorsed thèse receipts to the 
Warehouse Company. This efifected an actual transfer of so much 
of the flour covered by the bills of lading as had not been stolen. Be- 
sides this, the Milling Company turned over "odds and ends," as the 
witness calls it, consisting of four cars of bran and low-grade flour, 
which 'was the property of the Milling Company, and some sacks of 
"blended flour" which had not been blended from the stolen flour. 
It was stipulated on the trial that the value of ail the property thus 
taken by the Warehouse Company was $4,390.90, about half the 
amount it paid to the banks. The action was brought to recover this 
sum, on the theory that the transfer of such property was a preferen- 
tial transfer under section 60, "a," "b," of the Bankrupt Act (Act 
July 1, 1898, c. 541, 30 Stat. 562 [U. S. Comp. St. 1901, p. 3445]). 

This section plainly contemplâtes that the person to whom the trans- 
fer is made is one to whom, at the time, the bankrupt is liable. In 
ail the authorities cited on the briefs the court has been able to point 
out that the relations of the parties were such that the transférée had 
the right for his own benefit to require the transferror to fulfill an ob- 
ligation or contract. As the trial judge said : 

"ïhe plaintiff's spécifie claim is that * * * pre-existing liability had its 
beginniug three or four months before the transfer of the warehouse receipts ; 
that It had its beginning in fact at the time that the flour was irregularly 
withdrawn." 

Plaintiff relies upon a décision of the Court of Appeals in the Sev- 
enth Circuit. In that case défendants sent a note to a banker for 
collection and remission of proceeds. He collected, but failed to re- 
mit, and subsequently, shortly before bankruptcy, conveyed to de- 
fendants some real estate which they accepted. The court held that, 
although the conversion of the proceeds gave the banker no title, de- 
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fendants being free to follow and recover the same so far as trace- 
able, their acceptance of the conveyance with knowledge of the con- 
version and insolvency was an élection to treat the misappropriation 
as creating an indebtedness, and that they stood in no better position 
than gênerai creditors, and that the conveyance constituted a void- 
able préférence. Atherton v. Green, 179 Fed. 806, 103 C. C. A. 298, 
30 L. R. A. (N. S.) 1053. 

The trial judge in the case at bar instructed the jury as follows: 
"Wliether tliere was an antécédent liability is a question of fact under tlie 
proofs. It is a question for you to décide, and tlie décision of the question 
dépends ni)ou your belief as to wlietliei- défendant exercised tlie proper de- 
gree of care as of the property irregularly wlthdrawn by tlie banlsrupt." 

The défendant excepted to the court's leaving the question of an- 
técédent liability as a question of fact to the jury. It also requested 
a charge that: • 

"Xo obligation as between the Warehouse Company and the Milling Com- 
pany arose froui time to tinie as the flour was unlawfuUy wlthdrawn unless 
the défendant had notice of such withdrawals." 

This was refused, and exception reserved. Défendant is therefore 
in a position to contend hère, as it does, that at the time of the trans- 
fer défendant was not a créditer of the Milling Company and there- 
fore not within the provisions of section 60. 

We are unable to see how the repeated thefts of flour from the 
compartments of the defendant's warehouse, without any knowledge 
on its part of the thefts, made it a creditor of the Milling Company. 
There is a vital distinction between this case and that of Atherton v. 
Green and similar cases. In the Atherton Case, the note which Green 
sent to the banker, who converted its proceeds, was the property of 
Green ; the stolen flour was not the property of the Warehouse Com- 
pany. The shipper (or the bank) owned the flour, and the Warehouse 
Company was merely a custodian or bailee, to keep it safe for the 
owner until the purchaser paid for it. It is true that the Warehouse 
Company could hâve sued for the stolen flour — its possessory title as 
bailee gave it the right to do so ; but in such action it would sue 
merely as the trustée for the owner and was bound to turn over the 
proceeds of such suit, less its own charges against the owner, to such 
owner. Suppose the bailee had brought suit to recover the value of 
the stolen flour, and on the trial it were shown that, since the theft, 
the Milling Company had settled with the shipper (or bank), fuUy 
discharging the latter's claim for 50 cents on the dollar, could the 
bailee recover? 

The bank, as holder of the bill of lading, could hâve sued the Mill- 
ing Company directly. It could also hâve brought an independent 
suit against the Warehouse Company for négligent care of the flour, 
in which suit it could recover only upon proof of négligence, and 
might hâve been defeated by some proof of acquiescence on its part 
in the Warehouse Company's methods of protecting the stored goods. 
But that is an independent action, the issues of which are not properly 
presented in the suit at bar, to which the bank is not a party, and by 
the décision of which it will not be bound. The circumstances that 
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the bank might maintain an independent suit against its bailee docs 
not alter the légal relations of the Milling Company and the Ware- 
house Company. The Milling Company bought the flour from the 
shipper, and whether it got possession of the flour vvith the latter's 
consent, or against it, by stealing it from the latter's custodian, it was 
the debtor solely of the shipper (or the bank) until the flour was paid 
for. This action is not brought against the creditor, shipper, or bank, 
to set aside a transfer of property to him or it. On the contrary, the 
trustée is seeking to recover the value of the property transferred to 
the Warehouse Company as collatéral to the Milling Company's note 
to it, as if the Warehouse Company had been a creditor of the Mill- 
ing Company before this note was made. ^Ve think it was not such 
creditor, and that, there being no antécédent liability, the trustée was 
not entitled to recover. 
The judgment is reversed. 



MARYLAND CASUALÏY CO. v. EDGAR. 

(Circuit Court of Appeals, Fourth Circuit. February 5, 1913.) 

No. 1,113. 

Insuraxce (§ 527*) — Accident Poucy — Docble Liability — BuiîXiNa 
Building. 

A eellar liaving beconie flooded ami tlie odor of gasollue having been 
perceiveti, deeedeut went to investigate. Not belng able to detect the 
odor of gasoiine, he liglited a uiatcli to aseeitaiu the eouditious. After 
the match had hurned out, he threw dowii Ihe glowlug sticli, and as it 
reached the water there was an explosion of siisoline, by which he was 
so badly burned that he subsequeutly dled. Tlie explosion also hurned 
off the iusulation of certain electric wirinp in the eellar, slijrhtly charred 
a wooden lattice door, blackened soine of the joists, and blistered the 
paint on soiue of the woodwork. when it was extinguished. The building 
was fired, but was i(rouiptl.y extinsuished. llcld, that decedeiit's buriis 
Iireceded the buniing of the building, and heuce défendant casualty Com- 
pany was not sub.iect to a double indeinnit.v under a clause In Its pollcj' 
providing for d<nible Indeninity in case the assured sustaliis Injury in 
conséquence of the burning of a building while he is therelu. 

[Ed. Note. — For other cases, see Insurance, Cent. l)ig. §§ 1312, 1313; 
Dec. Dig. § 527.*] 

In Error to the District Court of the United States for the South- 
ern District of West Virginia, at Charleston; Benjamin F. Keller, 
Judge. 

Action by Hilda Korvell Edgar against the Maryland Casualty 
Company. Judgment for plaintifif, and défendant brings error. Re- 
versed. 

Malcolm Jackson, of Charleston, W. Va. (Brown, Jackson & 
Knight, of Charleston, W. Va., on the brief), for plaintiff in error. 

J. M. Payne and W. E. R. Byrne, both of Charleston, W. Va. 
(Payne, Minor & Bouchelle, of Charleston, W. Va., on the brief), for 
défendant in error. 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Before GOFF and PRITCHARD, Circuit Judges, and McDOW- 
EL,Iy, District Judge. 

McDOWELL, District Judge. The défendant in error was the 
plaintifï below. This action was brought to recover $5,000 under the 
double indemnity clause of an accident insurance policy insuring one 
J. B. Edgar for the benefit of his wife, the plaintifï below. By agree- 
ment the défendant paid the plaintifï $2,000, leaving unpaid an admit- 
ted liability of $500. In September, 1909, Edgar was so severely 
burned that he died. It appears that he and his wife were living in 
Charleston, W. Va., at the home of Mrs. Edgar's mother, Mrs. Nor- 
vell. As the resuit of a sudden and heavy rainstorm, the cellar of 
the house became flooded. Upon some examination being made by a 
member of the family, the fact that the cellar was fiooded was dis- 
covered, and an odor of gasoline was perceived. Edgar, in order to 
investigate further, went down the cellar steps and stood on a chair in 
the water on the cellar floor at the foot of the steps. Not being him- 
self able to detect the odor of gasoline, he lighted a match to ascertain 
the conditions in the cellar. After the match had burned out, he 
threw down or dropped the still glowing match stick. As it reached 
the water there was an explosion of gasoline, which badly burned 
Mrs. Norvell and her son, George Norvell, who were standing on 
the cellar steps behind Edgar. For a very brief space of time there- 
after, apparently a few seconds only, Edgar appears to hâve been in 
the cellar ; but he quickly made his way out, by another exit, badly 
burned, and hurriedly sought a physician. It developed that he was 
externally and badly burned about the head, chest, and legs, and, as 
was believed by the physician most familiar with the case, his fatal 
in jury was due to internai burns from inhaled flame. His death oc- 
curred soxne few days later. The explosion was evidently due to the 
fact that a can of gasoline left in the cellar had been overturned by 
the inrush of water, and the gasoline had spread over the water. 
Aside from the injuries to Edgar, Mrs. Norvell, and George Norvell, 
the resuit of the explosion was to burn oiï in places the insulation of 
an electric wire in the cellar, to slightly char a wooden lattice door, 
to burn some paper, to blacken some of the joists in the cellar, and to 
blister the paint on some of the woodwork near the cellar door. The 
fire was very speedily extinguished ; but for a brief time, as a resuit 
of the gasoline explosion, the building was on fire, and, had the fire 
not been quickly extinguished, the building would hâve been seriously 
injured by fire. 

The policy insured against bodily injuries through external, violent, 
and accidentai means, and provided for double indemnity, inter alia, "if 
the assured shall sustain such injuries * * * in conséquence of 
the hurning of a building wkile the assured is therein." We quote 
hère from the transcript : 

"Be it further remembered that at the conclusion of the évidence afore- 
sald the défendant asked the court to give the following instruction to the 
jurj^ as embodying a correct proposition of law applicable to this case, to wit : 
■ïhe court instructs the jury that under the évidence in this case the plain- 
tiff Is not entitled to recover under the double indemnity clause of the policy 

203 F.— 42 
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of insiiranee; and the jury are therefore instructed to renfler a verdict for 
the plaintifE for the sum o£ ,$500.' Which instruction tlie court, on objection 
of the plaintiff, refu.sed to glve, to which ruling of the court tlie défendant 
then and there ohjected and excepted. 

"And thereupon the défendant asked the court to give the followiug instruc- 
tion to the jury as embodying a correct proposition of law applicable to tliis 
case : 'The court Instructs the jury that the plaintiff eaunot recover tinder 
the double indemnlty clause of the policy of Insurance, unless the plaintitï 
proves by a fair prépondérance of the évidence that the death of lier hus- 
band was caused by the burniug of some part of the building in which he 
was injured.' Which instruction the court, on the objection of the plaintiff, 
refused to give, to which ruling of tlie court the défendant then and there 
objected and excepted. 

"And thereupon the défendant asked the court to glve the following in- 
struction to the jury as embodying a correct proposition of law applicable to 
this case: 'The court instructs the jury that if the death of the plahitlfî's 
husband was due to burns caused directly and iuimediately by the gasoline 
fiâmes, and was not aiïVcted in any uianner by the burniug of any part of the 
building in which he was injured, then the pliiintlfC is not entitled to recover 
under the double indemuity clause of the iHilicy of Insurance.' Which in- 
struction the court, on the objection of the iilaintifif, refused to give, to which 
ruling of the court the défendant then and there objected and excepted." 

The instruction given, in se far as is now material, is as follows. 

"I consider the policy as requlring, as a condition to enable tlie double in- 
demuity clause to be operative, that proof shall be made that the building 
was in the condition of burnlng by this lire. If the jury fuid that as a 
fact, I then iustruct them, if in that accident the assurcd received Injuries, 
whether from the burnlng of the structure or froni that that was within it, 
a condition arises tliat allows recovery under the policy. If the jury, there- 
fore, flnds that this flre in the building caused the structure to ignite — no 
matter how much was burned — so that the structure did buru, that the con- 
dition then arose under which the maximum of this policy is recoverable. 

"Now, évidence has beeu introduced tending to show that a portion of the 
structure did take tire. However, that Is a question for the jury that I will 
not withdraw from it; and if It is desired by coun.sel that the jury dellberate 
upon that question, they can do so. If the jury flnd that to be a fact, your 
verdict will then be in favor of the plaintifE for the sum of $3,000. with in- 
terest on $2,500, part thereof, from the Oth day of September, 1909. If you 
find that the évidence does not show that the building toolî flre, then your 
verdict should be for the sum of $500. 

"To the giving of which instructions the défendant then and there excepted 
and objected as follows : Because sald instructions make the défendant liable 
under the double indemnlty clause of the policy of Insurance if the build- 
ing in which the insured was injured raereiy took flre in any part, without 
regard to the question whether or not his injuries were caused in any de- 
gree by the burning of the building or any part thereof." 

In Insurance Co. v. County of Coos, 151 U. S. 452, 463, 14 Sup. Ct. 
379, 381 (38 L. Ed. 231), it is said: 

" * * * Contracts of insurance, like other contracts, are to be construed 
accordiug to the sensé and meaning of the ternis which the parties hâve 
used, and if they are clear and unambiguous, their ternis are to be taken 
and understood in their plain, ordinary, and popular sensé." 

We are unable to perceive that Edgar sustained the injury of which 
he died in conséquence of the burning of a building. Continued study 
of the language of the witnesses but strengthens the conviction that 
he was burned by the explosion of the gasoline and before the build- 
ing commenced burning. Undoubtedly there was in a somewhat techni- 
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cal sensé a burning of the building ; but this was started by the same 
flame which burned Edgar, and was, at the time he was injured, either 
not yet started or was entirely too slight to hâve caused his injury. 
The language of the policy is entirely unambiguous. By its terms the 
burning of a building must hâve had a causal connection with the 
injury. There clearly was no such connection hère. In fact, the 
burning of the building was not even conterhporaneous with the injury 
to Edgar, but foUowed it. Beyond question his injury was caused by 
the burning of gasoline within a building. In Wilkenson v. Insur- 
ance Co., 240 m. 205, 88 N. E. 550, 25 E. R. A. (N. S.) 1256, 130 Am. 
St. Rep. 269, it is held that the language used in the policy at bar 
covers an injury received from the burning of the contents of a build- 
ing, but we are unable to so construe the language. On the other 
hand, we concur in the reasoning of the majority of the court in 
Houlihan v. Insurance Co., 196 N. Y. 337, 89 N. E. 927, 25 L. R. 
A. (N. S.) 1261. If the parties hère intended double indemnity for an 
injury received in conséquence of the burning of the contents of a 
building, théy assuredly bave not so expressed their agreement, and 
we must interpret their perfectly unambiguous contract according to 
the plain, ordinary meaning of the words used by them. Beyond ail 
cavil gasoline is not a part of a building. And, although the burning 
of the building may resuit from an explosion of gasoline in the build- 
ing, it cannot be said that one burned solely by such explosion bas 
been injured in conséquence of the (subséquent) burning of the 
building. 

Our conclusion is that the judgment below must be reversed at the 
cost of the défendant in error, and the cause remanded for a new 
trial. 

Reversed. 



GRAXITE BRICK CO. v. TITUS. 

(Circuit Court of Appeals, Fourth Circuit. February 5, 1913.) 

No. 1,116. 

Corporations (§ 189*) — Action by Stockholdeb — Peeliminary Injonction 
—Discrétion. 

Défendant corporation, beliig in need of funds, procured the same froiii 
T. under an agreement, ratifled by the stockholders, that he was to be 
paid his advancements in cash or given tlie right to take payment in 
stock at the rate of two for one. Stocit was issued in considération of 
such advancements, and at the annual meeting of the company in Sep- 
teniber, 1911, such stock was pemiltted to vote. Complainaut, having ad- 
vanced some $70,000, refused to advaiice more, except on the accepta nce 
of certain propositions, which at a stockliolders' meeting were refused, 
and a resolution passed dir 'Cting the issuance of bonds to évidence a new 
loan for $50,000 to be secured by a mortgage on ail of the company's 
property, on which question complainant's stock was not allowed to vote. 
In a suit to restrain the issuance of the bonds, the corporation answered 
that complainant's stock was a flctitious issue, in violation of the stat- 
utes of the state, and, being ultra vires, was properly refused the right 
to vote. Held that, under such showing, it was not an abuse of the 
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trial court's discrétion to issue a prellminary înjunction restraining the 
Issuance of tlie bonds pendente lite. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 700-722; 
Dec. Dig. i 189.*] 

Appeal from the District Court of the United States for the District 
of South Carolina, at Charleston; Henry A. M. Smith, Judge. 

Suit by Edward H. Titus against the Granité Brick Company. 
From a decree granting a prehminary injunction, défendant appeals. 
Affirmed. 

J. B. S. Lyles, of Columbia, S. C. (D. W. Robinson and Lyles & 
Lyles, ail of Columbia, S. C, on the brief), for appellant. 

Robert W. Shand and B. L. x\bney, both of Columbia, S. C. (Shand 
& Shand, of Columbia, S. C, on the brief), for appellee. 

Before PRITCHARD, Circuit Judge/ and WADDILL, District 
Judge. 

PRITCHARD, Circuit Judge. This is an appeal from an interloc- 
utory order of injunction of the United States District Court for the 
Eastern District of South Carolina, in equity, whereby it is ordered 
that: 

"Tlie Granité Brick Company, its attorne,ys. agents, servants, and em- 
ployés, be and tliey are hereby restrained and enjoined from executing any 
mortgage on its property to secnre the bonds referred to in the bill of com- 
plaint lierein, or any other indebtedness." 

The action in which the order was issued was commenced against 
the Granité Brick Company and the Columbia Savings Bank & Trust 
Company as défendants. F. H. Hyatt was not made a party défendant. 
The learned judge who heard this case in the court below, among oth- 
er things, made the f ollowing statement of f acts : 

"From the written documents produced in tlie case it appears that the 
Granité Brick Company, of which F. H. Hyatt was président, had been 
carrying on business, but had not been operated at a profit, but, on the cou- 
trary, had been operated at a considérable loss. In this condition, Frederick 
H. Hyatt, the président, made certain représentations to tlie coniplainant, 
Edward H. Titus, respecting the business, upon the strength of which the 
sald Titus agreed to subscribe and pay for enough of tlie preferred stock 
unissued to niake the total ainount of such stoclî issued 1,000 sliares. As 
to thèse représentations, there is a conliict of testiniony between Titus and 
Hyatt; but it is not neeessary to pass upon the correctness at this time of 
the respective statements of either on this point. Titus did, in pursuance 
of his agreement, subscribe for 200 shares, of the par value of $100 per 
share, which amount was paid up in cash. It is claimed by Titus that al- 
though this was a written agreement, yet the understanding was that he 
was simply to loan tins money, and to be entitled to take stock in payment 
for it If he desired to do so. The written document, however, is for a sim- 
ple subscription, and the matter would be controlled by the written docu- 
ment, except for the fact that subsequently, on July 20, 1911, and Septeni- 
ber 20, 1911, the stockholders of the company did by resolutions duly passed 
accept the view of Titus, and agrée that as to the amount advaucêd under 
this subscription agreement he was entitled to stand as a creditor, or at his 
option to tal;e {);iymGut in stock at the rate of two for one. Titus went on 
and advanced a good deal of money, and In March, 1911. the directors of the 
Company passed résolutions reclting that at the time Titus agreed to make 

•For other cases see samo topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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his advances the company was not makhig and had iiot iiiade any profit, but 
had been operated, when at ail, at considérable loss, and the stock of the 
Company theretofore issued and outstandiug was of the value of much less 
than Its face or par value, and that the company, in récognition of the val- 
uable assistance so rendered by Titus, and in justice to hiin, and in order to 
start the company free of debt, offered him stock of the company for the 
luoney furuished by him, whether advanced or to be advanced, on the basis 
of two shares, of the par value of .S200, for every $100 so furnished by said 
Titus, provided said Titus was willing to take payment on such basis. 

"Titus continued to advance ; but, there being some doubt in liis mind as 
to whether thèse resolutions were expllcit enough, lie desired them made so, 
and at a stockholders' meeting held on the 20th of July, 1911, it was unani- 
mously resolved by the stockholders that it was the sensé of the stockholders 
that the riglit and privilège given to Titus of taking stock in lieu of money 
advanced by him as adopted at the directors' meeting of Mardi 27, 1911, 
should be ratified, and that it was the imderstanding and meaning of that 
resolution and of the stockholders that the said Titus was to bave the option 
of taking for ail moneys advanced or pald or liabilities incurred for the cor- 
l)oration payment either In money or in stock, and if taken in stock that be 
should hâve the right to two shares of stoclî, of the par value of $200, for 
every $100 of money so paid, and that that agreement should apply to ail mon- 
eys paid or advanced, or liabilities incurred by said Titus, whether thereto- 
fore marked subscription to stock or not, and that the stock should be issued 
to him forthwlth on that basis, with the privilège to said Titus of holding 
said stock as collatéral security to such indebtedness, and with the power 
to vote said stock during the time he holds it. No stock held by Titus is- 
sued under the resolutions passed by the directors in March, 1911, appears 
to hâve been voted at this meeting of stockholders. In accordance with this 
action stock to the amount of 1,179 shares was Issued to him. At a suc- 
ceeding stockholders' meeting (the regular annual meeting) held September 
20, 1911, the resolutions of the directors passed 27th of March, 1911, and of 
the stockholders passed July 20, 1911, were agaln ratified and approved. At 
the annual meeting held 20th of September, 1911, the stock issued to Titus 
under thèse resolutions was recognized and allowed to vote. The total ad- 
vances made by Titus to the company to the lOth of Xovember, 1911, was 
some $70,042.95. On the 20th of September, 1911, Titus stated at both the 
meeting of the stockholders and the meeting of the directors held that day 
that It would require $6,000 to pay the company's then outstanding obliga- 
tions, and that if he indorsed for that sum additional to what he had already 
advanced he would not be willing to indorse for any other sums, and notifled 
the company that if the company did not show a defînitc prosperity by No- 
vember lOth next he would wish hls money repaid. On Noveniber 10, 1911, 
a stockholders' meeting was held, followed by other meetings of the stock- 
holders, culminating in a refusai of the company (the stock held by Titus 
not voting) to accept any propositions submitted by Titus for the adjustment 
and payment of the debt to him, and on December 27, 1911, resolutions were 
passed directing a mortgage to be issued and bonds sold for a new loan of 
.S,50,000. Thèse resolutions were not voted on by the stock held by Titus as 
collatéral security. At a subséquent meeting of the stockholders of the com- 
pany held in February, 1912. the board of directors was enlarged, and new 
members givlng control to the stock outside of Titus elected, and although 
the stock held as collatéral by Titus was présent and desired to vote, it was 
at the meeting excluded from voting by the vote of a minority of the whole 
stock issued (the stock held by Titus not being allowed to vote). 

"The practical recapitulation of the facts shows that the complainant, Titus, 
havlng been approached by the président of the Granité Brick Company, when 
it had been operating at a loss, agreed, under représentations made by its 
président, to subscribe or advance certain money under an agreement there- 
after construed by the compan.v simply to be an agreement to advance money 
with the option of taking pa.yment if he saw fit in stock at the rate of two 
for one; that stock at this rate was lssue<l to him as collatéral security for 
his advances, and that \yhea he had advanced about $70,000, and stated that 
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uuder the company's prospects he Avas not wllling to advance more, the Com- 
pany conchided to and dld pass resolutions to mortgage its property and is- 
sue bonds to tbe estent of |50,000, and arbltrarily excluded lilm or his repré- 
sentative from voting the stock held by him as collatéral security at the 
stockholders' meeting (notwithstanding that the stock liad been issued and 
the express agreement of the other stockholders on the 20th of July, 1911, 
and 20th of September, 1911, to permit him to vote it), at which meeting 
he could hâve prevented the issue of the bonds and mortgage by voting the 
stock held by him against it. In other words, the vote to issue the bond 
and mortgage, if this stock held as collatéral security was entitled to vote, 
was determined by a minority of the stockholders. Titus therefore stands 
in the position of having advanced his money, and of now being not ouly 
by the company's détermination about to hâve .$50,000 of debt on the com- 
pany's property put ahead of hts, but with the company's notification that 
the stock issued to him, and held by him as collatéral security, is absolutely 
null and void, and that he can only stand as an open account creditor of 
the Company, wlth this large bonded indebtedness ahead of him. Titus does 
not seem to hâve taken advice of counsel In this matter. The secretary of 
the Company and its apparent légal adviser was Mr. D. W. Roblnson of Cohim- 
bia, a lawyer of excellent standing and large practice. He was présent at 
the meetings held 20tli of July, 1911, and 20th of September, 1911, and him- 
self proposed the resolutions passed on the 20th of ,Tuly and ratifled Septem- 
ber 20, 1911. He as secretary put his name to the stock issued to Titus, and 
Titus, therefore, acting, if he did, on the assumption that Mr. Kobinson was 
a lawyer who knew his business, might well hâve presunied that the stock 
was regularly Issued, and issued by a eompany who had a right to issue it, 
and he was justifled in accepting it as such. 

"The position of the défendant eompany is that the stock was Issued in 
contravention of the statute of Soutli Garolina, which forbids the flctitious 
issue of stock, or the issue of stock except for value, and that the entire is- 
sue of stock held by Titus Is null and void. The eompany clalms that, this 
stock issue being ultra vires and void, the eompany is in the control of the 
other stockholders (who would be in the minority if the stock held by Titus 
could be voted), and has the same right as any other corporation or individ- 
ual would hâve to mortgage its property to raise money. The défendant eom- 
pany further claims that the resolutions passed by the eompany at the stock- 
holders' meeting held 15th of December, 1910, aiuounted to a contraet on the 
part of Titus to furnish enough money to properly finish and conijilete the 
plant and equipment of the eompany, and that the présent condition of the 
eompany is due to the mismanagement of Titus ; he having been pUiced in 
practical charge and control of the construction work and opération of the 
eompany." 

There are several assignments of error, but the main question to 
be determined is as to whether the court below was justified under the 
circumstances in issuing a temporary restraining order. The évidence 
was submitted, and after a careful considération the court said: 

"ïhe only question presented at this preliniinary hearing is whether a suf- 
flclent case has been made uiuler the princlples governing ïhe issue of tem- 
porary injunctions by courts of equity to call fur the maintenance of an in- 
junction so as to maintain the status (pio uutil a final decree can be had. 
It is the opinion of the court under the facts and issues found that such suf- 
licient case has been made, and a formai order for a temporary injunction 
vvill accordingly be made, but wholly without préjudice to or indication of 
any conclusion of law or fact the court niay reach ui)on the hearing upon the 
merits." 

It was incumbent upon the judge in the court below to consider the 
allégations of the bill, together with the return, and then, in the 
light of the facts before him, détermine whether, under the law, it 
was his duty to grant a temporary injunction. From the statement 
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of the learned judge who tried this case below (which we quote), it 
appears that he gave this niatter a patient hearing, and after a care- 
ful considération of the facts and the pleadings was of the opinion 
that a temporary injunction shoiild be granted. It should be remem- 
bered, however, that the décision of the court below was without préj- 
udice to the rights of the défendant, and was not intended to hâve 
any bearing whatever upon the cjucstions of law or fact in so far as 
the merits of this case are concerned. 

The Circuit Court of Appeals for the Sixth Circuit in the case of 
Bissel V. Goshen, 72 Fed. 549, 19 C. C. A. 29, in referring to this 
question, said: 

"Where a preliminary injunction is allowed npon a prima facie sho\ying 
and without the detenuination of the merits, this court will ordiuarily on an 
aiîiieal consider only tlie question as to wliether. on the prima facle case 
made, there has beon an abuse of discrétion. Such prelimii.iary injune- 
tious are intended only to operate pendente llte or until a hearing ou the 
merits can be liad. They are granted by a mère sununary showing upon af- 
fldavits. Tlieir issuance is not a matter of right, and rests in the souud dis- 
crétion of the judge." 

Also in the case of Mayor v. Africa, 77 Fed. SOI, 23 C. C. A. 252, 
Judge Lurton, again speaking for the Circuit Court of Appeals for 
the Sixth Circuit, adopts the rule announced in that case and quotes 
with approval the foregoing statement. 

It is insisted that the court below erred in faiiing to accept the al- 
légations of the return as true, notwithstanding the fact that they 
were opposed to those of the bill on the same subject. It should be 
remembered that the court was required to pass upon the averments 
of the return as well as those of the bill, and after a careful con- 
sidération reached a conclusion as to the same which we are not 
prepared to say was erroneous. We hâve carefully considered the 
bill, the return, and the évidence bearing upon the same, and, in view 
of the décisions just quoted, as well as the gênerai rule bearing upon 
this subject, are of the opinion that there was no abuse of discrétion 
by the court below. Under the circumstances, we think the action of 
the court in granting the temporary restraining order was eminently 
proper. 

There were questions raised by the complaint and answer that were 
not passed upon or even considered by the court below ; nor do we 
think that, for the purposes of determining the merits of the motion, 
it was necessary for the court to havè passed upon thèse questions. 

For the reasons stated, we are of the opinion that the decree of the 
lower court should be affirmed. 

Affirmed. 
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In re MONARCH CORPORATION. 
(Circuit Court o£ Appeals, Second Circuit. February 10, 1913.) 

No. 122. 

1. Corporations (§ 230*) — Issuance of Stock toe Propeett — Failuee to 

ÏEANSFEB PliOPEliTY. 

Stock issued by a corporation, In considération of the transfer to It 
of certain patents havlng nine years to run, where the patents were not 
asslgned, cannot be considered fully paid by the assignment ot" an option 
to purchase one of such patents for a price named, and also an exclusive 
license thereunder for two years. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. | 877; Dec. 
Dlg. § 2;J0.*] 

2. COBPORATIONS (§ 232*) — LiABILITT OF STOCKHOLnEKS UNPAID StJBSCEIP- 

TIOHS — Stock Issued fok Peopeety. 

Under the Connecticut Corporation Act of 1903 (Pub. Acts 1903, c. 
194), whlch makes every stockholder of a corporation liable for any 
"balance due" on the stock held by him, and further provides that, if 
stock shall be issued in payment for property, the directors shall make 
and sign a statement showlng speeifically of vphat the property consists, 
and that it has an actual value equal to the amount for which it is re- 
ceived, a stockholder, who has received and retained certificates repre- 
senting full-paid stock in exchange for property, which he has failed to 
transfer, is liable for the par value of his stock in cash as on an unpaid 
cash subscriptlon. 

[Ed. Note. — For. other cases, see Corporations, Cent Dig. §§ 879, 880, 
883, 884, 987; Dec. Dig. § 232.*] 

Appeal f rom the District Court of the United States for the District 
of Connecticut; James P. Platt, Judge. 

In the matter of the Monarch Corporation, bankrupt. Norman 
Leeds, trustée, appeals from an order of the District Court dis- 
missing the pétition of the trustée of the bankrupt, a Connecticut 
corporation, for an assessment on unpaid capital stock of the corpora- 
tion issued to and standing in the names of the several stockholder s 
named in the pétition. Reversed. 

For opinion below, see 196 Fed. 252. 

D. S. Day, of Bridgeport, Conn. (R. S. Nichols, of New York City, 
of counsel), for appellant. 

Martin Conboy, of New York City, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. The Connecticut Corporation Act (Pub. Acts 
1903, c. 194, § 16) provides that: 

"Every stockholder, whether an original Bubscriber or not shall be liable 
for any balance due on the stock held by him. If a corporation be placed in 
the hands of a receiver or a trustée in bankruptcy, such receiver or trustée 
shall bave the powers of the board of directors in calling for iustallments on 
stock," etc. 

This proceeding is brought under this section ; the only question 
to be decided by it is whether an installment shall be called. Whatever 
défenses individual stockholders may hâve against the claims for pay- 

•For other cases see same toplc & S MtrwBKB ip Dec. S Am. Digs. 1907 to date, & Rep'r Indexe» 
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ment of installments called for on their individual shares will come up 
for considération when future proceedings may be instituted to recover 
such installments from them. That a statute like the one above quoted 
gives a bankruptcy court jurisdiction to décide the questions presented 
on this proceeding was held by this court in Matter of Remington 
Automobile Company, 153 Fed. 345, 82 C. C. A. 421. 

The trustée contends that it will be necessary to provide nearly $80,- 
000 to pay debts and expenses, and that an installment of $20 on each 
unpaid share of stock should be called for. The spécial master so 
found, but the District Court having decided to reject the report for 
reasons which had nothing to do with the amount to be raised, nor the 
extent of the installment, it did not consider that branch of the case. 
Since thèse questions hâve not been considered by the District Court 
in the first instance, we shall not discuss them hère. 

The total amount of authorized capital stock was $500,000. Of this 
$25,000 was subscribed and paid for in cash. The remaining $475,000 
was subscribed for, to be paid by the delivery of property other than 
cash. This property consisted of two certain patents of the United 
States relating to the use of carbonic acid gas. At the first meeting 
of stockholders (January 13, 1906) a resolution was adopted declaring 
that thèse patents were in their judgment of the reasonable value of 
$475,000. At the directors' meeting a similar resolution was adopted. 

Neither of thèse patents was ever assigned to the corporation, in- 
deed neither of them was ever assigned by their owners to the persons 
who had subscribed for the $475,000 shares of stock. Thèse persons, 
however, did transfer to the corporation an option which they held 
from the owner to purchase one of thèse patents for $20,000, on which 
option $2,000 had been paid. The option included a license to manu- 
facture and sell under the patent for two years. 

It is contended by respondents that thèse 4,750 shares were never 
issued. The record does not sustain this contention. Certificates of 
stock (common and preferred) in the usual form of such certificates 
covering the entire 5,000 shares (including those paid for in cash) were 
executed, removed from the stockbook, and handed over to five différ- 
ent individuals, or their représentatives. One of the subscribers re- 
ceived certificates which stood in the names of two of the others, under 
an agreement that he would hold their shares with which to raise the 
$18,000 necessary to pay the balance due under the option. But thèse 
certificates were actually issued by the corporation, were issued as fuU- 
paid nonassessable stock, so that they or part of them could be sold to 
raise that money. 

[1] The District Judge held that the property actually turned over 
was the full équivalent of that agreed to be turned over, and that there- 
fore the 4,750 shares of stock were in fact full-paid. We are unable 
to concur in this conclusion. The full ovvnership of two patents is 
something materially différent from the ownership of a contract which 
gave the holder the right to buy one of the patents for $18,000, with 
an exclusive license to manufacture, sell, and use under that patent 
only during the continuance of the option, two years; the patent not 
expiring until 1915. Moreover, there is nothing to show that under 
section 12 of the Connecticut statute the board of directors ever signed 
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a "statement, or ever even voted, that "the option" had an actual value 
equal to $475,000. 

[2] The main contention of the respondents is that, where the spé- 
cifie property which has been vahied and is to be transf erred for stock 
has not been in fact turned over, there can be no cash instaUment 
called for. They insist that the "balance due" from the stockholder 
necessarily dépends upon the terms of the subscription contract. This 
last proposition may be conceded. The argument, briefly stated, is as 
f ollows : 

Subscriptions to pay in cash are payable only in cash ; subscriptions 
to pay in property generally — in coal or fleur, etc. — -are payable in 
property primarily, but on default are payable in cash. In such cases, 
the agreement is to pay in money or in money's worth. But it is con- 
tended that if a subscription is payable in some spécifie property, such 
as a parcel of land, a patent, or what not, it does not, upon default, 
become payable in money; that the subscribers cannot say, in this 
case: 

"It is inconvénient for us to give you tlie patents ; but hère is $475,000, 
tlieir value in money. Take it, aud give us the stock." 

Under this theory they say that the "unpaid balance" is not a sum 
of money, but the spécifie property which was not turned over. We 
do not need to discuss the authorities cited in support of this proposi- 
tion generally, nor to express our opinion upon it, because the state 
of Connecticut has legislated upon this subject, and the nature of the 
contract of subscription, or of the contract entered into by purchase 
and holding of stock, is to be determined in the light of that législa- 
tion. 

The statute provides that the certificate of incorporation must state 
the par value of a share. Section 63. Section 12 provides for the 
issue of certificates of stock, but no stock certificate — technically so 
called — shall be issued until the stock covered by such certificate has 
been subscribed and paid in full. In cases of part payment, receipts 
(the holding of which receipts makes the holders stockholders) are to 
be issued, which must state the amount paid and the number of full- 
paid shares of the receipt holder will be entitled to upon paynicnt of 
the balance stated to be due. Section 69 provides that the certificate 
of organization shall state— 

"the amount of eacli class of stock ; the amount iiald thereon in cash ; the 
amount paid thereon in property other than cash ; the amount paid on eaeh 
share of Its stock which is not paid in full." 

While the statute contemplâtes that some shares may be paid for 
in stock and some shares paid for in property, the peremptory opening 
sentence of section 12 : 

"No corporation shall issue any certificates for stock until the stock has 
been * * * paid for in full" 

• — seems to us the full équivalent of section 55 in the Stock Corpora- 
tion Law of New York (Consol. Laws 1909, c. 59), which provides : 

"No corporation sliall Issue * * * stock « » * except for money, 
labor doue, or property actually received," etc. 
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Respondents concède that the New York courts construe its statute 
as requiring a default in the transfer of spécifie valued property to be 
made good in money. 

The provisions as to valuation of property transferred for stock 
are found in the latter part of section 12 of the Connecticut statute, 
as f ollows : 

"If any stock shall be pald for othervvise than in cash, a majority of the 
directors shall make and sign upon the record book of the corporation a state- 
ment showing particularly of what the property received in paymeut for stock 
subscriptions conslsts, and that it has an actual value equal to the amotmt 
fo>r which it is so received. The judgment of the directors as to the value 
of property accepted in payment of stock shall be final ; but the directors con- 
curring in the judgment of such value, in case of fraud in the overvaluatiou 
of such property, shall be jointly and severally liable to the corporation for 
the amount of the différence between the actual value of any proprety so ac- 
cepted in payment at the time of such acceptance, and the amount for whlch 
it is received in payment. The secretary shall keep a record of the names 
of the directors concurring in such judgment of value." 

We construe this Connecticut statute as providing that if a prospec- 
tive stockholder wishes to pay in property, instead of cash, and the 
corporation assents to such method of payment, he may do so by 
having his property valued at some spécifie sum by the directors, and 
using such valued property, instead of cash, to pay the full value of 
the stock which is issued to him. But if, after thus getting his prop- 
erty made a légal tender for the stock, he does not use that légal tender 
to pay for it — either because he changes his mind about parting with 
the property, or because he cannot get the légal title to it^and does 
not repudiate his proposed arrangement, saying, "I cannot give the 
property and therefore will not take the stock," but on the contrary 
does take stock certificates to ail appearances representing full-paid 
stock, he must make good what he has not paid in the only available 
légal tender. 

We are referred to no Connecticut décisions which would require 
a différent construction of the statute. 

The conclusion we hâve reached on this fundamental question 
makes it unnecessary to discuss propositions as to the liability of the 
directors and other matters which are presented on the briefs. 

The order is reversed, and cause remanded, with instructions to 
proceed in accordance with the views expressed in this opinion. 
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HOLLT V. McDOWELL COAL & COKE 00. 

(Circuit Court of Appeals, Fourtli Circuit. Marcli 10, 1913.) 

No. 1,145. 

1. Evidence (§§ 29, 43*) — Jddicial Notice — Statuies and Décisions of 

State Courts. 

In determining a denmrrer to a déclaration, a fédéral court will take 
judicial notice of the statutes and décisions of the Suprême Court of tlie 
State construing tliem. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 36, 37, 39, 43- 
46, 48, 62-65 ; Dec. Dig. §§ 29, 43.» 

State laws as rules of décision in fédéral courts, see notes to Wilson 
V. Perrin, 11 0. C. A. 71 ; Hill v. Hite, 29 C. C. A. 553.] 

2. Courts (§ 366*) — Fédéral Courts — Rules and Décisions — Following 

Décisions of State Courts. 

In gênerai, the courts of the United States will adopt and follow the 
décisions of the state courts in questions which concern merely the Con- 
stitution and laws of the state. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 954-957, 960-968 ; 
Dec. Dig. § 366.* 

Conclusiveness of judgment between fédéral and state courts, see 
notes to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 C. C. A. 478; 
Union Planters' Bank of Memphis v. City of Memphis, 49 C. C. A. 468.] 

S. Masteb and Servant (§ 118*)— Injuries to Servant— Coal Mines — Rég- 
ulation — Statutes — Effect. 

Code Supp. 1909 W. Va. c. 15H (sections 400-454), regulating the op- 
ération of coal mines within the state, and providing for the appoiut- 
ment of inspectors, foremen, etc., to be employed by the operator, but 
responsible to the state for the performance of their duties, superseded 
the common-law rules governing master and servant with référence to 
négligence in the opération of such mines, and define specifieally the 
duties of the one to the other. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
177, 202, 209 ; Dec. Dig. § 118.*] 

4. Master and Servant (§ 199*) — Injuries to Servant — Coal Mines — Rég- 

ulation — .Statutes. 

Under Code Supp. 1909 W. Va. c. 15H (sections 400-454), regulating the 
opération of coal mines, and requiring the operators to place the entire 
internai management of the mine in control of an inside foreuian and 
fire boss, whom he is required to sélect according to certain statutory 
qualifications, but who are not responsible for their acts to the operator, 
such foreman and fire boss are fellow servants of the miners so far as 
the performance of their duties is concerned; the operators' liability 
lying only in their original sélection. 

[Eu. Note. — For other cases, see Master and Servant, Cent. Dig. § 491; 
Dec. Dig. § 199.*] 

5. Master and Servant (§ 190*) — Death or Servant — Coal Mines— Opéra- 

tion — Négligence of Fokeman — Statutes. 

Under Code Supp. 1009 W. Va. c. lôH (sections 400-454), regulating the 
opération of coal mines, and providing that the inside workings should 
be uuder the exclusive control of a mine foreman having specifled quali- 
fications and a fire boss, who are not responsible for tlieir acts to the 
operator, there beiug no claim, in an action for death of a miner due to 
the fall of material t'rom the roof ot au entry, that the mine foreman had 
not the qualifications specifled by the statute, the operator was not 
liable for intestate'» death, because it was due to the foreman's négligence 



•For other cases see same topic & § number in Dec. & Am. Digs 1907 to date, & Rep'r Indexe» 
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in failiiig to tliscover the dangeroiis portion of the rooC of the entry and 
repalr the same. 

[Ed. Note. — For other cases, see :Master and Servant, Cent. Dig. §§ 
449-474 ; Dec. Dig. § 190.*] 

6. CONSTITTTIONAL LaW (§ 238*) — EQUAL PROTECTION OP LAWS — OoAL MlN- 
ING — REGULATION. 

Code Supp. 1009 W. Va. c. ISH (sections 400-454), regulating tlie op- 
ération of ail coal mines, and placing tlie entire internai control in a 
mine toremau employed liy the oijcrator havlng speclfied qualifications 
and a tire hoss. who are responsible for ttieir acts, not to tlie operator, 
but to tlie state. is not uuconstitutional, as deprivlng miners injured or 
killed by tbe négligence of the mine toreman of equal protection of the 
laws. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§, 
688-699, 700-708 ; Dec. Dig. § 238.*] 

In Error to the District Court of the United States for the South- 
ern District of West Virginia, at Bluefield; Benjamin F. Keller, 
Judge. 

Action by Lee Holly, as administrator of Oscar Holly, deceased, 
against the McDowell Coal & Coke ComiJany. Judgment for défend- 
ant, and plaintifï brings error. Affirmed. 

William H. Werth, of Tazewell, Va., for plaintiff in error. 

Z. W. Crockett and Joseph M. Sanders, both of Bluefield, W. Va. 
(Sanders & Crockett, of Bluefield, W. Va., on the brief), for défendant 
in error. 

Before PRITCHARD, Circuit Judge, and BOYD and DAYTON, 
District Judges. 

DAYTON, District Judge. Oscar Holly, a coal miner, employed 
by the défendant, was killed by falling slate near the mouth of what 
is called the "Kentucky entry" to defendant's mine. The plaintiff, as 
his administrator, instituted this action in the court belovv. A demur- 
rer to his déclaration and each count thereof was sustained, and this 
writ of error thereupon sued eut. 

The déclaration originally contained four counts. By amendment 
two additional ones were added. The gênera! allégations of fact as 
set forth in the first count are that on January 2, 1912, décèdent was 
assigned to a working place in the mine near a mile inside from the 
drift mouth, and worked there on the 2d, 3d, and until the evening of 
the 4tli, when, going along this entryway with the purpose of leaving 
the mine, within about 100 yards of its mouth, he was instantly killed, 
without fault on his part, Ijy this loose slate falling upon him; that 
he had no knowledge or notice as to the unsafe condition of this roof, 
nor was there any obvions or open indication of danger therefrom. 
It is further alleged in this connection that this Kentucky entry was 
not only used, at the place where intestate was killed, as a regular 
passway by ail miners in going to and from work, but that it was also 
used for the opération of an electric railway by means of which coal 
was hauled out of the mine, by reason whereof employés passed back 
and forth under the roof of the entry at regular intervais ail day 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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long. Further, it is charged that a statute of the state, enacted for 
the better securing the safety of persons employed in coal mines, re- 
quired of the défendant, among other things, the employment of a 
compétent and practical mine foreman, whose duty it should be to 
watch over thèse travehng ways, and see that ail loose coal, slate, and 
rock in the roof be removed or secured. It is thereupon charged that 
défendant did not hâve and had not employed, at the time in question, 
a compétent and practical overseer to perform such duties ; "that de- 
fendant did hâve an employé selected and designated by it as its mine 
foreman," but he "was neither compétent nor practical," by reason 
vi'hereof "he ignored facts and conditions which had, long prior to the 
killing of the intestate, given ample warning that the roof over the 
entry in question at the point in question, was in a dangerous condition 
and liable to f ail upon employés passing along under it" ; that "re- 
peated incidents had occurred from time to time, covering a period 
sufficiently long prior to the death of intestate to hâve given ample 
knowledge and notice to said mine foreman of the dangerous condi- 
tion of the roof of said entry at and along near the point where in- 
testate was killed, had he been a compétent and practical inside over- 
seer"; and it is thereupon charged that intestate's death was due to 
the négligence of défendant in failing "to employ and hâve a compé- 
tent and practical inside overseer, as was its duty to do under and 
by force of the statute aforesaid." 

[1,2] It is not necessary at this point to consider the allégations of 
the four other counts. They will be referred to hereafter. In con- 
sidering this demurrer, we must take judicial knowledge of the stat- 
ute and the décisions of the Suprême Court of Appeals of the state 
construing it. The courts of the United States, as a gênerai rule, 
adopt and follow the décisions of the state courts in questions which 
concern merely the Constitution and laws of the state. Bûcher v. 
Railroad Co., 125 U. S. 555, 8 Sup. Ct. 974, 31 h. Ed. 795. 

Turning to this statute (chapter 15 H, W. Va. Code, Supplément 
1909, p. 44), it is apparent that, recggnizing the hazardous conditions 
attending the coal mining business, the state has undertaken in a 
measure the control of it, and prescribed the conditions under which 
such opérations may be conducted. It has established an executive 
department for the purpose, requires the chief thereof to be a citizen 
of the state, compétent, having had at least eight years' expérience in 
the working, ventilation, and drainage of coal mines in the state, with 
practical and scientifîc knowledge of dangerous gases found in mines, 
and with fuU power to examine any and ail mines. It divides the 
state into twelve mining districts, and directs the appointment of a 
mine inspector for each of thèse districts, who shall be a citizen of 
the state, a miner of at least six years' expérience, having practical 
knowledge of mining, ventilation, and gases. Thèse officers are paid 
salaries by the state. Inspection of each mine is required to be made 
by them once every three months, and oftener, if called upon in 
writing by ten men working in the mine. Monthly reports of thèse 
inspections are required. The law further sets forth minute provi- 
sions as to the furnishing of plans of the mine and of new openings, 
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for the installation of speaking tubes, signaling apparatus, safety 
gâtes, traveling ways, and hoists in shaft mines ; also for the employ- 
ment of compétent engineers for hoisting machinery and regulating 
how many at a time and under what conditions men shall be lowered 
into such mines, the use of slopes, engine planes, motor roads, refuge 
holes, appliances to be furnished for ventilation, the transportation 
and use of powder in the mine, the control of gases, and many other 
things too numerous to set forth. Faihire to comply with each and 
ail the things required of the operator involves severe criminal penal- 
ties and subjects his mine to be closed by the chief of the mine depart- 
ment. 

One of the requirements of him is material hère. He must "employ 
a compétent and practical inside overseer, to be called mine foreman, 
who shall be a citizen of this state, and an experienced coal miner, or 
any person having five years' expérience in a coal mine," whose du- 
ties in détail are set out in the statute, among which are to remove ail 
loose coal, slate, and rock from the roof in the working places and 
along the haulways, and furnish necessary props, caps, and timbers. 
He must see to it that every person employed to work in the mine 
shall, before beginning to work therein, be instructed as to the par- 
ticular danger incident to his work in such mine, and be furnished a 
copy of the mining law of the state and of the rules of such mine. 
He is subject to fine and imprisonment if he fails to perform thèse 
duties. Still another provision requires the operator, in case gases ap- 
pear in his mine, to employ a fire boss, who, too, must be a citizen, an 
experienced miner, whose duties are defined, and who is subject to 
criminal liability if he neglects to perform them. Neither of thèse men, 
the foreman and the mine boss, are subject to orders from the oper- 
ator as to their duties. The operator, no matter how compétent, can- 
not himself perform thèse duties. He must employ experienced min- 
ers to do so. Thus it will be perceived that the state bas assumed, to 
a considérable extent, the control and management of the coal oper- 
ator's business and bas placed its conduct in the hands of the miners 
themselves. The twelve mine inspectors and the mine foreman and 
fire boss in each mine, by this law, must corne direct from the miner 
class, and are answerable, not to the operator, but to the state, for 
neglect of duty. 

[3] It is further apparent that it is the design and purpose of this 
statute that it shall be a code of law itself, providing what shall and 
what shall not be done to insure the health and safety of those en- 
gaged in this hazardous business of mining coal. It has set aside the 
common-law rules governing master and servant as regards négligence 
in this particular industry, and has undertaken to define specifically 
the duties of the one to the other. 

[4] As we hâve hereinbefore set forth, it requires of the master the 
equipment and material necessary to ventilate the mine, render it as 
near as possible free from noxious gases, provide for the safe trans- 
portation of the workmen in the mine, and facilities for the fréquent 
examinations to ascertain whether such and other requirements are 
complied with. It then requires the master substantially to turn over 
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the internai management of the mine to thèse two men, the foreman 
and the fire boss, who, under penalties prescribed, must see that the 
equipment and material so f urnished by the master is installed and 
properly operated. While the master is permitted to employ thèse 
men, yet their required quaHfications are distinctly set forth, and tlie 
Suprême Court of Appeals of the state has very properly held, con- 
struing the statutes, that inasmuch as their acts are net under the 
control of the master, and because they must be selected from the 
miner class, they must be held coservants of the miners, and the ex- 
tent of the master"s liability lies in their original sélection; that is, 
that he must see to it that their qualifications are such as are reqtiired 
by the statute, and that, so far as their control of the internai work- 
ings of the mine is concerned, the state, by inspection, by defining their 
duties and subjecting them to penalties, has undertakeîi to compel the 
careful performance of their trust. 

The décisions of the state are uniform as to thèse rulings. Wil- 
liams V. Thacker Coal & Coke Co., 44 W. Va. 599, 30 S. E. 107, 40 
l. R. A. 812; McMillan v. Coal Co., 61 W. Va. 531, 57 S. E. 129, 
11 L. R. A. (N. S.) 840; Squilache v. Tidewater Coal & Coke Co., 
64 W. Va. 337, 62 S. E. 446 ; Brallev, Adm'r, v. Tidewater Coal & 
Coke Co., 66 W. Va. 278, 66 S. E. 684; Helliel v. Piney Coal & Coke 
Co., 70 W. Va. 45, 73 S. E. 289; May v. Davis Coal & Coke Co. (W. 
Va.) 76 S. E. 342. To the same effect are the Pennsylvania décisions, 
from the laws of which state this statute was largely adopted. Dela- 
ware Canal Co. v. Carroll, 89 Pa. 374; Red Stone Coke Co. v. Roby, 
115 Pa. 364, 8 Atl. 593. 

[5] From an examination of the first count in the déclaration hère, 
it is apparent that négligence is sought to be imputed to the défendant 
by reason of the character of its mine foreman. It allèges that it did 
not hâve and had not employed at the time of the accident a compétent 
and practical inside foreman ; that it did bave an employé selected and 
designated by it as its foreman, but charges that he was not compétent 
or practical. It bases this opinion or conclusion of the pleader upon 
the charge that : 

"He ignored facts and conditions which had long prior to the killing of in- 
testate, given ample warning that the roof was In a dangerous condition and 
llable to fall upon employés passing along under it ; that rei)eated incidents 
had occurred froui time to time, coveriug a period sufflcientl.y long prier to 
the deatli of intestate, to hâve given ample knowledge and notice to said mine 
foreman of the dangerous condition of the roof of said eutry." 

There is no charge hère that he was not a citizen of the state, was 
not an experienced coal miner, or a person having five years' expéri- 
ence in a coal mine, or that he was physically, mentally, or by reason 
of bis habits disqualified to discharge the duties of this position. The 
sum total of the allégation is that the slate had been loose for a 
period long enough for him to hâve discovered it, and, because he 
did not, he was necessarily incompétent and impractical. This is a 
non sequitur. The most careful and compétent men are frequently 
guilty of oversight. The "repeated incidents," too. charged to bave 
given ample notice of the condition of this roof, are not set forth; bu'., 
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per contra, it is alleged that tliis loose slate was in a main entry, used 
constantly by experienced miners in going to and from their work, no 
one of whom is charged with hiaving discovered it. We cannot, there- 
fore, disagree with the learned judge below, wlio sustained the demur- 
rer to this count. 

The second count charges neghgence to the défendant because of 
its "omission of gênerai supervision over the condition of the roof." 
As we hâve indicated, the statute expressly required this supervision 
on the part of the foreman, and the operator is not hable for his fail- 
ure to exercise it. The third, fourth, and fifth counts are based upon 
similar erroneous assumptions of duty and obhgations due from the 
master to his servant, which, by common law, might be relied on, 
but under the provisions of this statute are wholly inapplicable. 

[6] The sixth count assails the constitutionality of the statute, as 
depriving the plaintifï and his intestate of "the equal protection of the 
laws" under the fourteenth amendment of the fédéral Constitution. 
The right of the states to pass laws of this character has been so well 
settled by the Suprême Court that further discussion on our part is 
unnecessary. Tinsley v. Anderson, 171 U. S. 101, 18 Sup. Ct. 805, 43 
L. Ed. 91 ; Watson v. Maryland. 218 U. S. 173, 30 Sup. Ct. 644, 54 
L. Ed. 987; Consolidated Coal Co. v. People of Illinois, 185 U. S. 
203, 22 Sup. Ct. 616, 46 L. Ed. 872; Wilmington Star M. Co. v. Fui- 
ton, 205 U. S. 60, 27 Sup. Ct. 412, 51 L. Ed. 708. 

We find no error in the judgmcnt rendered by the court below, and 
it is therefore affirmed. 
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(Circuit Court of Appeals, Fourth Circuit. February 28, 191.3.) 

No. 1,1.38. 

1, ASSIGNMENTS (§ 23*) — CHOSE I.\ ACTION — COMMON LAW. 

A chose in action for nioney due or to beconie due a subcontractor for 
performance of his contract was not assignable at common law. 

[Ed. Note. — For other cases, see Assignments, Cent. Dig. §§ 40 41- 
Dec. Dig. § 23.*] 

2. ASSIGKMENTS (^ 117*) — CUOSE IN ACTION HiGHT TO SUE — STATDTES. 

Code Va. 1904, § 2S60, provide.s that the assignée of a chose In action 
niay maintain any action thereoii in his own name which the original 
obligée, payée, or contracting party might hâve brought subject to dis- 
counts against the obligée, payée, or contracting party before the défend- 
ant had notice of the assignment, etc. Held that, where money due a 
subcontractor was asslgned by hlni to creditors pursuaiit to an order to 
pay which was accepted by the contractors, the only effect of such stat- 
ute was to enable the assignée to sue In the nauie of the assigner taking 
the asslgned clalm subject to ail e(iuities of the assigner in whom the 
légal title stlll remalned, and it was therefore error to refuse to permit 
the assigner to sue thereou fer his own beneflt and for the use of his 
assignées to the extent of their interest. 

[VA. Note. — For other cases, see Assignments, Cent. Dig. §§ 341 342; 
Dec. Dig. § 117.*] 

•For other cases see same toplc & § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
208 F.— 43 
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3. ASSIGNMENTS (§ 121*) — OHOSK ŒN ACTION — FOBM OV ACTION. 

Under Code Va. 1904, § 2860, authorlzing an assignée of a nonnegotlable 
chose In action to sue thereon In his own name, suit may be brougUt on 
an assigned chose in action either in the name of the original obligée or 
payée, in his name for the use of the assignée, or in the name of the as- 
signée alone. 

[Ed. Note. — For other cases, see Asslgnments, Cent. Dig. §§ 200-205; 
Dec. Dig. § 121.*] 

4. AssiGNMEKTs (§ 94*) — Obdkb to Pat — Eïtect — New Debt. 

Where a subeontractor executed an order on hls contractor to pay the 
amount due or to become due on the subcontract to certain others, the 
contractor's aceeptance of the order dld not create a new debt between 
the original contractor and the assignées for the whole amount of the 
assignor's clalm, nor bar ail the asslgnor's rlghts therein. 

[Ed. Note. — For other cases, see Asslgnments, Cent. Dig. |§ 303-305; 
Dec. Dig. § 94.*] 

6. AssiONMBNTs (§ 88*) — Absolttte in Form — Secubitt fob Debt. 

An assignment absolute In form of ail moneys due a subeontractor for 
work under his contract could be shown, in an action by the assigner 
thereon, to hâve been to secure a debt due to the assignées in an amount 
less than that due from the debtor. 

[Ed. Note. — For other cases, see Asslgnments, Cent. Dig. i§ 299-302; 
Dec. Dig. § 88.*] 

In Error to the District Court of the United States for the Western 
District of Virginia, at Lynchburg; Henry Clay McDowell, Judge. 

Action by A. T. Carozza, surviving partner of the firm of Carozza, 
Grassy & Co., against W. W. Boxley. Judgment for défendant, and 
plaintifï brings error. Reversed. 

Carpenter and Boxley had a contract for certain construction work with 
the Norfolk & Western Rallway Company. They sublet part of the work to 
Carozza, Grassy & Co. During the progress of the work Carozza, Grassy & 
Co., havlng become indebted to the Ben Williarnson Company and the Pield 
Groeery Company, assigned to thèse companies and directed to be paid to 
them ail money then due or that thereafter might become due to them from 
Carpenter & Boxley for work done under the contract. They further secured 
them by deed of trust on certain personal property. 

Carozza, as surviving partner, after this assignment, Instituted suit In as- 
gumpslt in the court below against Carpenter and Boxley, seeking a recov- 
ery of something over $30,000 clalmed to be due by reason of this contract. 
It seems Boxley alone was served with process. Pleas of the statute of lim- 
itation, payment, set-off, nonassumpsit, and assignment were flled. Upon 
trial, after the plalntiff had Introduced a part of hls testimony, an objec- 
tion was Interposed to the introduction of certain other on the ground that 
plalntlfC was not entitled to recover by reason of the assignment and order 
to pay given to the Ben Wllliamson Company and the Fleld Groeery Com- 
pany. Upon this motion the court after revlewing the évidence showlng the 
assignment and order to pay, and that tendlng to show that Carpenter and 
Boxley had accepted "the order to pay" Incorporated In the assignment, and 
after counsel for défendant had avowed that they expeeted to prove un- 
qualifiedly that such order to pay had been accepted, sald: "Under such 
clreumstances, It seems to the court a gross waste of tlme to continue to 
hear évidence in this case unless plalntlff's counsel can avow that they wlll 
be able to produce évidence contradlctory to the claim of the défendant that 
the order was accepted. In using the word 'accepted' I mean, of course, ac- 
cepted accordlng to the terms of the order. The court now, therefore, calls 
upon counsel for plalntiff to state whether or not they can make the avowal. 
If they can, the case wlll be pi'oceeded with in order that any conflicting 

•For other cEises see eame toplc à § humbkb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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testlmony on this question of fact may be submltted to the jury, but, If they 
cannot so avow, It seems to the court that It Is its duty to instruct a ver- 
dict for the défendant." Thereupon, counsel for plalntiff, before answerlng, 
submltted three motions. First, to amend the déclaration by adding the 
clause thereto that "this action Is brought by the plalntiff for the beneflt of 
the pledgee of the claims asserted for work done, to wlt, Ben WllUamson 
Hardware Company and Fleld Grocery Company"; second, to enter of rec- 
ord that "this action is brought by the plalntiff for the beneflt of the pledgee 
and (of) the claims asserted for work done, to wlt, Ben Wllliamson Hard- 
ware Company and Fleld Grocery Company, and this plalntlfC, and that an 
order may be entered that in event of a verdict for plalntiff for work done 
that this judgment thereon by the court shall be entered In such form as to 
protect the rights of the défendants, the pledgee, the plalntiff, and ail parties 
Interested in the subject-matter of this action" ; and, thlrd, to enter upon 
record that "this action is brought by the plalntiff for the beneflt of the 
pledgee of the claim asserted for work done, to wlt, Ben Wllliarnson Hard- 
ware Company, and Fleld Grocery Company, and that an order may be en- 
tered proteetlng the right of the plalntiff, défendant, pledgee, and ail par- 
ties interested in this action." Thèse motions the court overruled. Counsel 
for plalntiff then announced himself "not prepared to deny that the défend- 
ant accepted the order," and counsel for défendant announced in reply to 
the court's question, "what about your counterelalm," that, "if the court In- 
structs a verdict at this point, we will waive our counterelalm, but shall 
not waive our rlght to reinstate it In case the verdict of the jury should be 
set aslde." Thereupon the court dlrected and the jury found a gênerai ver- 
dict for the défendant. It is undisputed that this action was taken alone 
at the instance of the défendant; that the assignées, Ben Wllliarnson Com- 
pany and Fleld Grocery Company, had knowledge of the pendency of the suit ; 
that the plalntiff had taken, to be read in support of his action on trial, the 
déposition of the attorney for both of the assignées and that of a member 
of oue of thèse flrms. Further, it cannot be questioned from the testlmony 
that, whlle the assignment was a gênerai one, It was In fact given solely to 
secure to thèse assignée flrms the Indebtedness due them aggregating at the 
tlme less than .$6,000, and this had beeu conslderably reduced by payment. 
Exceptions to the ruling of the court were taken, motion to set aslde the ver- 
dict and award new trial was overruled, and this wrlt of error sued out. 

Allen G. Collins, of Richmond, Va. (Julius H. Wyman, of Baltimore, 
Md., on the brief), for plaintiflf in errer. 

J. T. Coleman and G. E. Caskie, both of Lynchburg, Va. (Caskie 
& Caskie and Coleman, Easley & Coleman, ail of Lynchburg, Va., on 
the brief), for défendant in error. 

Before PRITCHARD, Circuit Judge, and BOYD and DAYTON, 

District Judges. 

DAYTON, District Judge (after stating the facts as above). We 
do not deem it necessary to consider the assignments of error in dé- 
tail. 

[1] The vital question is whether this assignment with "the order 
to pay" incorporated in it barred the plaintiff's right to maintain this 
action. Under the common law there could be no question about the 
matter. Thèse choses in action were not assignable. Toison v. Elwes, 
28 Va. 436. 

[2] Therefore the whole question turns upon the construction of 
and limitation to be imposed upon section 2860, Va. Code 1904, touch- 
ing the right of assignées to sue. Décisions from other states con- 
struing other and différent statutes are calculated to mislead. The 
Virginia statute in its présent form is as follows ; 
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"Thé assignée or beiieflcial owner of any bond, note, wrlting or other chose 
in action, not negotlable, may muintain thereon in liis own nanie any action 
vvhich the original obligée, payée or contracting iiarty niit;ht liave bronght, 
liut shall allow ail jnst discounts, not only against himselt'. but against such 
obligée, payée or eoutraeting party, before the défendant had notice of tlie 
assignnient or transfer by Nuch obligée, payée, or contractiug party, and shall 
also allow ail such discounts against any interuiediate assigner or transférer, 
the right to which waw ac(iuired on the faith of tlie nssitrunient or transfer to 
hiui, and liefore the défendant had notice of the assignnient or transfer by 
such assignor or transférer to another." 

This statute in Virginia is very old. It is first found in the Acts 
of the Assemblv of 1705 (3 Hen. St. at Large, p. 37S). As found in 
the Code of 1819 (1 Rev. Code, c. 125, § 5, p. 484), it reads: 

"Assignnient of ail bonds, bills and proniissory notes, and other wiitings 
obligatory, whatsoever, shall be valid; aud an assignée of any snch niay 
thereupon maintaiii any action, in liis own naine, which the original obligée or 
payée niight hâve brought, but shall allow ail just discounts, not only against 
hiinself, but against the assigner, before notice of the assigninent was given 
to the défendant." 

In the Code of 1849 (chapter 144, § 14, p. 583) it is found with the 
change in words that : 

"The assignée of any bond, note or writing not obligatory may niaiiitain," 
etc. 

Without further change it was incorporated in the Code of 1860 
(chapter 144, § 14. p. 630). With some changes, not afïecting its ma- 
terial purpose, it was adopted in West Virginia, and will be found in 
its Code 1906, as section 3452. 

In construing this statute the courts of both states bave uniformly 
held that its only efifect is to enable the assignée to sue in liis own 
name, taking the paper subject to ail the etiuities of the maker or 
obligor. The légal title still remains in the assignor. It did not in- 
tend to abridge bis rights nor to enlarge those of the assignée beyond 
that of suing in bis own name. Mackie v. Davis, 2 Va. 219, 1 Am. 
Dec. 482 ; Norton v. Rose, 2 Va. 233 ; Garland v. Richeson, 4 Rand. 
(Va.) 266; Caton v. Lenox, 26 Va. 31, 42; Feazle v. Dillard, 32 Va. 
30, 34; Davis v. Miller, 55 Va. 1, 13; Clarksons v. Doddridge, 55 
Va. 42. 44; laege v. Bossieux, 56 Va. 83, 98, 76 Am. Dec. 189: Gor- 
don V. Rixev, 76 Va. 694. 704; Stebbins v. Bruce. 80 Va. 389, 400; 
Tyler v. Ricamore, 87 Va. 466, 12 S. E. 799; Bantz v. Basnett, 12 W. 
Va. 772. 779; Clarke v. Hogeman, 13 W. Va. 718; Whitteker v. 
Gas Co., 16 W. Va. 717; Scraggs v. Hill, 37 W^ Va. 706, 712, 17 
S. E. 185; Bentlev v. Ins. Co., 40 W. Va. 729, 23 S. E. 584; Coch- 
rane v. Hyre, 49 W. Va. 315, 319, 38 S. E. 554. 

In Dunn v. Price, 38 Va. 203, at page 209, Judge Tucker, discussing 
this statute, says : 

"It does not follow because he (assignée) is entitled to recover in his own 
name uiider this statute that he can no longer sue in the name of liis as- 
signer for his own benefit. The case of Garland v. Richeson, 25 Va. 266, 
is pregnant with proot that a party may proceed under the statute or as at 
couimon law." 
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In Davis V. Miller, 55 Va. at page 13, Moncure, J., says: 

"The lésai title still remains in tlie assignor in whose nanie (lie suit may 
be brouglit." 

And in Clarksons v. Doddridge, 55 Va. at page 44, he says : 

"ïhe assignée may, at his élection, sue at law in his offn uanie or in tliat 
of the obligée or payée for his henefit." 

[3] It is therefore clear that under this statute and thèse decisio:is 
suit may be brought in one of three ways — in the name of the orig- 
inal obligée or payée, in his name for the use of the assignée, or in 
the name of the assignée alone. And in cases, where complète pro- 
tection and relief cannot be obtained at law, equity may be appealed 
to. Code Va. 1904, § 2862; 2 Va. Law Reg. 384, Barton, L. Pr. 
(2d Ed.) 235, 236; Code W. Va. 1906, § 3454. 

[4, 5] But it seems to hâve been the opinion of the learned judge 
below that because this assignment contained an order to pay and 
proof would be forthcoming that such order had been acceptée! that 
it created a new debt between the original debtor and thèse assignées 
for the whole amount of the assignor's claim, and barred any and ail 
right on the part of the assignor to sue. We cannot concur in this 
view : 

First, because the "order to pay" incorporated in the assignment, as 
it is, should be considered in connection with the assignment, as a part 
of it, and incident and subordinate to it. 

Second, because, while the paper purports to be an assignment of ail 
moneys due and to become due under the contract and a direction to 
pay the same to thèse assignées, the évidence was undisputed that it 
was in fact only executed to secure the debt due such assignées, much 
less in amount than that asserted by plaintiff to be due from the de- 
fendant. An assignment absolute upon its face may be held to be in 
trust only to pay certain debts. Protzman's Ex'r v. Joseph, 65 W. Va. 
788, 65 S. E. 461. The rights of thèse assignées, as we hâve shown, 
were only équitable ones allowed by statute to be asserted at law, and 
the obligation of such law court becomes apparent, therefore, to pro- 
tect both the rights of the assignor, still retaining légal title, and the 
assignée having the équitable one. 

Third, because as distinctly held in Tyler v. Ricamore, 87 Va. 466, 
at page 469, 12 S. E. 799, at page 800, a case very similar, "it being 
admitted and clear that the cause of action is assignable, the défend- 
ant cannot object to the several assignments because a détermination 
under the issues joined in this suit will finally settle and conclude 
claims as to him if there be a complète or a partial assignment." This 
would be true in this action for the further reason that, while thèse 
assignées were not formai parties to it, they had full knowledge of it 
and entered no objection to its prosecution, but were furnishing évi- 
dence to maintain it on trial. Under such circumstances a gênerai 
verdict directed for the défendant, as vi'as donc hère, upon issues 
denying ail obligation to pay anything might be held to preclude them 
from recovery in any subséquent action on their part. As to this, 
liovi'ever, we are not called upon to décide. We are of the opinion 
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that the plaintiff had the right to maintain this action ; that his motion 
to amena his déclaration so as to show that it was for the use and 
benefit of his assignées should hâve been sustained and not overruled ; 
and that the court erred in stopping the course of the trial and direct- 
ing the gênerai verdict for the défendant. 

The judgment of the court below will be reversed and the case re- 
manded, with directions to set aside the verdict and grant a new trial. 

Reversed. 



GEEENBEEG v. LESAMIS et al. 

(Circuit Court of Appeals, Ninth Circuit February 24, 1913.) 

No. 2,126. 

Mines and Minerais (§ 100*) — MiNiNa Pabtnersiiip — Appointmbkt op Re- 
CEiVEB — Discrétion of Court. 

In a suit by a member of a mining partnership for dissolution and ac- 
countlng, he alleged that the partnership owned certain placer claims 
deseribed, some of which they had leased on royalties; that two of the 
partners had fraudulently sold their interests to their codefendants, who 
were insolvent, and who threatened to eoUect the royalties. Held, that 
the refusai of the court to grant a preliminary injunction or to appoint 
a receiver was within its discrétion; it not appearing from the record 
"whether the lessees were working the property, or what, if any, royalties 
were, or would become, due. 

[Ed. Note.~For other cases, see Mines and Minerais, Cent. Dig. § 225; 
Dec. Dlg. § 100.*] 

Appeal from the District Court of the United States for the Second 
Division of the District of Alaska; Cornélius D. Murnane, Judge. 

Suit in equity by H. Greenberg against Jack Lesamis, John Tyapay, 
Andy Garbin, George Stanley, and Sam Sallo. From an interlocutory 
order denying a motion for a preliminary injunction and the appoint- 
ment of a receiver, complainant appeals. x\ffirmed. 

J. F. Hobbes and William A. Gilmore, both of Nome, Alaska (Al- 
bert H. EUiott and Clarence E. Todd, both of San Francisco, Cal., of 
counsel), for appellant, 

Albert Fink and Thomas R. White, both of San Francisco, Cal., and 
O. D. Cochran and G. J. Lomen, both of Nome, Alaska, for appellees. 

Before GIEBERT and ROSS, Circuit Judges, and WOEVERTON, 
District Judge. 

WOLVERTON, District Judge. Plaintiff brings this suit for the 
dissolution of an alleged copartnership and for an accounting. The 
bill prays also for a restraining order pendente lite and for the appoint- 
ment of a receiver to take charge of certain alleged rents and profits. 
The District Court refused to grant the injunction or to appoint a re- 
ceiver, and from the interlocutory order thus made and entered the 
plaintiff appeals. 

The complaint shows in brief that on March 19, 1910, the défend- 
ants Jack Lesamis, John Tyapay, and Andy Garbin were the owners 

•For other cases see same topie & § humbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and in the rightful possession of certain placer mining claims situated 
in Noatak-Kobuk mining and recording district, Alaska, the claims 
being particularly described; that on said date the plaintiff and de- 
fendants Lesamis, Tyapay, and Garbin entered on certain contracts in 
vvriting whereby it was agreed that plaintifif and said défendants should 
form a copartnership for working said mining claims and, further, that 
said défendants would convey to plaintiff an undivided one-fourth in- 
terest in and to ail of said claims, water rights, etc., then owned or 
to be acquired by said défendants, in considération that plaintiff should 
furnish them with provisions from time to time up to and until July, 
1910, and pay to said défendants $6,000 in cash, and the additional sum 
of $24,000 from the profits of the mining opérations ; that plaintiff 
paid to said défendants the smn of $6,000 and otherwise kept and per- 
formed his agreement, and in pursuance of said contract the parties 
entered into a mining copartnership under the firm name of Klery 
Creek Mining Company and entered upon the mining opérations ; that 
about August 10, 1911, the. Klery Creek Mining Company executed 
several written leases upon several of the mining claims, at certain 
stipulated royalties to be paid the mining company; that thereafter, 
about August 13, 1911, Garbin and Lesamis collusively and fraudu- 
lently, and without considération, transferred ail their right, title, and 
interest in the Klery Creek Mining Company property to défendants 
George Stanley and Sam Sallo, both of whom are insolvent and took 
with full notice and knowledge of said copartnership and of its rights, 
and that it was indebted at the time in the sum of approximately $18,- 
000; that the défendants Stanley and Sallo now claim that, under the 
original copartnership agreement, they are entitled to the sum of $24,- 
000 from the first and gross output of the mining claims, without de- 
ducting the mining expenses or the said indebtedness of $18,000, and 
that they claim to be the lessors of the lessees from the Klery Creek 
Mining Company, and are threatening to and will collect, unless re- 
strained, the royalties of the entire output of said mining claims be- 
loneing to the mining company under the alleged claim for payment 
of the said $24,000; that on October 24, 1911, one Philip Murphy, as 
the assignée of Robinson, Magids & Ce, a créditer of the Klery Creek 
Mining Company, began an action at law against the mining company 
to recover the sum of $17,124, and caused a writ of attachment to issue 
against the mining property of the company, which said sum is due 
from the mining company, and should be paid from the first output 
of the mines in préférence to the $24,000; that ail the défendants are 
insolvent, and that, by reason of the facts as above set forth, plaintiff 
is unable to prosecute further the mining opérations ; that, unless a 
receiver is appointed to take possession of the copartnership property, 
the same will be dissipated, and the plaintiff will be compelled to pay 
the indebtedness of said mining opérations ; and that said défendants 
Stanley and Sallo threaten to assume the management and contfol of 
the copartnership assets, and to appropriate the rents, royalties, and 
profits to their own use, and thus ignore the debts and liabilities of the 
Klery Creek Mining Company. 

The défendants by their answer admit substantially ail that is al- 
leged in the complaint; but they put a différent construction upon the 



680 203 FEUEUAL KEPOUTKU 

copartnership agreement, and claitn that the $24,000 balance which 
Greenberg agreed to pay for an undivided one-fourth interest in the 
mines is payable out of the gross products of the mines, withont dé- 
duction for operating expenses. Ihey deny that the deeds given by 
L,esamis and Garbin to Stanley and Sallo were fraudulently given, 
and claim that the copartnership was dissolved by mutual agreement 
abotit September 9, 1910, and that thereafter Greenberg operated the 
mines upon his individual account, and whatever indebtedness accrued 
was his individual indebtedness, and not that of the firm. They also 
allège matters relevant to an accounting between the parties. 

Affidavits hâve been filed, and some dépositions adduced, in support 
of the opposing contentions. From thèse, read in connection with the 
pleadings, it appears prima f acie that a copartnership was entered into 
as alleged by the plaintiff ; that said copartnership was not dissolved 
September 9, 1910, as claimed by the défendants, but continued in 
force and effect at least until Garbin and Lesamis sold, conveyed, and 
assigned to Stanley and Sallo their several interests in the mining 
claims, and in ail rights and privilèges in and concerning the mining 
and copartnership property, which took place September 2, 1911. The 
évidence would seem to indicate, further, prima facie at least, that 
thèse deeds were not executed in entire good faith, as no considération 
was paid by the grantees. It further appears that Greenberg bas a good 
cause of suit for dissolution of the copartnership and for an account- 
ing. 

Upon the showing made, the question hère presented is whether 
plaintiff is entitled to injunctive relief and the appointment of a re- 
ceiver. The mining claims are made a subject of the litigation, being 
specifically described in the complaint. Whoever deals with such 
claims must deal with them with notice and knowledge of the stiit 
pending concerning them, and it is not apparent hovv plaintiff's rights 
as to thèse can be affected to his détriment. So it vi'ould seem that 
there is no need of an injunction or of a receiver for the protection of 
plaintifï's rights therein. 

This leaves for considération the feature of the dispute relating to 
the leases given to persons by the Klery Creek Mining Company for 
mining upon a royalty. The royalty is payable to the mining Com- 
pany, and it is alleged that the défendants Stanley and Sallo are col- 
lecting and threatening to collect such royalty and convert it to their 
own use, to the exclusion of the mining company ; such company be- 
ing legally entitled thereto. 

As to the royalty, it appears that the Klery Creek Mining Company 
executed and delivered to divers persons leases on the mining claims 
of the company, reserving to the company 20 and 30 per cent, royalties 
on the gross output, and in a gênerai way that Stanley and Sallo are 
receiving and threaten to receive, and to continue to receive, the royal- 
ties upon said leases to their own use, without regard to the indebted- 
ness of said copartnership. It further appears that gold had been dis- 
covered upon only one of thèse mining claims, namely, the one known 
as "Ko. 1 Above." Greenberg's opérations were upon this mine, but 
whether the leases cover it or not we are not definitely informed. 
îlowever, we are not informed as to the probable amount of the roy- 
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alties that hâve or may become due to the mining company, and the 
matter is left so indefinite as to thèse leases that we cannot say whether 
they are worth mnch or little. 

Ûnder such a state of the record, we are not inclined to interfère 
with the discrétion of the lower court in refusing the injunction or the 
appointment of a receiver. The interlocutory order will therefore be 
affirmed, with costs of the appeal to appellees. 



PENNELL V. PHILADELPIIIA & R. RT. CO. 

(Circuit Court of Appeals, Third Circuit. January 25, 1913.) 

No. 1,646. 

Railroads (§ 229*) — Safett Appliance Act — Automatic Couplers— "Cabs." 

Safety Appliance Act Marcli 2, 1893, c. 196, § 2, 27 Stat. 531 (U. S. 
Comp. St. 1901, p. 3174), requiring ail "cars" used in moving Interstate 
traffic to be equipped with automatic couplers, does not apply to the 
coupling between a locomotive proper and its tender. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 743 ; Dec. Dig. 
§ 229.* 

For other définitions, see Words and Phrases, vol. 1, pp. 969, 970; 
vol. 8, p. 7596. 

Duty of railroad companies to furnish safe appliances, see note to 
Felton V. BuUard, 37 C. C. A. 8.] 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; John B. McPherson, Judge. 

Action at law by Mary Geneviève Pennell, administratrix of the es- 
tate of Jay Allen Pennell, deceased, against the Philadelphia & Reading 
Railway Company. Judgment for défendant, and plaintifif brings 
error. Affirmed. 

George Demming and Charles H. Burr, both of Philadelphia, Pa., for 
plaintifif in error. 

Wm. Clarke Mason, of Philadelphia, Pa., for défendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges, and RELL- 
STAB, District Judge. 

BUFFINGTON, Circuit 'judge. In the court below, the plaintifif, 
Mary G. Pennell, brought suit under the provisions of the acts of April, 
22, 1908, and April 5, 1910, relating to the liability of Interstate com- 
mon carriers by railroads to their employés in certain cases, against 
the Philadelphia & Reading Railway Company, to recover damages 
for its alleged négligence, causing the death of Jay Allen Pennell, her 
husband and its employé. While working as a fireman on a locomotive 
of the défendant company, hauling a freight train in Interstate com- 
merce, the forward part of the engine broke loose from the tender, 
and Pennell, who at the time was standing above the coupling, fell on 
the track, was run over, and killed. The négligence charged was an 
alleged violation by the railroad of the act of Congress of March 2, 
1893 {27 Stat. 531, c. 196 [U. S. Comp. St. 1901, p. 3174]), which, 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 190? to date, & Rep'r Indexes 
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plaintiff contended, required it to place automatic couplers between the 
forward end of a locomotive and its tender. The act provides : 

"It shall be unlawful for any sueh common carrier to haul, or permit to be 
hauled or used on its line, any car used in moving Interstate traflic not 
equipped with couplers coupling automatlcally by Impact, and whlch can be 
coupled wlthout the necesslty of men going between the ends of tbe cars." 

In Johnson v. Southern Pacific Company, 196 U. S. 16, 25 Siip. Ct. 
158, 49 L,. Ed. 363, the word "car" was held to include a locomotive, 
and that a railroad was bound to equip engines v^'ith automatic cou- 
plers, "since engines hâve occasion to make couplings more f requently" 
than cars. On the theory that the effect of that décision is to hold "that 
the engine is a car, and that the tender is a car, each separate and apart 
from the other," it is now contended that, when thèse parts are cou- 
pled together to form a locomotive, it must be by an automatic cou- 
pler. 

We cannot agrée to such a construction. To do so would be to lose 
sight of the real purpose of the act. The law was not passed to secure 
stronger car couplings, for the old-fashioned link and pin were, when 
once made, and considered solely as couplings, possibly stronger and 
more reliable connections than automatic ones. It was the constant 
killing and maiming of men incident to going between the bumpers 
to couple and uncouple cars that the law sought to avoid, and not to 
insure the stability of the coupling after it was made, much less the 
stability between the parts of a locomotive itself. If the instability or 
insecurity of couplings after they were made had also been a recognized 
evil, and if Congress had meant to remedy such evil, the requirements 
of the act would bave extended, not merely to the automatic character 
of the couplings, but also to their strength and durability. The union 
of engine and tender is in large measure a permanent one, and the act 
of joining the two is of such rare occurrence, and is so alien to trans- 
portation, and an accident resulting from the joining of such parts so 
unheard of , that Congress could not bave had it in view to require an 
automatic coupler at that point. 

Agreeing, as we do, with the conclusion reached by the court below, 
that "no décision bas been cited that requires an automatic coupler be- 
tween the engine proper and the tender, and there seems to be no 
reason for requiring it at that point," the judgment is affirmed. 



CAREY V. JOHNSON. 

(Circuit Court of Appeals, Third Circuit. March 17, 1913.) 

No. 1,642. 

Brokers (| 46*) — Contract of Employmbnt — rERFOHMANCE — Eight to Com- 
missions. 

Where défendant agreed to pay plaintitï a commission of 5 per cent, 
of the pui'chase price of certain corpprate stocl^s in case plaintiff found 
a puroliaser at a price satisfactory to défendant, and after plaintiff had 
obtalned a prospective purchaser, who had suhmitted offers that had 
been declined, a tliird person, with whom plaintiff had no relations, 

♦For other cases see same topic & S numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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offered a substantially higher price, to whom défendant sold the stock 
In good faith, they were not liable to plaintiff for commissions. 

[Ed. Note. — For other cases, see Brokers, Cent. Dig. § 47; Dec. Dlg. 
8 46.*] 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; John B. McPherson, Judge. 

Action by Francis King Carey against Alba B. Johnson. Judgment 
for défendant, and plaintifï brings error. Affirmed. 

Hampton L. Carson, of Philadelphia, Pa., for plaintiff in error, 
John G. Johnson, of Philadelphia, Pa., for défendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges, and RELES- 
TAB, District Judge. 

BUFFINGTON, Circuit Judge. In the court below, Carey, the 
plaintifï, sued Johnson and others to recover commissions alleged 
to hâve been earned by Carey in the sale by défendants of their 
stock in the Baldwin Locomotive Works. The claim was for 5 per 
cent, of the purchase price and was based on an express verbal con- 
tract. While the record is large, the questions involved fall within 
narrow limits, and the facts pertinent to those questions are substan- 
tially undisputed. Without entering, therefore, into a statement of ail 
the proofs, it suffices to say there was évidence tending to show that 
Carey called on défendants and requested them to name a price at 
which they would sell their shares. This they refused to do, and they 
did not employ Carey as their agent to sell such shares. What they 
did in substance was to agrée with Carey, who had told them the name 
of his possible purchaser, that in case he f ound a purchaser at a price 
satisfactory to them, and they sold to such purchaser, they would pay 
Carey a commission of 5 per cent, of the purchase money. In that 
regard Carey testified : 

"I could not get my compensation nntll I had brought them a purchaser 
at a price which was satisfactory to them." 

In pursuance of this arrangement Carey procured and communi- 
cated to défendants two successive offers from his purchaser. Thèse 
the défendants refused for inadequacy' of price. The plaintifï then 
had the same person offer a higher price. About the same time the 
défendants received, without action or solicitation on their part, an 
ofïer, from a third party with whom Carey had no relations, of a 
substantially larger price. This ofïer défendants accepted. On the 
trial the court instructed the jury that the agreement between Carey 
and défendants did not preclude the latter from accepting an inde- 
pendent offer for their stock, and if they received an independent of- 
fer, for a substantially larger price than Carey's offer, and accepted 
it in good faith, because the price was substantially higher, and with- 
out any fraudulent or unworthy purpose of avoiding payment of com- 
missions to Carey, the latter could not recover commissions on such 
sale. The jury having found for défendants, this writ was sued out 
by plaintifï. 

'For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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The questions of the défendants' good faith and of the substantially 
inferior, and therefore unsatisfactory, amount to the défendants of 
Carey's last ofïer, being estabhshed by the verdict, the case résolves 
itself into the narrow question whether the agreement between thèse 
parties thereafter imposed on the owners of the stock, in accepting in 
good faith a more advantageous ofïer which came to them unsolicited 
and from an independent buyer, who bore no relation to Carey, a lia- 
bility to pay a 5 per cent, commission on such offer. Without discuss- 
ing the numerous cases bearing upon agents' commissions, it suffices to 
say we find no case whose facts or principles warrant the recovery of 
such unearned commissions. The agreement between thèse parties 
was simple and clear. It was singularly free from the stipulations as 
to price, time, and other provisions usually found in the reported cases 
involving commissions, which restrict the owners', and create the 
agents', respective fields of opération. In substance, the agreement 
hère was that if Carey brought a satisfactory offer, and it was ac- 
cepted, he was to hâve a stipulated commission ; and the corollary 
followed that, unless the défendants did receive and accept an ofïer 
brought by Carey that was satisfactory, no commissions were to be 
paid. Beyond thèse two limits of contract fulfillment, which entitled 
Carey to commissions, and nonfulfillment, the agreement did not ex- 
tend. The défendants certainly made no express contract that, while 
Carey was seeking a purchaser, they were powerless to accept the 
offer of a third person. There is no reason or judicial principle on 
which to bottom and impose on the défendants an implied contract. ' 
If the possibility or expectation of a larger offer would of itself justify 
their rejection of any offer Carey brought to them — and of this there 
can be no doubt — how can it be contended that, when that justifying 
possibility or expectation had merged into an actual and better offer, 
the realization of the fact should be less potent than its expectation. 
The value of commercial property rests on the owners' power to sell, 
and the only limitation on that power the owners hère imposed on 
themselves by the agreement was by a sale through Carey at a price 
satisfactory to themselves. When, then, the price offered by Carey 
was exceeded by a bona fîde, unsought, and independent offer, made 
to the défendants by other persons, there existed no basis for the de- 
fendants and Carey to apply the agreement to pay commissions. In 
the face of a higher and better one, Carey's offer was not, and could 
not be, satisfactory to the défendants. 

Waiving the question whether under the proofs there was really any- 
thing to submit to the jury, certain it is that, fortified as the défend- 
ants are by its finding that the offer they accepted was substantially 
better than Carey's, that it was accepted in good faith, and not for the 
purpose of avoiding paying Carey commissions, it f ollows that no error 
was committed by the court in subsequently entering, and in this court 
now afhrming, the judgment based on such verdict. 
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lOWA CENT. RY. CO. et al. v. WALKER.t 
(Circuit Court of Appeals, Eighth Circuit. February 26, 1913.) 

No. 3,838. 

1. Negijgbnce (§ 83*) — Gonthibutoby Négligence— Discovebed Péril. 

Where the plalntlff in an action for a personal injury was chargeable 
wlth contrlbutory négligence, and It Is sought to recover on the ground 
of the subséquent négligence of défendant, it must be shown that de- 
fendant, after actual discovery of plalntife's péril, failed to exercise or- 
dinary care to prevent the injury. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. § 115 ; Dec. DIg. 
I 83.*] 

2. Raileoads (§ 274*) — Iîtjubt to Person at Station — Négligence. 

A locomotive englneer, entering a station with a train and seeing plaln- 
tlff, a station employé, wheeling a truck near the edge of the platform, 
where he might be struck by the englne, had a rlght to suppose that he 
would step further away, and was not chargeable with négligence for 
not acting to prerent plaintiff's injury until he discovered that plalntift 
probably would not do so. 

[Ed. Note.— For other cases, see Rallroads, Cent Dig. §§ 868-872 ; Dec. 
Dig. § 274.*] 

In Error to the District Court of the United States for the South- 
ern District of lowa ; Smith McPherson, Judge. 

Action at law by Allen H. Walker against the lowa Central Railway 
Company, Clarence Helm, and J. W. Shreve. Judgment for plaintiff, 
and défendants bring error. Reversed. 

George W. Seevers and W. H. Bremner, both of Minneapolis, 
Minn., and McNett & McNett, of Ottumwa, lowa, for plaintiffs in 
error. 

S. V. Reynolds and John N. McCoy, both of Oskaloosa, lowa, for 
défendant in error. 

Before SANBORN, Circuit Judge, and WM. H. MUNGER and 
TRIEBER, District Judges. 

WM. H. MUNGER, District Judge. This action was brought by 
the défendant in error, who will be designated as plaintiff, against 
plaintiff in error, who will be designated as défendant, to recover for 
an injury sustained by being struck by the engine of defendant's train. 
It appears that plaintiff was in the employ of défendant as telegraph 
operator at New Sharon, lowa, and also assisted the station agent in 
and about handling the baggage, receiving the same from trains, and 
delivering the same to trains. The defendant's railroad track ran 
practically north and south on the east side of the dépôt ; there being 
a platform between the dépôt and the tracks. A freight train from 
the north was about two hours late. Plaintiff inquired of the dis- 
patcher where the train was, and was informed it had not yet reached 
Searsboro, a station about eight miles north of New Sharon. Plain- 
tiff then went out to a baggage truck standing close to the edge of the 
platform next to the track to the northeast of the dépôt, took a hand 
grip off, handed it to a lady, had a little conversation with a gentle- 
man, returned to the truck, pushed it along on the platform to the 

'For other cases see same topic & § hitmbeb in Dec. & Am. Olgs. 1907 to date, & Rep'r Indexes 
t Behearing denled Mar 15, 1913. 
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south, with a view of taking the truck to the west side of the dépôt, 
where the train of another road was soon expected. There was snow 
on the platform, varying in depth, according to the évidence, from 
three to eight inches, the snow had been tramped down some, and a 
path had been shoveled down to the edge of the platform. Plaintiff, 
to avoid the snow, wheeled the truck close to the east edge of this 
platform. Just about as he reached the southeast corner, and while 
turning or about to turn the truck to the west, he was struck by this 
freight train coming on the defendant's track from the north, and 
sustained the injuries complained of. He alleged in his pétition nég- 
ligence of the défendant in permitting the accumulation of snow upon 
the platform, the running of the train at a négligent rate of speed, 
failing to give any signal by blowing the whistle or ringing the bell, 
and further alleged négligence upon the part of the défendant, in that, 
after the engineer discovered him in a place of péril, by the exercise 
of ordinary care, he could hâve avoided the injury. 

[1] The trial court, in its charge to the jury, eliminated ail ques- 
tions of négligence excepting the latter, saying to the jury: 

"But, as I hâve already said to you, down to the time he was withln the 
danger llmit, in my judgment, there is nothing to be considered by you. Now, 
after he was within the danger lindt, could he, by the exercise of diligence, 
luive been. seen by rhe engineer to be Inside of the da nger liniit ? ïhen, from 
that point, had this engineer exercised care and freedom from négligence, as 
he ought to do, could he then hâve averted the in.niry? ]f not, then your 
verdict will be in favor of the company. If he, the engineer, could hâve 
averted the injury after he savv the hazardous position in whlch the ph\intiff 
had placed himself, then you will find a verdict for the plaintiff." 

This instruction was faulty, in that it submitted to the jury the 
question as to whether or not, in the exercise of diligence on the part 
of the engineer, he could hâve discovered that the plaintiff was in- 
side the danger lirait. The instruction in that respect was excepted to 
by défendant. 

In Denver City Tramway Co. v. Cobb, 164 Fed, 41, 90 C. C. A. 459, 
Justice Van Devanter, then Judge Van Devanter, speaking with re- 
gard to the exception which permits plaintiff to recover, notwithstand- 
ing his own contributory négligence, said: 

"The exception does not apply where the plaiutifj"s négligence or position 
of danger is not discovered by the défendant in tiuie to avoid the injury," 

In Hart v. Northern Pac. Ry. Co., 196 Fed. 180, 116 C. C. A. 12, 
this court said: 

'"It présupposes or concèdes the existence of contributory négligence, and 
seeks to avoid its conséquence by subséquent occurrences. If it were true 
that Starr was in a state of actual péril, that the défendant liad actual knowl- 
edge of that péril, and after that knowledge was ac([uii'ed failed to exercise 
ordinary care to prevent injuririg Iiini, thèse facts inight create a cause of 
action, or uiiglit excuse the contributoj'y négligence wUicii brought Starr iiito 
his position of péril." 

Kumerous other authorities might be cited to the same effect, to 
wit, that the defendant's liability under what is known as the last 
chance doctrine is only where, after actual discovery of the plaintiff's 
perilous position the injury could be avoided by the exercise of ordi- 
nary care and diligence. 
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[2] There was a conflict in the évidence as to whether the plaintiff, 
while he was wheeling the truck on the platform to the south, was 
so near the track that he would be struck by the overhang of the en- 
gine, or whether the first time that he placed himself in position to be 
struck by the overhang of the engine was as he swung the truck to 
turn to the west. That, however, was a proper question for the jury. 
Assuming, however, that the engineer saw the plaintiff moving so 
near the edge of the platform that he might be struck by the overhang 
o£ the engine, he had a right to assume that the plaintiff would step 
to one side out of the danger line, and the engineer was not called 
upon to act until hediscovered that the plaintiff probably would not 
step to one side. Little Rock Ry. & Elec. Co. v. Billings, 173 Fed. 
903, 98 C. C. A. 467, 31 L. R. A. (N. S.) 1031, 19 Ann. Cas. 1173; 
St. Louis & S. F. R. Co. v. Summers, 173 Fed. 358, 97 C. C. A. 328; 
m. Cent. Ry. Co. v. Ackerman, 144 Fed. 959, 76 C. C. A. 13 ; Lake 
Shore & Michigan Southern Ry. Co. v. Miller, 25 Mich. 274 ; South- 
ern Ry. Co. V. Bailey, 110 Va. 833, 67 S. E. 365, 27 L. R. A. (N. S.) 
379 ; Beem, Adm'r, v. Tama & Toledo Elec. & Ry. Co., 104 lowa, 563, 
71 N. W. 1045.' 

The évidence, however, is undisputed that, as soon as the engineer 
operating the engine discovered that plaintiff was in a position of 
danger he applied the emergency brake, and stopped the train as soon 
as possible, the train coming to a stop within about 100 feet. 

Ât the close of ail of the évidence, défendant requested the court to 
instruct a verdict for the défendant, which was overruled, to which an 
exception was taken. As the évidence was indisputable and conclu- 
sive that, as soon as the engineer knew that the plaintiff was in a situ- 
ation of danger, he immediately did ail that could be done to avoid the 
accident by applying the emergency brake, the requested instruction 
should hâve been given. 

The judgment is reversed, with directions to grant a new trial. 



BROWN V. GREENFIELD CONGREGATIONAL SOCIETY et al. 
(Circuit Court of Appeals, Second Circuit. February 10, 1913.) 

1. Dedioation (§ 18*)^AcTs Constituiing — Description in Convbyance. 

The question of dedioation of land to public use Is one of intention, and 
it is not au inflexible rule that designating lu a deed certain boundlng 
premlses as public grounds amounts to a dedication of them. 

[Ed. Note. — For other cases, see Dedication, Cent. Dlg. §§ 33-36; Dec. 
Dlg. § 18.*] 

2. Dedication (§ 57*) — Purposes — Public Gommons — User and Oustom of 

Times — "Place op Parade" — "Public Green." 

Under the user and custom in Connecticut in 1750, the dedication of 
ground In a town as a "place of parade" or a "public green" was not 
Inconsistent with the use of a part of it as the site for a meeting house ; 
and where such a practical construction was placed on a dedication by 
the érection of a church thereon 12 years later, which has been twice 
rebuUt and enlarged, the building of an addition to the présent building 
wUl not bè enjolned at suit of an adjolning property owner. 

[Ed. Note. — ^For other cases, see Dedication, Cent. Dlg. § 100; Dec. 
Dig. § 57.*] 

*Far other cases see same toplc & § nvmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from the District Court of the United States for the Dis- 
trict of Connecticut; James P. Platt, Judge. 

Suit in equity by Alfred S. Brown, exécuter and trustée, against 
the Greenfield Congregational Society and others. From an order de- 
nying a preliminary injunction, complainant appeals. Affirmed. 

For opinion below, see 197 Fed. 238. 

The complainant flled a bill against the Greenlleld Congregational Societj', 
an ecclesiastlcal corporation in tlie towu of Fairlield, Conii., aud the iudivid- 
nal défendants, to restrain them from erecting an addition to the meeting- 
house upon the public green or town comuion in Fairfleld in front of the 
complainant's preniises. The bill alleged that the publie green had heen 
created and establlshed by the proprietors of the towu of Fairfleld prior to 
1750 and that in that year they eonveyed the lots uow owned by the com- 
plainant to Rev. John Goodsell, bouuding them upon the green, described as 
the "place of parade." The bill further averred, in substance, that the 
érection of the proposed building was not a use of the public green for the 
purposes for which it was dedicated and would cause spécial damage to the 
complainant. 

The cause came up in the District Court upon an application for a pre- 
liminary injunction and afiidavits were lîied showing that the proprietors 
of Fairfleld owned ail the lands and that the Goodsell deed was in the ternis 
stated in the bill but dld not show any express dedication of the green by 
the proprietors. 1 The affidavits also showed that in 1702 a church was 
ereeted upon the green which stood there until 1845 when it was removed 
aud another building ereeted which stood until 1853, when it was destroyed 
liy flre and the présent church built; the sites of thèse buildings not beiug 
precisely the same. Affldavits were also presented showiug the need of the 
('ongregatlonal Society for the proposed addition. 

ïhe District Court denied the aiiplieation for a preliminary injunction and 
the complainant has appealed to this court. 

A. S. Brown, of New York City, and Marsh, Stoddard & Day, of 
Bridgeport, Conn., for appellant. 

E. S. Banks, of Fairfield, Conn., and D. Davenport and W. A. Red- 
den, t)oth of Bridgeport, Conn., for appellees. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). [1] The 
most the complainant can claim is that there was an implied dedica- 
tion of the land in question to public uses by bounding the two parcels 
eonveyed to Rev. John Goodsell by the "place of parade," upon the 
principle that where the owner of a parcel of land sells a portion of 
it with référence to a map or plan showing another portion designated 
as a public square or street, he thereby désignâtes the latter portion 
to public uses. It may be doubted, however, whether this principle is 
applicable to this case and whether the référence to the "place of 
parade" was more than for purposes of description. The question of 
dedication is one of intention and it is not an inflexible rule that des- 
ignating in a deed certain bounding preniises as public grounds 
amounts to a dedication of them. 

1 The statement in the affidavit of Lacey that the proprietors sequestered 
and set aside the public green prior to 1750 seems merely to liave been his 
conclusion drawn from the fact that the "place of parade" was referred to 
in the Goodsell deed. 
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[2] Vv'e will assume, however, that there was a dedication. The 
vvprds "parade"' and "place of parade" are common désignations of 
public squares and greens in New England. Undoubtedly the term 
"place of parade" means primaril}' a training ground but practically 
it is s3'nonymous with "public green." Therefore it must be deter- 
mined whether at the time of the dedication the use of a portion of 
this public green as a site for a meeting house was an appropriate 
public use consistent with the dedication. 

"When laiid Is dedlcated for a public square without any spécifie désigna- 
tion of tlie uses to wliicli it can be put, it will be presumed to bave been 
dedicated for such appropriate uses as would under user and custom be 
deemed to hâve been fairly In contemplation at tbe time of tbe dedication." 
13 Oye. 448. 

We may take judicial notice that in Connecticut in 1750 no more 
appropriate use of a portion of a public green in a country town could 
hâve been found than to build the meeting house upon it. The public 
green was the customary place for the meeting house. The church 
was supported by public taxation. Use for church purposes was es- 
sentially a public use. And this was the practical construction placed 
upon the dedication in the time of it. The meeting house was built 
upon the green and a succeeding meeting house stands there now.^ 

It is thus entirely clear that the érection of the meeting house upon 
the green was, under user and custom existing at the time of the ded- 
ication, an appropriate use. And it necessarily follows that the érec- 
tion of an addition to the meeting house required by the growth of 
the church is also an appropriate use. It cannot be said that the pro- 
prietors of Fairfield contemplated a use of the green for church pur- 
poses but not enough use to permit the church to grow ; and this es- 
pecially in view of the fact that there is nothing to show that the 
proposed addition will, or that any addition could ever hâve been ex- 
pected to, interfère with any other public use of the green. 

The order of the District Court is affirmed with costs. ' 

2 The fact that the first meeting house was not erected until 12 years after 
the deed to Rev. Mr. Goodsell in no way aflfects the statement in the test. 
The members may at ail times hâve intended to build the church on the 
green but hâve been delayed by want of funds. Indeed if, as is suggested, 
Mr. Goodsell were the minister of the Society the deed to him of the lots 
faeing the green would itself indicate an intention to build the church on it. 

203 F.— 44 
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THE GLADIATOR. 

THE TRANSPER NO. 10. 

(Circuit Court of Appeals, Second Circuit. February 10, 1913.) 

Nos. 69, 70. 

Collision (§ 95*) — Tues with Tows Meeting — Passing Signals. 

A collision between car lîoats in tow of two trausfer tugs In East 
Klver at night held due solely to the fjxult ol^ one of the tugs, wliicli, when 
they were nearing eacli otUer substantially head on, gave a signal for 
passlng starboard to starboard and kept on without assent to It. 

[Ed. Note.— E"or otiier cases, see Collision; Cent Dig. §§ 200-202; Dec. 
Dig. § 95.* 

Collision wlth or between towlng vessels and vessels in tow, see note 
to The John EngUs, 100 C. C. A. 581.] 

Appeals f rom the District Court of the United States for the South- 
ern District of New York; Learned Hand, Judge. 

Suit for colUsion by the New York, New Haven & Hartford Rail- 
road Company, owner of steam tug Transfer No. 10, against the steam 
tug Gladiator, the River & Harbor Transportation Company, claim- 
ant; and cross-Ubel against the Transfer No. 10. Decree for respond- 
ent on the cross-Hbel, and Hbelant appeals. Affirmed. 

The following is the opinion of Hand, District Judge, in the court 
below : 

ïhls is a libei in rem on belialf of tlie New York, New Haven & Hartford 
Bailroad Company against the steam tug Gladiator for collision in the East 
River at 1 a. m. on May 11, 1908, upon a fiood tide and some 700 or 800 
feet off 25th or 26th street. The libelant's tug Transfer 10 was going up 
the East River with a car float on either hand extending some 100 feet be- 
yond her bow. She had laid a course from the buoy off Tenth street to 
Thirty-Fourth street, so as to get well over on the Manhattan slde and to 
go up the west Channel of Blackwell's Island. 

The tug Gladiator, belonging to the elalmant, also wlth a car float on her 
starboard hand, had left the Long Island ferry slip and had come down 
the East River. The tows came Into collision by the starboard bow of the 
Gladiator's float striking the starboard float of No. 10 about amidships. 
The angle of the collision was approximately 45 degrees. Each tug says 
that he dld not change hls course from the time of seeing the other tug. 
There Is no évidence to contradiet that testimony. Transfer 10 when she 
got near to Twenty-Thlrd street had to stop so as to allow a Twenty-ïhlrd 
Street ferryboat to come into her slip. She exchanged single blasts with that 
ferryboat and let her pass, then resumed her speed. Up to that tlme she 
had not seen the Gladiator. The Gladiator, on the other hand, as she came 
out of her slip, found a Greenpoint ferryboat golng to the eastward and 
into her own slip, and she also had to wait untll that beat had passed. In 
doing so she went further out Into the stream, so that, when she was headed 
down and straightened out on her course, she was somewhat on the New 
York slde of mid-channel. 

The stories of the two crews as to the signals are qulte divergent. Trans- 
fer No. 10 says that when she flrst sighted the Gladiator she was about 
three points on his starboard bow. Thlnklng that he could safely pass star- 
board to starboard, he blew two whistles, to which he got no answer. This 

•For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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signal he repeated, and he was at once answered by a single whistle from 
the Gladiator. At that tlme he could see both the red and green lights of 
the Gladiator, and he thlnks he was about 1,200 feet off the New York shore. 
Seeing that the crossing of signais would resuit in a collision, he blew his 
alarm signal at once, and almost slmultaneously stopped and began backing. 
He had got no sternway at the time of the collision, but had substantially 
checked hls speed. 

The story of the Gladlator's master is that he also saw the two slde lights 
of the Transfer as soon as the Twenty-Third Street ferryboat uncovered her. 
As she then bore on his port hand, he gave her one whistle, to whlch she re- 
sponded. He continued on hls course untll sonie time afterwards he says 
he got a signal of two whlstles, Indlcating that the Transfer was about to 
cross his bow. Shortly after the red light was shut out, and he blew an 
alarm and stopped and backed. At that time It was too late to avoid col- 
lision. The inferenee of the Gladiator is that the Transfer trled to cross 
her bows at the last minute. This I do not belleve, and it seems to me a 
wholly unreasonable supposition to make. If the Gladiator, on the other 
hand, changea her course to starboard, she certainly was in fault, because 
there would be every reason in that case to suppose that the estlmate of the 
Transfer was correct, that the boats otherwise would hâve passed safely 
starboard to starboard. But, as I hâve sald, I cannot see any just reason 
to disregard the testlmony of the crew of the Gladiator that they kept thelr 
course. If so, the case Is one in whlch vessels about to pass head on do 
not pass port to port, but one of them sélects a course starboard to star- 
board. It is quite clear that in such a case the vessel so selectlng déviâtes 
from the normal navigation and does so at her risk, and that if collision en- 
sues she is responsiWe for it, unless, of course, her change of purpose is clear 
enough in season for the other to aecommodate herself to her obvlous in- 
tention. Some of the distances given by the Gladiator do not altogether 
reconeile this Interprétation of the testlmony. It Is hard to see how they 
got so far inshore as they think they did, unless there was a change of 
course. This undoubtèdly made the question as to wbether or not there was 
a change of course somewhat uncertain ; but that doubt is allayed, I thlnk, 
by two facts : First, because of the testlmony of the crew of the Gladiator, 
whlch is not contradicted by anything that was seen by the Transfer; and, 
second, because of the fact that both crews say that from the outset they 
saw both slde lights of the other tug. This could not hâve been so It there 
had been, after the time when they came in slght of each other, any sub- 
staiitial change in thelr course. 

The resuit is that I sliall hold the Transfer In fault, and the libel wlll be 
dismlssed in accordance with that findlng, aiid a decree go upon the cross- 
libel. 

J . T. Kilbreth, of New York City, for appellant. 

Burlingham, Montgomery & Beecher, of New York City (Charles 
C. Burlingham and Roderick Terry, Jr., both of New York City, of 
counsel), for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. We concur in, Judge Hand's finding and conclu- 
sion that this was a head-on situation, where the Transfer initiated a 
starboard to starboard course and kept on without assent to it, and 
that the Gladiator, having kept her course, was free from fault. 

It may be noted that, if the situation were as stated in appellant's 
brief — i. e., the Transfer showing a starboard light only to both lights 
of the Gladiator — then the vessels would be on crossing courses, and 
the Gladiator the privileged vessel, in which case the conclusion 
reached as to fault would be the same. We do not think the Gladiator 
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was far enough west of the center of the river to constitute a viola- 
tion of the East River statute. Section 757 of the Consolidation Act; 
chapter 410, Laws N. Y. 1882. 
Decree affirmed, with costs. 



TRECPIMANN S. S. CO., Limited, v. MUNSON S. S. TJNE. 
(Circuit Court of Appeals, Second Circuit. February 10, 1913.) 

No. 133. 

ShIPPING (§ 49*) — ^TlME CiIARTER CONSIRUED — ClIAIÎTER roB "ACOUT 12 
MONTIIS." 

IJnder a cliarter of a vessel for "about 12 montlis" at a mouthly hire, 
wliere a vo.yage terininated 29 days before tUe expiration of that time 
and another could liave beeu nuide in 43 days, average tinie, tlie cbarterer 
was not eutitled to redellver tlie vessel ; but wliere he refused to make 
another voyage, but recliartered lier for a longer voyage at a snialler liire, 
the owner Is entitled to reeover under the flrst charter ouly the différence 
between the amouut she would hâve earned thereunder to the expiration 
of the 12 months and the amount she did earn to that time under the 
new charter. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 187-200, 202; 
Dec. Dig. § 49.* 

For other définitions, see Words and Phrases, vol. 1, p. 24.] 

Appeal f rom the District Court of the United States for the South- 
ern District of New York; George C. Holt, Judge. 

Suit in admiralty by the Trechmann Steamship Company, Limited, 
against the Munson Steamship Line. Decree for libelant, and re- 
spondent appeals. Modified. 

Haight, Sandford & Smith, of New York City (C. B. Smith and C. 
S. Haight, both of New York City, of counsel), for appellant. 

Wallace, Butler & Brown, of New York City (F. M. Brown, of 
New York City, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. The libelant chartered its steamer Kiora 
to the respondent for about 12 months in "any safe trade, excluding 
British North America, Baltic, China Sea and White Sea and soutli 
of River Plate, as charterers * * * shall direct." The charter 
party contained the following clauses: 

"4. That the charterers shall pa.v for the use and hire of the sald vessel 
six hundred and thirty pouuds (£630) British sterling per calendar month, 
comniencing on and from the day of her delivery, as aforesaid, and at and 
after the sauie rate for any part of a month ; liire to continue untll her de- 
livery in like good order and condition to the owners (unless lost) at a United 
States port north of Hatteras. 

"5. That should the steamer be on lier voyage towards the port of return 
delivery at the time a paynient for hire becomes due, said payment shall be 
made for such a length of time as the owners or their agents and charterers 
or their agents inay agrée upon as the estiniated time necessary to complète 

•For other cases see same topic & f numeer in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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the voyage and wheu the steamer Is delivered to owners' agents, any différence 
shall be refunded by steamer or paid by charterers, as the case may requlre." 

January 13, 1908, the steamship was delivered to the charterer, 
which redelivered her to the owners December 15, 1908, 29 days 
prier to the expiration of the 12-months period. The owners insisted 
that there was a reasonable time left in which to make a commercial- 
ly practicable voyage, which the charterer denied. To reduce the loss 
which would fall on one of the parties, according as this question 
should be ultimately determined, they agreed to a recharter of the 
steamship for a voyage to Port of Spain and return at the then mar- 
ket rate of £500 a month, which voyage occupied 59 days. 

The District Judge correctly held that the charterer had no right to 
redeliver December I5th, because a voyage to Cuba and back, the 
usual time for which would be 43 days, would hâve been reasonable. 
This was in accordance with our décision in The Rygja, 161 Fed. 106, 
88 C. C. A. 270. He allowed the libelant the différence between the 
charter rate of £630 and the market rate of £500 for this period. 
The owner insi.sts that it should hâve been allowed this différence for 
the period of the voyage actually made under the new charter, viz., 
59 days. We approve of neither measure. Each proceeds upon the 
theory that, because the charterer was not in a position to redeliver 
December 15th, it was bound to make a commercially practicable 
voyage. We think, on the contrary, that it would perform its full 
duty by paying the charter hire to the end of the stated term of 12 
months, viz., January 13, 1909. The actual employment of a char- 
tered vessel is under the sole control of the charterer. He may em- 
ploy her as much or as little as he chooses. In the case of a ciharter 
for "about" a stated term, the owner will be sufficiently compensated 
if he gets the charter hire for the stated term, subject, however, to his 
right to withdraw the vessel before the expiration of the stated term, 
if there is not reasonable time enough left for a commercially prac- 
ticable voyage. We said in The Rygja: 

"StlU we thlnk the word 'about' applicable to the term, whether it be over 
or under six calendar months, and that, if the last voyage terminate so near 
the end of the fixed time as to make another voyage unreasonable, the char- 
terer may deliver and the owner may withdraw the vessel, or, if another 
voyage is reasonable, the charterer may requlre it at the charter rate of 
freight. This leaves room for dispute in the case of an underlap as to what 
voyage is reasonable, but that is a difficulty which cannot be avoided where 
a iixed term is not agreed upon." 

The libelant erroneously infers from this that we meant, not only 
that the charterer might insist in such case on another voyage, but 
that the owner could require him to make it. The only option the 
owner has is to withdraw the vessel if a reasonable time is not left 
to make a voyage commercially practicable under the charter. He 
will be sufficiently compensated if at that time no such voyage is prac- 
ticable by getting his vessel back, or if such a voyage is practicable 
and not ordered by the charterer by getting the charter hire to the end 
of the stated term. Because the charterer cannot generally make 
voyages end at a précise date, it is équitable to construe the word 
"about" so that he may get the benefit of the vessel so long as he can 
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reasonably use her under the charter and yet not be obliged to pay 
hire for time in which he cannot use her at ail. 

The decree must be modified, and the court below is instructed to 
enter a decree for the libelant for the différence between the hire un- 
paid at the end of the stated period of 12 months and the hire it has 
received under the new charter, without interest pending appeal, and 
with costs of this court to the appellant. 



THE HENDRIOK IltJDSON. 
(Circuit Court of Appeals, Second Circuit. February 10, 1913.) 

No. 135. 

1. WlIARVES (§ 20*)— ISJUKIES TQ VeSSELS — LiABILIIY OF OWÎJER OF AbAN- 

DONED PlEB. 

Tlie owiier ot a pier, wlilch lias been out of use for 50 years aud is in 
such a State of dilapidation and decay as to indicate to ail navisators 
tliat it is an unsafe place to moor a vessel, cannot be held liable for an 
in jury to a vessel so moored from a sunken spile. 

[Ed. Note. — For otlier cases, see Wharves, Cent. Dig. §| 35-43 ; Dec. 
Dig. § 20.*] 

2. SlIIPPING (§ 81*) LlABILITY OF VESSELS INJURY TO Otiier Vessex bt 

SWELL. 

A steamer, navlgating the Hudson river at ordinary speed, is not liable 
for an injury caused by her dispîacement waves to a derrick scow, whlcli 
was moored in a dangerous place above a sunken spile. 

[Ed. Note.— For other cases, see Shipplng, Cent. Dig. §§ 311, 344, 345, 
347; Dec. Dig. § 81.* 

Liability of vessel for injuries caused by création of swell, see note to 
The Asbury Park, 78 C. C. A. 3.] 

Appeal from the District Court of the United States for the South- 
ern District of New York; Learned Hand, Judge. 

Suit in admiralty by the Merritt & Chapnian Derrick & Wrecking 
Company against the steamer Hendrick Hudson (the Hudson River 
Day Line, claimant) and the Erie Railroad Company. Decree for 
both respondents, and libelant appeals. Affirmed. 

Foley & Martin, of New York City (William J. Martin and Frank 
A. Spencer, Jr., both of New York City, of counsel), for appellant. 

Wilcox & Green, of New York City (Herbert Green, of New York 
City, of counsel), for appellee Erie Railroad Company. 

Olcott, Gruber, Eonynge & McManus, of New York City (William 
M. K. Olcott and T. B. Chancellor, both of New York City, of coun- 
sel), for appellee Hudson River Day Line. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. This action was brought to recover damages 
sustained by the libelant's derrick scow Alfred on or about September 
23, 1907. The charge of négligence against the Erie Railroad Com- 
pany is that it provided a dangerous and unsafe berth for the Alfred 

•For other cases see same toplc & S NUMbee in Dec. & Am. Digs. 1907 to date, & Rep> Indexes 
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while at work in the Hudson river at Piermont, about opposite Irving- 
ton, N. Y. The charge against the Hendrick Hudson is that by pro- 
ceeding at a reckless rate of speed she caused displacement waves, 
one of which lifted the Alfred and carried her forward so that when 
the wave receded she was impaled on a sunken spile. 

The Alfred was not a trespasser ; she was lawfully at Piermont 
to assist in raising a number of sunken barges which had been sold 
by the railroad company to one Briggs and had been left at the inshore, 
southerly, end of the pier, which extends practically at right angles 
from the western bank nearly a mile into the river. On the day of 
the accident the Alfred had made fast to the pier near its eastern end 
and was in this position when she was injured. 

The pier at Piermont was once a busy trade center. When first 
constructed, the Erie Railroad, or its predecessor, landed passengers 
to and from New York at this point. Afterwards it was used for 
freight and its last use by the company was as a storage place for 
coal. It was built in 1841 and has not been used as a pier since 1862. 
It had been openly and notoriously out of commission as a pier for 
half a century. The railroad company was not called upon to adver- 
tise a fact which every riverman knew, or should hâve known. The 
condition of the pier was visible to ail. The photographs introduced 
in évidence show such a condition of dangerous dilapidation that no 
prudent navigator would think of tying up there. The condition 
above the water indicated the probable condition below the wa- 
ter in the immédiate vicinity of the pier. No signs or notices 
placed on the pier could add to the information which the pier itself 
imparted. If a pinnacle rock rises ten feet above the surface of the 
water in a navigable river, a notice placed thereon saying "This rock 
is dangerous" would seem to be superfluous. So a similar notice 
on the pier would only hâve stated less emphatically what was made 
nianifest by a mile of ruin and decay. 

The Hudson was going at ordinary speed and her waves were no 
larger than ordinary and would not hâve injured the Alfred if she had 
been lying in a proper place. Vessels navigating the river are not 
obliged to look out for a barge that is anchored over a sunken spile. 

The decree is afïîi'med with costs in favor of both appellees. 



ATELLO V. CRAMl'TOX. 
(Circuit Court of Appeals, Eightli Circuit. Fel)ruary 26, 191,3.) 

No. 3,774. 
Ban'f-truptcy (§ 479*) — Costs — Afpeal — Transfer of Cause — Obtainino 

AND PltlNTlNG EeCOKD. 

Claimant In baukruptcy appealed from an order of the District Court 
reversing a referee's order allowliig tlie daim to the Suprême Court of 
the territory of Xew Jlexico, wliere the case was pendlng when the terri- 
tory Iiecame a state. wlien it was transferred to the Circuit Court ot 
Appeals. Claimant iiaid for printiug the transcript in the Suprême Court 
of the territory, also for a copy of the transcript of tlie stenographer's 

♦For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to data, & Rep'r Indexea 
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notes and docket fee in that court, and, after the transfer, it appearing 
that the printed record In the court of the territory did not couform to 
the rules of tl>e Circuit Court of Appeals, he was compelled to pay for re- 
priutiug the same. Uehl that, the order appealed froui havlng been re- 
versed, cUiimant was entitled to recover tlie costs made in the Suprême 
Court of tlie territory, in addition to those taxed in the Circuit Court of 
Appeals in his favor. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 901 ; Dec. 
Dig. § 479.*] 

On Transfer from the Suprême Court of the State of New Mexico, 
under Act Cong. June 20, 1910. 

On motion for allowance of costs on appeal. Granted. 
For former opinion, see 201 Fed. 891. 

Jesse G. Northcutt and A. Watson McHendrie, both of Trinidad, 
Colo., for the motion. 

J. Leahy, H. L. Bickley, and L. S. Wilson, ail of Raton, N. M., 
opposed. 

Before SANBORN and CARLAND, Circuit Judges, and W. H. 
MUNGER, District Judge. 

PER CURIAM. This case lias heretofore been reversed, and a mo- 
tion has been made to tax costs in favor of appellant for the expense 
incurred by him in obtaining a transcript of the record which he filed 
in the Suprême Court of the territory of New Mexico in the sum of 
$170.60, and also printing a transcript of the record in the Suprême 
Court of the territory of New Mexico, in the sum of $172.20, for 
a copy of the transcript of the stenographer's notes, $34.11, and also 
docket fee in that court. 

It appears from the record that the case was taken from the 
District Court to the Suprême Court of New Mexico while New 
Mexico was a territory. The case was pending in the Suprême Court 
of the territory upon its admission as a state, and by virtue of its 
enabling act the case was transferred from the Suprême Court to this 
court. The printed record in the Suprême Court of the territory 
not being in conformity with the rules of this court, and the num- 
ber of copies of the records not equaling those required by this court, 
the record was reprinted hère. We think it just and proper that ap- 
pellant recover the costs thus made in the Suprême Court of the ter- 
ritory, and the amount so paid by him will be charged in addition to 
the costs of this court in favor of the appellant. 

•For other cases see same topic & § numeee In Dec. & Aœ. Digs. 1907 to date, & Rep'r Indexes 
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VITELLI et al. v. CUNARD S. S. CO., Limited. 
(Circuit Court of Appeals, Second Circuit. February 10, 1913.)"" 

No. 156. 

ShIPPINQ (§ 126*) — INJUEY TO CAEGO— LiABILITT OF CaBBIEB AS WaREHOUSE- 

MAN. 

A steamsliip company, which, on discharsing goods of libelant wliich 
were subject to injury by water, left them in an exposed position with- 
out proper covering, so that tliey were subjected to a 36-liour rain and 
seriously damaged, held llable for the injury. 

[Ed. Note.— For otlier cases, see Sliipping, Cent. Dig. §§ 461-464; Dec. 
Dig. § 126.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York ; George C. Holt, Judge. 

Suit in admiralty by Francis Vitelli and another against the Cunard 
Steamship Company, Limited. Decree for libelants, and respondent 
appeals. Affirmed. 

Lord, Day & Lord, of New York City (H. B. Potter ând L. H. 
Beers, both of New York City, of counsel), for appellant. 

Ullo, Ruebsamen & Yuzzolino, of New York City (A. M. Yuzzo- 
lino, of New York City, of counsel), for appellees. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The ship arrived April 9, 1909, and 
began to discharge on Saturday, April lOth, at 7:30 a. m. She dis- 
charged defendant's goods on that day, and on April 12th and 13th. 
The shedded pier at which she lay was congested with freight, so li- 
belant's goods were placed on what is called the "Farm," an open 
place adjoining the street and running between piers. The weather 
continued clear until about 3 p. m. on the 13th, when it began to rain 
lightly, at intervais until about 9 p. m., when a steady rain set in 
which continued for 36 hours. In conséquence the goods in question 
were badly damaged by watei\ 

The argument was mainly concerned with the obligation of the 
steamship as a common carrier, and the respective rights and duties 
of ship and consignée. In the view we take of the facts, it seems 
unnecessary to go into this branch of the cause, inasmuch as respond- 
ent concèdes that it at least was under the obligation of a warehouse- 
man to exercise reasonable care in protecting the goods. Knowing 
the goods were in an exposed position, it was manifestly the duty of 
the respondent as soon as the weather became threatening, or at least 
as soon as rain began to fall, to protect them with such waterproof 
covers as would shield them from damage. Witnesses called by re- 
spondent testified that they were so protected by waterproof tarpau- 
lins, securely battened down. The carman of libelants testified that 
they were covered, not by tarpaulins, but by several pièces of canvas, 
pervious to water if exposed for a sufficient length of time, overlap- 
ping each other, but disarranged, presumably by the wind, so that a 
portion of the pile of goods was entirely uncovered. We are satisfied 

*For other cases see same topic & S numbee m Dec. & Âm. Digs. 1907 to date, & Rep'r Indexes 
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that his story is the correct one, because, if they had been covered by 
waterproof tarpaulins properly battened down, we cannot see how the 
goods could hâve been so thoroughly water-soaked as thèse undoubt- 
edly were. 

The decree is affirmed, with interest and costs. 



BOYCB et al. V. SOUTHERN NAT. BANK OF WILMINGTON, N. C, et al. 
(Circuit Court of Appeals, Fourth arcuit. February 20, 1913.) 

No. 1,109. 

Keceivees (§ 128*) — Reoeiveb's Certificates — Corporations. 

On a distribution of the proceeds of a sale of the assets of an in- 
solvent corporation, recelver's certificates are entitled to priorlty of pay- 
ment over debts due to stockholders. 

[Ed. Note.— For other cases, see Receivers, Cent. Dlg. |§ 205, 210, 219- 
222 ; Dec. Dig. § 128.* 

Receivers' certificates, see notes to Postal Telegraph Cable Co. v. 
Vane, 26 O. C. A. 350; Nowell v. International Trust Co., 94 0. C. A. 
601.] 

Appeal from the District Court of the United States for the District 
of South Carolina; Jeter C. Pritchard and Henry A. M. Smith, 
Judges. 

Action between D. C. Boyce and others and Southern National 
Bank of Wilmington, N. C, and others. From a decree for the lat- 
ter, the former appeal. Affirmed. 

Iredell Meares, of Wilmington, N. C. (George F. Meares, of Wil- 
mington, N. C, Adam B. Littlepage, of Charleston, W. Va., Herbert 
McClammy, of Wilmington, N. C., and Robert B. Scarborough, of 
Conway, S. C, on the brief), for appellants. 

Benjamin H. Rutledge, of Charleston, S. C. (Mordecai & Gadsden 
and Rutledge & Hagood, both of Charleston, S. C, on the brief), for 
appellees. 

Before GOFF, Circuit Judge, and BOYD and DAYTON, District 
Judges. 

PER CURIAM. The assignments of error are many; those re- 
quiring considération are few. The jurisdiction of the court below 
was questioned, but in efïect was conceded during the argument. The 
decree appealed from properly disposed of the funds arising from the 
sale of the assets of the insolvent corporation, and under the circum- 
stances plainly set forth by the pleadings and testimony, it justly di- 
rected the payment of the receiver's certificates. To hâve directed the 
payment of debts due the stockholders in préférence to said certifi- 
cates vi^ould hâve been inéquitable, would virtually hâve been borrow- 
ing from innocent parties, and applying the money so obtained for the 
reimbursement of stockholders, who to say the least participated in 
ail the transactions from which came the loss and insolvency referred 
to in the proceedings in this case. We find no error. 

Afifirmed. 

•For other cases see same topic à § numeek in Dec. & Am. Digs. 1907 to date. & Rep'r Indexe» 
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RITER-OONLEY MFG. CO. v. AIKEN et al. 

(Circuit Court of Appeals, Third Circuit. January 28, 1913.) 

No. 1,648. 

1. Patents (§ 328*) — Validitt and Infbingement — Roof Stkuct0ee. 

The Aiken patent, No. 718,044, for a roof structure designed for use 
on large manufacturing buildings or slieds, by whlch liglit and ventilation 
are seeured without building cabins or other structures above tlie roofj 
by dropping every alternate transverse section of the roof to the lower 
chord of the trusses and placing Windows in the vertical sldes of the 
higher sections, discloses a device which was novel, useful, and inventive 
in character ; also held inf ringed. 

2. Patents (§ 13*)— Subjects of Patents— Manufactubes — BuiLoma Struc- 

tures — "Useful Art" — "Manufacture." 

Building is a "useful art," within the meaning of article 1, § 8, of the 
Constitution, authorizing Congress to provide for the granting of patents 
to "promote the progress of * * * useful arts" ; and a building, or a 
structure which forms part of a building, if it involves novelty and inven- 
tion, is patentable as a "manufacture," under Rev. St. § 4886 (U. S. Coinp. 
St. 1901, p. 3382.) 

[Ed. Note.— For other cases, see Patents, Cent. Dig. || 11, 12 ; Dec. Dig. 
§ 13.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4344-4346; 
vol. 8, pp. 7716, 7238.] 

3. Patents (§ 13*) — Construction of Statute— <:;onstbuction bt Patent 

Office. 

The uniform practice of the Patent Office in granting patents for build- 
ing structures, and their récognition by the courts, are entltled to weight 
on the question whether such structures are "manufactures" within the 
meaning of the statute. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §§ 11, 12 ; Dec. Dig. 
i 13.*] 
4 Patents (§ 13*)^Constbuotion of Statute — "Manufacture." 

The term "manufacture," as used in the patent lavv, has a very com- 
prehensive sensé, embracing whatever is made by the art or industry of 
man, not being a machine, a composition of matter, or a design. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 11, 12 ; Dec. Dig. 
î 13.*] 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania; Charles P. Orr, Judge. 

Suit in equity by NelHe C. Aiken and NelHe C. Aiken, Jr., against 
the Riter-Conley Manufacturing Company. Decree for complainants, 
and défendant appeals. Affirmed. 

John H. Roney, of Pittsburgh, Pa., for appellant. 
Kay & Totten and W. W. Wishart, ail of Pittsburgh, Pa., for ap- 
pellees. 

Before GRAY BUFFINGTON, and McPHERSON, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below Nellie C. Aiken 
et al., plaintiffs, by their bill charged the Riter-Conley Manufacturing 
Company with infringing patent ]\"o. 718,044, granted January 6, 1903, 

•For other cases see same topic & § number .n Duc. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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to Henry Aiken for a roof structure. That court on final hearing 
held thepatent valid and infringed. From a decree accordingly, the 
défendant appealed. 

[1] The questions involved are, first, whether the device is novel 
and involves invention; and, secondly, if so, is a roof structure pat- 
entable ? This patent is especially adapted for use in the construction 
of large manufacturing sheds or factories, the parts of which are in- 
itially constructed in structural steel works and subsequently removed 
to and erected on the factory site. Prior to the device in suit it was 
usual to build on the roofs of such structures cabins with two glass 
sides, or in the case of saw-tooth ones, with a single glass side, to se- 
cure light and ventilation. As such buildings increased in size, and 
especially in width, it was found such superimposed cabins not only 
caused additional expense, but their weight and exposure to wind 
strains by reason of their height necessitated very considérable addi- 
tional strength and material in the frames of the buildings. Henry 
Aiken, the grantee of this patent, was a structural and mechanical engi- 
neer of large expérience and practice. He conceived the idea that he 
could not only wholly eliminate thèse super-roof structures, but could 
also so sectionally utilize the roof area itself as to obtain ail the ad- 
vantages and incur none of the disadvantages incident to the use of 
such cabins. This device, which was exceedingly simple, he disclosed 
in the patent in suit. Instead of following the universal practice of 
seating the entire roof on the upper chords of the roof trusses, he 
dropped every alternate, transverse cross-section of the roof to the 
height of the lower chord of the roof trusses and seated such section 
on the lower chords. He thereby secured alternate high and low trans- 
verse roof sections, with Windows placed vertically the entire width of 
the building in the plane of the truss sides. In this construction the 
light supply was brought nearer the floor, with a conséquent better 
diffusion. 

The practical advantages of the Aiken System are shown by the 
proofs. Emil Swenson, who was closely connected with the develop- 
rtient of steel building construction by the Carnegie Steel Company, 
testified : 

" * * * Up to this time the methods for providiug light had neeessitiited 
the superimposed addition of veutilators, dormers, iiiouitors, cabins, and the 
like, that the niahi roof structure had to carry, not only by their own weight, 
but by their added load tlirough increased cross-seotion area of the structure. 
Thèse loads liad to be carriod by the main structure, requiring additional 
constructive strength in the roof structure of the building itself. The désire 
for concentration of pi'ocesses and departments of an industry under one 
continuous roof, to save the cost of walls ueeessary if tUe buildings were 
separated, aud also econoniizing in the required acreage for a certain given 
plant, especially for sonio uew industries that had spruiig up in the '90's, such 
as the steel car industry, reached such proportions that roof structures sev- 
eral hundred feet wide were demauded. The prohlem of lighting thus reached 
its maximum and it was necessary to get the Windows as close to the work as 
possible. It was then that the liappy thought must liave occurred to Mr. 
Aiken to depress alternate bays and utilize the web System for the roof 
irusses themselves to support the Windows ; in other words, to make a de- 
pressed eabin, instead of a raised cabin, thus saving entirely the cost of the 
superimposed or false cabin frame. Thus a ligliting method bad been found 
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that well diffused the light, came doser to the tioor, and reiuaiiied eoustant 
to the floor unit, and that was quite a substantial saving in the cost of the 
roof structure." 

Speaking of wind strains he says : 

"The highest point reached by the wind in the case of tlie nionitor con- 
struction is always above the lilie point in the Aiken structure by the distance 
measured by the heiglit of the monitor Itself ; tlie wind blowiug on such a 
point, having a greater momentum, would produce a greater resuit in wind 
stresses, because of Its greater distance from the base of the coluiuus, which 
is usually at the ground level." 

The device at once found favor. When the proofs were taken 
more than 2,000,000 square feet of such roof structure were in use, 
and the vahdity of the patent and the substantial benefit of the device 
werè impliedly recognized to the extent of $45,000 paid in royahy. 

It will be noted that the device is a roof section of several parts 
structurally combined and co-operating in a particular way, and at 
the same time, to efïect diffusion of both air and hght, and is not for 
an architectural design or an économie or désirable plan of utilizing 
house space. Its purpose is the diffusion of light and the movement 
of air in a combinatioU of structural éléments, to wit, séries of parallel 
trusses and roof section at différent truss chord levels, whereby inter- 
mediate truss and subroof light and ventilation were obtained. 

Referring, then, to the fîrst question involved, it is clear to us that, 
as also found by the court below, the device was novel, useful, and 
inventive in character, in that several éléments conjointly co-operate 
to secure a unitary resuit. 

[2] This brings us to the second question — whether a roof struc- 
ture is patentable. In that regard it will be noted that, to carry out 
its expressed purpose, "to promote the progress of * * * useful 
arts," the Constitution empowered Congress to secure "for limited 
times to * * * inventors the exclusive rights to their respective 
* * * discoveries." There can be no doubt that building is one 
of the useful arts, and therefore one whose progress was embraced 
in' the comprehensive term of the Constitution. Any discovery that 
promoted progress in that art, therefore, fell within'the power dele- 
j:,^ated to Congress. In pursuance of that power Congress enacted in 
1790 and 1793, in terms ever since substantially followed, that: 

"Any person who bas invented or dlscovered any new and useful art, ma- 
chine, nianufactui'e, or composition," etc. 

That this patent is not for an art, a machine, or a composition of 
matter is, as it could not be otherwise, conceded ; so that the question 
is: Is it covered by the term "manufacture"? To us it is clear that 
as building is embraced in the inclusive scope of "useful arts," and. as 
buildings, both as a whole and in their constituent parts of wood, 
brick, glass, iron, etc., are manufactured products, and not natural ob- 
jects, they fall within the broad terms "manufacture" of the act of 
Congress and "useful arts" of the Constitution. From its original 
dérivation of facere manu, or handworked products, the word has 
broadened into ail means of treating raw materials, and in modem 
times its dictionary définition is "anything made from raw materials 
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by hand, by machinery, or by art." Such being the fact, it would 
seem to follow that the burden of proof is on him who contends that 
buildings and parts thereof are not embraced by the statute in question. 
[3] Moreover, it is a well-settled principle of fédéral statutory in- 
terprétation that the construction given a statute by those charged 
with its exécution has weight with courts, and will not be overruled 
without cogent reasons. U. S. v. Moore, 95 U. S. 763, 24 L. Ed. 588, 
and cases cited. Applying this principle to the présent case, it seems 
the Patent Office has construed the word "manufacture" to cover 
buildings, and has issued large numbers of patents accordingly. Thus, 
class 20 of the Patent Office covers wooden buildings, and under mod- 
em development has been extended to include steel-framed structures, 
and includes 97 différent subclasses, under which patents are issued 
for doors, Windows, floors, supporting columns, wall construction, and 
other parts of buildings. Roofs form a separate class, No. 108, and 
under this head we find numerous subclasses of roofs, under the vari- 
ons subheads of adjustable, fabric-lined, metal-lined, composite, fire- 
proof, lap-joints, shingle, observatory dômes, portable, skylight, slate, 
trusses, etc. Not only has such been the practice of the Patent Office, 
but the fact that, in the many cases where courts bave adjudicated pat- 
ents issued under such assumed power, none has ever seemled 
called upon to question it, affords strong support to a construction so 
long and widely followed. In U. S. v. Commonwealth, 186 Fed. 291, 
108 C. C. A. 337, this court referred to a constntction of law thus 
acted upon by boards of Pennsylvania county commissioners and said : 

"Such has been the view on which the affairs of Pennsylvania counties as 
poor districts hâve been aduiinlstered for years, and, as our holding of the 
bonded liability of county commissioners aetiug with référence to the poor 
district is in accord with that flrmly established practice, our décision is in 
Une with that salutary principle of interprétation which malies flxed practice 
its own Interpréter, and which is referred to in Stuart v. Laird, 1 Oranch, 
.S08, 2 11. Ed. 115. There it was sought to raise the question that the jus- 
tices of the Suprême Court had no right to sit as Circuit Judges ; but the 
court said: 'To this objection, which is of récent date, It is sutficient to 
observe that practice, and acquiesceuce under it, for a period of several 
years, commencing with the organization of a judicial System, afïords an 
irrésistible answer, and has, Indeed, flxed the construction. It is a contem- 
porary interprétation of the most formidable nature. Tliis practical exposition 
is toc strong and obstinate to be shaken or controlled. Of course, the ques- 
tion is at rest and ought not to be disturbed.' " 

But, considering the question as unaffected by this long course of 
practice, we are clear that the term "manufacture" in the patent law 
embraces buildings. To say that a roof falls within the domain of 
architecture is not to décide the question ; for the question is not 
whether a roof construction is included in architecture, which, • of 
course, it is, but whether the roof section hère in question is, in view 
of its several constituent and co-operating éléments, a manufacture. 
We must not be misled by the factors of size and immobility. The 
pyramids, by reason of their bulk and solidity, are none the less a 
manufacture, as distinguished from a natural object. 

[4] The ideas of operative motion and mobility are so intimately as- 
sociated with the word "machine," and machines are so frequently the 
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subjects of patents, that we naturally disassociate the idea of a patent 
wïth a building. But the fact that the terms "machine" and "manu- 
facture" are both used in the statute shows the latter was meant to in- 
chide subjects the former did net. Thus, whether required in that case 
or net, the statement of Judge Acheson in Johnson v. Johnston (C. C.) 
60 Fed. 618, that "the term 'manufacture,' as used in the patent law, 
has a very comprehensive sensé, embracing whatever is made by the 
art or industry of man, not being a machine, a composition of matter, 
or a design," is in our judgment sound. It has stood unchallenged 
by judicial décision and has the support of standard authors. Thus 1 
Robinson on Patents, § 183, under the heading "Manufactures, a 
Comprehensive Class of Inventions," says : 

"The speeles of inventions belongiug to this cluss are very nuiiierous, coin- 
prehending every article devlsed by nian. except uiaehinery, on the one side, 
and compositions and designs, upon the other." 

Walker on Patents, page 12, says : 

"Whatever is made by the hand of man. and is nelther of thèse Tniachine, 
composition of matter, design] is a manufacture in the sensé In whieh that 
Word is used In the American patent law." 

And Curtis on Patents, § 5, cites Hornblower v. Boulton, 8 Durn- 
ford & East, 98, where Lord Kenyon said : 

"I hâve no doubt this patent is for a manufacture, which 7 understand to 
be something made liy the handa of man." 

In tariff taxation, as well as commercial and bankruptcy cases, the 
Word "manufacture" has been accorded the same meaning. Thus in 
Kidd V. Pearson, 128 U. S. 20, 9 Sup. Ct. 10, 32 L. Ed. 346, it is said : 

"Manufacture is transformation — the fashioning of raw niaterials into a 
change of form for use." 

In Tide Co. v. U. S., 171 U. S. 216, 18 Sup. Ct. 839, 43 L. Ed. 139, 
it is said: 

"ïhe primary meaning of the word 'manufacture' is someiliing made by 
hand, as dlstinguished from a natural growth ; but. as machinery iias largely 
supplanted this primitive method, the word is ordinarily used to dénote an 
article upon the material of which labor has been expended to make the 
finished product." 

In Commonwealth v. Northern Co., 145 Pa. 105, 22 Atl. 839, 14 
L. R. A. 107, the Suprême Court of Pennsylvania said, of a company 
engaged in iron roof, bridge, and structural work, that the meaning of 
the word "manufacture" — 

"has expanded with the advance of the arts and sciences until it has corne to 
mean, as a verb, the niaking of anythlng by human art or skill, and, as a 
uoun, anything made by art or skill." 

And referring later to this définition in Commonwealth v. Keystone 
Bridge Ce, 156 Pa. 503, 27 Atl. 2, in a case involving a similar corpo- 
ration : 

"If the définition jiist quoted is to be applied to the présent défendant, then 
putting a roof or bridge together is the making of something by art or skill, 
and is manufacture as truly as making the constituent parts." 
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The Circuit Court of Appeals of the Eighth Circuit in Re First 
Nat. Bank of Belle Fourche, 152 Fed. 67, 81 C. C. A, 263, 11 Ann. 
Cas. 355, held : 

"The Word 'manufacture' Is a geueric tenu of broad signifleauce, advisedly 
used bj' Consress to iucliule iiiaiiy siX'cies of corporations!, and its conapre- 
hensive meaning ons'lit not to be wliittled away by fine distinctions." 

Where the question involved was whether a corporation engaged in 
constructing in place cernent arches, walls, bridges, and buildings was 
engaged in manufacturing within the bankrupt law, the Suprême 
Court of the United States in Friday v. Hall, 216 U. S. 451, 30 Sup. 
Ct. 262, 54 F. Ed. 562, 26 L. R. A. (N. S.) 475, said: 

"ïlie production of concrète arclies, or piers, or abutuients, is the re.'^ult of 
successive steps. Tlie conibinatiou of raw )naterial, tlie sand, the liniestone, 
tlie cernent, and the water, produced a product, wliich undoubtedly was niauu- 
factured. This concrète had then to be given shaye. That required the man- 
ufacture of niolds, wliich remaiii in place uutil hardeniug occurs. If the 
concrète is reinforced, as is the case where great sti'eugth is required, theu 
the adjustment of the bars of steel withiu the mold was another step. Do ail 
of thèse steps, eaeh a step iu 'manufacturing,' cease to be 'manufacturing' be- 
cause the molds iuto which the concrète is poured, when in a fluid state, are 
upon the spot where the fiuished product is to renuiin? That the opération of 
making and shaping the concrète is doue at the place used seems rather a 
matter of conveuience, due to the quick hardeniug in niolds and diiflculties 
of trausportation. But, as we niay take notice, the opération which iu the 
end is to produce au arch, or abutnient, or pier, or bouse, is not uecessarily a 
single opération, but one of successive re])etitions of the process. The busi- 
ness is not identical with that of a mère builder or coustructor, who puts 
together the brick or stone or wood or iron, as finished by another. If the 
builder made his brick, shaped his timbers, and joiued them altogether, be 
would plaiuly be a manufacturer, as well as a builder; and if the former was 
the principal part of the business, he woulrt be within the delluition of the 
bankrupt act. To say tliat one who inalies and theu gives form and shape to 
the product made is not engaged in manufacturing, because he inakes his 
product and gives it form and shape in the place where it is to reinaiu, is 
too narrow a construction." 

Applying the principle of this last décision to the facts in hand, we 
may say that the infringing defender, instead of making his brick, 
shaping his timber, and joining them together, whereby "he would 
plainly be a manufacturer," is none the less a manufacturer because he 
bas substituted for timber and brick the steel trusses and roof sup- 
ports incident to building development, irianufactures such roof sec- 
tions part by part in his factories, and then removes and assembles them 
in a permanent structure. And if the making of thèse constituent parts 
is manufacture, we see no logical escape from the conclusion that the 
roof wherein thèse parts are assembled and used is in fact a thing 
manufactured, and therefore within the word "manufacture" as used 
in the patent law. The reasoning in support of this conclusion can 
be summed up in no clearer words than those found in Commonwealth 
V. Keystone Bridge Co., supra, where the Suprême Court of Penn- 
sylvania adopted the opinion of our Brother McPherson, then on the 
common pleas bench of Pennsylvania, as follows : 

"The défendant is uiuiuestionably a manufacturing company up to the point 
when the varions parts — beanis, girders, rods, bolts. and the rest — are ready 
to be put together in order to form the complète structure for which they 
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were intended. The préparation of thèse parts from luaterial, either ravv or 
unflnlshed, is clearly mamifacturlng withiii any accepted définition of the 
Word ; and If in ail cases the transaction was flnished by a sale of the 
parts to a purchaser, who would himself put them. together and thus com- 
plète the structure for use, the exclusively mauufacturlug character of the 
corporation could not be questioned. Is this character destroyed simply he- 
cause the défendant, after having manufactured the varions parts of a con- 
teniplated bridge, or vladuct, or turntable, or roof, goes one steii further and 
flnlshes the structure? Upon reason we think this question ought to be an- 
swered in the négative, and especially because the separate parts are com- 
paratively useless, and are niade for no other purpose than to put them to- 
gether. In the case of such a corporation as this, the power to build or 
erect (if, indeed, it ought to be considered as a distinct and separate power) 
is a proper and perhaps a necessary incident to the powers which are un- 
questionably manufacturlng. In other words. If a corporation luay frame and 
fashlon ail the parts of a bridge, it has an implied power to put the parts 
together in their intended seat. If it niay build the bridge or the roof ex- 
perinientally in its yard, it may surely build it in the very place for which 
it was deslgned. It is not easy to see why it becomes necessary to divide a 
business which seenis to be a natural unit, and to regard It as Incapable of 
being carried on unless two distinct franchises are given — one to prépare the 
niaterial, and the other to erect the structure. It seenis to us more reason- 
able to hold that, if a corporation may manufacture a bridge in parts, it 
may under the same franchise put the parts together and deliver the bridge 
as a whole In place to the purchaser, and that it is exclusively manufacturlng 
as truly when it is flnishing the work as when it Is only begiiniing. We see 
no escape from the conclusion, if the subject is to be examined from this 
point of view." 

In accordance with the views hère expressed, the décision of the 
court below is affirmed. 



ELBS V. ROCHESTER EGG-CARRIER CO. 

(Circuit Court of Appeals, Second Circuit. February 10, 1913.) 

No. 119. 

Patents (§ ,328*) — Validity and Infringeme.mt — Egg-Cakbiee. 

The .lenne patent, No. 722,.512, for an egg-carrier. while not for a 
generlc invention, eovers a simple and ingenious device, which is a dis- 
tinctive improvenient on those of the prior ai't, and the patent is entitled 
to a sufficiently libéral construction to protect the same. As so construed, 
held infringed. 

Appeal from the District Court of the United States for the West- 
ern District of New York ; John R. Hazel, Judge. 

Suit in equity by John G. Elbs against the Rochester Egg-Carrier 
Company. From a decree (197 Fed. 764) dismissing the bill based up- 
on letters patent No. 722,512, on the ground that the two claims in- 
volved, the second and the sixth, are not infringed by the defendant's 
device, complainant appeals. Reversed. 

Frederick F. Church and G. Willard Rich, both of Rochester, N. Y., 
for appellant. 

liarold H. Simms, of Rochester, N. Y., and George P. Keating, of 
Buffalo, N. Y., for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

♦For other cases .see same topio & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
203 E\— 45 
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COXE, Circuit Judge. This action is founded upon letters pat- 
ent No. 722,512 granted to Henry S. Jenne March 10, 1903 for im- 
provements in egg-carriers. The court decided that, in view of the 
prior art, the claim in controversy must be narrowly construed, and, 
when so limited, were not infringed by the defendant's structure. 
Thèse claims are as f ollows : 

"2. An egg-carrler consistlng of a case provided with partitions forming 
egg-receivlng poeljets, a removable cover formed with a flange Interposed 
between the walls of the case and ends of the upper portions of the parti- 
tions, and means adjustably connected to the case for engaging and releas- 
ing sald cover as set forth." 

"6. In an egg-carrier, the coœbination of a case provided with partitions 
havlng the upper portions of their end edges clear from the interior of the 
case, and a tray-shaped cover disposed inverted in the case and . having its 
flanges passing across the clear portions of the ends of the partitions as 
set forth." 

The patentée has not made a generic invention but the record con- 
tains persuasive proof that he has made a distinct improvement upon 
the egg-carriers shown in the prior art. The persistent effort of the 
défendant, and those in cahoot with it, to use the Elbs carrier, or one 
embodying ail its advantages, is inconsistent with the theory that the 
claims cover nothing of importance which is not found in the prior 
art. 

The éléments of claim 2 are as f ollows : 

First. An egg-carrier consisting of a case provided with partitions 
forming egg-receiving pockets. 

Second. A removable cover formed with a flange interposed be- 
tween the walls of the case and ends of the upper portion of the par- 
titions. 

Third. Means, adjustably connected to the case, for engaging and 
releasing said cover. 

Claim 6 is substantially similar except that it omits the third élé- 
ment of claim 2 and also the provision of claim 2 that the flange of 
the tray must be interposed between the walls of the case and the 
"ends of the upper portions of the partition." 

It seems to us that the patentée has invented a simple and ingéni- 
ons réceptacle for packing, carrying and delivering eggs, which obvi- 
âtes many of the difficulties shown in the carriers previously in use. 

The claims are, therefore, entitled to an interprétation sufficiently 
libéral to give eflrect to the distinctive improvements added by the in- 
ventor. The carriers made and sold by the défendant hâve ail the 
valuable features of claims 2 and 6, in f act, they are almost a Chinese 
reproduction of the patented device, with the single exception that the 
défendants hâve removed the portion of the partitions which extends 
above the lower edges of the tray when it is inverted and used as a 
cover. The parts thus removed perform no important function in 
the opération of the device. It opérâtes as well without as with them, 
except perhaps, in certain possible, but unlikely, contingencies, their 
présence may add some additional strength to the carrier. For in- 
stance, if a weight should fall on the inverted tray, additional résist- 
ance might be added by the fact that the walls of the partition extend 
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upwards, so that the top of the inverted cover is but a short distance 
above them. Neither of the claims in issue requires that the parti- 
tions shall extend beyond the top of the eggs. The drawings show 
the partition as ending below the top of the eggs, so that a heavy 
blow on the inverted tray would break it down and destroy the eggs, 
the partitions offering Httle, if any, résistance. 

Claim 6 simply requires that the inverted tray-shaped cover shall 
be disposed in the case "having its flanges passing across the clear 
portions of the ends of the partitions." Reducing the height of the 
partitions, as is shown in defendant's device, merely removes some 
superfluous pasteboard, but in no way changes the opération of the 
carrier. The flange of the defendant's cover may fairly be construed 
as interposed between the walls of the case and the ends of the upper 
portions of the partitions. The only différence is that in the defend- 
ant's carrier the walls do not extend upward as far as in the structure 
shown in the patent. The portion removed performs no function; 
it is, so to speak, surplusage, and its removal does not, in our opinion, 
enable the défendant to appropriate the invention of the claims. 

The decree is reversed with costs and the cause is remanded to the 
District Court with instructions to enter a decree in favor of the com- 
plainant. 



TALE & TOWNE MFG. CO. v. FORD. 

(Circuit Court of Appeals, Thlrd Circuit. February 15, 1913.) 

No. 1,668. 

Tbade-Marks and Trade-Nambs (§ 11*) — Name of Patbnted Article — Ef- 
FECT OF Expiration of Patent. 

Where the ruaker of a patented article marked it as patented, and 
also deslgnated it by an arbitrary name by wliich it became known to 
the public, on the expiration of the patent other manufactiirers, having 
the right to make the article, had also the right to use the name, pro- 
vided they took proper care to prevent their product from being confused 
with that of the original maker. 

[Ed. Note.- — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 15 ; Dec. Dig. § 11.*] 

Appeal from District Court of the United States for the Eastern 
District of Pennsylvania ; John B. McPherson, Judge. 

Suit in equity by the Yale & Towne Manufacturing Company against 
Frank J. Ford. Decree for défendant, and complainant appeals. Af- 
firmed. 

For opinion below, see 196 Fed. 176. 

Archibald Cox and Louis H. Porter, both of New York City, for 
appellant. 

Augustus B. Stoughton, of Philadelphia, Fa., for appellee. 

Before GRAY and BUFFINGTON, Circuit Judges, and RELLS- 
TAB, District Judge. 

BUFFINGTON, Circuit Judge. In the court below the Yale & 
Towne Manufacturing Company, a corporate citizen of Connecticut, 

•For other cases see same tapie & § nximbeb In Dec. & Âm. Digs. 1907 to date, & Rep'r Indexe* 
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filed a bill against Frank J. Ford and another, citizens of Pennsylvania, 
to restrain them from an alleged unlawful use of plaintiff's trade-name 
"Triplex,"; ^s applied to spur-geared hoisting blocks and from unfair 
compétition. After final hearing the court filed an opinion as follows : 

"I cannot distinpuish tlils case from Singer Mfg. Co. v. .Tune Mfg. Co., 
163 TJ. S. MO [l(i Sup. et. 10d2, 41 L. Ed. 118], and sinillar décisions. The 
'Triplex' block was pateiited In 1S8!>, l)ut. as the patent bas now expired, the 
défendant had a lawfnl riglit to make the article. Moreover, as the Word 
'Triplex' is not a descriptive but an arl)itrary word, and is undoubtedly as- 
soclated in the public niiud witii the patented article, tlie défendant had the 
right to use the word on the expiration of the patent, provided lie took the 
proper care to jirevent hls own goods from iieing confnsed with the goods 
of the original manufacturer. This he bas taken ; lie uses the word 'Tri- 
bloc' Instead of 'Triplex.' and (what is probably more iinportaut) lie adds bis 
own naine as the naine of the maker, and also the place of manufacture. On 
the authority of the cases referred to, the bill must be dismissed with costs." 

From a decree dismissing the bill the plaintifif took the présent ap- 
peal. After argument and full considération, vve think this brief opin- 
ion accurately summarizes and correctly décides the case. The plain- 
tifif a number of years ago began manufacturing a hoisting block in 
which the spur gears of the block wheel engaged the links of a pull 
chain. The testimony of the plaintiff's président was that plaintifif 
commenced the manufacture of chain blocks — ■ 

"by the obtaining of an exclusive license for the United States under the 
patents of Thomas A. AVeston, eoverlng the differential puUey block. A Utile 
later we took over the business of three or four other manufacturers who 
had been infringlng the Westou patents, iucluded ainong whose lines were a 
spur-geared type of differential i)ulley block. The business grew from year 
to year, and was combined later with the manufacture of crânes in which 
we did a large business for some time. We theii discussed with Mr. Westou 
the desirability of a chain block havlng liigher meehaiiical efflcieney than 
the differential block, with the resuit that he took up the study of this ques- 
tion, developed successive ideas and designs, which we tested experimentally, 
tlils work eoverlng upwards of three years. The liiial resuit was the develop- 
ment of the block which Is in Issue in this suit, which we put ui)oii the 
market in 1890. * * * During the three years or more of expérimenta- 
tion preceding the placing of the block upon the market, we commonly re- 
ferred to It as the 'si)ur-geared block,' to whicli we also frequently added 
the inventor's name, tlius calling It, 'Westoii's s])ur-geared pulley block.' 
* * * -ç^e hâve always used those naines as descriptive of the block and 
its type of mechanical construction, but, wheii we were preparing to place 
it on the market, we thought it expédient to associate another name which • 
would be indicative of the source of origln; that is, would iudicate briefly 
by a handy word, when that word became fanilliar to the public, the fact 
that the block was made by the Yale & Towue Manufacturing Company. 
We considered a large number of arbitrary and fanciful w(wds and finally 
selected the word 'Triplex' from among them." 

The blocks were marked "patented June 5th, 1886, October 18th, 
1889," which were the successive patents, granted to Weston, and 
which références, as testified by the same witness, "indicate or are 
intended to indicate that the block embodies the invention of those 
patents." On the expiration of thèse patents, the exclusive right of 
the plaintifï ended, and the complète right to the enjoyment of West- 
on's invention became vested in the public, and the enjoyment of that 
right by the public was its first benefit in return for the exclusive right 
given to Weston. But during the years of his enjoyment of that ex- 
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cUisive right Weston and his grantees had seen fît, for their own trade 
purposes, to give to the patented article an arbitrary name which in- 
dividualized and designated it in the public, mind. "We considered a 
large number of arbitrary and fanciful words, and finally selected the 
Word 'Triplex' from among them." In other words, they had by so 
marking Weston's block as patented and designating it as a Triplex 
block brought it about that at the expiration of the patent the block 
which the public acquired the right to make was the hitherto patent- 
restricted Triplex block. It is true that during that time, in addition 
to its association with the Weston patents and its significance as des- 
ignating a patent connection, the Triplex block had also gained a fur- 
ther significance as indicating the work and product of the plaintiff 
Company, who alone had the right to make the patented block. And 
it is over this fact, and at this poiht, where the public is entitled to the 
full and untrammeled enjoyment of the invention, that the due adjust- 
ment of the trade rights of the former exclusive user becomes a 
troublesome question. To us it is clear the commercial value of a pat- 
ent is the création of a public désire for its product. And if the in- 
vention is such that its product has acquired a distinctive name, then 
the public, when its time of enjoyment comes, cannot enjoy to the full 
the freed invention, unless coupled thereto is the right to use the name 
by which alône the invented article is known. Nor is there injustice 
in this, for, when the real situation is analyzed, it will be seen that by 
enjoying the monopoly of his patent for a séries of years the patentée 
impHedly agrées, as maker and seller of the invented article, that, when 
his patent expires, he will not only surrender to the public the mechan- 
ical right to duplicate the article, but also the distinctive name the 
public has appropriated to the patented article ; for it is apparent that 
the public cannot use the invention to the full without having the in- 
cidental right to vend its product by the distinctive name which the 
public has given it. In other words, taking this case, the public cannot 
now enjoy an untrammeled right to make the Triplex block of the sev- 
enteen-year monopoly, unless it has the incidental right of saying we 
now make and sell a Triplex block. Any other construction would make 
the patent a mère incident to trade-names, and would nullify the basis 
which alone justifies the grant of patented rights, namely, the right, 
on the expiration of the patent, to the full commercial use'of the freed 
invention. For illustration, suppose that Benjamin Franklin had for 
seventeen years made his stoves under a patent, and that during that 
time thèse stoves had come to be known as Franklin stoves. Can there 
be any doubt that when a foundryman, at the expiration of the patent, 
wanted to manufacture and sell such stoves. that he could not call 
them Franklin stoves, and mark them and sell them as Franklin stoves ? 
If he could not, the invention would be of diminished practical use, 
and the monopoly of the patent measurably retained by the patentée. 
The considération which the public enjoys in return for the patent only 
begins when the patent expires, but, when it does expire, the invention 
and the désignation by which, as a patented article, it has become 
known, passes into the gênerai public right, subject, of course, to the 
limitation that the person who uses it shall so act as not to lead the 
public to believe that when buying such article they are buying one 
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made by some other person, including, of course, the patentée. To that 
end, the law has required the article to be so marked with the maker's 
name or otherwise as shall prevent confusion and déception in this 
respect. How that marking shall be donc is a matter for décision in 
each case. But, subject to such condition, which courts should in the 
interest of commercial morality efficiently enforce, the right of the 
public at the expiration of the monopoly to make and market the re- 
leased article by the name it had acquired during the restricted period 
is unquestioned. Tested by thèse considérations, it is clear to us that 
the Triplex block embodied patented features and was marked, when 
sold as patented; that the name Triplex was not descriptive but was 
an arbitrary name designedly given by the maker to the patented arti- 
cle ; and that such name was accepted by the public and became asso- 
ciated in the public mind with the patented article. It follows, there- 
fore, that under Singer v. June, 163 U. S. 169, 16 Sup. Ct. 1002, 41 
L. Ed. 118, and kindred cases, on the expiration of the patent, the 
défendant had a right to use that name as a désignation of the pat- 
ented device, provided he used proper care to prevent it f rom being 
confused with the goods of the original manufacturer. "This," as said 
by the court below, "he has taken," and as proof thereof instead of 
using, as he contends he had a right to do, the word "Triplex," he fur- 
ther évidences his good faith by putting on his block both the name 
and place of his company as makers, and giving it the name "Tribloc." 
In selecting the place for the maker's name the défendant has put his 
name on the same sida the plaintiff did. This location would seem to 
évidence good faith as it is calculated to at once attract the notice of 
one familiar with plaintiff 's block and its marks. However, as objec- 
tion was made thereto at bar and as défendant has signified its willing- 
ness to adopt any style of difïerential marking suggested, we will, in 
pursuance of such consent, direct that as soon as practical the name 
and place of the défendant company be cast on the same side of the 
block with the name "Tribloc," and that ail lettering be in such con- 
trasted color to the color of the block as will challenge attention. 
In accordance with thèse views, the decree below will be afSrmed. 



lu re KEYSTONB PRESS, Inc. 

(District Court, D. Minnesota, Fourth Division. Marcli 25, 1913.) 

1. Bankkuptoy (§ 302*) — Secuued Claims — Amount — Answek. 

Wliere, in proceedings to détermine tlie amouut of a secnred claim 
against tlie baukrupt, tlie trustée alleged tbat claiiuant, througli its ageut, 
took from tlie bankrupt on a specified date a trust deed of ail its prop- 
erty, that such agent thereafter exercised conti-ol over ail the bankrupt's 
financial alîairs uutil adjudication, that the claimant through the agent 
received a large suni of nioney from the bankrupt, and praying for an ac- 
counting, was suflicieut to .iiistify évidence that the anionnt claimed to be 
due on the security was not the true aniouiit, and therefore was a suffi- 
cient auswer to a rule to show cause why the proeeeds of the inortgaged 
property should not be turued over to the claimant. 

[Ed. Note. — For othor cases, see Bankruptcy. Cent. Dig. §§ 4,5(i, 4."T; 
Dec. Dig. § 302.* I 

•For other cases see same tuplc t 2 ;':umbeiî in Dec. & .\ni. Digs. 1C07 to date, & Reji'r Indexes 
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2. BankrtjPtct (§ 311*) — Secured Claims — Préférences — Subbendeb — 

"Obeditob." 

Bankruptcy Act July 1, 1898, c. 541, § 57g, 30 Stat. 560 (U. S. Comp. 
St. 1901, p. 3443), déclares tliat clalnis of creditors wlio hâve received 
préférences shall not be allowed unless they sliall surrender their préf- 
érences. Held, that the word "creditor" as so iised was not intended to 
refer to a secured creditor, and tliat such a creditor who had received 
a préférence was ouly required to surrender tlie sanie in case he at- 
tempted to liave liis claim allowed as an unsecured claiu for any sum in 
excess of tlie value of the securlty. 

[Iî;d. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 497-500; 
Dec. Dig. § 311.* 

For other delinltions, see Words and Phrases, vol. 2, pp. 1713-1727; 
vol. 8, pp. 7622-7627.] 

3. Bankbumcy (§ 224*) — Peefebences — Détermination — Eeferee's Juris- 

DICTION. 

A référée in bankruptcy bas jurisdiction to détermine whether a préf- 
érence has been received liv a creditor attempting to prove an unsecured 
debt. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 383; Dec. 
Dig. § 224.*] 

4. Banket-ptcy (§ 288*) — Recoveey of Préférences— Jueismction. 

A bankrupt's trustée cannot require a creditor who has received a 
préférence, and who has not beconie a party to the bankruptcy proceed- 
Ings, to appear before the référée and litigate the question of préfér- 
ence, but the trustée is bound to institute a plenary suit against the 
creditor in a proper court to recover the préférence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 447; Dec. 
Dig. § 288.*] 

5. Bankruptcy (§ 300*) — Administration of Estate — Secured Creditor — 

PREFERENCES APPEARANCE. 

In response to an order to show cause why property of a bankrupt 
should not be sold free from liens, a secured creditor answered, setting 
up three inortgages on the property, and asked that the trustée be or- 
dered to surrender the property or pay the aniount due on the mort- 
gages witbout prayer to bave its daim allowed, either as a secured or 
unsecured claim. The claimant consented that the property might be 
sold free from liens and the lien trausferred to the proceeds, and after 
sale presented a pétition stating that it had flled its proof of a secured 
claim in the shape of certain note.s and mortgages and asked that the 
claim as flled be allowed and that the proceeds of the property be turned 
over to hiin. In reply the trustée alleged tbat the creditor bad received 
a préférence and asked that the aniount be deterinined and set off against 
its secured claim, but the claimant objected tbat the court liad no .iuris- 
diction to détermine the question of préférence. Held, that the claim- 
ant's proceedings did not amount to an appearance generally so as to 
confer jurisdiction to détermine whether it had received a préférence, 
unless it appeared tbat the claimant intended to prove, as an unsecured 
claim, any balance remaining unpaid after applyiug the proceeds of the 
moi-tgaged property to its secured debt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 416, 449 : 
Dec. Dig. § 300.*] 

In Bankruptcy. In the matter of Keystone Press. Proceedings to 
détermine the amount of a mortgage debt owing by the banl<rupt to the 
John Leslie Paper Company, and whether the latter had received a 
préférence. Referee's order reversed and remanded. 

•For other cases see same topic & § mumbek in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
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Stevens & Stevens, of Minneapolis, Minn,, for the trustée. 

A. M. Breding, of Minneapolis, Minn., for John Leslie Paper Co. 

WILLARD, District Judge. [1] The amount due on the mortgages 
held by the John LesHe Paper Company has not yet been determined 
by the référée, and before he does détermine that amount the trustée 
has a right to be heard. His answer alleged that the Paper Company, 
through its agent, McCombs, took from the bankrupt on March 23, 
1911, a trust deed of ail its property; that McCombs was to and did 
exercise control over ail the moneys and financial afïairs of said cor- 
poration until its adjudication in bankruptcy; and that the Paper Com- 
pany, through McCombs, received a large amount of money from the 
corporation. The answer asks for an accounting between the bankrupt 
and the Paper Company, 

This part of the answer is, I think, sufficient to justify the introduc- 
tion of évidence for the purpose of showing that the amount claimed 
by the Paper Company to be due upon its mortgages is not the true 
amount. That évidence could properly consist of the books of ac- 
count of the Paper Company which it could be required to produce 
under subpœna. This part of the answer therefore states a défense 
to the order to show cause, and the objection to it should not hâve 
been sustained. 

From the argument of the trustée, both in his brief and at the hear- 
ing, it may turn out that he has no real défense in regard to the amount 
due on the mortgages. There has, however, been no agreement on his 
part as to that amount, and he is entitled to make such showing as he 
can upon the hearing of the order to show cause. 

The principal question discussed in the brief and in the argument 
before me, and probably before the référée, was this : Admitting that 
the Paper Company is entitled to hâve the amount of its mortgages 
paid out of the money realized from the sale of the property covered 
by the mortgages, is the trustée entitled to hâve set ofï against that 
amount a préférence which he claims the Paper Company received in 
other transactions with the bankrupt? 

[2] Section 57g of the Bankrupt Act (Act July 1, 1898, c. 541, 30 
Stat. 560 (U. S. Comp. St. 1901, p. 3443) déclares that the claims of 
creditors who hâve received préférences shall not be allowed unless 
such creditors shall surrender their préférences. The Circuit Court of 
Appeals of this circuit, in Swarts v. Fourth Nat. Bank, 117 Fed. 1, 
said on page 5, 54 C. C. A. 387, on page 391 : 

"The unequlvocal language and the unquestionable légal effeet of this sec- 
tion are to prohiblt the allowance of any claim of a créditer who has received 
a préférence, elther upon that or upon any other claim he holds against the 
estate of the bankrupt, unless he has flrst surrendered his préférence." 

The court, however, was not then considering the matter of a se- 
cured claim, and it does not clearly appear that by the phrase "any 
creditor" it intended to refer to a secured creditor. Of course, if a 
secured creditor attempts to hâve his claim allowed as an unsecured 
daim for any sum in excess of the value of his security, he would 
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come clearly within the terms of section 57g. He could not hâve the 
excess allowed without surrendering the préférence. 

Does the évidence in this case show that the Paper Company is at- 
tempting to hâve any part of its secured claim allovi'ed as an unse- 
cured claim ? The évidence is in such a condition that it is impossible 
to answer this question. Ail of the personal property used in the 
bankrupt's business was sold for $2,000. The amount due on the 
mortgages is claimed to be about $1,2(X). Whether the mortgages cov- 
er ail of this property does not clearly appear. It also appears that 
there is another créditer claiming a lien upon some of the property to 
the extent of $350. If the amount of the Paper Company's lien is 
less than the sum realized from the property upon which the lien 
rested, then there has been no attempt by the Paper Company to prove 
for any unsecured balance. If, on the contrary, there is any such un- 
secured balance, the pleadings filed by the Paper Company would in- 
dicate that it did intend to claim for such excess. 

The proceedings in the case, so far as this matter is concerned, hâve 
been as f ollows : On August 21, 1912, at the pétition of the trustée, 
the Paper Company and other creditors claiming liens were ordered to 
show cause why the property on which they claimed liens should not 
be sold free from lien, and such liens be transferred to the proceeds 
of the sale. In response to this order to show cause, the Paper Com- 
pany fîled an answer setting up three mortgages vt'hich it claimed to 
hold on the property of the bankrupt, and asked that the trustée be 
ordered to surrender to the Paper Company the property described in 
its mortgages, or to pay to it the amount alleged to be due thereon. 
In this answer the Paper Company did not ask to hâve any claim al- 
lowed either as a secured or an unsecured claim. Upon the hearing of 
the order to show cause the Paper Company appeared and consented 
that the property might be sold free from liens, upon the condition that 
the money derived from the sale should be impressed with a lien for 
the amount of the claims of the Paper Company pending a détermina- 
tion as to such claims. The property was so sold, and the money paid 
into court. Thereafter, and on the 18th day of January, 1913, the 
Paper Company presented a pétition in which it stated that it had filed 
its proof of a secured claim, in the shape of certain notes and mort- 
gages, and asked that the secured claim as filed be allowed, and the 
money due the Paper Company in the hands of the trustée be turned 
over to it. In answer to the order to show cause made upon this pé- 
tition the trustée appeared and filed the answer to which référence 
has been made. In addition to what has already been stated as ap- 
pearing in this answer, he alleged that within four months of the ad- 
judication the Paper Company had received a préférence amounting to 
upwards of $400, and asked that the amount of the préférence be de- 
termined by the référée and set off against any amount found due the 
Paper Company on account of its secured claims. The Paper Compa- 
ny objected to the hearing of any évidence upon the answer, on the 
ground that the court had no jurisdiction to détermine the question of 
préférence. This objection was sustained by the référée, and from the 
order sustaining it the trustée has presented this pétition for review. 
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[3] As has been said before, if the Paper Company seeks to prove 
as an unsecured claim any excess of its claim over the amount that is 
secured, then it must surrender any préférence which it received, and 
the référée has jurisdiction to détermine whether a préférence has been 
received or not, and the objection was improperly sustained. The évi- 
dence is in such a condition that it is not possible to say whether or not 
the Paper Company intends to prove for any unsecured portion of its 
claim. The objection therefore should hâve been overruled. 

In view, however, of the fact that upon further hearing it may ap- 
pear that the Paper Company makes no such claim, it is proper to dé- 
cide the question whether, admitting that its only purpose is to secure 
the money realized from the sale of the property on which it has a 
lien, the trustée is entitled to hâve in this proceeding the référée dé- 
termine whether the Paper Company has or has not received a préfér- 
ence, and if it has, if the trustée has a right to hâve the amount there- 
of set off against the sum due the Paper Company by virtue of its lien. 

[4] It is undisputed that the trustée cannot require a créditer who 
has received a préférence, and who has not in any way become a party 
to the bankruptcy proceedings, to appear before the référée and liti- 
gate the question of the préférence. It is necessary that the trustée 
institute a plenary suit against him in the proper court to recover the 
préférence. 

[5] It is said, however, by the trustée that this particular creditor 
has appeared voluntarily and submitted itself to the jurisdiction of the 
court for ail matters, and that therefore the question of préférence can 
be determined in this proceeding. The appearance by the Paper Com- 
pany in answer to the first order to show cause was a submission by it- 
self to the jurisdiction of the référée for the sole purpose of having 
its right to the property involved or its liens thereon determined. That 
submission gave the référée fuU power to détermine ail questions with 
regard to the title to the said property or the validity of any lien 
thereon. It did not, however, I think, go any further. The Paper 
Company did not thereby submit itself to the jurisdiction of the référée 
for ail other purposes. It did not thereby agrée to litigate before him 
questions relating to any préférences which it might hâve received 
growing out of other transactions. A person, such as a bailor, for ex- 
ample, who owns property in the possession of the bankrupt, has a 
right to appear in a bankruptcy court for the purpose of securing his 
property in the possession of the bankrupt as bailee, without subj ecting 
himself to the jurisdiction of the bankrupt court for the purpose of 
having determined in a summary manner the question as to whether in 
other transactions he had received a préférence from the bankrupt. In 
re Franklin (D. C.) 151 Fed. 642. 

The second appearance by the Paper Company when it asked to 
hâve its secured claim allowed was somevv'hat broader. But if it turns 
out that its pétition was only for the purpose of securing the money 
to which it was entitled by reason of its chattel mortgages, then I do 
not think that it can be said to bave appeared generally, for the pur- 
pose of litigating other questions. 

It is suggested by the trustée that not to allow a set-ofï in such a 
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case as this might resuit in loss to the estate, in a case where the créd- 
iter against whom a préférence was alleged was insolvent. It is possi- 
ble that in such a case the bankrupt court could stay proceedings on 
the application of the creditor, to hâve the money upon which he has 
a lien paid to him, until the trustée could commence and hâve deter- 
mined in the proper court a suit against the créditer to recover the 
préférence, and when it was recovered offset it against the amount 
due the creditor by reason of his lien. It is not necessary, however, to 
décide anything of this kind now, for there is no allégation nor claim 
that the John Leslie Paper Company is insolvent. 

The order of the référée is reversed, and the case remanded, with di- 
rections to hear such compétent évidence as the parties may présent 
relating to the amount due upon the mortgages set up by the Paper 
Company, and, if the Paper Company claims the right to prove any 
part of the mortgage debt as an unsecured claim, to hear any évidence 
which the parties may présent relating to any préférence which the 
Paper Company may hâve received growing out of other transactions. 
If, however, the Paper Company does not seek to prove any part of 
such mortgage debt as an unsecured claim, then the référée should 
reject ail évidence tending to prove a préférence. 



AMERICAN BANK PROTECTION CO. v. CITY NAT. BANK OF 
JOHNSON CITY. 

(District Court, E. D. Tennessee, N. E. D. February 1, 1913.) 

No. 1,475. 

1. CosTS (§ 184*) — "WiTNESs Fées — Witnesses Not Subpcenaed. 

Per diem and travel fées of wltnesses wlio attend voluntarily in a féd- 
éral court without subpœna are taxable as costs under Rev. St. § 848 
(U. S. Comp. St. 1901, p. 654), flxing witness fées for witnesses attending 
in fédéral courts. 

[Ed. Note. — For other cases, see Costs, Cent. Dig. §§ 715-736; Dec. 
Dig. § 184.*] 

2. Costs (§ 147*) — Taking Testimony — -Examiner' s Fees — Statdtes. 

Act Cong. May 28, 1896, c. 252, § 19, 29 Stat. 184, abolishing the offices 
of commissloners of the Circuit Court and providlng for the appoint- 
nient of United States commlssioners, who by section 21 were only to be 
entitled to 10 cents a folio for taklng and certifying dépositions in civil 
cases, did not repeal or amend by Implication Act Cong. Aug. 15, 1876, 
c. 304, 19 Stat. 206, authorlzlng notariés public of the several states to 
take dépositions in the same manner as commissloners of the United 
States Circuit Courts, who, by Rev. St. § 847, were authorized to charge 
20 cents a folio, and hence the only fee thereafter taxable as costs for 
taklng dépositions by a notary public, who is hlmself a stenograplier 
and who takes the dépositions down stenographically and afterwards re- 
duces them to typewrlting, is 20 cents a folio for the original transcrlpt. 

[Ed. Note. — For other cases, see Costs, Cent. Dig. §§ 570, 571; Dec. 
Dig. § 147.*] 

3. CosTs (§ 190*) — Taking Dépositions — Copies. 

Fees of a notary public taking dépositions for filing for additional 
copies furnished to counsel for each of the parties is an individual ex- 

•For other cases see same topic &. § numeer in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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pense to be pald by the party whose convenience bas been served, anfl 
is not taxable as costs. 

[Ed. Note.— For otber cases, see Oosts, Cent. Dlg. §§ 660-662 ; Dec. Dig. 
§ 190.*] 

In Equity. Suit between the American Bank Protection Company 
and the City National Bank of Johnson City. On def endant's motion 
to retax costs. Granted in part. 

Paul & Paul, of Indianapolis, Ind., and Webb & Baker, of Knox- 
ville, Tenn., for complainant. 

Harr & Burrow, of Johnson City, Tenn., for défendant. 

SANFORD, District Judge. [1] 1. The first ground of the motion 
is to retax. the costs of various witnesses aggregating $109.00, the 
spécifie objection being that thèse witnesses voluntarily traveled to the 
place of examination and testified before the officer taking the testi- 
mony, without having been placed under subpœna. 

I am of opinion, however, that the mère f act that the witnesses had 
not been summoned, is not a ground for disallowing as costs their per 
diems and mileage otherwise taxable as part of the costs. 

The question whether the per diem and travel fées of witnesses who 
attend voluntarily in a Fédéral Court, without subpœna, are taxable 
as part of the costs under section 848 of the Revised Statutes (U. S. 
Comp. St. 1901, p. 654) and earlier statutes, has been a question as to 
which there has been a direct conflict of opinion, as appears f rom the 
cases on this subject collected and digested in Gunckel's Costs in Féd- 
éral Courts, § 25, p. 97. Prior to 1886 the weight of opinion appears 
to hâve been about evenly divided. In that year, however, it was held 
in United States v. Sanborn (C. C.) 28 Fed. 299, in a carefully pre- 
pared opinion by Gray, Circuit Justice, in which Coït, Circuit Judge, 
concurred, and after a full and elaborate review of the authorities, 
that under section 848 of the Revised Statutes the mileage of witnesses 
who had attended a trial without subpœna should be taxed as part of 
the costs. Since the publication of this opinion it appears that the 
case of Lillienthal v. Railway Co. (C. C.) 61 Fed. 622, is the only one 
in which it has been held that the fées and mileage of witnesses who 
attend voluntarily without subpœna are not taxable as costs, and it fur- 
thermore appears that in reaching this conclusion Ross, District Judge, 
who delivered the opinion, felt constrained, without regard to his in- 
dividual views, to adhère to the construction that had been previously 
put upon the statute by Sawyer, Circuit Judge, in two earlier reported 
cases in the same circuit. 

On the other hand it appears that since the publication of the opinion 
in the Sanborn case, it has been uniformly held — except in the I,illien- 
thal case — that the per diems and travel fées of witnesses who attend 
in good faith, should not be disallowed, if otherwise taxable, merely 
because the witnesses were not subpœnaed, but attend voluntarily at 
the request of one of the parties. Cahn v. Monroe (C. C. Mich.) 29 
Fed. 675 (Severens, J.) ; The Vernon (D. C. Mich.) 36 Fed. 113, 116 
(semble, Brown, J., afterwards Mr. Justice Brown); The Syracuse 
(C. C.) 36 Fed. 830; Eastman v. Sherry (C. C.) 37 Fed. 844; Burrow 

•For other cases se» aame topic & S numbsb In Dec. à Am. Dlgs. 1907 to date, & Rep'r Indexes 
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V. Raili-oad Co. (C. C. W, D. Tenn.) 54 Fed. 278 (Hammond, J.) ; Pin- 
son V. Railroad (C. C.) 54 Fed. 464; Simpkins v. Railroad (C. C.) 
61 Fed. 999; Sloss Iron Co. v. Railroad Co. (C. C.) 75 Fed. 106; 
Hanchett v. Humphrey (C. C.) 93 Fed. 895 ; St. Matthews Sav. Bank 
V. Casualty Co. (C. C.) 105 Fed. 161. 

After careful considération, I am of opinion that the rule laid down 
in the Sanborn case and followed in the later cases, is based upon the 
sounder reasoning, and that as that case has been followed in every 
case in which tlae question has arisen in any district within this circuit, 
including the Western District of Tennessee, it should now be followed 
in this district ; and the first ground of the defendant's motion to retax 
the costs will accordingly be overruled. 

[2] 2. The second ground of the motion relates to the item of 
$700.00 taxed by the clerk as examiner's fées for taking complainant's 
testimony, which was taxed by the clerk as 2,800 folios, the number 
claimed, at the rate of 25 cents per folio of 100 words. 

By stipulation of counsel it was agreed that the testimony in this case 
might be taken anywhere in the United States before any qualified 
notary public or other officer compétent to administer oaths; that it 
should be taken orally under the 67th equity rule and reduced to type- 
writing by the officer or by a skilled stenographer under bis direction ; 
and that when so taken it should hâve the same force and effect as if 
taken before a standing officer of the court or a spécial examiner duly 
appointed. It furthermore appears that the testimony in question was 
taken in Minnesota by a notary public, who was also a stenographer; 
that he made an original typewritten transcript of the testimony, which 
was filed in the court, and also made two carbon copies, one of which 
was furnished to counsel for complainant and one to counsel for de- 
fendant; that he charged 25 cents per folio for the original and the 
two copies (which was concededly paid by the complainant) ; and that 
the charge of 25 cents per folio is the regular and customary charge 
for taking testimony in the Fédéral Courts in Minnesota where three 
copies are thus made. 

In passing upon the présent motion, it is unnecessary to détermine 
the unsettled question as to the fées to be properly taxed when déposi- 
tions hâve been taken by an officer whose compensation has not been 
fixed by the Fédéral Statutes, upon which, as appears from the cases 
collected and digested in Gunckel's Costs in Fédéral Courts, §§ 15 to 
17, inc, p. 42 et seq., a great diversity of opinion has been expressed; 
or to détermine whether in such case the standard adopted should be 
the reasonable charges customarily allowed for similar services in the 
place where the dépositions were taken (Sedgwick v. Grinnell, 10 Ben. 
6, 21 Fed. Cas. 979; Kitchin v. Parker [D. C] 27 Fed. 480); or the 
fées now allowed by the Revised Statutes to clerks and formerly to 
commissioners of the Circuit Court for similar services (Jerman v. 
Stewart [C. C] 12 Fed. 276; United States v. Construction Co. [C. 
C] 158 Fed. 833, 834) ; or a sum fixed by the practice in the particu- 
lar circuit (Edison Light Co. v. Elec. Co. [D. C] 63 Fed. 559); or 
the established rate of charges in the State courts (Indianapolis Water 
Co. V. Straw-Board Co. [C. C] 65 Fed. 534). Nor is it necessary to 
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détermine the eftect of the 8th clause of the former 67th equity rule in 
référence to the taxation of the expansés of taking down dépositions 
by a stenographer other than the officer taking the dépositions. 

The sole question now presented is as to the costs which may be 
properly taxed where the dépositions are taken before a notary public, 
who is himself a stenographer, and who, instead of writing out the 
dépositions, takes them down stenographically and afterwards reduces 
them to typewriting. 

By the Act of August 15, 1876, c. 304, 19 Stat. 206, notariés public 
of the several states were authorized to take dépositions and do ail 
other acts in relation to taking testimony to be used in the courts of 
the United States "in the same manner and vvith the same effect as 
commissioners of the United States Circuit Court may now lawfully 
take or do." At that time section 847 of the Revised Statutes provided 
that the fées of the commissioners, that is, commissioners of the Circuit 
Courts (R. S. § 627 ; United States v. Construction Co., supra), should 
be 20 cents per folio "for taking and certifying dépositions to, file." 
And since the Act of 1876 expressly provided that notariés public 
might take dépositions in the same manner and with the same effect 
as commissioners of the Circuit Courts might then take them, I am 
constrained to hold that one of the necessary effects, coming plainly 
within the intent of Congress, was that notariés public, upon taking 
such dépositions, should be allowed the same fées as were then al- 
lowed to commissioners of the Circuit Courts, that is to say, 20 cents 
per folio for taking and certifying dépositions to file; and that this 
amount, and no other, can hence be properly allowed as taxable costs, 
regardless of the reasonableness of the sum actually paid or the cus- 
tomary local charges for such services. 

It is true that by section 19 of the Act of May 28, 1896, c. 252, 29 
Stat. 184, the offices of commissioners of the Circuit Courts were abol- 
ished, and provision made for the appointment of United States Com- 
missioners, with the same powers and duties, and that by section 21 
of this Act it was provided that United States Commissioners should 
be entitled to a fee of 10 cents per folio, and noue other, "for taking 
and certifying dépositions to file in civil cases." However, I cannot 
regard this provision as either repealing or amending by implication the 
earlier Act of 1876 providing for the taking of dépositions by notariés 
public in the same manner and with the same efi^ect as they were then 
taken by commissioners of the Circuit Courts, and, as a necessary inci- 
dent, fixing their fées at the amounts then allowed commissioners of the 
Circuit Courts for such services. 

Under this construction of the statutes, it results, it is true, that 
there is now great diversity in the fées allowed différent officers for 
the same services in taking and certifying dépositions in the Fédéral 
Courts ; the fées of clerks for such services being expresslv fixed at 20 
cents per folio (Rev. Stat. §825 [U. S. Comp. St. 190l, p. 634]); 
those of United States commissioners at 10 cents per folio ; and the 
fées of spécial examiners and other officers for whose compensation 
express provision is not made being apparently taxed according to 
diverse standards in the différent circuits. However, the functions of 
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the court in the enforcement of statutes are limited to the ascertain- 
ment of the législative intent, and cannot extend to either législation 
or amendment, even to remedy apparent hardship. Schlitz Brewing 
Co. V. United States, 181 U. S. 584, 589, 21 Sup. Ct. 740, 45 L. Ed. 
1013 ; Pétri v. Lumber Co., 199 U. S. 487, 495, 26 Sup. Ct. 133, 50 
L. Ed. 281; St. Louis, I. M. & S. R. Co. v. Taylor, 210 U. S. 281, 
295, 28 Sup. Ct. 616, 52 L. Ed. 1061 ; Grâce v. Collector of Customs 
(C. C. A. 9) 79 Fed. 315, 318, 24 C. C. A. 606. Hence, if a remedy 
be required to render uniform the fées of ofïicers taking dépositions 
in Fédéral Courts and to establish them upon a fiixed and certain 
basis, depending upon the service rendered, rather than upon the 
character of the officer taking them, this can only be properly obtained 
by législation, and, under the présent statutes, is, so far at least as 
spécifie statutory provisions are concerned, a matter beyond the prov- 
ince of the court. 

[3] Furthermore, independently of the statutory provisions herein- 
above considered, I am otherwise led to the conclusion that the entire 
25 cents per folio paid the notary by the complainant is not properly 
taxable as costs therein, since it appears that part of the fee thus 
charged by the notary and paid by the complainant, was for furnishing 
additional copies of the testimony to counsel for each of the parties, 
and there is nothing to show what is the customary fee paid in Minne- 
sota where only the original transcript of the testimony is made and 
certified by the officer. The fées of clerks and United States com- 
missioners for furnishing copies of dépositions to a party on request, 
are fixed at 10 cents for each folio. Rev. Stat. § 828 (U. S. Comp. St. 
1901, p. 635) ; Act of 1896, supra, 29 Stat. 185. It is clear, however, 
that whatever may be the proper rate to be charged by a notary for 
furnishing additional copies of the testimony to counsel for the parties, 
with or without a spécial agreement to that effect, the cost of such ad- 
ditional copies is in no event part of the taxable costs of the cause, but 
is merely an individual expense to be paid to him by the party whose 
convenience has thus been served. Tesla Elec. Co. v. Scott (C. C.) 101 
Fed. 524, 525. And see, by analogy, Caldwell v. Jackson, 7 Cranch, 
276, 3 L. Ed. 341. 

The second ground of the motion to retax costs will accordingly be 
sustained to the extent of allowing as the costs of the notary public 
only 20 cents per folio for the 2,800 folios of complainant's testimony, 
that is, the sum of $560.00, instead of $700.00, as taxed by the clerk ; 
but otherwise it will be overruled. 

An order will be entered retaxing the costs in accordance with this 
opinion. 
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In re TICHEKOR-GRAND CO. 

Ex parte HARÏIGAN. 

(District Court, S. D. New York. February 28, 1913.) 

COKPOKATIONS (§ 82») — CONTBACT WITH SUBSCBIBEE TO ReP^BCHASE STOCK-^ 

Validity. 

Under Pénal Law N. Y. (Consol. Laws 1909, c. 40) § 664, whlch pro- 
hibits a corporation from purchasing its own stock, except ont of sur- 
plus, a contract by a corporation with a subscriber to its stock, where 
tbe stock Is issued and paid for, to repurchase tbe saine after a stated 
tlme on notice of tbe subscriber's élection, is iuvalid, and not enforceable 
as against a trustée In bankruptcy of tbe corporation. 

[Ed. Note. — l''or other cases, see Corporations, Cent. Dig. §§ 2851295 > 
Dec. Dig. § 82.*] 

In the matter of the Tichenor-Grand Company, bankrupt. On re- 
view of order of référée disallowing claim of Hubert M. Hartigan. 
Affirmed. 

On July 25, 1908, the bankrupt company wrote to claimant the f ol- 
lowing letter: 

"In considération of your taking two hundred and fifty sbares, twenty-flve 
thousand dollars, of tbe preferred seven per cent, stock of tbis company, we 
agrée to give you a position at a rémunération of five bundred pounds per 
annum and a commission of ten per cent, on ail borses you sell. If you wisb 
to leave tbe company at the end of three years from date, we agrée to take 
back your sbares at par (twenty-five tbousand dollars) witb a sixty days' 
notice." 

In accordance with this notice, claimant paid to the bankrupt $25,- 
000, and there was issued to him a stock certificate for 250 shares of 
the preferred stock, and he was carried upon the books like any other 
stockholder. On March 25, 1911, the company was adjudicated a 
bankrupt, up to which time claimant had never given notice, oral or 
written, that he wished to give back his stock, 

William Byrd, of New York City, for petitioner. 

Goldsmith, Cohen, Cole & Weiss, of New York City, for trustée. 

HAND, District Judge (after stating the facts as above). Since 
the resuit is the same, it is better to dispose of this case upon the ques- 
tion of substantive law raised, rather than to let it turn upon the ques- 
tion whether it is contingent within the meaning of the Bankruptcv 
Act (Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 
3418]). 

It is no doubt quite true that courts hâve at times enforced contracts 
for the repurchase of corporate stock when the condition or option 
was part of the original subscription, as hère. Ophir Consolidated 
Mines V. Brynteson, 143 Fed. 829, 74 C. C. A. 625. The trustée says 
that the case involved only treasury stock; but there is no évidence 
that it was paid up, nor did the court in any sensé rely upon such an 
assumption. Moreover, if a corporation which supposes itself solvent 
may buy its own stock (Re Castle Braid Co. [D. C] 145 Fed. 224), I 

*For other c&sea see eame tapie & i nvmeeb vd Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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can see no reason why it may not buy it from an original subscriber 
under an option of resale originally reserved to him. I must say that 
ail such rights appear to me to be quite contrary to a reasonable pro- 
tection of creditors, unless they are limited to purchases which leave 
the original capital intact — i. e., purchases from surplus — because they 
necessarily resuit in keeping up the appearance of a capital which has 
been actually depleted. If a corporation has received property into its 
treasury of the value of its authorized shares, that is no doubt subject 
to the vicissitudes of its enterprises, which will be represented by pub- 
lic knowledge of its success or of the value of its shares. If, lïow- 
ever, it purchases its own .shares, this affects neither the value of the 
other shares, the success of its enterprises, nor the amount of its ap- 
parent share capital. It is merely a method of secret distribution, 
against the deceit of which its creditors hâve absolutely no means of 
protection. The fund which tlicy hâve the right to rely upon has been 
surreptitiously taken from them. It seems to me very little relief 
against the evils which such a right causes to limit it to cases where 
the corporation is thought to be solvent. It is a strange thing, I think, 
that there hâve been cases which permit the practice, which seems to 
me to be inevitably mischievous commercially. 

Now, section 664 of the Pénal Law (Consol. Laws 1909, c. 40) for- 
bids the purchase of stock, except out of surplus, and so aims at just 
this evil. It is quite clear that this would hâve made illégal Hartigan's 
right of resale, had it not been incorporated into the original purchase, 
and I do not understand that he claims the contrary. What he does 
say is that, since he reserved the option when he bought the stock, the 
statute does not apply. If one considers the evil at which the statute 
was directed, I think it appears plainly enough that this makes a dif- 
férence only in case the stock is not treated as issued to the buyer 
until the time for the élection has passed. If he is entered upon the 
books as a stockholder, and if his shares figure as a part of the share 
capital actually issued, certainly ail the evils which the statute means 
to forbid will arise from allowing him thereafter secretly to deplete 
the treasury of the company, as would arise if he had reserved no 
right to do so. Creditors hâve no means of knowing what part of the 
shareholders hâve reserved this right, and how many may dip into the 
corporate treasury, or, as in this case, come in to share with them in 
insolvency. From the reason of the thing, therefore, the fact should 
make no différence. 

In Richards v. Wiener Co., 207 N. Y. 59. 100 N. E. 592, the Court 
of Appeals had before it a contract somewhat similar to this, except 
that no stock was isstied to the subscriber, and his shares apparently 
never figured as part of the issued share capital. The court noticed 
this fact, and seemed disposed to treat the contract as a contract of 
purchase, and not as a purchase itself, which, of course, avoids the 
difficulty of the statute altogether. In such a case there has never been 
any stock issued, and so there can be none purchased. The case at bar 
cannot possibly be treated in that way, because Hartigan became in 
every sensé of the word a f ull stockholder. Had the court in Richards 
V. Wiener Co., supra, so construed the contract, that case could not be 
an authority for me ; but they did not, for they went on to assume that 
203 F.— 46 
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the plaintifï had title to the stock. They then adopted another con- 
struction of the contract, under which they limited its application to 
a purchase out of surplus profits, thus avoiding the statutes. Now, 
it is too obvions for discussion that they felt the necessity for adopting 
such a construction, which, with déférence, was certainly not a very 
apparent, one, only because they recognized that othervvise the con- 
tract vvould be illégal. Thus they say (207 N. Y. 65, 100 N. E. 593) : 
"He conld resell, but for the provisions of the l'eual Law." 

Again, quoting Scott, J., below : 

"If, when the time came, défendant had a sufficieut surpins, the contract 
would be enforced. If It had uot, the contract could not be euforced." 

Surely hère is a ruling of the highest court of New York as to the 
interprétation of a statute of that state which controlled this trans- 
action. I do not mean that the statute was necessary to the resuit, and 
if nothing is authoritative which is not necessary, then this is obiter. 
I do mean that it is authoritative in the sensé that the court could not 
hâve treated the case in the way it did, or used the language as it did, 
unless its interprétation of the statute had been in accord with the trus- 
tee's contention. 

However, the créditer asserts that, even though the contract was 
illégal, he may recover in quasi contract. This I niust say seems to me 
quite impossible. The very purpose of making the contract illégal is 
to prevent the shareholder from taking money out of the corporate 
treasury. It would be an absurd resuit to allow him to do it in an- 
other way. AU cases which allow a recovery by contract implied in 
law do so for reasons of ecjuity, to prevent the défendant from un- 
justly retaining what should go to the plaintiff. It would be quite 
paradoxical to déclare illégal a contract because the corporation should 
in justice retain its capital for its creditors and not distribute it among 
shareholders, when in the next breath one directed the corporation to 
pay over the same capital to shareholders because it was unjust for 
the corporation longer to retain it. No authority based upon a trans- 
■ action between a corporation and third parties has any application, 
when the real question turas upon the priority of creditors to share- 
holders, as hère. 

Pétition denied; order affirmed. 



RKDLTCH MFG. CO. v. .TOHX H. KICE & CO. 

(District Court, E. D. Pennsylvania. March 24, 101,3.) 

Xo. 851. 

1. Injunction (§ 241*) — Wbongftjl Issuaxce — Remedy — Assessment of 
Damages — Action on Bond. 

Where an injunction has been improvideutly issued, a District Court 
sitting in equity has power to asse.çs the damages, without compelling 
défendants to sue at law on the bond. 

[Ed. Note.— For other cases, see Injunction, Cent. Dlg. §| 544-552; 
Dec. Dig. § 241.*] 

•For other cases see same topic & i numbek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexa» 
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2. Injunction (§ 241*) — ^Wrongful Issuakce — Assessment or Damages. 

Whether the court from which an injunction has beea Improperly Is- 
sued will itself assess the damages, or remit the défendant to an action 
on the bond, Is a matter of discrétion. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. §§ 544-552; Dec. 
Dlg. i 241.*] 

3. Injunction (§ 241*) — Wkongful Issuakce — Damages — Assessment — 

Time. 

Where It had been determined that a prelimlnary Injunction had been 
wrongfully Issued, but it dld not appear that on final hearlng plalntilï 
mlght not be able to show that the injunction was in fact justifled, an 
application for an ascertalnment of damages caused by the issuauce of 
the injunction prior to final decree was prématuré. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 544-552; Dec. 
Dig. § 241.*] 

In Equity. Action by the Redlich Manufacturing Company against 
John H. Rice & Ce. On motion for appointment of a spécial master 
to assess damages for the wrongful issuance of an injunction. De- 
nied. 

Cyrus N. Anderson, of Philadelphia, Pa., for complainant. 
Frank S. Busser, of Philadelphia, Pa., for respondent. 

J. B. McPHERSON, Circuit Judge. [1-3] In this case the Dis- 
trict Court granted a preliminary injunction in July, 1912, but the 
Court of Appeals disapproved the order, and accordingly it was dis- 
solved on March 8, 1913. The plaintiff had given security. conditioned 
to "indemnify the said défendants for ail damages which may be 
sustained by reason of said injunction"; and the pending motion asks 
the immédiate appointment of a spécial master to ascertain thèse dam- 
ages. The plaintiflf objects, on the ground that the motion is préma- 
turé, because the évidence has not yet been heard and a final decree 
has not been entered. In my opinion the objection is well founded. 
I agrée that the District Court, sitting in equity, has the power to as- 
sess the damages itself without compelling the défendants to sue at 
law on the bond. Russell v. Farley, 105 U. S. 433, 26 L. Ed. 1060; 
Lea V. Deakin (C. C.) 13 Fed. 514; Coosavv Co. v. Farmers' Co. (C. 
C.) 51 Fed. 107; Lehman v. McQuown (C. C.) 31 Fed. 138; Tvler 
Co. V. Last Chance Co., 90 Fed. 15, 32 C. C. A. 498; West v. Cedar 
Co., 113 Fed. 742, 51 C. C. A. 416. But the exercise of the power 
is a matter of discrétion, and usually the final resuit of a litigation 
will be an important factor in determining whether the power shall 
be used. As a gênerai rule I think the ascertalnment of the damage 
caused by the erroneous issue of a preliminary injunction should await 
the final decree. The case before the court afîords an example of the 
reasons for this conclusion. At the présent stage of the controversy 
it has been decided that on the évidence thus far offered the prelim- 
inary injunction should bave been refused ; but whether a final in- 
junction should be granted after ail the évidence has been heard may 
be a différent matter, and at ail events has not yet been considered. 
Conceivably, the situation disclosed at the preliminary hearing may be 
greatly modified, or may even be wholly changed, after fuller investi- 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, Si Rep'r Indexes 
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gation; and, if the final décision should be in the plaintiff's favor, 
this might hâve a good deal of influence when the court came to dé- 
cide whether damages should be recovered by reason of the prématuré 
issue of the injunction, and how they should be assessed. There is 
likely to be some différence between the penalty for obtaining an in- 
junction that has altogether failed of support, and the penalty for 
obtaining an injunction that may, indeed, hâve been granted some- 
what hastily but has in the end been justified. The resuit of the cases 
is thus stated in 22 Cyc. 1027 : 

"Although under tlie peculiar conditions of particiilar bonds it lias been 
held that the riglit to damages is uot postponed uutil after a tinal hearlng ou 
tlie merits, as a gênerai rule no action at law can be niaintained npon an in- 
junction bond until the final détermination of the cause in whlcli tlie injunc- 
tion Issued, even though the injunction has been dissolved because improp- 
erly granted. It is held that no right of action accrues upon an injunction 
bond until the co>irt has finally decided that plaintitC was not entitled to the 
injunction, or until soniething occurs équivalent to such a décision." 

See, also, 16 A. & E. Ency. (2d M.) 454 (c), note 4, and 27 Cent. Di- 
gest, col. 2323, § 560. 

The pending motion is prématuré, and is therefore refused ; but the 
refusai is without préjudice to the défendants' right to renew the mo- 
tion after final decree. 



McDonald v. McDONALD et ai. 

(District Court, D. Oregon. March 24, 1913.) 

Xo. 5,803. 

QUIETING TlTLE (§ 38*) — SUIT TO REMOVE CLOUD — DlSCLAIMEB — AnSWEB. 

Where, in a suit to reniove a cloud on title, défendant S. was chargea 
wlth having conspired and confederated with the other défendants to 
create the cloud sought to be renioved and which prevented the quieting 
of title in eomplainant, S. was not entitled to answer merely by dis- 
claimlng any interest, right, or title In or to the lands, but, in addition, 
was required to answer the bill so as to détermine the fact as to the 
alleged conspiracy to defraud. 

[Ed. Note. — For other cases, see Quieting Title, Cent. Dig. § 79 ; Dec. 
Dig. § 38.*] 

In Equity. Action by Mary J. L. McDonald against M. J. McDon- 
ald and others. On motion to strike the disclainier of défendant Henry 
Sengstacken from the files. Granted. 

Platt & Platt, of Portland, Or., for eomplainant. 
Cassius R. Peck and Arthur K. Peck, both of Marshfield, Or., for 
défendants. 

WOLVERTON, District Judge. This is a motion to strike out the 
answer of the défendant Henry Sengstacken, interposed herein to the 
complaint, disclaiming any interest, right, or title in or to the lands 
which are the subject of the suit. The motion has been submitted 

•For other cases see same topic & § numbek in Dec, & Am. Digs. 1907 to date, & Rep'r Indexe» 
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upon briefs of counsel, without argument, and the question présentée! 
is whether Sengstacken is in a position which entitles him to file a dis- 
claimer without accompanying same vvith an answer to the bill. 

The bill sets out that the complainant is the owner and entitled to 
the possession of certain real property, situated in Coos county, Or., 
describing it by légal subdivisions ; that the lands are unoccupied ; that 
the défendants, including Sengstacken, hâve confederated together 
with the false and fraudulent purpose of asserting and claiming an 
interest and estate in said property adverse to the légal and équitable 
title as vested in the complainant ; that, in pursuance of said false and 
fraudulent purpose, the défendants M. J. McDonald and Alice Mc- 
Donald hâve executed, at the instance of Sengstacken, and delivered 
to him, a povi'er of attorney authorizing and empowe.ring him to em- 
ploy attorneys to prosecute a claim on the part of the défendant M. 
J. McDonald, to the effect that he has an interest or estate in said 
lands adverse to the complainant, and to record said power of attorney 
in the records of Coos county, Or. ; that, in pursuance of such con- 
spiracy, Sengstacken has executed, and caused to be recorded in the 
record of deeds for Coos county. Or., a false and fraudulent and pre- 
tended claim that the said deed of July 24, 1889, under vi'hich the 
complainant claims title, was a mortgage to secure the payment of a 
sum of money pretended to hâve been loaned by J. M. McDonald, nov^f 
deceased, to said M. J. McDonald, and which said défendants in said 
document allège has since been paid, which document constitutes the 
claim of an interest or estate in said property adverse to the complain- 
ant, and is false and untrue (the document being set out in hsec verba) ; 
and that complainant has no plain, adéquate, or speedy remedy at law. 
The prayer is that défendants, and each of them, be restrained from 
conveying or further incumbering said property; that the power of 
attorney to Sengstacken be canceled and annuUed ; that the instrument 
by which it is claimed that the deed under which complainant holds is 
a mortgage be also canceled and annulled; that the défendants, and 
each of them, be decreed to be without right, title, or interest of any 
kind in the property described ; that the title in complainant be quieted ; 
and that such other and further relief be granted as may seem meet 
in equity. 

Sengstacken, without answering to the merits, simply disclaims ail 
right, title, and interest in or to the lands described, and every part 
thereof, and oiïers to exécute and deliver to complainant a quitclaim 
deed of whatsoever right, title, or interest he may hâve in said prem- 
ises. 

One of the spécifie objections made to this form of disclaimer is 
that it is not accompanied with an answer to the bill. 

It is said that a disclaimer cannot often be put in alone, for, if the 
défendant has had an interest in the property and has parted with it, 
he may be required to answer at least sufifîciently to ascertain whether 
that is a fact or not. Bâtes on Fédéral Equity Procédure, § 305. It 
is also declared by the same author (section 306) that : 

"While a défendant can disclaim an interest, he cannot disclalm a lia- 
hility." 
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And, further: 

"A défendant who has improperly interfered with a plalntiff's rights, s& 
as to render a suit necessary for the protection of those rlglits, may be com- 
pelled to answer tlie whole Mil and hâve tlie costs decreed agaiast him, not- 
wlthstanding his diselaimer." 

The suit in question is essentially one for the removal of a cloud 
and for quieting the title to the premises described. Ordinarily, no 
one excepting such as claim an interest in the property itself can prop- 
erly be made a party, or be required to answer concerning the alléga- 
tions of the bill. But in the présent suit Sengstacken is charged with 
having conspired and confederated with the other défendants for the 
purpose of creating the very cloud which it is now sought to remove, 
and which stands in the way of quieting the title in the complainant. 
As to this, at least, it would seem that Sengstacken should be required 
to answer the bill, so as to détermine the fact as to the alleged con- 
spiracy to defraud. 

In view of the authority cited and of thèse allégations, the motion 
should be allowed and the diselaimer stricken. Such will be the order 
of the court. 
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CONTINENTAL & COMMERCIAL TRUST & SAVINGS BANK v. SAME. 

(District Court, D. Wyomlng. December 30, 1912.) 

No. 555, In Equity. 

1. OOBPORATIONS (§ 21.3*) — STOCKIIOLDBBS' SUIT — MeASUBE OF RELIEF. 

The measure of relief that can be granted in a stockholders' suit for 
the beneflt of the corporation is such only as could be granted to the cor- 
poration If it was the complainant. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 213.*] 

2. Corporations (§ 204*) — Dividends — Wbongful Déclaration — Mobtqaqb 

—Vacation — Stockholders' Action. 

TJnUer Wyomlng statutes provlding that if the directors of a corporation 
déclare and pay a dlvidend vvhen the comphny is insolvent, or authorize 
the paynieut of a dlvidend when the payment would render it insolvent, 
the directors shall be jointly and severally liable for ail debts of the com- 
panj', or debts that shall thereafter be contracted while the directors 
continue in office, and inakiug the directors assenting thereto liable to 
creditors personally for the excess, if the indebtedness shall at any time 
exceed the capital stock, neither the corporation nor a stockholder for the 
corporation's benefit could maintain an action to set aside a mortgage 
on the corporation's property because the dividends had beeu declared 
aud paid when no profits had been earned. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 783-790; 
Dec. Dig. § 204.*] 

3. Corporations (| 204*) — Stockholders' Action — Parties. 

Stockholders in a représentative action could uot inaintaiu a suit to 
set aside a mortgage on the corporation's property, because of an alleged 
unconscionable coutract between the corporation and a securitles Com- 
pany, voidable because certain directors of the corporation were aiso 
directors of the securitles eonipany ; tlie latter not being a party défend- 
ant to the suit. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 7S3-790 ; 
Dec. Dig. § 204.*] 



•For other cases see same topic & S mumeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



C0LLIN8 V. PENN-WrOMINQ COPPEK CO. 727 

4. Corporations (§ 204*) — Indbbtedness — Assumption — Payment — Collat- 
éral. 

Certain subsidiary corporations being indebted In the sum of $1,390,000, 
tlie creditors pledged notes evldencing sucli debt as collatéral for their 
own note for $558,000, which note was thereafter assurued and paid by 
the Consolidated Company under an agreement that it should bave the 
collatéral when it paid the note. Eeld, that such transaction was not 
frauduient, and dld not amount to a settlement of the subsidiary Indebted- 
ness for the amount so paid. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 783-790; 
Dec. Dig. § 204.*] 

6. Corporations (§ 204*) — Indbbtedness — Sale of Assets. 

A corporation owing debts which it was unable to meet, with suite 
pending and threatening for the collection thereof, referred the question 
of a sale of its assets to a committee of stockholders, and a plan was 
decided on to sell to a new Company, in such a wuy that every shareholder 
of the old Company had the privilège of entering the new conipany on the 
same terms as every other shareholder of the new company. Held that, 
such proposed transfer having been ratified by 93 par cent, of the old 
company's stockholders, who exchanged their stock for stock in the new 
company, it was neither frauduient nor unlawful. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 783-790; 
Dec. Dig. § 204.*] 

6. Corporations (§ 209*) — Mohtgages — Validity — Objections. 

Where a corporation was indebted in a large sum, and ail the stock- 
holders were promptly advised of the exact situation, and that bonds were 
being sold to raise money with which to pay the corporation's debts, but 
none of the stockholders took any steps to restrain the issuance of the 
bonds or the exécution of the mortgage for almost 2% years, tbey were 
barred by lâches froni thereafter attaeking the transaction. 

[Ed. Note. — For other cases, see Corporations, Cent Dig, §§ 806, 807; 
Dec. Dig. § 209.*] 

7. Corporations (§ 205*) — Sale of Assets — Mortqages — Vacation — Stat- 

us Quo. 

Stockholders of a corporation In a représentative action were not en- 
titled to set aside a mortgage securing bonds Issued by the company to 
pay debts, without offering to returu the money received from the boud- 
holders, so as to place them in statu quo. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. S 205.*] 

In Equity. Suit by Vivan E. Collins and others against the Penn- 
Wyoming Copper Company and others, in which the Continental & 
Commercial Trust & Savings Bank filedl its cross-bill to foreclose a 
mortgage on the corporation's property. Complaint dismissed, and 
decree for foreclosure on the cross-bill. 

Willard A. White and Seymour Stedman, both of Chicago, 111., for 
complainants. 

James Mann, of Norfolk, Va., and Charles Hall Davis, of Peters- 
burg, Va., for interveners. 

Charles L. Powell, of Chicago, 111., for défendant Continental & 
Commercial Trust & Savings Bank. 

Wesley W. Hyde, of Grand Rapids, Mich., and John W. & H. V. 
Lacy, of Cheyenne, Wyo., for défendants Pennock and another. 

RINER, District Judge. This is a bill in equity, brought by Vivan 
E. Collins and others, stockholders, against the Penn-Wyoming Cop- 

•For other cases see same topic & 9 numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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per Company and others, whereby it is sought to set aside the con- 
veyance of certain mining and other property conveyed by the Penn- 
Wyoming Copper Company to the United Smelters, Raihvay & Copper 
Company. The bill prays for the appointment of a receiver ; that the 
United Smelters, Railvvay & Copper Company and its officers be en- 
joined from voting the stock of the Penn-Wyoming Copper Company ; 
that the court cancel ail bonds, scrip, or other évidence of indebted- 
ness of the Penn-Wyoming Copper Company, or its subsidiary com- 
panies, which the court shall find to bave been fraudulently or wrong- 
fully issued ; that the présent receiver, Isaac N. Pennock, be directed 
to turn over to a receiver to be appointed by the court ail of the assets 
and property of the Penn-Wyoming Copper Company found in bis 
hands ; that discovery may be had from Eugène N. Cobb, and that 
be be required to answer to vvhom he transferred 6,000,000 shares of 
the stock of the Penn-Wyoming Copper Company; that the défend- 
ant Edmund F. Richardson be required to show what bonds, in num- 
ber and value, he holds, either in person or as a member of the stock- 
holders' committee ; that the Penn-Wyoming Copper Company be 
required to make full and complète discovery to the court, by its offi- 
cers, showing in détail each and every person to whom the company 
transferred title to any of the bonds of an issue of $2,500,000 ; tluit 
ail books, papers, and other property of the Penn-Wyoming Copper 
Company now in the possession of Isaac N. Pennock, receiver, be 
brought into the jurisdiction of the court, and be turned over to a re- 
ceiver to be appointed by the court; that a decree be entered deter- 
mining the ownership of the varions bonds of the $2,500,000 issue to 
the Penn-Wyoming Copper Company, and that in case any of them 
shall be declared invalid that the défendant the Penn-Wyoming Cop- 
per Company be required to surrender them for cancellation ; that 
the défendant the Continental & Commercial Trust & Savings Bank 
be enjoined from foreclosing the trust deed executed by the Penn- 
Wyoming Copper Company to the American Trust & Savings Bank, 
and that the bank be enjoined from selling or otherwise disposing of 
the bonds of the subsidiary companies; that the title of the complain- 
ants' stockholders in the Penn-Wyoming Copper Company to the 
stock and properties of that company and its subsidiary companies 
be quieted against ail holders of mortgages, trust deeds, and bonds 
alleged to be illegally issued ; that Isaac N. Pennock, as receiver, and 
also as président of the Saratoga & Encampment Railway Company, 
and also ail its ofïicers, be restrained and enjoined from selling, leas- 
ing, mortgaging, or in any manner incumbering or transferring any 
of the property of that company, except under orders and directions 
of the court. The bill also prays for leave to ail other stockholders 
similarly situated to become parties. 

The bill vi'as filed September 8, 1910. December 21, 1910, the de- 
fendant the Continental & Commercial Trust & Savings Bank, trustée, 
filed its cross-bill to foreclose the trust deed made, executed, and de- 
livered to American Trust & Savings Bank by the Penn-Wyoming Cop- 
per Company January 1, 1909. January 3, 1911, complainants filed a 
supplemental bill, to which answers were filed. March 15, 1911, the 
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complainants filed their answers to the cross-bill, and, replies having 
been filed thereto, the case was, on the 12th day of May, 1911, re- 
ferred to the master. Answers to the original and supplemental bills 
of complaint were filed by ail the défendants served with process ; but 
in the view the court takes of this case, after a very careful and pains- 
taking examination, it becomes unnecessary to refer to ail of thèse 
pleadings. 

The objections to the applications for leave to file the "joinder of 
Charles Hall Davis in the bill of complaint," and of Joseph W. Sew- 
ard and others and of E. W. Albee and others to intervene, will hâve 
to be sustained, for the reason that ail of thèse applications, in the 
opinion of the court, come too late. The views just expressed render 
it unnecessary to file the answers to the proposed joinder of Davis 
and the intervening pétitions of Seward and others and Albee and oth- 
ers ; also the replications to thèse answers, as well as the answers to 
the résistances. 

[1] Coming, then, to a considération of the rights of the parties 
under the pleadings and évidence, it may be well to notice at the out- 
set in just what capacity the complainants bring this bill. It is averred 
in the bill that they are stockholders of the Penn-Wyoming Copper 
Company, and the wrongs which they seek to redress are wrongs 
against that company, and their rights are the rights of the Penn- 
Wyoming Company, if that company hadi brought the suit. Sufficient 
is averred in the bill to authorize the complainants to sue in the right 
of the company, but the measure of their relief is the measure of re- 
lief that could be granted to the company^no more, nb less. The 
wrongs complained of against the company, and which the complain- 
ants, suing in its right, can redress, if the company itself would be 
entitled to relief, are : First, that dividends were declared by the Penn- 
Wyoming Copper Company when no profits had been earned ; second, 
that the contract with the Equitable Securities Company was void ; 
and, third, that it was a fraud not to crédit the subsidiary corporations 
with the difi^erence between the amount paid by the Penn-Wyoming 
Copper Company on its own debt and the amount of the notes of the 
subsidiary corporations which the Penn-Wyoming Copper Company 
had used as collatéral to its debts. Thèse propositions will be noticed 
in their order. 

[2] The statutes of this state make no provision for a suit by a 
company to recover the amount of the debts owed by the company; 
and in this respect the statute differs from the statutes in some other 
States. Our statute provides that if the directors of a company dé- 
clare and pay a dividend when the company is insolvent, or authorize 
the payment of a dividend when the payment wiould render it insol- 
vent or would diminish the amount of its capital stock, they, the di- 
rectors, shall be jointly and severally liable for ail debts of the com- 
pany then existing and for ail debts that shall thereafter be contracted 
while the directors continue in office, relieving from liability any di- 
rector or directors who object to declaring the dividend. Another 
section of the statute makes the directors assenting thereto liable to 
the creditors of the company, personally, for the excess if the indebt- 
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edness of the Company shall at any time exceed the amount of its cap- 
ital stock. Thèse statutes must, I think, by the decided weight of au- 
thority, be strictly construed; and unless the statute provides that the 
directors shall be liable to the corporation it could not niaintain the suit. 
In some states the statute provides that the directors shall be liable 
to the corporation and to its creditors, but our statute does not con- 
tain such provision. In 2 Cook on Corporations, § 546, the autl.or 
says : "A statutory liability for dividends paid out of the capital stock 
abrogates ail common-law liability, and if such statute does not pro- 
hibit such dividends they may be declared and paid subject to such 
liability." Whether or not any relief could be had in this suit against 
the directors, if they were before the court, it is unnecessary to dis- 
cuss, for the reason that they are not made parties. In any event, I 
do not see how the fact, if it be a fact, that unlavv'ful dividends had 
been declared, or the fact that the subsidiary companies had created 
excessive debts, would affect the rights of the Continental & Com- 
mercial Trust & Savings Bank as trustée, for the parties represented 
by it stand in the position of secured creditors. I think it is perfectly 
clear that the Penn-Wyoming Copper Company could not, and there- 
fore the shareholders in a suit in its right could not, avoid the mort- 
gage, or trust deed, because at some time in the past the Penn-Wyo- 
ming Copper Company had unlawfully declared dividends upon its 
stock. And the same would be true if at some time the subsidiary 
companies had created debts in excess of their capital stock. As to the 
last suggestion, hovvever, I think the évidence shovk's that the capital 
stock of each subsidiary company was in excess of its debts. 

[3] It was urged at the argument that the Equitable Securities 
Company had obtained an unconscionable contract from the Penn- 
Wyoming Copper Company, and that the directors of the Penn-Wy- 
oming Copper Company, or some of them, at least, were likewise 
directors of the Equitable Securities Company, and thus made a con- 
tract with themselves, and thereby committed a fraud upon the Penn- 
Wyoming Copper Company. Concediing that this is ail true, and that 
the contract in a proper suit could be set aside for that reason, either 
by the Penn-Wyoming Copper Company or the plaintiffs suing in its 
right, yet I think it is quite uniformly held that such a contract is not 
void, but voidable. The Equitable Securities Company is not made a 
party défendant, and I think it entirely clear that, until that contract 
is avoided, no right accrues against the défendant in this suit. 

[4] It was also said at the argument that the debt of $1,390,000 was 
settled for $558,000, and that the continuance against the subsidiary 
companies for the full amount of the claim constituted a fraud. As 
I understand the record, the siibsidiary companies owed $1,390,000, 
and that the creditors of thèse companies jjledged notes evidencing 
this debt, and with those notes as collatéral gave their own note for 
$558,000, and thereafter this $558,000 note was assumed and paid by 
the Penn-Wyoming Copper Company, with the agreement that it 
should hâve the collatéral when it paid the note. This it did, and the 
collatéral was tunied over to it. 1 am whoîly unable to see where 
there was anv fraud in t!"is transaction. 
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ît appears in the record that $690,000 in bonds were issued by the 
subsidiary corporations prior to the organization of the North Ameri- 
can Copper Company, or the Penn-Wyoming Copper Company, its 
successor ; and it was suggested at the argument that thèse bonds 
were obtained without considération and passed on down to the new 
corporation. The évidence offered in support of this contention is 
most unsatisfactory. In the first place, it came in as rebuttal, and is 
subject to technical objection for that reason. But, passing that, the 
testimony of Mr. West and Mr. Best was, when testifying in chief, 
that bonds were sold and moneys received prior to 1902. The testi- 
mony of Mr. Knapp shows that he was the local accountant at En- 
campment, and was not familiar with the business of the gênerai offices 
of the 'North American Copper Company, which at that time were 
located at Denver. He also testified that moneys wtre received and 
placed by the North American Copper Company to the crédit of thèse 
subsidiary companies, and that the source from which the moneys 
came was unknown to him. The little black book which was ofïered 
in évidence, while it shoWs that certain stocks were issued as a bonus, 
does not show that the bonds were issued as a bonus, nor did it indi- 
cate that the bonds were delivered to any one without considération. 
The books of the North American Copper Company showing the 
transaction are not in the record, nor a statement of their contents 
by any witness who examined them; and for the court to say that 
thèse bonds were delivered without considération, when there is no 
testimony as to whether they were or were not, and especially in a 
suit where the question is not in issue and the American Copper Com- 
pany is not a party, would be violative of every presumption which 
the law indulges in favor of the validity of business transactions, un- 
til the contrary is made to appear by sufficient proof. And, again, I 
am unable to see how that fact, if it be a fact, could possibly affect 
the issues now before the court, for the owners of thèse bonds are 
not parties to this suit; and how the court could render a decree de- 
claring the bonds invalid in the absence of their owners is difficult 
to understand. The only way the question could possibly be reached 
in this litigation, if at ail, would be on distribution of the proceeds of 
the sale of the property, and whether it can be so reached it is not now 
necessary to décide. 

The same suggestion applies to the $500,000 issued, designated in 
the record as the "Ferris-Haggerty purchase bonds." 

It was also urged at the argument that the $394,450 of bonds issued 
to the Ferris-Haggerty Company were of doubtful validity. This con- 
tention is, I think, without any merit whatever. The testimony of 
Mr. James A. Rendle, secretary of the Ferris-Haggerty Company, is 
perfectly clear as to this transaction and stands undisputed. The par- 
ties seem to hâve been dealing at arm's length in this transaction. The 
shareholders and directors of the Ferris-Haggerty Company were not 
shareholdlers or directors of the Penn-Wyoming Copper Company, 
and Mr. Rendle's testimony shows clearly that the $394,450 worth of 
bonds of the Penn-Wyoming Copper Company were accepted by the 
Ferris-Haggerty Company in payment and satisfaction of the pur- 
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chase-price mortgage which the Ferris-Haggerty Company had upon 
the mine. 

[5] As to the sale of the property to the United SmeUers, Railway 
& Copper Company, but little need be said. The Penn-Wyoming Cop- 
per Company owed debts in very large amounts, which it was then 
unable to meet. There were suits pending and threatened for the col- 
lection of thèse debts, and the situation of the company was such 
that it could not go on. The whole cpiestion was referred to a com- 
niittee of stockholders, and a plan was decided upon to sell to a new 
company in such a way that every shareholder of the Penn-Wyoming 
Copper Company had the privilège of entering the new company on 
the same ternis as every other shareholder in the new company. No 
one was preferred, and about four-fifths of the stock agreed to the 
proposition. This action was subsequently ratified by 93 per cent, 
of the shareholders of the Penn-Wyoming Copper Company, who 
exchanged their stock for stock in the new company. In the circum- 
stances in which the company found itself, the court is of the opinion 
that a sale in this way was perfectly lawful. The company was no 
longer able to profitably continue in business. There seems to be no 
proof of unfairness, oppression, or fraud in relation to this sale, for 
every stockholder was notified, and, as suggested, 93 per cent, ratified 
and approved it, which alone would, perhaps, be sufficient. 

[B] But there is another reason why the court ought not now to 
interfère. Ail of tlie stockholders, as we hâve seen, were ad^'ised 
promptly of the exact situation and that the bonds were being sold for 
the purpose of raising money to pay the debts of the company. Yet, 
notwithstanding this information, the mortgage was executed by the 
Penn-Wyoming Copper Company without objection, and the bonds 
secured thereby Vi^ere in most part sold in the market almost IV-^ years 
before this suit was brought, and ail of them were sold before the 
suit was brought. The delay must, I think, be held to be fatal. 

[7] One other matter may be briefiy noticed. The rule is, I think, 
quite universal that to entitle the vendor to rescind a sale of goods, and 
recover them from the purchaser, he must first restore the party to 
the same condition and advantage, as far as reasonably can be donc, 
as he occupied before the purchase. Applying the rule to this suit, 
if no sale had been m-ade to the United Smelters, Railway & Copper 
Company, and if no bonds of the Penn-W^yoming Copper Company 
had been sold, the plaintiffs would bave their shares of stock sulDJect 
to the rights of creditors, and subject to the mortgage given to the 
Ferris-Haggerty Company, which was taken up by the bonds of the 
Penn-Wyoming Copper Company. There is no offer in the bill to 
restore the Ferris-Haggerty mortgage, or to pay the debts which bave 
been paid by the proceeds received from the sale of the bonds. This, 
I think, is necessary. To hold othervvise would be to return to the 
shareholders the property of the Penn-W^yoming Copper Company 
in better condition than it was before, and freed of ail the liens which 
were ahead of any claims the stockholders might bave. 

As stated at the outset, I hâve given this case painstaking and very 
laborious examination, and while in this mémorandum I hâve onîy 
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briefly noticed the principal questions involved, it is sufficient to adivise 
counsel of the view the court has taken of this suit. A decree will 
be entered foreclosing the trust deed as prayed in the cross-bill, with 
this additional provision : If upon sale of the property it shall be bid 
in by the bondholders, they shall pay into the registry of the court an 
amount in cash sufficient to pay ail costs due and to become due to the 
clerk of the court in this suit, and ail costs, expenses, and allowances 
made to the master for services in conducting the sale. 



JOHNSTON V. KRAMEK BROS. & CO. et al. 

(District Court, E. D. North Carolina. March 10, 1913.) 

No. 341. 

1. Deeds (§f 54. 66*) — ItEQUisiTES — Delivery. 

No title ])asses by a deecl, though signed and sealed, until delivery ; and 
wliat constitntes a delivery is a mixed question of law and fact. 

[¥a\. Note.— For other cases, see Deeds. Cent. Dlg. §§ 116, 127, 633; 
Dec. Uig. §§ 54, 66.*] 

2. Deeds (§ 208*) — Delivery — Execution — Acknowi^edgmeni in Open Coxiet. 

That tlie jjrantor in open court, to bring a deed to resistration, ac- 
knowledged its exécution, was sufficient. in the absence of évidence to 
tlie eontrary. to sustain a flnding tliat it liad tlieretofore been, or was 
at that time, delivered, sub.iect to be overcome by évidence showing that 
there had been no delivery in fact. 

[Ed. Note.— Eor other cases, see Deeds, Cent. Dig. §§ 625-6.32; Dec. 
Dig. i 208.*] 

3. Deeds (§ 87*) — ^State Law — Effect or Registration. 

Under Laws N. C. 1715, c. 7, § 1, providlng that no conveyance of land 
other than a mortgage shall be available in law, unless ackuowledged by 
the grantor, or proved and registered in the county where the land lies, 
within two years after date, and that ail deeds so executed shall be valid 
to jiass estâtes in land without livery of seisin, the registration of a 
deed gives it the force and effect of a feoffnient witli livery of seisin. 

[Ed. Note. — For other cases, see Deeds, Cent. Dig. § 227; Dec. Dig. 
§ 87.*] 

4. Deeds (§ 87*) — Reoistration — Passing Title — Date. 

Notwithstnnding Laws N. <\ 1715, c. 7, § 1, requiring registration of 
deeds, a deed, when registered, has the effect of passing title by relation 
as of the date of its delivery. 

[Ed. Note. — For other cases, see Deeds, Cent. Dig. § 227; Dec. Dig. 
§ 87.*] 

5. Deeds (§ 192*) — Separate Deeds by Same Gbantob — Idemtity or Date — 

I'resijmptions. 

\Miere an owner of land received a valualjle considération therefor and 
niade a deed to différent persons on the sauie date, it would be presumed 
that he intended to vest the title in the land conveyed in the grantees 
iiained in one of the deeds. 

[Ed. Note. — For other cases, see Deeds, Cent. Dig. §§ 562. 563; Dec. 
Dig. § 192.*] 

6. Dbbds (§ 200*) — EXECUTION — ^Date — ^Delivery — Date of A€k.\owledgmbnt 

— Effect. 

Where a grantor executed two deeds to the same land to différent 
persons on the same date, but ackuowledged tliem at différent dates, 

*For other cases see same topio & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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the date of acknowledgment was compétent évidence to be considered as 
bearing on the date of dellvery of the deeds. 

[Ed. Note.— For other cases, see Deeds, Cent. Dlg. § 601; Dec. Dig. § 
200.*] 

7. Deeds (§ 208*) — Execution — Deliveey — Time. 

Where a grantor executed two deeds to the same land to différent gran- 
tees on the same date, but acknowledged the same at différent dates, évi- 
dence held to warrant a flnding that one of the deeds under vvhich de- 
fendants claimed tltle was delivered in escrow to secure an advancement 
made by the grantees to the grantee in the other deed, to be paid on the 
purchase price, and that thereafter, on payment of the amount so ad- 
vanced, the first deed had been surrendered to the original grantor, and 
the second deed executed as of the date of the purchase by the original 
grantor to the purchaser, which passed the tltle. 

[Ed. Note.— For other cases, see Deeds, Cent. Dlg. §§ 625-632; Dec. 
Dlg. § 208.*] 

8. Taxation (§ 746*) — Tax Deeds — Ix)cation or Land. 

Tax deeds, executed by a sheriff, purporting to convey lands whlch In 
fact lay in another county, were void. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 1401, 1492; 
Dec. Dig. § 746.*] 

9. QUIETING TlTLE (§ 23*)-r-PE00F. 

Under Révisai N. O. 190S, § 1589, relating to sults to quiet tltle, plniiitlff 
may maintaln a suit to remove a cloud on tltle, without showing posses- 
sion, on provlng that he bas the légal tltle to either the whole or au uu- 
divlded interest in the land. 

[Ed. Note. — For other cases, see Quieting Tltle, Cent. Dig. §§ 55, 56; 
Dec. Dlg. § 23.*] 

10. Courts (^ 371*) — State Statutbs — Enforcement in Fédéral Codrt. 

A State statute, relating to the remedy of a suit to quiet title or remove 
a cloud from the tltle to land loeated in that state, may be enforced in 
the fédéral court as between parties of diverse citizenshlp. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 907, 972-976; 
Dec. Dig. § 371.*] 

11. Quieting Title (§ 10*) — Removal of Cloud — Défenses — Payment ov 
Taxes. 

In a suit to remove a cloud on title, failure of plalntiff's ancestors for 
many years to pay taxes on the land was immaterial, since such failure 
did Dot work a forfeiture of title, otherwise than by a sale of the land 
for taxes la couformlty with the law. 

[Ed. Note.— For other cases, see Quieting Title, Cent. Dig. §§ 36-42; 
Dec. Dlg. § 10.*] 

12. Public Lands (§ 164*) — Lands of State — Confliccting Grants. 

Under the express provisions of Laws N. G. 1893, c. 490 (Révisai 1908, S 
1699), where land In controversy bas been previously granted to plaln- 
tiff's predecessor in tltle, a subséquent graut of the same land, under 
which défendants claimed title, was void for ail purposes. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dlg. §§ 466-476; 
Dec. Dig. § 164.*] 

13. Quieting Title (§ 7*) — Cloud on Title — Invalid Deed — Extbinsic Evi- 
dence, 

A court of equlty bas Jurlsdiction to remove as a cloud on tltle any 
grant, deed, or other munimeut of title valid on its face, the validity 
of whlch can only be shown by extrinsic évidence. 

[Ed. Note.— For other cases, see Quieting Tltle, Cent. Dlg. §§ 14-33 ; Dec 
Dig. § 7.*] 

•For other cttses see same topic & S ntjmbbr In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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14. QUIETING TiTLE (§ 7*)— "CLOUD ON TiTLE." 

A "cloud on title" Is in itself a tltle or Incumbrance apparently valld, 
but In fact Invalid; sometliing which, nothing else being sUown, con- 
etitutes an incumbrance on or defect In title ; soniethlng which shows 
prima facie the right of a third person, either to the whole or some Inter- 
est in the title, or to a lien thereon. 

[Ed. Note.— For other cases, see Quieting Title, Cent. Dlg. §§ 14-33; 
Dec. Dlg. § T.* 
For other définitions, see Words and Phrases, vol. 2, pp. 1233-1235.] 

15. QciETiNQ Title (? 7*) — Equitt Jurisdiction — Grounds. 

Equity has jurisdiction to remove a cloud on title, when the illegality 
or defect does not appear on the face of the record, but must be shown 
by évidence aliunde, so that the record would niake out a prima facie 
rIght In one who would become a purchaser, and the évidence to rebut 
the case may be lost, or become unavailable froni the death of witnesses, 
or when a tax Ueed would be presumptive évidence of a good title in the 
purchaser, who might rely thereon for recovery of the land until irregu- 
larities were shown. 

[Ed. Note.— For other cases, see Quieting Tltle, Cent. Dig. §§ 14-33 ; Dec. 
Dig. § 7.*] 

In Equity. Suit by Tilghman Johnston against Kramer Bros. & 
Co. and another, to remove a cloud on title. Decree for complainant. 

Winston & Biggs, of Raleigh, N. C, for plaintiff. 

E. F. Aydlett, of EHzabeth City, N. C, for défendants. 

CONNOR, District Judge. Plaintiff allèges : That he is the own- 
er in fee of ^Vi2s undivided interest in a tract of land lying and be- 
ing situate in the county of Perquimans in the Eastern district of 
North Carolina, described by metes and bounds. That défendant 
Léonard Vyne claims to be the owner o-f said tract of land, and that 
said claim is based upon a grant issued to him by the state of North 
Carolina, bearing date February 7, 1906. That défendant Kramer 
Bros. & Co., a corporation, claims an interest in the timber standing 
upon said land by virtue of a contract made by said corporation with 
said Vyne. He asks the court to déclare the grant to be a cloud upon 
his title, and to make a decree removing same and quieting his title. 
Défendants deny that plaintiff is the owner of , or owns any interest in, 
said land. They admit that défendant Vyne claims title thereto under 
the grant from the state, and allège that he acquired from the state a 
good and indefeasible title thereto. 

Plaintifï deraigns his title as follows: (1) A grant from the state 
of North Carolina to John Hamilton, bearing date December 27, 1792. 
(2) A deed from Hamilton to John McKinney, bearing date October 
20, 1794. (3) A deed from John McKinney to William Cathcart and 
Francis Johnson, bearing date March 2, 1795. (4) A deed from Fran- 
cis Johnson and wife to Alexander W. Johnson for an undivided in- 
terest, bearing date February 5, 1806. (5) Descent from A. W. John- 
son, deceased. 

Défendants rely upon the grant set out in the complaint and answer, 

•For other cases see same topic & § numbbh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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averring that, by reason of the facts hercinafter set out, no title 
passed by the deed f rom Hamilton to McKiiiney ; that, if title did 
pass, it has been divested by certain sheriff's deeds introdnced by de- 
fendants. 

The grant to John Hamilton describes a large boundary, recited, in 
the grant, to be situate in Pasquotank county, but conceded to in- 
clude land situate in both l'asciuotank and Pcrquimans counties, con- 
taining 26,000 acres. It is denied that the locus in quo is within the 
boundaries of said grant. It is apparent, however, that the plaintiff's 
contention in that respect is correct. The land is within the calls of 
the grant, and is in that portion of it situate in Perquimans county, 
which is one of the oldest counties in the state. On its records is 
found the first deed of which there is any record in the state, executed 
by the king of the Yeopim (Indians) to George Durant, bearing date 
March 1, 1662. 1 Col. Records. Pasquotank county was set apart 
in 1729. The fact that the entry was made and the grant issued for 
lands in both counties, although described as in only one, brings it 
within the curative provisions of Acts 1807, c. 727 (1 Rev. Stat. c. 42, 
§29). 

The évidence from both plaintiff and défendants is amply sufficient 
to show that the land granted to défendant Vyne February 7, 1906, is 
within the boundaries of the Plamilton grant of December 27, 1792, 
and ia conceded to be in Perquimans county. It is so described in his 
grant. The question presented, therefore, is whether plaintiff has 
such title or interest in the land as entitles him to ask the court to 
remove a cloud from his title, and whether the Vyne grant, by statute 
declared to be void, constitutes a cloud upon his title. 

Défendants, for the purpose of showing that' McKinney acquired no 
title under the deed from Hamilton, introdnced the record of a deed, 
over plaintifï's objection, from Hamilton to Lindsey and Myers, con- 
veying the same land described in his deed, of same date as the deed 
to McKinney. Défendant contends that, in this condition of the title, 
two deeds of same date for the same land to différent grantees, it is 
impossible for the court to find, as a fact, which was delivered first. 

[1] It is elementary that delivery is essential to the exécution of a 
deed ; that, although signed and sealed, no title passes from the gran- 
tor, or vests in the grantee, until it is delivered. The deed takes ef- 
fect from the delivery. Goodson v. Whitfield, 40 N. C. 163; Vaughan 
v. Parker, 112 N. C. 96, 16 S. E. 908; Fortune v. Hunt, 149 N. C. 
358, 63 S. E. 82. What constitutes delivery is a mixed question of 
law and fact. Smith v. Moore, 149 N. C. 185, 62 S. E. 892. It is 
held in North Carolina that the certificate of a probate court that the 
due exécution of a deed has been acknowledged or proven includes the 
finding that it was delivered. In Younge v. Guilbeau, 3 Wall. 636, 18 
L. Ed. 262, Mr. Justice Field says: 

"ïhe delivery of a deed is essential to the transfer of the title. It is the 
final act, wlthout which ail other tormalities are Ineffectuai. To coustltute 
such delivery the grantor niust part with the possession of the deed, or t\w 
right to retain it. Its rejîistry hy lilni is entitled to great considération upon 
this point, and might perhaps justify, in the absence of opposing évidence, a 
presuruption of delivery." 
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[2] That the grantor, in open court, for the purpose of bringing 
it to registration, acknowledges the exécution of a deed, is certainly 
sufficient, in the absence' of any évidence to the contrary, to sustain a 
finding that it has theretofore been, or was at that time, delivered, 
subject to be overcome by évidence showing that there had not been in 
truth a delivery. Neither party produces the original deed, nor is 
there any évidence that either of the grantees went into possession 
under the deeds. It does appear, however, that McKinney, on the 
same day upon which the deed was acknowiedged by Hamilton and 
registered, executed a deed for the land to Cathcart and Johnston, 
which was acknowiedged by him, and on the same day admitted to 
registration. It is also worthy of note, in our quest for an explana- 
tion of this singular transaction, that Isaac Sexton is the attesting 
witness to both deeds — and a mémorandum on one of them. It suffi- 
ciently appears, from the certifîed copies of both deeds introduced, 
that their exécution was acknowiedged "in open court," before the 
court of pleas and quarter sessions of Pasquotank county, and "or- 
dered to be registered." That court had jurisdiction in the premises. 

The question remains open, however, which was first delivered. In 
the absence of any évidence, other than such as may be gathered from 
the date of acknowledgment, as to the date of delivery, the question 
is presented whther any presumption arises as to the date of delivery 
as between two deeds bearing the same date. In Crabtree v. Crabtree, 
136 lowa, 430, 113 N. W. 923, 15 Ann. Cas. 149, it is held that: 

"Where a deed bears an earlier date than the certiflcate of its acknowl- 
edgment, the deed Is, In the absence of other évidence, presumed to hâve 
been delivered on the date of Its acknowledgment." 

Weaver, C. J., concèdes that many courts, probably the majority, 
hold that the presumption, in such cases, is that the delivery is of 
the day of its date. It is held by the Suprême Court of the United 
States, in United States v. Le Baron, 19 How. 73, 15 L. Ed. 525, that: 

"The delivery of a deed is presumed to hâve been made on the day of its 
date. But this presumption may be reinoved by évidence that it was deliv- 
ered ou some subseciueut day." 

In an exhaustive note to the case of Crabtree v. Crabtree, supra, the 
cases holding the two views are collected. In Guarantv Trust Co. 
V. Galveston City R. Co., 107 Fed. 311, 46 C. C. A. 305 (C. C. A. 
Fifth Cir.) it is held that, in the absence of any évidence of the date 
of delivery of a mortgage, the presumption will be indulged that it 
was delivered on the day of its acknowledgment. Among the cases 
holding this view are Fitzpatrick v. Brigman, 130 Ala. 450, 30 South. 
500, and Loomis v. Pingree, 43 Me. 299. 

In Nichols v. Palmer, 4 N. C. 319, it was held that where a deed 
bears a date difterent from the date of its attestation, and there is no 
évidence of the date of its delivery, it will be presumed to hâve been 
delivered on the date of its attestation. Court of Conférence, Cam- 
eron, J. 

[3] In several of the cases it is said that a deed is not complète un- 
til acknowiedged. At the date of the exécution of both deeds from 
203 F.— 47 
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Hamilton, the statute in force in North Carolina (Laws 1715, c. 7, § 
1) provided that : 

"No conveyance, or Mil of sale for land (other than mortgages) in what 
manner or form soever drawn, shall be good and available in law, unless the 
same shall be acknowledged by the vendor or grantor or proved by one or 
more évidences upon oath, elther before * * * or in the county court, 
and registered by the publie register of the county where the land lieth within 
two years af ter the date of said deed ; and that ail deeds so done and ex- 
eeuted shall be valid and pass estâtes in land or right or other estate, without 
llvery of seisin, attornment, or other ceremouy in law whatsoever." 

It is held in North Carolina that, by virtue of the language of the 
statute, the registration of a deed gives it the force and effect of a 
feoffment with hvery of seisin. Hogan v. Strayhorn, 65 N. C. 279; 
Ivey V. Granberry, 66 N. C. 223; Bryan v. Eason, 147 N. C. 289, 61 
S. E. 71. 

[4] It is true that the courts of this state held that, notwithstand- 
ing the language of this statute, which remained in force until 1885, 
the deed, when registered, had the effect of passing title by relation, 
at the delivery of the deed. We are now dealing with the question 
whether the deed to McKinney, by reason of its acknowledgment and 
registration March 3, 1795, vested title paramount to the deed to 
Lindsey and Myers, acknowledged in September, 1797, and regis- 
tered July 19, 1798. If it were shown by évidence, aliunde the deed, 
that the Lindsey and Myers deed was delivered prior to March 3, 
1795, although acknowledged subsequently, it must be conceded that 
it would hâve vested title paramount to the McKinney deed. It was 
to remove this uncertainty in regard to title that Acts 1885, c. 147 
(Rev. 1905, § 980), was enacted. 

[5] In endeavoring to find some explanation of the peculiar con- 
duct of the parties to the two deeds, bearing even date, consistent 
with their intention, so far as, after more than 100 years has elapsed, 
it is possible to do so, we may indulge the presumption that the gran- 
tor intended to vest the title in the land conveyed in the grantees 
named in one of the deeds. He received a valuable considération for 
the land and intended to convey it. He did not intend that one deed 
should be so played ofif against the other as to leave the title in so 
much uncertainty that neither of his grantees could hold the land. It 
is a more reasonable presumption that he completed the exécution of 
the deed in the manner prescribed by the law. 

[6] Ail of the decided cases hold that either presumption as te the 
date of delivery is one of fact, and may be rebutted by compétent 
évidence showing the true date upon which it was delivered to the 
grantee. Whether the date of acknowledgment must be given the 
probative weight of a rebuttable presumption, it is clear that, taken 
in connection with other facts and circumstances, it is compétent év- 
idence to be considered by the trier of the fact. 

[7] An examination of the certifîed copies of the deeds, with mem- 
oranda thereon, discloses the following conditions: On October 20, 
1794, John Hamilton signed a deed containing language sufEcient to 
convey the land covered by his grant to William Lindsey and Moses 
Myers, of Norfolk, Virginia (merchants); the considération recited 
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being "two thousand Spanish mill dollars." The attesting witnesses 
are Isaac Sexton and Peter Mercer. The following indorsement is 
f ound on this deed : 

"Mémorandum. 3 March, 1795. The above deed was thls day dellvered up 
to John Hamilton by John McKInney, and a new convej'ance of the 20th 
October, 1794, was made by John Hamilton to said McKInney, for the nominal 
considération of thlrteen thousand Spanish mlll dollars. 

"[Signed] John McKInney. 
"Isaac Sexton. 

"Camden County, 28th October, 1794. Then received of Moses Myers and 
William Lindsey, by the hands of Isaac Sexton, the within sum of two 
thousand Spanish mill dollars in full of the within premises. 

"J. Hamilton." 

"Mémorandum. 3 March, 1795. Nixon ton. 

"Borrowed, and received froni Hamilton, the patent within mentioned, 
dated 27 December, 1792, for 26,000 acres of land, whieh patent, being the tltle 
of the said Hamilton, I hereby promise to return him when demanded. 

"John McKInney." 
"State of No. Carolina, Pasquotank County. 

"September Term, 1797. 

"Présent: The worshipful justices. 

"This may certify that the within deed of bargain and sale of land from 
John Hamilton to Lindsey and Myers was exhibited, and acknowledged in 
open court, and ordered to be registered. At the same time a mémorandum 
on the said deed, signed by .Tohn McKInney and witnessed by Isaac Sexton, 
who is since dead, was proved by the oath of Benjamin Jones, and also or- 
dered to be registered. 

"Test: Will T. Muse, Clk. 

"Eegistered the 19th of 7th Mo. July, 1798. 

"By Thomas Jordan, P. Regr." 

The deed from Hamilton to McKinney, of October 20, 1794, con- 
tains the following récital: 

"Wituesseth, that the said John Hamilton, for and in considération of the 
sum of thlrteen thousand Spanish milled dollars to him in hand paid by Wil- 
liam Lindsey and Moses Myers for the aforesald John McKinney, the recelpt 
whereof the said John Hamilton doth hereby acknowledge, and doth discharge 
and exonerate the said McKinney from any further demand whatsoever on 
that account." 

John Brownrigg and Isaac Sexton are the attesting witnesses to this 
deed. McKinney's deed to Cathcart and Johnston of March 2, 1795, 
acknowledged and registered March 4, 1795, recites a considération 
of "twenty-six thousand French crowns." Isaac Sexton and William 
Lane are the attesting witnesses thereto. 

It will be noted that Isaac Sexton, the witness to the several deeds, 
who, it seems, was the person through whom the money was paid to 
Hamilton, was dead September, 1797, at the time the Lindsey and 
Myers deed was acknowledged. It is impossible to explain, with 
entire satisfaction, the unusual course pursued by the parties to thèse 
deeds. It will be observed that Mr. Hamilton was an attorney, and 
it may be presumed that he was familiar with the statute regarding 
the exécution of deeds — their probate and registration. The infer- 
ence which I think may reasonably be drawn from the indorsements 
found on the deed, which are compétent, not as affecting or controlling 
the terms of the deeds, but as explaining the ambiguous conduct of 
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the parties, is that McKinney vvas the purchaser of the land, and tliat 
Lfindsey and Myers advanced thepurchase money, and that the deed 
to them was held in escrow until McKinney paid the amount advanced 
by them; that the deed was, upon its payment, put in the possession 
of McKinney, and by him dehvered up to HamiUon, wlio executed 
the second deed, dating it as of the day of the deed to Lindsey and 
Myers, and immediately acknovvledging its exécution for the purpose 
of registration, thereby enabling McKinney to convey to Cathcart and 
Johnston. This large body of land, it will be noted, is described as 
being "commonly caîled désert," and its vahie was tlien, as now, large- 
ly spéculative. Until the deed to Lindsey and Myers had been re- 
corded, the title vvas imperfect — sometimes said by the court inchoate ; 
it could be arrested by a redeliverv to the grantor. Linker v. Long, 
64 N. C. 298. 

The f act that McKinney had the Lindsey and Myers deed, bef ore 
acknowledgment and registration, in his possession, and surrendered 
it to Hamilton, who, on the same day, executed the deed to McKin- 
ney, is explained by the indorsements found on it, It is also signifi- 
cant that Lindsey and Myers, so far as the record discloses, made no 
conveyance of the land, and no one asserts any title or claim under it. 
This would seeni to lead to the conclusion that the deed to McKinney 
of October 20, 1794, was signed and dehvered on March 3, 1795, and 
that the Lindsey and Myers deed was, at that time, surrendered to 
Hamilton. The efifect of this arrangement was to vest the title in Mc- 
Kinney, and, by his deed, in Cathcart and Johnston. Why, two years 
thereafter, Hamilton acknowledged and put to registration the Lind- 
sey and Myers deed, is difficult to understand ; but whatever his pur- 
pose may hâve been, his act did not affect the title of McKinney and 
those claiming under him. By virtue of the statute his act, in ac- 
knowledging and registering the deed on March 4, 1795, was valid to 
]3ass the estate in the land to McKinney. That McKinney accej)ted 
the deed is manifested, both by his déclaration, indorsed on the Lind- 
sey and Myers deed, and his conveyance of the land, on the same day, 
to Cathcart and Johnston. 

[8J Défendant, however, insists that, conceding the title to bave 
been in them, it has been divested by the sales for taxes and the deeds 
executed by Grice, sheriff, September 8, 1812, and Pool, sheriff, Sep- 
tember 10, 1818. It will be noted that both were sherifîs of Pasquo- 
tank county. The first deed conveys 19,520 acres, by metes and 
bounds ; and the second conveys the remainder of the Hamilton grant, 
less one acre, ail described as lying and being situate in Pasquotank 
county. Whatever portion of the land covered by the grant may bave 
been included within the boundaries set forth in thèse deeds, it is mani- 
fest that no part of the land lying in Perquimans county passed under 
them. The sheriffs of Pasquotank county had no authority, under the 
tax list of that county, treated as an exécution, to sell land in Perquim- 
ans county, and their deeds were ineffectuai to pass any title to such 
land. It being conceded that the land covered by the grant to défend- 
ant Vyne is situate in Perquimans county, it must follow that the title 
thereto was not affected by thèse two deeds, or either of them. 



JOHNSTON V. KKAMER BEOS. & CO. 741 

The défendant relies upon the récitals in thèse deeds to sustain the 
tax sales, and cites the case of vState Board of Education v. Remick, 

159 N. C. , 76 S. E. 627, for that purpose. That case is correctly 

decided. There the land, at the sale by the sheriff, was bought by the 
Governor for the state, and, by législation, the title thiis acquired was 
vested in the Board of Education. The statute making the récitals 
presumptive évidence of their truth is clearly constitutional, as held 
by the court in that case. Giving to the récitals in the two sheriff's 
deeds fuU force and effect, several fatal defects are apparent. It is 
unnecessary to discuss them, because the sheriff had no authority to 
sell the land in l^erquimans county. They locate the land in Pasquo- 
tank, although the defendant's évidence tends to show that the bound- 
aries set out include the land in controversy in Perquimans. 

Défendant further insists that the évidence shows that the grantees 
in those deeds conveyed portions of the land to other persons, and that 
by successive conveyances, set out in the évidence, the title to such 
portions is in persons who are strangers to plaintifï's title. Conceding 
this to be true, and conceding that, in an action of ejectment, défend- 
ants could defeat a recovery by plaintiff by showing an outstanding 
title in a stranger, it is évident that no adverse possession of the locus 
in quo is shown. The defendant's entire contention in regard to the 
land claimed by them, and the only contention upon which the grant 
to Vyne can be sustained, is that the land covered by it was, prior to 
the date of his grant, vacant and unappropriated land. It is uncleared, 
and its chief value consists of the standing and growing timber there- 
on. It is a part of the Dismal Swamp — low, flat land. The évidence 
tends to show that it is not included in the boundaries contained in the 
deeds under which the persons living upon other portions of the Ham- 
ilton grant claim title. I am of the opinion that there is no évidence 
of an ouster, followed by adverse possession, sufficient to take title 
out of the plaintiff. 

[9] It is conceded that before plaintiff can maintain his suit, and 
hâve a decree removing a cloud from his title, he must show that he 
has the légal title to either the whole or an undivided interest in the 
land. Dick v. Foraker, 155 U. S. 404, 15 vSup. Ct. 124, 39 L. Ed. 201. 
But for the provisions of the North Carolina statute (Pell's Rev. § 
1589), plaintiff would be required to show that he was in possession. 
New Jersey, etc., E. Co. v. Gardner-Lacy & Co., 178 Fed. 772, 102 
C. C. A. 220. Under the provisions of the North Carolina statute, 
the owner of land, although not in possession, may bring an action 
to remove a cloud from his title. 

[10] It has been held that the remedy given by statutes of this 
character may be enforced in the fédéral court when the parties are 
inhabitants of différent states. Holland v. Challen, 110 U. S. 15, 3 
Sup. Ct. 495, 28 L. Ed. 52. 

[11] To the suggestion that plaintiff 's ancestors hâve not, for many 
years, paid the tax on the land, it is sufficient to say that the failure 
to do so does not, under any statute in force in this state, work a for- 
feiture of title, otherwise than by a sale conducted in conformity 
with the law. 
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[12] At the date upon which the grant of the locus in quo to Vyne 
was issued the statute provided that : 

"Every entry made, and every grant Issued for lands not authorlzed by this 
chapter to be entered or granted shall be void, and every grant of land made 
since the sixth day of Mareh, one thousand eight hundred and ninety three. 
In pursuance of the statutes regulatlng entrles and grants, shall If such land 
or any portion thereof has been heretofore granted by this state, so far as 
relates to any land heretofore granted, be absolutely void for ail purposes 
whatever, shall confer no rights whatever, upon the grantee or grantees 
thereln, or those claiming under such grantee or grantees, and shall in no 
case, and under no circumstances constltute color of title whatsoever to any 
person vfhomsoever." Laws 1893, c. 490; Pell's Rev. § 1699. 

If, therefore, the land in conti'oversy is inchided within the bound- 
aries of the Hamilton grant, as it manifestly is, the grant to Vyne is 
absolutely void for ail purposes. If the plaintiff is the owner of an 
undivided interest in the land, it would seem that he is entitled, to 
the extent of such interest, to hâve the relief for which he prays in 
his bill. 

[13, 14] It seems to be v/ell settled that a court of equity has ju- 
isdiction to remove, as a cloud from title, any deed, grant, or other 
muniment of title, valid upon its face, the invalidity of which can only 
be shown by extrinsic évidence. It is said : 

"Equity interfères to remove clouds upon title, because they embarrass the 
owner of the property elouded, and tend to impede his free sale and disposi- 
tion of it. A cloud upon title Is, in itself, a title or incumbrance, apparently 
valld, but In fact invalld. It is something which, nothing else belng shown, 
eonstitutes an incumbrance upon or a defect in it; something which shows 
prima facie the right of a tliird party, either to the whole or some interest 
In it, or a lien upon it. The doctrine relating to cloud upon title is founded 
upon true principles of equity jurisprudence, which is not merely remédiai, 
but Is also préventive of injustice. If an instrument ought not to be used or 
enforced, It Is agaiust conscience for the party holding the same to retain 
It, since he can only do so with some sliiister or wrougful design. * * • 
If it is a deed purportiug to convey lands, which créâtes an apparent incum- 
brance, Its existence lu an uncauceled state neeessarily is calculated to throw 
a cloud over the title." Note to Rusbee v. Macy, 85 N. C. 329, in Remédies 
by Selected Cases, Mordecal, 184; Rich v. I^>raxton, 158 U. S. 375, 15 Sup. 
et. 1006, 39 L. Ed. 1022. 

[15] In Ogden City v. Armstrong, 168 U. S. 224, 238, 18 Sup. Ct. 
98, 103 (42 Iv. Ed. 444), it is said : 

"One branch of equity jurisdiction Is the removal of apparent clouds upon 
the title, which niay diminish the niarket value of the land and posslbly 
threaten the loss of it to the owner. « * * wiien the Illegality or fatal 
defect does nOt appear on the face of the record, but must be shown by évi- 
dence allunde, so that the record would make ont a prima facie right in one 
who should become a purchaser, and the évidence to rebut this case may be 
lost, or liecome unavallable from death of witnesses, or when the deed given 
on a sale of the land for the tax would be presuraptlve évidence of a good 
title in the purchaser, so that tlie purchaser nilght rely vipon the deed for a 
recovery of the land until the irregularities were shown, courts of equity 
regard the case as coming wlthlii their jurisdiction, and hâve extended re- 
lief on the ground that a cloud ou the title existed or was Imminent." Acord 
V. West Poe. Corp. [C. C] 156 Fed. 980. 

The case made upon this record cornes clearly within the principle 
announced. The grant to Vyne is regular, and, upon its face, valid 
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to vest title in him. Its invalidity can only be disclosed by showing 
that the land granted is within the boundaries of a grant issued more 
than a century since for 26,000 acres of land. To do this involves 
immense trouble and expense. The surveys made in this case and 
the évidence necessary to locate the boundaries of the Hamilton grant, 
showing that the grant to Vyne is included in it, must hâve required 
a large expenditure of money. Until this was donc, the claimant 
under the Vyne grant had an apparently perfect title, and in an action 
of ejectment by him it would hâve been very difficult to bave success- 
fully resisted a recovery; yet it is manifest, in the light of the évi- 
dence and the surveys, that the state parted with its title on December 
27 , 1792. A decree may be drawn in accordance with this opinion. 

It appears that, prior to filing the bill, plaintiff took actual posses- 
sion of the land, so far as it is capable of being occupied. The évi- 
dence tends to show that défendant Léonard Vyne has never been in 
the actual possession; that he entered into some contract, the exact 
terms of which are not shown, with défendant Kramer Bros. & Co., 
a corporation, for the sale of the timber on the land. It is manifest 
that its chief value consists in the timber. The défendants will be 
enjoined from setting up said grant, or asserting title thereunder to 
the land described in the said grant, from the state to Léonard Vyne 
of February 7, 1906, No. 16,788, as against the plaintiff, and from 
cutting or removing any timber from said land. Plaintiff' will recover 
his cost. 



KICIIARDSON V. PENNSÏLVANIA COAL CO. 

(District Court, M. D. Pennsylvania. January 31, 1913.) 

No. 154. 

1. CouBTS (§ 262*) — JrBisDiCTioN OF Fedebal Courts — Rquity — Adéquate 

Kemedy AT Lavv. 

Tlie adéquate remedy at law which will excUide the equity jui-isdic- 
tion of a fédéral court is that which existed wheii the Judiciary Aet of 1789 
(Act Sept. 24, 1789, e. 20, 1 Stat. 7.":!) was adoi)ted, uuless sulise<iucutly 
chauged by Congress. and a matter which was then cognizal)le in eiiuity is 
so still notwithstaudliig enlargenient of légal remédies hy the states ; but, 
unless it coines within some of the then recognized heads of équitable ju- 
risdiction, It cannot be entertained. 

[P^d. Note.^For other cases, see Courts, Cent. Dig. §§ 797, 798; Dec. 
Dig. § 262.*] 

2. QuiBTiNG Title (§ 35*) — Suit to Remove Cr.ouD — Equity Jdhisdiction. 

A bill in equity, alleging that coniplainant is the owner and in posses- 
sion of certain land, but without setting out his title, and that défendant 
repeatedly conmiits trespass thereon imder some daim of right and in- 
terest in the land, the nature of which is unknown to complainant, does 
not state a cause of action for removal of a cloud on title, since such 
a suit will not lie where there is a niere verbal assertion of ownership 
by défendant, and It does not appear that complainant has not au adé- 
quate remedy at law. 

[Ed. Note.— For other cases, see Quietiiig Title, Cent. Dig. §§ 73, 74 ; 
Dec. Dig. § 35.*] 

•For other cases see same topic & i numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Injunction (,§ 118*) — Sufhcienoy ok Bill. 

Snch blll also held- Insufficient to stiite a Cfivise of action wlthin the 
equity jurisdictiou to avoid a luultlplicity of suifs, or for an iu.lunctlon 
to prevent couthiued trespasses or waste, tlie only allégation as to the 
efCect of defeudant's acts beiug tliat they would create ruts, beaten tracks, 
and roadways on the land, whicli does uot eoustitute waste in a légal 
sensé, and the blll furtheruiore, takeu as a whole, ieaving It open to in- 
ference that the question involved is one of title vvhich should be deter- 
mined in an action at law. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 22o-242 ; 
Dec. Dig. § 118.*J 

4. DiscovEiiY (§ 10*) — In Equity — Sufficiency or Bill. 

It is essential to a blll of diseoYery that it set forth a title in tlio 
coniplainant which is sutlicient to support or del'eat a suit, and tliat it 
pray a discovery iiertinent to that title and nothiug beyond. 

[Ed. Note. — For other cases, see Discovery, Cent. Dig. §§ 20-26; Dec. 
Dig. § 19.*] 

In Equity. Suit by Henry Richardson against the Pennsylvania 
Coal Company. On demurrer to bill. Démarrer sustained. 

Frank S- Moore, of New York City, Edward T. Moore, of Passaic, 
N. J., and Watson, Diehl & Watson, of Scranton, Pa., for plaintilï. 
Warren, Knapp & O'Malley, of Scranton, Pa., for défendant. 

WITMER, District Judge. This is a bill in equity, wherein Henry 
Richardson, a citizen of the state of New Jersey, is plaintilï, and the 
Pennsylvania Coal Company, a Pennsylvania corporation, is défend- 
ant. Upon its face the bill involves a question of disputed title to 
3,500 acres of land, more or less, situate in Shohola township, Pike 
county, Pa., which disputed title the plaintifï seeks to hâve determined 
by a chancellor in equity. The défendant bas demurred to the bill, 
and the controversy is before the court upon bill and demurrer. The 
demurrer is to matters of substance and forni, and must be taken to 
admit ail such matters of fact as are sufficiently pleaded therein. 
Stephen's Pleading (Heard"s Ed. 1867) p. 143. But it does not confess 
matters of law deduced from facts therein pleaded. Stephen's Plead- 
ing, supra, p. 143, note 2-i; Preston v. Smith (C. C.) 26 Fed. 884. 

After describing the lands particularly, the bill proceeds, in the 
fourth paragraph thereof, as follows: 

"That your orator is the owner of the title of sald land. That the said 
défendant clainis an interest aiid certain rights in sald preniises adverse 
to tlie claim of your orator, but that the nature of said claim of défendant 
is uuknown to your orator. That the claims of said défendant and eacli of 
them is without any right whatsoever, and that the défendant bas no es- 
tate, right, title, or interest wliatsoever in said land and premises or auy 
part or portion tliereof." 

Averring, in the third paragraph, that the plaintifï "now, and for a 
long time hitberto, bas been in the possession" of the lands and prem- 
ises described in the bill, the plaintifï proceeds to charge, in the sixth 
paragraph, as follows : 

"That défendant is the owner of or in possession of certain land and 
premises ad.iaceut to and adjoining the above nientioned and described land 
and premises (being the lands described in the bill) belonging to your orator, 

•For other cases see same topic & § number in Dec. & A.m. Digs. 1907 to date, & Rep'r Indexes 
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and is engaged in the business and occupation of cutting timl)er and hmiber 
from the said land so held in possession by it. Tlie said défendant daily, 
constantly, continnously, and repeatedly trespasses and enters upon the 
above land and prenilses of your orator and carries and places upon, and 
stores ujDon, your orator's said premises, lumber and tiniber eut from the 
adjoiuing land and premises and threatens to so continue to trespass. That 
défendant bas already stored upon your orator's premises about 5,000,000 
feet of lumber eut on adjoining property. That défendant constantly, con- 
tinu(rasly, and repeatedly enters upon and drives logs through the said prop- 
erty of your orator, and bas permitted thousands of them to accumulate in 
the bed of the streams which tîow through jour orator's property, and 
threatens to so continue to trespass. That défendant constantly, continuous- 
ly, and repeatedly trespasses and enters upon said land and premises of 
your orator and opérâtes locomotive englues, cars, and trains from adjoin- 
ing property into, over, and upon said premises of your orator in the regular 
course of its business and threatens to so continue to trespass in the future. 
That said défendant constantly, eontinuously, and repeatedly commits tres- 
passes and enters upon said land and premises of your orator for the pur- 
pose of operating a sawmill thereon and to make use of a storehouse, a 
woodshed, and an oilroom situate in the said premises of your orator, and 
threatens to so continue to trespass. That ail of the manifold acts of tres- 
pass committed by the défendant as aforesaid alleged are a daily occurrence 
committed again and again in the regular course of defendant's business." 

Proceeding, in the seventh paragraph of the bill, the plaintiff avers : 

"That vphen said acts of trespass were discovered said défendant has 
refused and still refuses to heed the warning of your orator and to desist 
and refrain therefrom and asserts the right to continue to trespass and 
waste as aforesaid, under color of some right thereto, which défendant well 
knows is false and fraudulent. That the prêteuses of défendant to the right 
to enter upon and tresjjass upon the said land and premises of your orator 
is a cloud uijou the title of your orator and are an impediment to the sale 
of said land and premises of your orator and are a great damage to value of 
your orator's estate." 

By the eighth paragraph the plaintiff avers : 

"That défendant is doing the acts complained of witli fuU knovvledge of 
the truth as above stated, and threatens and avers that it will continue the 
same, and your orator avers that, unless défendant is restrained and enjoined 
by tlie process of this honorable court, the damages so threatened to be 
committed will further despoil the surface of said premises, will croate ruts, 
beaten tracks and roadways and prevent your orator from etïecting a sale 
of said land and premises and will be irréparable; and your orator further 
avers that the acts complained of are contrary to eqiiity, and that he has 
no complète and adecjuate remedy at law and sues to avoid a great multipliclty 
of suits." 

The bill then in the prayer seeks : (a) Disclosure and discovery, 
by the défendant, of its claim of title. (b) A decree by this court "that 
the alleged claims of the défendant and each of them are invalid and 
void ; that the défendant has no estate, rights, or interest in or to said 
property, land, or premises above described, or any part thereof ; that 
your orator is the owner in f ee of said property ; that the title and 
rights of your orator are good, valid, and absolute in ail respects to 
each and every part of said premises and in respect to ail rights in or 
concerning the same; that the défendant be forever barred from as- 
serting or claiming any rights, interest, or estate therein ; and that ail 
clouds thereon be removed." (c) An injunction, preliminary until 
hearing and perpétuai thereafter restraining the défendant, its servants 



746 203 FEDERAL REPORTEE 

and employés "from entering into or upon the above-described prem- 
ises." And (d) that the plaintiiï's title "be quieted and confirmed" in 
ail "respect in said land and that it be decreed that the défendant has 
entered upon said land in fraud." 

[1j As to the distinction between law and equity in the fédéral 
courts, it is said in Foster's Fed. Prac. vol. 1, § 4, p. 7: 

"Although a great nuiiiber of the states of the American Union and even 
Eugland itself hâve fused together the two Systems, in the courts of tlie 
United States whlle tlie saine judges hâve jurisdiction in each, tlie conimon 
law and equity are stlll as distinct as they were in the time of Coke and 
Bacon. 

"By the judicial act of 1789, by whieh the flrst Congress establislied the 
courts of the United States and deflned their jtirisdiction, it was enaeted 
that suits in equity shall not be sustalned in eitlier of the courts of the 
United States in any case vrhere a plain, aderjuute, and complète remedy 
may be had at law." 

The effect of this provision, as often stated by the Suprême Court 
of the United States, is : 

"That whenever a court of law is compétent to take cognizance of a right, 
and has power to proeeed to a judgment which aiïords a plain, adéquate, and 
complète remedy, without the ald of a court of equity, the plaiutitî must 
proeeed at law, because the défendant has a eonstitutional rijtlit to a trial 
by jury. * * * But the adéquate remedy at law, which is the test of 
équitable jurisdiction in the fédéral courts, is that which existed when the 
Judiclary Act of 1789 (Act Sept. 24, 1789, c. 20, 1 Stat. 73) was artopted, 
unless subsequently changed by Congress ; and, where the niatter belougs 
to what was at that time the jurisdiction of equity, no change in state légis- 
lation giving, in like cases a remedy by action at law, can of itself curtail 
the jurisdiction of sueh courts. Beach, Mod. Eq. Jurisp. vol. 1, § 3, pp. 
4, 5." 

It follows, therefore, that while the statutes and décisions in Penn- 
sylvania may hâve shifted the 1789 line of démarcation between eq- 
uity and cominon-law jurisdiction, the question whether this bill is 
hère cognizable in equity must be detennined by the "essential char- 
acter of the case," and this essential character must be determined by 
the fédéral décisions in the light of the jurisdiction of the courts of 
equity in England of 1789 at the time of the adoption of the fédéral 
Constitution and the enactment of the Judiciary Act thereunder. 

In the case of Van Norden v. Morton, 99 U. S. 378-380 (25 L. Ed. 
453), the Suprême Court of the United States held: 

"We thlnk the rule is settled in tliis court that whenever a new right Is 
granted by statute, or a new remedy for violation of an old right, or when- 
ever such rights and remédies are dépendent on state statutes, and acts of 
Congress, the jurisdiction of sucli cases as between the law side and the 
equity side of the fédéral courts must be determined by the essential char- 
acter of the case, and unless it comes within some of the recognized heads 
of équitable jurisdiction, it must be held to belong to the other." 

Again, the same court held, in Thompson v. Railroad Companies, 
6 Wall. 134, 18 L. Ed. 765 : 

"The remédies In the courts of tlae United States are at common law or In 
equity, not according to the practice of the state courts, but according to the 
principles of common law and equity as distinguished and deflned In that 
country from which we dérive our knowledge of thèse principles; and al- 
though the forms of proeeedings and practice in tire stiite courts shall hâve 
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been adopted in the Circuit Courts of the L'nited States, yet tlie adoption 
of tlie State practlee niust not be understood as confounding ttie prlnclples 
of law and equity, nor as auttiorizing légal and équitable clalnis to be blended- 
together in one suit." 

To the same effect are: Robinson v. Campbell, 3 Wheat. 212, 4 L. 
Ed. 372; Bennett v. Butterworth, 11 How. 669, 13 L. Ed. 859; Jones 
et al. V. McMasters, 20 How. 8, 15 L. Ed. 805 ; Basey v. Gallagher, 
20 Wall. 680, 22 L. Ed. 452 ; United States Life Ins. Co. v. Cable, 
98 Fed. 764, 39 C. C. A. 264; New Orléans v. La. Const. Co., 129 
U. S. 45, 46, 9 Sup. Ct. 223, 32 L. Ed. 607; Alderson v. Dole, 74 
Fed. 30, 20 C. C. A. 280; Smyth v. Ames, 169 U. S. 516, 18 Sup. Ct. 
418, 42 L. Ed. 819; Ewing v. City of St. Louis, 5 Wall. 418, 18 L. 
Ed. 657; Dows v. City of Chicago, 11 Wall. 108, 20 L. Ed. 65 ; Han- 
newinkle v. Georgetown, 15 Wall. 548, 21 L. Ed. 231; State R. R. 
Tax Cases, 92 U. S. 575, 23 L. Ed. 663. Thèse cases clearly and em- 
phatically support the ancient principle that equity will not entertain 
jurisdiction where the plaintiff bas a plain, adéquate, and sufficient 
remedy at law. If the plaintiff, upon the allégation of fact contained 
in his bill, has failed to bring himself within one or more of thèse an- 
cient and well-recognized heads of equity jurisdiction, the demurrer 
must be sustained. 

[2] Let us analyze the bill, for the purpose of determining what its 
essential character is, in order that we may détermine whether the 
plaintiff has brought himself within our équitable jurisdiction. In the 
third paragraph the plaintiff avers that "he is now, and for a long 
time hitherto has been, in the possession of the 3,500 acres of land 
described therein." The plaintiff does not fully disclose his muniments 
of title, nor does he give a référence thereto, but contents himself with 
the déclaration that he has a deed therefore, and in the fourth para- 
graph says he "is the owner of the title of said land." However, in 
the same breath he avers that "the -said défendant claims an interest 
and certain rights in said premises adverse to the claim" of the plain- 
tiff. The exact nature of the adverse claim is unknown to the plain- 
tiff. This is immediately followed by the assertion "that the claims 
of the said défendant, and each of them, is without any right what- 
soever, and that the défendant has no estate, right, title, or interest 
whatsoever in said land and premises or any part or portion thereof." 

After setting forth at length, in the sixth paragraph, certain alleged 
acts of trespass of a continuing nature committed by the défendant 
upon the lands described in the bill, the plaintiff charges, in the seventh 
paragraph, that, "when said acts of trespass were discovered said de- 
fendant refused and still refuses to heed the warning" of plaintiff, 
"and to desist and refrain therefrom, and asserts the right to continue 
to trespass and waste as aforesaid, under color of some right thereto." 
Then foUows the allégation that this assertion of right by défendant 
to do the things it is doing upon the lands constitutes a cloud upon 
plaintiff's title which equity should remove. A court of equity has 
jurisdiction to remove clouds from title irrespective of any statute 
upon the subject. Usually this remedy is enforced by requiring the 
surrender and cancellation of the instrument, or the setting aside of 
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the proceedîngs whîch create the clotid. The relief is granted on the 
• principle of quia timet; that is, that the deed or other instrument or 
or proceeding constituting the cloud may be used to injuriously or 
vexatiously embarrass or affect the plaintiff's title. Beach, Mod. Eq. 
Jurisp. vol. 2, § 556, pp. 628, 629. However, this bill is barren of any 
allégations that the défendant is using a deed or other instrument of 
writing or proceeding of any nature injuriously or to vexatiously em- 
barrass or affect the plaintiff's title. The plaintiff's bill avers that the 
défendant asserts a claim of some kind, the nature and character of 
which is unknown to the plaintiff. It is well settled that "a bill will 
not lie to remove a mère verbal or oral assertion of ownership in" 
property, or a cloud upon the title." Parker v. Shannon, 121 111. 452, 
13 N. E. 155. 

The foundation of the jurisdiction in equity to quiet title or remove 
a cloud from the title is the inability of the plaintiff to obtain relief 
by an action at law or the inadequacy of the légal remedy. Hence, 
it is settled law that, where the estate is légal in its nature, and the 
remedy at law is adéquate, and full and complète justice can be done 
thereby, the party will be left to his légal remedy. The exception to 
this rule is where the case présents some spécial ground for équitable 
interposition, such as fraud, accident, or mistake, requiring the setting 
aside or reformation of deeds or instruments of conveyance. If thèse 
éléments be vvanting, a bill to establish the plaintiff's title is no more 
than an action of ejectment; and, if the situation of the parties be 
such that the plaintiff may hâve an action to establish his title, his 
remedy is in a court of law. 2 Beach, § 557, p. 629. The allégations 
in this bill do not appear sufficient to permit this court to take juris- 
diction for the removal of a cloud on the plaintiff's title. In the case 
of Phelps V. Harris, 101 U. S. 374, 25 L. Ed. 855, it was said: 

"The questions, what constitute such a cloud upon title (sufficient to give a 
court of chancery juriscllction), and what character of title the complainant 
himself niust hâve in order to authorize a court of equity to assume juris- 
diction of the case, are to be decided upon prlnclples which hâve long been 
established by those courts (courts of chancery). Promlneut amongst thèse 
are: First, that the title or right of the complainant must be clear ; and, 
secondly, that the pretended title or right vi'hich is alleged to be a cloud upon 
it must not only be clearly Invalid or inéquitable, but must be sucli as may 
either at the présent or at a future tlme, embarrass the real owner in eon- 
troverting it. For it is held that, where the complainant himself lias no ti- 
tle or a doubtful title, he cannot hâve this relief. 'Those only,' said Mr. Jus- 
tice Grier, 'who hâve a clear, légal, and équitable title to land connected with 
possession, bave any right to claim the interférence of a court of equity, to 
give them peace or disslpate a cloud ou the title.' Orton v. Smith, 18 How. 
263 [15 K Ed. 393], And see Ward v. Chamberlain, 2 Black. 430, 444 [17 L. 
Ivd. 319]; West v. Schnebly, 54 II). 523; Huntiugdon v. Allen, 44 Miss. 654; 
Stark V. Starr, 6 Wall. 402 [18 L. Ed. 925]. And as to the defendant's title, 
if its validlty is merely doubtful, it is more than a cloud, and he is entitled 
to hâve it tried by an action at law ; aud if it is invalid on its face, so that 
it can never be successfully maintained, it does not amount to a cloud, but 
may always be repelled by an action at law. Overing v. Foote, 43 N. Y. 290 ; 
Meloy V. Dougherty, 16 Wls. 269. Justice Story says: 'Where the illegality 
of the agreement, deed, or other instrument appears upon the face of it so 
that its nullity can admit of uo doubt, the same reason for the interférence 
of courts of equity to direct it to be canceled or delivered up would not 
seem to apply ; for in such case there can be no danger that the lapse of 
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time may deprive the party of his full iiieaiis of défense; nor caii it, in a 
just sensé, be said that such a paper can throvv a cloud over his right or 
tltle or diniinisli its security ; nor is it capable of belng used as a nieans of 
vexations litijration, or serions injury.' 2 Eij. Jur. § 700a. 

"Xlie Snpreme Gonrt of Mississippi, in tlieir opinion in Phelps v. Ilarris, 
51 Miss. 780, a case between the présent parties, say: 'This jurisdiction of 
equity cannot properly be iuvoked to adjudicate upon coniiicting titles of 
parties to real estate. That would be to draw into a court of equity from 
tlie courts of law tlie trial of ejectments. He vvho cornes into a court of 
equity to get rid of a légal tltle, vvhich is allowed to cast a shadow on his 
own tltle, inust show clearly the validlty of his own tltle and the invalldlty 
of his opponent's.' Banks v. Evans, 10 Smedes & M. (Miss.) .'55 [48 Am. Dec. 
734] ; Iluntingdon v. Allen, 44 Miss. 662. Xor will equity set aside the légal 
tltle on a doubtful state of case. The coniplalnant, to enable hlm to maintaiu 
snch a suit, must be the real owner of the land, either in law or equity. 
* * * ïhe proper forum to try tltle to land is a court of law, and thls ju- 
risdiction cannot be wlthdrawn at pleasure and transferred to a court of 
etjuity under tlie pretence of reaioving clouds from tltle." 

In the case of Greenwalt v. Duncan (C. C.) 16 Fed. 35, it is said : 

"A suit to reniove a cloud upon a title cannot be nialntained in a court of 
equity where the plaintlff has a full, complète, aud adéquate, remedy at law." 

Said Judge Treat (page 36 of 16 Fed.) : 

"The unquestioned rule obtains in ail cases lu equity to remove a cloud 
upon a title that it nmst be clear that plaintlff has not a full, complète, and 
adéquate remedy at law ; otherwise he will be remltted to his common-law 
remedy. This, under the Constitution of the United States, the acts of Con- 
gress, and repeated décisions of the United States Suprême Court, is an In- 
âexlble rule. Mère questions as to conflicts of supposed légal titles can or- 
dinarily be declded in actions of ejectment." 

Mr. Justice Sharswood lays down the Pennsylvania rule in Stew- 
art's Appeal, 78 Pa. 96, as follovvs : 

"Whenever a deed or other Instrument exlsts whieh may be vexatiously 
or Injurlously used agalnst a party, after the évidence to Impeach or invall- 
date it is lost, or whieh may throw a cloud or suspicion over his tltle or in- 
terest, and he cannot Immediately proteet or malntaln his right by any course 
of proceedlng at law, a court of equity will afCord relief by dlrectlng the in- 
.strument to be delivered up and canceled or by maklng any other decree 
whieh justice or the rlghts of the parties may reciulre." 

It seems clear, under thèse authorities, and it is so decided, that this 
court is without jurisdiction of the plaintiff's bill on the theory of a 
removal of a cloud on plaintiff's title. 

[3] It is undoubtedly the rule that one may hâve équitable interven- 
tion by injunction to prevent a trespass of a continuing nature and 
where a multiplicity of suits is involved in the légal remedy. Eeach, 
Eq. Jurisp. § 22, p. 22. However, it does not certainly appear by the 
plaintiff's bill that the acts of the défendant complained of are tres- 
passes. It appears upon the face of the plaintiff's bill that the défend- 
ant asserts the right to do and continue to do the things complained 
of, if based upon a title vested in the défendant by purchase or pre- 
scription, or, if the right be based upon an easement by grant or pre- 
scription, appurtenant to its adjoining land, it could not be said to be 
a trespasser. This can only be determined upon an adjudication of 
the title in an action at law. This action may be either trespass or 
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ejectment. If plaintiff is in possession of the lands upon which he 
allèges the défendant is trespassing, he cannot, of course, maintain 
ejectment; but his remedy would then be trespass. His title would 
necessarily be determined in this action, and upon proper notice he 
might recover his damages to the trial, if he established his title. 
However, if the acts of the défendant amount to an ouster of the 
plaintiff as to ail or any part of the premises, he may bring ejectment 
against the défendant for the recovery of the possession and, upon 
proper notice under the statute, claim and recover mesne profits by 
way of damages to the time of the verdict. Boyd v. Cowan, 4 Dâll. 
138, 1 L. Ed. 774; Dawson v. McGill, 4 Whart. (Pa.) 230. There is 
nothing upon the face of this bill to lead one to the conclusion that 
there is a multiplicity of suits involved in the pursuit of the légal rem- 
edy. We are of the opinion, upon à reading of the bill, that the very 
reverse is the case, and that the controversy between thèse parties may 
be determined in one suit at lavi^. 

The plaintiff bas not disclosed even a référence to his muniments 
of title in his bill. He avers he owns the land, and in the next sen- 
tence avers that the défendant claims an interest and certain rights in 
said premises and asserts the right to do the things the plaintiff com- 
plains are trespasses. Equity frequently asserts jurisdiction by in- 
junction to prevent repeated trespasses and likewise to prevent a mul- 
tiplicity of suits. In the case of Pennsylvania Coal & Coke Company 
V. Jones, 30 Pa. Super. Ct. 358, it is held : 

"A court of equitj' lias no jurisdiction over a bill which involves the title 
to real estate, and the détermination of which requlres the construction of 
légal conveyances formîilly and solemnly executed as muniments of title, the " 
ascertainment from contradietory testimony of the facts as to notice and 
possession, and the application of proper légal princlples to them. In such 
a case either party lias a constitutional right to hâve his cause tried before 
a jury in an action of trespass or ejectment, and may not be depiived of It. 
Averments in the bill as to multiplicity of actions and irréparable injury 
are no basis for jurisdiction in equity, if the évidence in support of such aver- 
ments fa il." 

Said Mr. Justice Clark, in Washburn's Appeal, 105 Pa. 480: 

"Wliere rights which are légal are asserted on one slde and denied on the 
other, the remédies are at law. They cannot be settled under equity fornis." 

In the case of Duncan Iron Works, 136 Pa. 478, 20 Atl. 647, Mr. 
Justice Sterrett, says : 

"The légal, rights of the défendants to do the aots complained of was thus 
the controUing question in the case. In view of that the learned uiaster 
rightly held that the plalntiffs had mistaken thelr remedy." 

The inadequacy of the remedy at law is the basis of jurisdiction in 
equity in cases of trespass, and likewise to avoid a multiplicity of suits. 
We do not think the plaintiff's bill brings him within our équitable ju- 
risdiction upon either ground. 

In addition to this, where, as in this case, the légal right is asserted 
by the plaintiff, and in the next sentence of his bill he says "the de- 
fendant asserts a right and claims an interest" in the premises, we are 
of the opinion that the case présentée! for équitable considération is 
a bold assertion of a légal right on the one side and and a déniai on 
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the other. Surely we cannot take jurisdiction upon such a showing 
upon the face of the bill. True, the bill charges that the défendant 
"fraudulently asserts" this claim and right. But this is a mère légal 
conclusion with no facts disclosed in support thereof , and wiU not ena- 
ble a chancellor to reach out the strong arm of the equity side of this 
court, grasp the suit, and bring it in for ail purposes, in the face of 
our conclusion that the essential character of this case is an attempt 
to try title to land in equity, when the plaintifE has a full, complète, 
and adéquate remedy at law. 

In addition to injunctive relief, the plaintiff prays discovery. Dis- 
covery of what? Discovery of the plaintiff's or the defendant's title? 
Or does the plaintiff seek discovery relative to the alleged acts of tres- 
pass? Now, it is true that the discovery is one of the principal heads 
of equity jurisdiction. However, it is held in the courts of the United 
States : 

"That a bill in equity for discovery will not lie when full disclosure may 
be compelled by examination of the adverse party In an action at law." 
Pdndskopf v. Platto (C. G.) 29 Fed. 130 : United States v. McT.aughlin (C. C.) 
24 Fed. 825 ; Guyot v. Hilton (C. C.) 32 Fed. 743. 

[4] The plaintiff in this controversy may hâve a full and complète 
disclosure by the défendant as to the alleged acts of trespass, and as 
to title, either plaintiff or défendant, in an action at law. Further- 
more, it is essential to a bill for a discovery that it set forth a title 
in the party which is sufficient to support or defeat a suit, and that 
it pray a discovery pertinent to that title and nothing beyond. A party 
has no right to a discovery except of facts and deeds and writings nec- 
essary to his own title or under which he claims, for he is not at lib- 
erty to pry into the title of another party. 

There is an allégation, in the seventh paragraph, that the défend- 
ant "asserts the right to continue to trespass and waste as aforesaid, 
under color of some right" so to do. There is also the allégation, in 
the eighth paragraph, that the défendant, by continuance of the acts 
complained of in the sixth paragraph, "will further despoil the sur- 
face of the said premises, will create ruts, beaten tracks and road- 
ways." Thèse allégations do not go to the substance of the estate. 

"In its essential éléments, waste is the sanie in this country and in Eng- 
land, being a spoliation or destruction of houses, trees, etc., to the per- 
manent injury of the Inheritanee. * * * The term 'waste' is not an ar- 
bitrary one, to be applied inflexibly, without regard to the quality of the 
«State, the nature or species of the property, or the relation to it of the per- 
son charged to hâve conimitted the wrong; but the question as to whether 
it has been committed in a given case is to be determined in view of the sit- 
uation of the property, and the particular facts and circumstances appearing 
in that case, and by the conditions which exist at the time the act is com- 
mitted." 40 Cyc. 501 (111, A). 

It is well-settled law that injunction is a proper remedy to prevent 
waste, but as a gênerai rule equity will interfère only to restrain fu- 
ture waste, and will not interfère in a case of waste already commit- 
ted, unless perhaps under very spécial circumstances ; for example, 
where the court has original jurisdiction of the case, or the party is 
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properly before the court for some other purpose, in which event the 
court may extend its protection to waste committed. 40 Cyc. 523, 524. 

In order to maintain injunction for waste, it is not necessary that 
the plaintiff be in possession, but as a gênerai ruie it is essential that 
he show a good title to the premises wasted. But, even where the 
title is in dispute and the right is doubtful, if the waste be attended 
by irréparable mischief, or if, from the irresponsibility of the défend- 
ant or otherwise, plaintiiï cannot obtain adéquate relief at law, a 
court of equity may interfère by injunction. In some of the older 
, cases it is said that equity will not restrain waste except upon unques- 
tioned évidence of the plaintiff's title. 2 Beacli, Mod. Eq. Jurisp. § 
730, citing, inter alia (note 1) Preston v. Smith (C. C.) 26 Fed. 884. 
However, the more modem doctrine and common practice is that, 
where the waste goes to the substance of the estate, such as the ex- 
traction of ores, coal, etc., from a mine, the cutting of timber or the 
like, to issue the injunction, though the title to the premises be in 
litigation. Erhardt v. Boaro, 113 Û. S. 537, 5 Sup. Ct. 565, 28' L. Ed. 
1116; Lanier v. Alison (C. C.) 31 Fed. 100. 

There is no allégation in the bill that the défendant is cutting or 
threatening tO' eut any timber growing upon the lands in dispute, or 
the like whereby the substance of the estate of the plaintifï is liable 
to sufïer irréparable injury, whereby waste could be inferred. 

It is therefore concluded that the court is without jurisdiction upon 
the allégations of waste as contained in the bill; (1) Because they do 
not go to the substance of the estate; (2) because it appears on the 
face of the bill that there is a substantial dispute as to^ the title; and 
(3) because the threatened acts of the défendant, complained of, do not 
amount to waste. 

Now, as to matters of form, the bill should show with some degree 
of certainty and particularity the time and place of the alleged tres- 
passes and the character of the acts relied upon to bring the case with- 
in the confines of équitable jurisdiction. This it fails to do. It fails 
to show by what manner or by what means irréparable or permanent 
injury is being done or threatened to be done to the property. The 
bill does not, even to a certainty, disclose or describe acts of the de- 
fendant upon which the vague charge of waste might be predicated. 
As to "cloud upon the title," there is no référence to any deed, instru- 
ment of writing, or proceeding of any character whatsoever being 
made use of by the défendant to injuriously or vexatiously embarrass 
or aflfect the plaintiff's title. If the cloud of title is based upon oral 
assertions or déclarations by defendant's oiïicers or agents, thèse 
should be set forth at least with a certainty to a common intent. This 
the bill fails to do, and it is as defective in form as in substance. 

For thèse reasons the preliminary injunction will be refused, and 
the bill dismissed, with reasonable costs to the plaintiff. Counsel will 
prépare and submit a decree in accordance with this opinion. 
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In re SIGNOR. 
(District Court, \. D. Xew York. Marcli 17, 1913.) 

1. Evidence (§ 419*) — rAROL Evidexce — Writien Isstrumeîjt — Considéra- 

tion — ^'ABIANCE OF TeKMS. 

Wliere a cliiittel iiiortsage assiKiied as collatéral security was attacked 
in Iiankriiptcy iiroceecliugs agaiiist tlie niortî.;aKor ou tlie ground that tlie 
amouiit due liad beeu niaterially overstated on reflling, paroi évidence of 
tlie luortgagee as to the items inakiug up tlie araount of the mortgage, 
and tliat on the date of the flrst renewal the mortgage had been reduced 
to $5,600, but at that time the mortgagor was indebted to the mort- 
. gagée for nnieh more than the face of the mortgage, was admissible to 
sho\V the exact considération of the mortgage at that time, but not to 
vary, limit, or exteud Its terms. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 1912-1928; 
Dec. Dig. § 419.*] 

2. CnATTEL MORTGAOES (§ 194*) — ASSKINIIENT A.S SeCUBITY — ReNEWALS. 

Where a chatte! mortgagee assigned a mortgage to W. as collatéral 
security, it was the mortgagee's duty to keep the mortgage alive by flling 
renewals required by Lien Law X. Y. (Consol. Laws 1909, c. 33) § 235, 
and to State the amouut due and unpaid, or to grow due on the indebted- 
ness secured by tlie mortgage; and lience the mortgage was not ren- 
dered invalid as agaiust the assignée by an overstatement of the amount 
due, alleged to hâve been negligently made by the mortgagee without 
fraud. 

|Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dig. §§ 426, 
427; Dec. Dig. § 194.*] 

3. Mobt(;ages (§ 461*) — I'abol Evidence — Written Contbact — Chattel 

MORÏOACE — Indebtedsess Secured. 

Where from the language of a chattel mortgage in controversy a ques- 
tion of fact was presented whether it was intended to secure future In- 
debtedness at ail times up to $0,800, it would hâve been compétent for 
the mortgagee to hâve testified as to the book accounts and notes whlch 
existed, and what indorsemen.t had been made, and especially what "other 
indebtedness" secured by the mortgage existed, and what was said be- 
tween the parties conuected with the exécution of the mortgage, but it 
was error to permit him to state what the mortgage was given to se- 
cure in explanation of the terms of the mortgage. 

[ICd. Note. — For other cases, see Mortgages, Cent. Dig. §§ 1353-1360; 
Dec. Dig. § 461.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Arthur 
M. Signor. Pétition to review a referee's order holding certain chat- 
tel mortgages void as to creditors for omission on refiling to correctly 
State the amount due or due and unpaid thereon on the ground that 
the amount was materially overstated. Remanded for rehearing. 

Curtiss, Keenan & Tuthill, of Binghamton, N. Y., for Caleb P. 
Whipple, claimant. 

Roger P. Clark and M'illiam H. Riley, both of Binghamton, N. Y., 
for trustée. 

RAY, District Judge. On or about January 15, 1910, Arthur M. 
Signor was duly adjudicated a bankrupt, and in due course a trustée 
was appointed and quaHfied. March 8, 1905, said Signor gave to 

•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
203 F.— 48 
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Hobbs Bros, a chattel mortgage on certain personal property to se- 
cure the payment of the sum of $1,500 and this mortgage was filed 
September 14, 1908; October 22, 1906, said Signor gave to Hobbs 
Bros, another chattel mortgage to secure the payment of the sum of 
$6,800, which was filed November 2, 1906; and October 15, 1907, 
said Signor and Cora C. Signor, who was his wife, gave to said Hobbs 
Bros, another chattel mortgage to secure the payment of the sum of 
$11,650, which was filed on the same day, October 15, 1907. The 
indebtedness secured by said $1,500 chatteï mortgage constituted part 
of the considération for the $6,800 mortgage and said $1,500 and said 
$6,800 mortgages formed part of the considération for said $11,650 
mortgage, but said prior mortgages were not satisfied or paid by the 
giving of the last-mentioned mortgage. On the said 15th day of 
October, 1907, said Hobbs Bros, duly assigned the said $6,800 mort- 
gage and said $11,650 mortgage to the claimant Caleb P. Whipple to 
secure him for certain indebtedness owing by Signor to Whipple, and 
the assignment was duly filed the same day. It contained no com- 
ment as to the amount due and unpaid thereon, and contained no réf- 
érence to any payments on same or either of them. That assignment 
of such mortgages was on the condition : 

"ïliat if a certain proiuissory note for the sum of §2,117.49, with iuterest, 
bearing date October 10, 1907, giveii by the said A. M. Signor to the said Caleb 
P. Whipple and any and ail renewal or reuewals thereof, togetlier with any 
!>aymeuts on acconnt of any principal or interest which the said Whipiilo, 
shall make upon a certain chattel mortgage giveu by the said Arthur M. 
Signor to May L. Signor and Fred D. Signor May 25, 1905, then thls assign- 
ment to be void." 

The assignment has not been returned, but I find two copies both 
reading as above. I will présume it was intended to provide that the 
assignment should be void if such note and other sums mentioned 
were paid to Whipple. November 27 , 1907, there was a further as- 
signment, or so-called enlargement of the first assignment, so as to 
make the assignment security to Whipple for a note of $807.49 dated 
that day, and also such sums as Whipple might pay for fire insurance 
on the property covered by the mortgages. 

It seems that at the time of the institution of the bankruptcy pro- 
ceedings there was due and owing from Signor to Whipple, secured 
by such assignment of such mortgages, the sum of $5,077.88. The 
mortgage of October 22, 1906, for $6,800 contains the following: 

"Know ye that I, A. M. Signor, of Binghamton, N. Y., party of the flrst 
part, ara indebted nnto Hobbs Bros., of Niueveli, Broome Co., N. Y., of the 
second part, in the snm of six thoiisand elght hundred dollars, being for 
proniissory note (conceded to be notes) and book account due and to become 
due Hobbs Bros, from me, and for indorslng with me by either Geo. W. Hobbs 
or Chas. H. Hobbs, and other indebtedness from me to either or both of the 
Hobbs Bros. Now for seeuring the payment of the said debt and the interest 
thereon from the date of the said Hobbs Bros. I do * * * Trovided al- 
ways and this mortgage is on the express condition that if the said A. M. 
Signor shall pay to the said Hobbs Bros., or asslgns, tlie sum of six thousand 

eight hundred dollars and — cents, wltli Interest thereon as foUows, 

viz.: As per terms of above mentioned notes and accounts ail within onc ycar 
together with ail expenses of reuewals or extensions of ail or any part of 
the within mentioned note or mortgage, or both, and lookiug after the prop- 
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erty mortgaged, also the eost of Insurance on said property which I hereby 
authorize Hobbs Bros, or assigns, to obtain, vvhich note and total expenses 
I do hereby agrée to pay, then thls transfer to be void and of no effect, but" 
[hère follows power of sale, etc]. 

It is contended in behalf of Mr. Whipple that this mortgage was 
security, not only for the indebtedness of Signor to Hobbs Bros, as it 
existed at the date of the exécution of the mortgage, but for indebted- 
ness for notes thereafter given by Signor to or indorsed by Hobbs 
Bros, and also subséquent bock accounts. 

The $11,650 mortgage contains the following: 

"Belng for loans made this day, good.s furnished, labor perforuied, .services 
rendered, Indorsing notes and for promissory notes due and to beconie due, 
signed or indorsed by A. M. Signor or Cora C. Signor, or both, and indorsed 
by Hobbs Bros, and other obligations owing from either or both of us to 
either or both of said Hobbs Bros., includlng a debt of six thousand elght 
hundred dollars ($6,800) secured by a chattel mortgage given October 22, 
1906, which mortgage is to remain in force as a claim against property therein 
named until six thousand eight hundred dollars ($6,800) of this total shall be 
paid." 

This was a claim and assertion by Hobbs Bros, and an admission 
by Signor and Cora C. Signor that $6,800 was unpaid thereon on the 
15th day of October, 1907. 

After this assignment Mr. Whipple did not file any renevval of such 
chattel raortgages, but Hobbs Bros, did, and it is claimed, first, that 
Hobbs Bros, in making such renewals largely overstated the amount 
due on same, respectively, wherefore they are void as to creditors, 
and the refereè so found ; and, second, that as Whipple, the assignée, 
did not file renewal statements or a copy of the mortgage, same are 
void as to creditors. This the référée declined to hold. As to such 
renewal statement of the mortgage for $11,650 the same read: 

"The interest of the mortgagee in the property thereby claimed by them 
by virtue thereof is ($11,650) eleven thousand six hundred and flfty dollars." 

And as to each renewal statement of the mortgage for $6,800 the 
same read : 

"The interest of the mortgagee in the property thereby claimed by them 
by virtue thereof Is ($6,800) six thousand eight hundred dollars." 

Thèse renewal statements are silent as to the assignments to Mr. 
Whipple, and contain no référence thereto or to Mr. Whipple as an 
assignée of any interest in the property. 

[1] Mr. George W. Hobbs was permitted to testify under objection 
to the considération for the $6,800 mortgage giving the items making 
up that sum, and which amount to about $6,8(X). October 22, 1907, 
the date of the first renewal of this mortgage, thèse items of indebt- 
edness had been reduced so as to total only $5,600, but Signor at that 
time was owing Hobbs Bros, much more than $6,800. This évidence 
was compétent to show the exact considération of the mortgage at 
that time but not to vary, limit, or extend its terms. State Bank, etc., 
V. Lighthall, 46 App. Div. 396, 61 N. Y. Supp. 794; Farr v. Nichols, 
132 N. Y. 327, 30 N. E. 834; Emmett v. Penoyer, 151 N. Y. 567, 45 
N. E. 1041. 
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There is no évidence that Hobbs Bros, in filing the renewals of thèse 
chattel mortgages designed or intended to overestimate or overstate 
the amounts due and unpaid or to grow due thereon, respectively, and 
in view of the involved condition of the dealings betvveen Hobbs Bros, 
and Signor and Hobbs Bros, and Mrs. Signor, and the fact that there 
was a running account and other indorsements of notes, I think Hobbs 
Bros, did not knovv they were making and fihng an overstatement of 
such debt, if they did. Hence it must be found and held that there 
was no intent or purpose to defràud or mislead any one. 

[2] One question, then is; Does the mère fact that in filing thèse 
statements Hobbs Bros, carelessly or negligently overstated their in- 
terest in the mortgaged property — that is, the amount due and unpaid 
or to grow due on such mortgages — make them void in favor of cred- 
itors and as against Mr. Whipple? The Lien Law of the state of 
New York (article 10, § 235 ["Chattel Mortgages"] c. 33, Consoli- 
dated Laws), provides, so far as applicable hère, as follows : 

"Mortgage invalid after one year, nnless stutement Is flled. A chattel 
mortgage, except as otherwise provided in this article, shall be invalid as 
against credltors of the niortgagor, and against snliseciuent purchasers or 
mortgagees In good falth, after tlie expiration of the first or any succeeding 
term of one year, reckoning from the tinie of the first filing, unless, (1) withln 
thirt.y days next preceding the expiration of each such term, a statement 
containing a description of such mortgage, the liâmes of the parties, the 
time wheu and place where flled, the interest of the niortgagee or any per- 
son who bas succeeded to his interest in the property clalmed hy virtue 
thereof, or (2) a copy of such mortgage and its indorsemeuts, together wlth a 
statement attached thereto or indorsed thereon, showing the interest of the 
mortgagee or of any person who bas succeeded to his interest in the mort- 
gage, is flled In the proper office in the city or town where the mortgagor then 
resided." 

The assignment to Mr. Whipple from Hobbs Bros, of thèse chattel 
mortgages did not make him the owner thereof except by way of col- 
latéral security. It was in the nature of a pledge, and Hobbs Bros, 
at any time, by paying Whipple the amount due him, could hâve de- 
manded the mortgages, and could hâve proceeded to enforce and 
collect the same for their own benefit. It was their duty to file re- 
newals and state the amount due and unpaid or to grow due on same 
correctly. As they did file renewals and in such renewals did state 
the amount due and unpaid or to grow due, it would seem Whipple 
had the right to rely thereon. Clearly this is so as betvveen Whipple 
and Hobbs Bros. Whipple did not know, and could not know, ex- 
cept by inquiry of Hobbs Bros, and Signor, how much was unpaid. 
• He, of course, knew his interest in the mortgaged property, which 
was less than the sums stated in the renewals. So far as Whipple 
is concerned, no créditer was misled or defrauded by anything he did. 

The learned référée cites Marsden v. Cornell, 62 N. Y. 215, 219, 
Ely V. Carnley, 19 N. Y. 496, and Tremaine v. Mortimer, 128 N. Y. 
1, 27 N. E. 1060, as conclusive that thèse mortgages were invalidated 
as to creditors by reason of thèse overstatements as to the amount 
due and unpaid or secured and unpaid niade in and at the date of such 
renewals, respectively. Tremaine v. Mortimer bas no application 
hère whatever. In that case there was no refding whatever; hère 
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there was. Marsden v. Cornell et al. is not at ail décisive of this case, 
as there no statement whatever as to the amount due or secured and 
unpaid at the date of refiling was filed. There was no compliance 
with the statute. And ail that the court said, obiter, was that an 
omission to state the amount due or secured and unpaid at the date 
of refiling is a "badge of fraud." That is, it may and it may not 
justify a finding of fraud. This is what was held in Frost v. Warren, 
42 N.' Y. 204, where it was held: 

"A mortgage is not fraudulent in law from tlie mère fact of its expressing 
a greater suui secured tlian the real amount of tlie debt whieh the mortgagor 
owes to the mortgagee." 

Ely V. Carnley, 19 N. Y. 496, is a case where the mortgagee did not 
file the original mortgage, but undertook to file "a tnie copy" as the 
original filing, and as the statute of 1833 required. The paper filed 
overstated the amount by $100. This was held not a fraud, but_a 
noncompliance with the statute as to fiHng. In Porter v. Parmley, 52 
N. Y. 185, and Steele v. Benham, 84 N. Y. 634, there was no refiling 
at ail. In Russell v. St. Mart., 180 N. Y. 355, 73 N. E. 31, it was 
held that a chattel mortgage given by two persons residing in différ- 
ent places must be filed in the towns and county of the résidence of 
both, or there is no compHance with the statute as to filing. McCrea 
V. Hopper, 35 App. Div. 572, 55 N. Y. Supp. 136, afiirmed by Court 
of Appeals, 165 N. Y. 633, 59 N. E. 1125, is a case where there was 
no compliance with the statute as to refiling. In Craft v. Brandow, 61 
App. Div. 247, 70 N. Y. Supp. 364, the name James B. Stead, by mis- 
take, was inserted as mortgagee in place of that of Sylvester B. Sage. 
Stead made no claim under the mortgage, and there was no proof that 
any créditer was misled. The mortgage was held valid, and it was 
also held that the true mortgagee could enforce it without reforma- 
tion. In Chafey v. Mathews, 104 Mich. 103, 62 N. W. 141, 27 L. R. 
A. 558, a mortgage securing an indebtedness due to the bank ran to 
the cashier of the bank in his individual name only, but the other 
creditors of the mortgagor knew the purpose of the mortgage, and 
were not in fact prejudiced and it was held valid. 

But, leaving this for the moment, what is the true construction and 
meaning of the following language used in the $6,800 mortgage: "I, 
A. M. Signor, of Binghamton, N. Y., party of the first part, am in- 
debted unto Hobbs Bros., of Nineveh, Broome Co., N. Y., of the sec- 
ond part, in the sum of six thousand eight hundred dollars, being for 
promissory notes and book account due amd to become due Hobbs 
Bros, from me, and for indorsing zvith me by either Geo. W. Hobbs 
or Chas. H. Hobbs, and other indebtedness from me to either or both 
of the Hobbs Bros, now for securing the payment of the said debt. 
and the interest thereon from the date of the said Hobbs Bros.," etc. ? 
The words are, I "am indebted," not am to become indebted, and "be- 
ing for promissory notes," and "book account due and to become due' 
and "for indorsing with me" and "other indebtedness from me to ei- 
ther or both," etc. Book accounts may be due in prassenti or in futuro 
and "indorsing with me" might refer to future indorsements ; but, if 
intended to refer to future indorsements, would not the parties hâve 
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said, "for indorsing with me heretofore or hereafter," and, if intended 
to cover future bock accounts, would they not hâve said bock account 
existing or to exist hereafter and due or to become due ? The claim- 
ant's attorney ably contends that the words "for indorsing with me" 
mean indorsing hereafter, now, and heretofore, or the words would 
hâve been "for having indprsed" and "for notes which hâve been in- 
dorsed," and that "for indorsing with me" is necessarily a contem- 
plated act, an act in futuro, and also that the words "and other in- 
debtedness" are gênerai, elastic, and comprehensive in their meaning, 
and indicate that the mortgage was intended as security for further 
and subséquent indebtedness, inasmuch as the then existing indebted- 
ness under the undisputed évidence was for book accounts and prom- 
issory notes indorsed solely, and that thèse words "and other indebt- 
edness" could only refer to indebtedness thereafter arising or incur- 
red. That otherwise the words "and other indebtedness" were sur- 
plusage or meaningless. He invokes the familiar rule that some mean- 
ing must be given to ail the words used in such an instrument, and 
that it is presumed they had a meaning and were so intended. He 
contends, and ably contends, that Mr. Whipple with such an instru- 
ment, and in view of the wording of the assignment made by Hobbs 
Bros, to him, already quoted, and the subséquent and larger mortgage, 
had the right to assume that indebtedness incurred subséquent to the 
exécution of this $6,800 mortgage was secured thereby. It is urged 
that as the wording of this mortgage is susceptible of two construc- 
tions, or, rather, that if it is, Hobbs Bros, and the mortgagors, Mr. 
and Mrs. Signor, gave it practical construction when the larger subsé- 
quent mortgage was given, and treated and construed it as one in 
force to its full amount and necessarily as covering indebtedness and 
indorsements subséquent to its exécution, but limited always to the 
sum of $6,800. The larger mortgage covers property not included in 
the $6,800 mortgage, and this fact, it is contended, with the fact that 
it was limited to $6,800, does away with any presumption that the 
larger mortgage was given for the reason the $6,800 mortgage did not 
cover subséquent indebtedness. 

In Farr v. Nichols, 132 N. Y. 327, 30 N. E. 834, the language of 
the mortgage was the payment of "any and ail notes, checks and drafts 
indorsed by the said Archibald Farr for the benefit or accommodation 
of said Robert H. Doxstater, or of any firm in which said Robert H. 
Doxstater is interested or in any manner connected." It was held 
that this language covered notes subsequently made and indorsed as 
well as those then in existence. The court, ail concurring, said : 

"Tlie mortgage was for tlie protectiou of the nlalutiff. The words 'any and 
ail notes, checks and drafts indorsed' are comprehensive words ; there are 
no words restrictlng the uieauins; of tlie word 'indorsed,' such as now, here- 
tofore, already, or which hâve been. The plaintlff niay coustrue the promise 
as beneflcially to hlniself as its ternis wlll fairly admit." 

It should be stated that in that case the mortgage was for an ex- 
pressed considération of $15,000, and the only note indorsed at the 
time ofits exécution was one for $3,000. Hère there was room for the 
inference which the court drew that the mortgage was intended to 
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cover a large indebtedness up to $15,000, which must hâve been a sub- 
séquent indebtedness. In Simons v. First National Bank, etc., 93 N. 
Y. 269, the language was, "intended as collatéral security for the pay- 
ment of any indebtedness" of the mortgagors to the mortgagees, and 
when the mortgagors "shall hâve paid ail such indebtedness this mort- 
gage shall become null and void." It was held this covered a debt sub- 
sequently incurred. The court said : 

"It wlll be observed that tliere are no express words conflning the security 
to debts existing when the mortgage was made. The words are any in- 
debtedness. The language may refer as well to contemplated as to existing 
debts," etc. 

At the date of the exécution of the instrument no debt existed, but 
one was thereafter incurred. 

In Merchants' National Bank v. Hall, 83 N. Y. 338, 38 Am. Rep. 
434, the language was, "as security for the payment of any demands" 
plaintiiï "may from time to time hâve or hold against" E. W. H. Held 
this covered debts subsequently incurred, as well as those then exist- 
ing. Hère there was, of course, from the words "from time to time 
hold" a fair inference that it was intended to include indebtedness sub- 
sequently incurred by the mortgagor to the mortgagee. 

In Huntington v. Kneeland, 102 App. Div. 284, 92 N. Y. Supp. 944, 
a deed absolute in form was held to be in fact a mortgage to secure 
future advances. The court said : 

"It is uudoubtedly true, within proper liniits, that an agreenient to secure 
future advances must be confiued to sucli as are In the contemplation of the 
parties at the time when the agreement Is made, for nothiug not within 
the intention is included in any contract ; ail the intention nmst be derived 
from the words and surrouudiug eircunistances, * * * but hère the lan- 
guage used is gênerai in its nature with no suggestion that it is limlted to 
any particular transaction," etc. 

The court then goes on to say that if the instrument, gênerai in its 
language, was not intended to cover future advances, Mr. Huntington, 
who continued to make advances without other security, "must hâve 
departed materially from the practice of a prudent business man." 
In this case the évidence shows that ail of Signor's property, real and 
Personal, was covered by mortgages to its full value substantially, and 
that Hobbs Bros, knew this. Still, until the giving of the larger chat- 
tel mortgage, Hobbs Bros, continued to indorse notes and give crédit 
on account. From this the court is urged to construe the words quoted 
as intended by the parties to cover the future indebtedness, especially 
the words "and other indebtedness" ; there being none at the time. 
As there was after-acquired property which was not covered by the 
$6,800 mortgage, and which the parties desired to cover, and as the 
debts to Hobbs Bros, concededly had increased, and the $6,800 mort- 
gage was limited to that sum, it is urged that no significance can be 
given to the giving of the second mortgage as indicating that the $6,- 
800 mortgage was intended to secure only the indebtedness to Hobbs 
Bros, existing when it was given, and certain items thereof aggregat- 
ing, in round numbers, that sum. 

[3] From the cases cited, it is quite clear that, in view of the lan- 
guage of the chattel mortgage, a question of fact was presented wheth- 
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er the mortgage was intended to secure at ail times indebtedness up 
to $6,800, even if some of it was thereafter incurred. If so, and pay- 
ments were made on certain items and notes, but other notes were 
given or indorsed, and other book account incurred so that the indebt- 
edness was at ail times substantially $6,800, then this continuing se- 
curity was good to that amount, and there was no overstatement in the 
renewals. 

From the cases cited it is clear that the true construction of the lan- 
guage of the mortgage and its true meaning could be aided by ascer- 
taining the actual intent of the parties to it. In doing this, it was com- 
pétent to show, first, the indebtedness of Signer to Hobbs Bros, at 
the time it was given including indorsements of notes; and, second, 
the mortgage; and, third, the agreement of the parties, if an}^, as to 
what was or should be included in and secured by the mortgage. What 
was said between Signor and Hobbs Bros, at the time and in connec- 
tion with the giving of the mortgage on this snbject was compétent, 
not to vary the ternis of the mortgage, but to explain and make clear. 
But it was not compétent or proper for either Signor or Hobbs or 
either of the mortgagees to testify under objection that the mortgage 
covered indebtedness then existing, and no other ; certain notes and 
no others ; certain book accounts, and no others. It was not for either 
Hobbs or Signor to say that the mortgage was given to secure prom- 
issory notes given up to October 22, 1906, and not others given later, 
and book accounts for work done and materials furnished before that 
only, and indorsements made up to the same date. This was the very 
question in issue, and the conclusion or opinion of Mr. Hobbs was riot 
compétent. The conclusion was to be drawn by the court from rel- 
evant facts proved. Mr. Hobbs, under objection, was allowed to cover 
the whole controversy by giving his conclusion or opinion as to what 
the mortgage was given to secure, and as to the meaning of the terms 
used in the mortgage : 

"Q. What was tlie i^Ci.SOO cliattel mortgage given to secure? 

"By Mr. Keenan ; That is objected to on the groTiud tliat it is incompétent, 
irrelevaiit, and immaterial. ïhe mortgage is tlie best évidence, aud spealîs 
for itself. (Objection overruled.) 

"By the Ileferee : I will allow the witne.ss to explain what thèse terms 
mean, wliat promissory notes, what booli accounts, aud what notes or other 
indebtedness on the mortgage. (Exception.) 

"A. ïhe promissory notes given up to that time, October 22, 1906, by 
Signor, and the boolv accounts was work doue on carriages, stock furuished, 
freight paid, and other items. The indorsing mentioned was for what had 
been done up to that date by myself and my brotlier." 

The référée has accepted this as uncontradicted and conclusive. In 
short, Mr. Hobbs was allowed to interpret the language of and con- 
strue the mortgage, state what it secured, and détermine the whole 
controversy. I repeat, it would hâve been compétent for Mr. Hobbs 
to hâve stated fully what book accounts and notes existed, what in- 
dorsements had been made, and especially what "other indebtedness" 
then existed, and also ail that was said between the parties to the 
mortgage connected with its exécution. When this was done, it was 
for the court to say what the mortgage was given to secure, aud 
whether it covered any "other indebtedness" than that then existing. 
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If the question had been whetlier or not there was aiiy agreement as 
to vvhat was to be secured by the mortgage, and the witness had an- 
swered in the affirmative, and he had then been asked what indebted- 
ness and had given the ansvver quoted, in the absence of an objection 
that the witness must state what was said, I should be disposed to 
regard the answers as a mère statement or Hsting of the debts agreed 
to be secured by the mortgage, but this is not the purport of the ques- 
tion and ruHng of ihe reieree or of the answer. "Q. What was the 
$6,800 chattel mortgage given to secure?" The objection was that the 
mortgage spoke for itself, and was the best évidence. The référée 
then ruled that he would let the witness "explain what thèse terms 
mean," referring to the terms or vv'ords of the mortgage itself — "what 
promissory notes, what book accounts, and what notes or other indebt- 
edness on the mortgage." It was a direct ruHng that Mr. Hobbs might 
testify that the foUovving words in the mortgage: "Being for promis- 
sory notes and book accomits due and to become due Hobbs Bros, f rom 
me, and for indorsing with me by either Geo. W. Hobbs or Chas. H. 
Hobbs, and other indebtedness from me to either or both of the Hobbs 
Bros" — referred to and covered and meant "promissory notes given 
up to that time, October 22, 1906, by Signor," and book accounts for 
work then done and carriages and stock furnished and freight paid, 
etc., prior to that date, and notes indorsed prior to that time only. 
This construction and interprétation of the language of the mortgage 
by Hobbs, especially as against Whipple, was harmful and prejudicial 
and illégal and incompétent évidence. As already stated, and as shown 
by ail the authorities, the language of the mortgage quoted is broad 
enough to cover notes then given and in existence and notes thereafter 
given, notes then indorsed and notes thereafter indorsed, book ac- 
counts then existing, due or to grow due, and book accounts there- 
after incurred. It was not for Mr. Hobbs to construe the meaning 
of the language or expressions of the mortgage quoted, but for the 
court in the light of surrounding circumstances and what was said at 
that time or in connection with the giving of the mortgage. This is 
an important case to both the trustée and the creditors and to Mr. 
Whipple, and hère was the crucial point in the case. If in answering 
Mr. Hobbs had said it was agreed that the mortgage should secure cer- 
tain things, naming them, or if the référée had ruled that Mr. Hobbs 
might State what indebtedness it was agreed should be included, the 
case would be quite différent, and in such case Mr. Keenan would hâve 
been required to demand that the witness give the conversations. But 
the référée expressly ruled that Mr. Hobbs might construe the language 
of the mortgage and limit its meaning, which the witness proceeded to 
do. I do not find in the record anything showing the agreement, if 
any there was, between Signor and Hobbs as to what items should be 
covered or secured by the $6,800 mortgage. 

The order of the référée is reversed, and the case is sent back to 
Référée B. Roger Wales for a new trial on the issues certified and in- 
volved, with the suggestion that there be express iîndings, with other 
essential matters: When the mortgage was given : (1) What was the 
indebtedness of Signor to Hobbs Bros, by way of book accounts and 
otherwise? (2) What notes had dien been indorsed which were out- 



762 203 FEDERAL REPORTER 

standing? (3) After the mortgage was given, what payinents were 
made, and where and by whom and to whom? (4) What book ac- 
coiints were incurred thereafter? (S) What notes were indorsed there- 
after? 

1 express no opinion at this time, as there must be a new hearing 
on the other questions in the case. 



LAWRENCE et al. v. P. E. SIIARrLESS CO. 

(District Court, B. D. Pennsylvania. Marcli 17, 1913.) 

No. 637. 

1. TRADE-Marks and Teade-Names (§ 21*)— Prior Use witii Référence to 

Différent Article. 

ïhe use of the figure o£ a eow on defendant's butter prints, prior to 
eomplalnant's use of the same figure as a trade-mark on cheese, would 
not invatidate eomplalnant's trade-mark, if the figure was othervvise a 
valid trade-mark. 

[Ed. Note. — For other cases, see Ïrade-Marks and Trade-Names, . Cent. 
Dig. § 24 ; Dec. Dig, § 21.*] 

2. Trade-Marks and Tkade-Names (§ 3*) — Validity of Mark— Generic and 

Descriptive Marks. 

The figure or symbol of a eow Is generic and descriptive, and cannot, 
therefore, be appropriated as a valid trade-mark to be applied to butter, 
cheese, and dairy products. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Nanies, Cent. 
Dig. §§ 4-7; Dec. Dig. § 3.*] 

3. Trade-Marks and Trade-Names (§ 67*)- — Unlawful Compétition. 

Where défendant appropriated eomplalnant's marks on cheese packages 
In order to palni off defendant's goods as those of comiilainant, complaln- 
ant was entitled to Injunctive relief on the grouud of mifalr compétition, 
though he was unable to establlsh a technlcally valid trade-mark. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 78 ; Dec. Dig. § 67.*] 

4. Teade-Marks and Thade-Names (§ 70*) — Infbingement — Unlawful Com- 

pétition. 

Complainants habltually since 189-5 maniifactured and successfully 
sold Neufchatel cheese labeled vvith the figure of a eow, priuted In blue 
ink in a rectangular square on the tin-foll coverlng. Défendant, i^rlor to 
1907, deliberately put out a slmllar cheese with a label Identlcal lu form, 
color, and design, prlnted in blue on tin foll, and after 1007 knowlngly 
contlnued the use of the label to enable hlm to supply hls customers witli 
such cheese, by which the public niight easlly be defrauded to believe the 
cheese to be complainants'. It also appeared that the similarity bad de- 
ceived purchasers, and that complainants' (i-ade, in conséquence, had 
falleu off. Hchl, that complainants were entitled to an injunction re- 
straining défendant from further using such label, on the grouud of un- 
lawful compétition. 

[Ed. Note.— For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § SI ; Dec. Dig. § 70.*] 

In Equity. Bill by William A. Lawrence and another, doing busi- 
ness under the name of W. A. Lawrence & Son, against the P. E- 
Sharpless Company to restrain infringement of a trade-mark and un- 
fair compétition. Decree for complainants. 

•For other cases see same topic & § humber In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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C. H. Duell, F. P. Warfield, H. S. Duell, and R. W. France, ail of 
New York City, for complainants. 

Hector T. Fenton, of Philadelphia, Pa., for respondent. 

THOMPSON, District Judge. The complainants are in the busi- 
ness of making and selling domestic Neufchâtel cheese at Chester, 
Orange county, N. Y., where the business was established in Aug^st, 
1862, by William A. Lawrence, who was the first person to make and, 
as late as 1875, was the only manufacturer of Neufchâtel cheese in 
this country. The Neufchâtel cheese made and sold in the business 
conducted by the complainants and their predecessors bas had and 
has a favorable réputation, and bas been and is widely sold in the 
State of New York and other states. In the year 1877 William A. 
Lawrence adopted as a trade-mark for Neufchâtel and cream cheese 
the figure of a cow, side view. On January 18, 1881, this label was 
registered in the United States Patent Office as a trade-mark, con- 
cerning which it was declared : 

"The essential feature of whlch is the arbitrarlly selected figure of a cow," 
and "the class of nierchandise to which the trade-mark Is appropriated is 
cheese, and the particular goods upon which I use my said trade-mark are 
Neufchâtel packages of cheese put up in one-quarter of a pound rolls and 
twenty-flve and flfty rolls in a box. I hâve beeu accustomed to print or 
stencil It in black ink upon the outside of eaeh box in which said cheese is 
packed for transportation." 

During the early use of the trade-mark it was, as stated irt the ap- 
plication for registration, stenciled upon the outside of the box which 
contained the individual cheeses, wrapped in paper. About 1895 Wil- 
liam A. Lawrence adopted as a package for his cheese a tin-foil wrap- 
per, upon which was printed in blue ink in the center of a rectangular 
border the figure of a cow, with the word "Neufchâtel" at the top, 
the word "trade-mark" and the words "Cream Cheese, Extra Qual- 
ity," below. On January 26, 1904, this design was registered as a 
trade-mark for Neufchâtel cheese, and the statement set out: 

"My trade-mark consists of the arbitrarlly selected figure of a cow. ïhis 
trade-mark has been continuously used In my business slnce August, 18ÎT. Tlie 
class of nierchandise to which this trade-iuark is appropriated is dairy prod- 
ucts, and the particular description of goods coniprised in such class upon 
which I use the said trade-mark is Neufchâtel cheese. The trade-mark is 
usually produced directly upon the tin foil or wrappers for the cheese and is 
likewise produced directly in or upon the boxes or otlier réceptacles contain- 
Ing a number of packages." 

On March 27, 1906, the design was again registered as a trade- 
mark by the firm of W. A. Lawrence & Son, the complainants, with 
the same description in the statement as in the registration of 1904. 
Since 1907 the complainants hâve used as a label upon their goods, 
printed in blue ink on a tin-foil wrapper, the same figure of a cow in 
a rectangular border, with the words "Reg. U. S." on one side, "Pat. 
Off." on the other, above the figure the words "Cow Brand," "Do- 
mestic," and below the figure the words, "Neufchâtel Cheese, Made in 
State of New York," and they bave used the latter label continuously 
since that date. 
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The défendant and its predecessors hâve been engaged in the 
business of conducting a dairy for the production and sale of 
butter, cheese, and other dairy products since 1838, and during that 
time hâve used as a print upon their butter the figure of a cow (side 
view) surrounded by a circle, the words "P. E. Sharpless" in circular 
form above, and a design of leaves above and grass below the figure 
of the cow. In 1907 the défendant, which had been for several years 
making and selling a domestic Neufchâtel cheese, adopted as a label, 
printed in blue ink upon tin-foil wrappers, in which its cheese was 
packed, the figure of a cow in the center of a rectangular border in 
the same position as that upon the complainants' label, with the words 
"Trade-mark" below it, "Neufchâtel Cheese, P. E. Sharpless Co., 
Philadelphia, Pa.," above, to the lelt, "Absolutely Pure," to the right, 
"Fresh Daily," below "Main Office, Philadelphia, Pa." Subsequently 
the défendant adopted a label in the same shape, and printed in the 
same color of ink upon its tin-foil packages, with the following chang- 
es : Above the figure of the cow the words "P. E. Sharpless Co. 
Cheese." To the left the words "Made Daily," to the right, "At 
Concordville, Pa.," and below the words "Neufchâtel Style." The 
Neufchâtel cheese sold by the défendant with thèse labels has entered 
into compétition with that sold by the complainants. The défendant 
justifies its use of the label by its prior and continuons use of the 
figure of a cow impressed upon its molds of butter, and upon the 
ground that the complamants' design is not a valid trade-mark for 
cheese, because the figure of a cow had been used by other manu- 
facturers of cheese and manufacturers of butter and other dairy prod- 
ucts before the complainants began its use, and that its use by the 
complainants has not been exclusive, as the figure of a cow had been 
used for cheese and other dairy products during the time the com- 
plainants claim to hâve been entitled to its use as a trade-mark. 

[1] The use of the figure of the cow upon the defendant's prints 
of butter prior to its use by complainants for cheese would not, in my 
opinion, invalidate the complainants' trade-mark, if the figure of a cow 
is a valid trade-mark for cheese or butter. While butter and cheese 
are both dairy products, they are in such distinctly difl:erent classes 
that neither can be said in any sensé to enter into compétition with 
the other. Similar trade-marks put upon cheese as a product of one 
party could by no possibility deceive the purchaser intending to buy 
the butter of the other party, and vice versa. The défendant does not 
claim to bave used its trade-mark of the side figure of a cow upon 
packages of cheese until after it had been for nearly 30 years in con- 
stant use on cheese by the complainants, and there is no proof that 
it was used by the défendant on cheese in such a manner as to give 
it any right thereto prior to the registration of the complainants' trade- 
mark in 1906. There was some évidence that more than 50 years ago 
the defendant's predecessor had impressed upon his molds of cottage 
cheese the same figure of a cow which he used upon his butter. There 
is no évidence of its continued use ; and if continuons use in that 
manner would bave constituted prior appropriation by the défendant 
the évidence is conclusive that it was abandoned many years before 
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1877, when the complainants first began to use it in stencil form upon 
their boxes containing packages of Neuf châtel and cream cheese. It 
continuée! to be used by the défendant exclusively as a print upon 
butter during the uninterrupted use by the . complainants for nearly 
30 years of their trade-mark upon cheese. The fact that the défend- 
ant was a maker and dealer in dairy products in gênerai would not 
entitle it to appropriation of its trade-mark for butter to the whole 
field of dairy products, nor give it the right, as against its prior use 
upon cheese, to adopt it as a trade-mark for cheese. The défendant, 
in support of its claims of the use of the trade-mark prior to that 
of the complainants, bas ofïered in évidence a trade-mark certificate 
showing a registration on October 10, 1882, by Mende Bros., of a 
trade-mark for cheese. The trade-mark in question is described as 
follows in the statement in the appHcation for registration : 

"Our trade-marU consifsts of a pictorial représentation of a cow." "The 
essential feature * * * is the pictorial reiireseiitation of a cow. Thls 
trade-marlv we hâve used continuously in our business for sixteen years. The 
class of mercliandlse for whieli the said trade-mark is appropriated is cheese, 
and the particular description of goods couiprised in such class upon whieh 
we use the said trade-mark is haud-clieese or hand-kiise. AA'e hâve been ac- 
customed to stencil the trade-mark on the outside of the boxes containing the 
cheese." 

Outside of the déclaration contained in the statement that the trade- 
mark has been used continuously for 16 years, there is no évidence 
to show that its use antedated the time of registration. The Mende 
trade-mark was discontinued or abandoned in 1907 or 1908. The 
complainants knew of the use of this trade-mark for hand-cheese by 
Mende Bros., but did not object to it, because the hand-cheese did not 
enter into compétition with their Neuf châtel cheese. 

Evidence was also offered by the défendant to show the use of the 
trade-mark of a cow by Alvin R. Rieser, which trade-mark was regis- 
tered May 8, 1894. In Reiser's statement accompanying bis applica- 
tion, he States that : 

"My trade-mark consists of the arbitrary word 'Anti-Rancidine.' This has 
irenerally been arranged as shown in the accompanying îacsimile, which rep- 
resents the form of a cow surmounted by the word 'Anti-Rancidine' in plain 
lettering ; but the style of lettering is unimi)ortant, and tha représentation 
of the coiv may be omitted without materially affecting the character of my 
trade-mark, the essential feature of tchich is the ivord 'Anti-Kancidine.' This 
trade-mark I hâve used continuously in my business sinee the 20th day of 
Mareh, 1894. The class of merchandise to which the trade-mark is appropri- 
ated is dairy products, and the particular description of goods comprised in 
such class upon which I hâve used it is milk, cream and butter, and cheese. 
It is my iiractlce to apply my trade-mark to cans or packages containing the 
products by means of suitable labels on which it is printed, or by otherwise 
attaching it to the same." 

Alvin F. Rieser died in June, 1910. It appears that he was in the 
Wholesale butter and egg business ; that the trade-mark in question 
was never used upon cheese; and that Alvin Rieser did not sell any 
cheese, except 60-pound cakes of store cheese. 

The défendant ofifered in évidence a label, known as the Empire 
Brand, which was used as a wrapper by the Phœnix Cheese Company, 
and contained a side figure of a cow as a trade-mark upon cheese. It 
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is shown, however, that the complainants had objected to the use of 
this trade-mark, and that the Phœnix Cheese Company had discontin- 
ucd its use on Neufchâtel cheese but it was still used on cream cheese. 
Its use on cream cheese was without the knowledge or consent of the 
complainants. Labels for cheese and butter, printed upon tin foil 
and containing varied représentations of a cow, heifer, or cow's head, 
were ofïered in évidence for the défendant. In so far as the use of 
any of thèse labels bearing any similarity to complainants' label is 
concerned, it is conclusively shown that their use upon cheese was dis- 
continued upon the protest of the complainants, or that they were 
never used upon cheese. As to other labels, the wrappers alone were 
oflfered in évidence by the défendant, without any évidence to show 
their use by any one. Under thèse conditions the évidence was im- 
material and irrelevant. 

[2] It is contended, however, by the défendant, and I think in that 
contention it is correct, that, even if the complainants' use of the cow 
trade-mark was exclusive as to Neufchâtel cheese, yet the figure of a 
cow is not capable of appropriation as a trade-mark by the complain- 
ants or défendant, or by any one, for any dairy product, because the 
symbol of a cow is generic, in that it is descriptive of the class of 
products produced of the milk of the cow. To entitle the complain- 
ants to the adoption of the figure of a cow as a trade-mark, not only 
must its use, but the right to its use, be exclusive ; and such right can- 
not arise when others may employ the mark with as much truth as the 
complainants. AH dealers in dairy products or manufacturera of 
dairy products could, with equal truth, represent the cow as the source 
of their product. Surely the figure of a cow could not be exclusively 
appropriated by a dealer in milk or cream. A dealer could not sell 
milk as cow milk or cream as cow cream and claim exclusive rights 
under that name; nor could he adopt the figure of a cow as a trade- 
mark for milk or cream. As butter and cheese are both produced 
from milk and cream, it follows, I think, that the figure of a cow or 
the word "cow" is not capable of exclusive appropriation by any deal- 
er or manufacturer for butter or cheese. 

As was said by the Suprême Court in the case of Canal Co. v. Clark, 
13 Wall. 311, 20 L. Ed. 581: 

""So one ean elalm protection for the exclusive use of a trade-marlc or trade- 
name wlilch would practically give him a monopoly in the sale of any goods 
other than those produced or made by himself. If he could, the public would 
be injured rather than protected ; for compétition would be desti'oyed. Nor 
can a generic name, or a name merely descriptive of an article of trade, of its 
quallties, ingrédients, or characteristics, be employed as a trade-mark and 
the exclusive use of it be entltled to légal protection. As we said in the well- 
consldered case of the Anioskeag Manufacturing Co. v. Spear, 2 Sandf. [N. Y.] 
599: 'The owner of an original trade-mark bas au undoubted right to be pro- 
tected in the exclusive use of ail the marks, forms, or symbols that were 
appropriated as designating the true origin or ownershlp of the article or 
f abric to which they are afïixed ; but he bas no right to the exclusive use of 
any words, letters, figures, or symbols which hâve no relation to the origin 
or ownershlp of the goods, but are only meant to indieate their names or 
quality. Ile bas no right to appropriate a sign or a symbol which, froui the 
nature of the fact It is used to slgnify, others may employ with equal truth, 
and therefore hâve an equal right to employ for the same purpose.' " 
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See, also, Lawrence Manufacturing Co. v. Tennessee Manufactur- 
ing Co., 138 U. S. 537, 11 Sup. Ct. 396, 34 L. Ed. 997; Columbia Mil! 
Co. V. Alcorn, 150 U. S. 460, 14 Sup. Ct. 151, 37 L. Ed. 1144. 

In the case of Popham v. Cole, 66 N. Y. 69, 23 Am. Rep. 22, where 
the plaintiff claimed as a trade-mark for lard the figure of a hog, and 
the défendants, engaged in the same business, stamped their packages 
with a wild boar, the court said : 

"The sign or symbol may be employed with equal truth in respect to any 
parts of the dead swine or the products of that animal put up for sale, and 
no one dealer has a greater right than any other to appropriate it to his own 
purposes. A serions question might be made as to the right of the plaintifC 
to appropriate to his exclusive use as a trade-mark the picture of the animal 
from whieh not only his lard, but the lard of ail other dealers and manufactur- 
ers of lard, is derived, espeeially when the same emblem or syml)ol has been 
used by dealers in lard and other products of the slaughtered hog indiscrimi- 
nately, as they hâve had occasion." 

The case was decided, however, upon the ground that there was not 
sufficient resemblance in the mark used by the défendant to that used 
by the plaintiff to make it Hable to deceive the public and enable the 
imitator to pass off his goods as those of a person whose trade-mark 
was alleged to be imitated. 

[3] But it is not necessary that the complainant shall hâve estab- 
lished its right to a technical trade-mark to entitle it to relief, if the 
court is satisfied that there was an intent upon the part of the défend- 
ant to palm off its goods as the goods of the complainant. McLean v. 
Fleming, 96 U. S. 245, 24 h. Ed. 828. 

[4J The complainants hâve habitually since 1895 labeled their cheese 
with the figure of a cow, printed in blue in a rectangular square upon 
tin foil, and by their skill and industrj' in the manufacture of their 
cheese hâve obtained for it a réputation and a market under the par- 
ticular label and device used by them. 

"That a descriptive word or sign or syn)bol, descriptive from popular use 
in a descriptive sensé, may acquire a secondary si^ruificance denoting origin 
or ownersUip is true: But this secondary sigiiificance is not protected as a 
trade-marlî, for a descriptive word is not the subject of a valid trade-mark ; 
the only office of a trade-mark being to indicate origin or ownership. When 
a descriptive or geographical word or symbol cornes, by adoption, to hâve a 
secondary meaning denoting origin, its use in this secondary sensé may be re- 
stralned, if It amounts to unfair compétition. In snch case, if the use of it 
by another be for the purpose of palming off the goods of one as and for the 
goods of another, a court of equity will interfère for the purpose of preventing 
such a fraud. But this kind of relief dépends upon the fâcts of each case, 
and does not at ail come under the rules applicable to the infringement of a 
trade-mark." Lurton, J., in Vacuum Oil Co. v. Climax Reflning Co., 120 Fed. 
254, 56 C. C. A. 90. 

"When the word is incapable of becoming a valid trade-mark, because de- 
scriptive or geographical, yet has by use come to stand for a paiticular maker 
or vendor, its use by aiiotlier in this secondary sensé will be restrained as 
unfair and fraudulent coniiietition, and its lise in its primary or common 
sensé conflned in such a way as will preveut a probable deceit by enabling 
one maker or vendor to sell his article as the product of another." Lurton, 
J., in Computing Scale Co. v. Standard Computing Scale Co., 118 Fed. 965, 
55 C. C. A. 459. 
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A comparison of the label of the complainants, printed in blue upon 
tin foil, with that of the défendant, also printed in blue upon tin foil, 
discloses such identity in form, color and design as to indicate an in- 
tentional imitation. F'urthermore, the testimony of Myer Berman and 
Reuben Berman/ even when taken in connection with that of Pennock 
E. Sharpless, président of the défendant corporation, is sufficient to 
show at least that the défendant in 1907 deliberately and^ knowiiigly 
continued the use of the label in blue ink upon its tin-foil wrappers 
containing domestic Neufchàtel cheese in unfair compétition with the 
complainants, if it did not, in fact> adopt the label in 1907 at the sug- 
gestion of Berman, for the purpose of enabling him to supply his 
customers with Neufchàtel cheese. with the figure of a cow, when he 
(Berman) could not procure the "cow brand" cheese from the com- 
plainants. That the cheese put upon the market by the défendant un- 
der its label would be mistaken by the ordinary purchaser for that of 
the complainants is inévitable. The similar shape of the package and 
the fact that it was wrapped in tin foil are not, in themselves, évidence 
of unfair compétition, as it is undisputed that Neufchàtel cheese bas 
been generally wrapped in that manner by the trade for many years. 
But when accompanied by the striking and prédominant feature of the 
complainants' label, the figure of a cow nearly identical in shape and 
form, printed in blue ink in a rectangular border of the same gênerai 
size and shape as upon the complainants' label, the labels show such 
striking similarity as to mislead and deceive a purchaser who had been 
accustomed to purchasing complainants' goods into the belief that he 
was obtaining those goods. The complainants' "cow brand" had ob- 
tained a réputation, and, through the complainants' continued efforts 
to place under that label a superior article of cheese upon the market, 
it had a well-established business. The défendant placed its labels 
upon its packages of Neufchàtel cheese with an intent to encroach 
upon the market which had theretofore been occupied by the com- 
plainants, and to palm ofl^ its goods under the similar and misleading 
label. That the label is misleading and deceived purchasers is appar- 
ent, and it is also apparent that the complainants' trade lias, in consé- 
quence thereof, fallen ofl:. As was said by Judge Bradford in the case 
of Dennison Mfg. Co. v. Thomas Mfg. Co. (C. C.) 94 Fed. 659: 

"Two rivais in business, couipeting with each other in tlie same liue of 
soods, niay liave au equal riglit to use the same words, marlvs, or s.vmbols on 
similar articles produced or sold by them, respectlvely ; yet, if such words, 
marks, or symbols were used by one of them beiore the other, and by associa- 
tion hâve come to indicate to the public that the goods to which they are 
applied are of the production of the former, the latter will not be permitted, 
with intent to mislead the public, to use sucli words, marks, or symbols in 
sucli a manner, by trade dress or otherwise, as to deceive, or be capable of 
deceiving, the public as to the origin, manufacture, or ownership of the ar- 
ticles to which they are applied ; and the latter uiay be required, when using 
«uch words, marks, or symbols, to place on articles of his own production, 
or tlie packages in which they are usually sold, something clearly denoting the 
origin, manufacture, or ownership of such articles, or negativlug any idea 
that they were produced or sold by the former. In Coats v. Thread Co., 140 
L'. S. 562, 566, 13 Sup. (3t. 967 [37 L. Ed. 8471, the court said: 'Irrespective 
of the teehnical question of trade-niark, the défendants bave no right to dress 
their goods up in such manner as to deceive an Intending purchaser, and in- 
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duce liim to bellere he is biaying tliose of tiie plaintiff. Rival manufacturers 
may lawfully compete for the patronage of the jtubllc in the quality aiu! 
price of tlieir goods, in tlie lieatity and tastefulness of their incloslng packages, 
In tlie extent. of tlielr advertisiug, and In the eniployment of agents, but tliey 
hâve no right, by imitative devices, to beguile the iiublie Into buying their 
wares under the impression tbey are buying tliose of their rivais.' " 

And as to exclusiveness of use by a complainant in a case of un- 
fair compétition, Judge Dallas said in Actiengesellschaft, etc., v. Am- 
berg, 109 Fed. 151, 48 C. C. A. 264: 

"Wliat, as resj)e';-ts exclusiveness of use, is re<]uisite to support a deuiand by 
the originator of a distiuetiye style of dressing for hls goods, that its use 
by otliers for siuillar goods sliall be prohibited? It is no answer to hls com- 
plaint against any particular person who lias so used It to say that sucli 
person is not the only one who bas done so, for a trespasser cannot justlf.v 
upon the grouud that others hâve eommltted like trespasses. Therefore the 
appropriation by the appellee of the appellant's box and labels is not ex- 
cused by showing merely that others had siniilarly appropriated them. It is 
essentlal that it should also appear that the appellant had, by its acquies- 
eence, abandoned its exclusive right, and, 'to estkblish a défense of abandon- 
ment, it is necessary to show, not only aets indicating a practical abandon- 
iiient. but an act.ua) latent to abandon.' .'^axlehuer v. Eisner & Mendelson 
Co., 170 U. S. 19 [21 Sup. et. 7, 45 L. Ed. (JOJ." 

I find that the defendant's use of its labels, "Complainants' Exhibit 
No. 3, Defendant's Cow Brand Tin-Foil Label," and "Complainants" 
Exhibit 20, Defendant's 1907 Label," is in unfair compétition with the 
complainants in their business in the sale of domestic Neufchâtel 
cheese, and that the complainants' business has been injured thereby. 

A decree may be entered for an injunction and an accounting. 



In re WAKD. 
(District Court, D. New Jersey. March 13, 1913.) 

1. Bakkeuptcy (§ 474*) — ^Guaudian Ad Litem foi: Baxkrupt— Compensation. 

Where a guardian ad Jiteni was appointed for a bankrupt, as author- 
ized by equity rule 87 (29 Sup. Ct. xxxvii), to défend an involuntary 
baukruptcy pétition, because of the alleged mental inconipetency of the 
bankrupt, sucli guardian ad liteni nuist look to the estate of bis ward for 
compensation, and cannot reeover it from the unsuccessful petitioners in 
the bankruptcy proceedlng ; there being no provision in tlie Baukruptcy 
Act or in the gênerai ordei's for any compensation to the bankrupt in 
case the pétition against him is disinlssed. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 878-884 ; 
Dec. Dig. § 474.'*] 

2. Bankruptcy (§ 476*) — Involuntary Pétition — Dismissal — Costs. 

Bankr. Act .Tuly 1. 1898, c. .541, S 2. cl. IS. .SO Stat. ~,4tt (U. S. Comp. 
St. 1901, p. 3421), enii)owers the court to tax costs whenever allowed by 
law, and reiider judgiiient therel'or against the unsuccessful party, or the 
successful party for cause, or lu part against each, and against estâtes 
in bankruptcy. Section 3e pro\-ides that, when an application to take 
or hold property of an alleged bankrupt is made before adjudication, tlie 
petitioner sliall file a bond, conditioned for payment, in case the pétition 
Is dlsniissed, of ail respondent's costs, expenaes, and damages oecasioued 
by the selzure and détention of the property, and that in such case the 
respondeiit shall be allowed ail costs, counsel fées, ex])enses, and dam- 
ages occasioned by the seizure. General order 34 (89 Fed. xili, 32 C. C. 

•For other cases see same topic & § numbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
203 F.— 40 
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A. xxxlli) déclares that if the debtor resists an adjudication, and the 
court adjudges hlm a bankrupt, the petitioning creditors shall recover 
from the estate the same coste allowed to a successful party in a suit 
in equity, and if the pétition is dlsmissed the debtor shall recover like 
costs from the petitloner. Held that, under section 3e, only such costs, 
counsel fées, expenses, and damages as are occasioned by the seizure and 
détention of the bankrupt's property can be recovered, and that the re- 
covery of ail other costs and expenses dépends on thelr being brought 
within section 2, cl. 18, and gênerai order 34, whicli are but deelaratory 
of the gênerai equity power relating to costs. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 898, 899; 
Dec. Dig. § 476.*] 

3. Bakkbtjptcy (§ 477*) — Involtjntary Pétition — Oontest — Expenses. 

Where an issue raised on an involuntary bankruptcy pétition was 
referred to a master, and expenses incident to receivership and the tak- 
ing of testimony were directed to be paid out of the funds in the posses- 
sion of the recel ver, such direction did not constltute an adjudication that 
they should ultlmately be charged against the estate, but was merely 
provisional. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 900; Dec. 
Dig. § 477.*] 

4. Bankbuptoy (§ 474*) — Involuntary Pétition — Oontest — Skizuee and 

Détention of Banketjpt's Property — Damages. 

Where, ou the flling of an involuntary baukruptcy pétition, a receiver 
was appointed, and the property of the alleged bankrupt seized, damages 
occasioned by the seizure and détention of the property were not re- 
coverablé, on a subséquent dlsmissal of the pétition, against the petition- 
ing and intervening creditors generally, but only against the creditoi" on 
whose application the property was seized. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 87&-884 ; 
Dec. Dig. § 474.*] 

5. Bankruptcy (§ 474*) — Involuntary Pétition — Seizure ànd Détention or 

Peopekty — Damages. 

Bankr. Act July 1, 1898, c. 541, § 3e, 30 Stat. 547 (U. S. Comp. St. 1901, 
p. 3423), providing for recovery from uusuccessful petltloners of dam- 
ages occasioned by the seizure and détention of the 'bankrupt's property 
during the détermination of the pétition, bas no application where the 
seizure and détention occasioned no loss, but rather had the efCect of 
avoiding impending loss, in which case noue of the costs and expenses 
incident to receivership could be charged against the appllcant therefor. 

[Ed. Note.' — For other cases, see Bankruptcy, Cent Dig. |§ 878-884; 
Dec. Dig. § 474.*] 

6. Bankeuptcy (§ 474*) — Involuntary Petiiion— Dismissai. — Costs— Divi- 

sion. 

General bankruptcy order 34 provides tbat guardians can recover only 
such costs as are allowed to a party recovering in a suit in equity. Bv 
Bankr. Act July 1, 1808, c. 541, § 2, cl. 18, 30 Stat. 546 (U. S. Comp. St. 
1901, p. 3421), the court in its discrétion may impose costs allowed by 
law on one or the other of the parties, or part against each and part 
against the estate. Equity rule 67 (29 Sup. Ct. xxxiv) provides for the 
imposition as costs of the expense of takiiig dépositions, and rule 82 (29 
Sup. Ct. xxxyi) déclares that the compensation to every master in chan- 
cery shall be flxed by the court in its discrétion, and shall be charged 
to and borne by such parties as the court shall direct. Bankruptcy rule 
16 provides that an allovt'ance to a spécial master, in case the involuntary 
pétition shall be dismissed, with costs, may be taxed against the petition- 
ing creditors. Held, that where creditors of an alleged bankrupt in- 
stituted proceedings against hlm for an act which, if performed by a 
compétent person, would hâve been an act of bankruptcy, but they were 

*Kor other cases see same topic & § numeek lu Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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defeated because the alleged bankmpt was sufferlng from a form of 
insanity whlch was such tliat to ordinary persons he would often appear 
normal, it was a proper case for division of costs and expansés ; and 
hence no counsel fées would be allowed to the bankrupf s guardians, gên- 
erai or ad liteni, as against the creditors, but they would be required to 
pay the fee of the spécial master and the cost of taking testimony, togeth- 
er with the usual taxed costs in favor of the guardians, the remainlng 
expenses and dlsbursements to be paid out of the estate In the hands of 
the receiver. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 878-884; 
Dec. Dig, § 474.*] 

In Bankruptcy. In the matter of bankruptcy proceedings against 
William R. Ward. A pétition having been dismissed, the guardian ad 
litem and the gênerai guardians of the bankrupt apply for compensa- 
tion, reimbursement, etc. Application granted in part. 

Vredenburgh, Wall & Carey, of Jersey City, N. J., for petitioners. 

Robert R. Howard, of New York City, for petitioning creditors. 

Riker & Riker, of Newark, N. ]., for Merchants' National Bank, in- 
tervening creditor. 

Wayne Dumont, of Paterson, N. J. (Louis H. Porter, of New York 
City, of counsel), for Alpha Portland Cernent Co., intervening creditor. 

RELLSTAB, District Judge. After the creditors' pétition, praying 
that William R. Ward be adjudged a bankrupt, was dismissed upon 
the ground that he was insane at the time of the commission of the 
alleged act of bankruptcy, the guardian ad litem appointed to défend 
on behalf of said bankrupt, and the gênerai guardians of the said bank- 
rupt, who were subsequently permitted to intervene to make a like dé- 
fense, presented their pétitions ; the former praying for an allowance 
of $5,000 as compensation for services rendered as such guardian ad 
litem, to be paid by the petitioning and intervening creditors, and the 
latter praying the court to fix the costs, counsel fées, expenses, and 
damages occasioned by the seizure, taking, and détention of the bank- 
rupt's property by the receiver of this court at $11,063.20, to be paid 
by the same creditors. 

First, as to the guardian ad litem' s daim for compensation: 

[1] This guardian was appointed pursuant to United States equity 
rule 87 (29 Sup. Ct. xxxvii), to défend on behalf of the bankrupt, be- 
cause of the latter's alleged mental incapacity to défend for himself, 
and because there was then no gênerai guardian of such bankrupt. 
He filed an answer, alleging, inter alia, that said Ward, at the time 
of the alleged act of bankruptcy, was so unsound of mind as to be 
incapable of committing such act. 

His prayer for compensation is based on services alleged to hâve 
been rendered in preparing for and aiding in the défense. Upon the 
intervention of the gênerai guardians and the filing by them of an 
answer, inter alia, raising the same mental irresponsibility, which took 
place before the taking of any testimony, the burden of defending the 
bankrupt passed to them; the guardian ad litem having no further 
duties to perform in that behalf. 

Neither the Bankruptcy Act nor the gênerai orders provide for any 

•For other cases see same topic & I nomber in Dec, & Am. Digs. 1907 to date, & Bep'r Indexes 
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compensation to the bankrupt in case the pétition filed against him is 
dismièsëd ; and as the guardian, gênerai or ad litem, merely stands 
in the'place and stead of the bankrupt, he cannot recover compensa- 
tion for services rendered in his behalf from the unsuccessful peti- 
tioners. For such compensation he must look to the estate oi his 
ward. The prayer of the guardian ad litem for compensation is dis- 
misSed. 
• Second, as to the gênerai guardians' daim for costs, etc.: 

[2] Section 2 of the Bankruptcy Act (Act July 1, 1898. c. 541. 30 
Stat. 546 [U. S. Comp. St. 1901, p. 3421],) empowers the District 
Court to: 

"(18) Tax costs, wlieiiever tlie.v are allowed by law. and reiider judgiueuts 
t'herefor against the unsuccessful jiarty, or the succossful party for cause, or 
in part agalust each of the parties, and against estâtes, in proceedings in 
bankruptcy." 

Section 3e provides : 

"Whenever a pétition is filed by any person for tlie pxirpose of having an- 
other adjudged a liaul^rupt, and au application is niade to- take charge of and 
hold the property of the alleged bankrupt, or any i)art of the sanie prior to 
the adjudication and pending a hearing on the pétition, the petitioner or 
applicant shall file in the saine court a bond with at least two good and suffi- 
cient surettes who shall réside withln the jurisdictiou of said court, to be 
approved by the court or a judge thereof, in such suni as the court shall di- 
rect, conditioned for the payaient, in case such pétition is disniissed, to the 
respondent, his or her Personal représentatives, of ail tosts, expenses, and 
damages occasloned by such selznre. takiiig and détention of the property of 
the alleged bankrupt. If such pétition be dismissed by the court or with- 
drawn by the petitioner, the respondent or respondents shall be allowed ail 
costs. counsel fées, expenses, and damages occasloned by such seizure, taking, 
or détention of such property. Counsel fées, costs. expenses. and damages 
shall be flxed and allowed by the court, and paid by the obligors in such 
bond." 

General order 34 (89 Fed. xiii, 32 C. C. A. xxxiii) provides : 

"In cases of Involuntary bankruptcy. when the debtor resists an adjudica- 
tion, and the court, after hearing, adjudges the debtor a bankrupt, the peti- 
tioning créditer shall recover, aiid be paid out of the estate, the saine costs 
that are allowed to a party recoverlng in a suit in equity ; and if the péti- 
tion is dismissed the debtor shall recover like costs against the petitioner." 

Thèse provisions, taken together, reveal that a distinction is made 
in the matter of costs and expenses between those that are due to the 
court's taking over of the bankrupt's property and holding it in ad- 
vance of adjudication and those which are incident to the litigation 
over such adjudication. Under section 3e, only such costs, counsel 
fées, expenses and damages as are occasioned by the seizure and dé- 
tention of the bankrupt's property can be recovered. The recovery 
of the other costs and expenses dépends upon their being brought 
within said section 2, cl. 18, and gênerai order 34, which are but 
declaratory of the gênerai equity power in relation to such costs, etc. 
In re Ghiglione (D. C.) 93 Fed. 186, 1 Am. Bankr. Rep. 580; In re 
Morris (D. C.) 115 Fed. 591 ; In re Lacov, 142 Fed. 960, 74 C. C. A. 
130, 15 Ani. Bankr. Rep. 290; In re .Hines (D. C.) 144 Fed. 147, 16 
Am. Bankr. Rep. 538; Selkregg v. Hamilton Bros. (D. C.) 144 Fed. . 
557, 16 Am. Bankr. Rep. 474; In re Chas. W. Aschenbach Co., 183 ' 
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Fed. 305, 105 C. C. A. 517, 25 Am. Bankr. Rep. 502; In re J. A. 
Smith, 16 Am. Bankr. Rep. 478. 

[3] The Htigation over such charge of bankruptcy was protracted, 
pending which the court directed the receiver to pay the master for 
fées earned and expenses incurred in the taking, and making copies, 
of the testimony, sums aggregating $3,305.60, and to himself as com- 
pensation $1,500, and petty disbursements incident to the receivership 
of $329.94. An additional expense of $80 was incurred in taking 
testimony in the présence of the court before a référence was made to 
the master. No objection is made to the propriety of such disburse- 
ments, or to the reasonableness of such fées; but the creditors con- 
tend that the court, in directing such payments to be made out of the 
funds in the hands of the receiver, adjudicated that such disburse- 
ments be charged against the estate. 

An examination of the orders pursuant to which such disbursements 
were made fails to disclose an}' adjudication as to what person or fund 
should be ultimately chargeable therewith. Thèse orders were made 
in considération of the convenience of the master and receiver. Nei- 
ther was a party to the Htigation ; they were officers of the court, act- 
ing in its stead. To require them to await the final outcome of this 
protracted Htigation was neither necessary nor just. The using of the 
bankrupt's property in meeting such disbursements was but provi- 
sional, and the orders were made at a time when the question of ulti- 
mate Habihty for such fées and expenses was not ripe for adjudica- 
tion. Such Habihty is now for the first time ready for détermination. 
Myers v. Dunbar, Fed. Cas. No. 9,990. 17 Fed. Cas. 1109; In re 
T. E. Hill, 159 Fed. 73, 86 C. C. A. 263, 20 Am. Bankr. Rep. 73. 

[4] The gênerai guardians' claim, it will be observed, is limited to 
such costs and expenses, etc., as were occasioned by the seizure and 
détention of the bankrupt's property. So taken, such claim is not 
recoverable against the petitioning and intervening creditors generally, 
as prayed, but only against the person upon whose application such 
property was seized, which in this case is but one of such creditors. 

[5] The présent case is one where the seizure and détention was 
more constructive than actual. The estate that stood in the name of 
the bankrupt at the time of the appointment of the receiver consisted 
almost entirely of marketable securities pledged as collatéral for loans. 
The appointment was made in the midst of a financial crisis attended 
with a falling market, and the restraining orders that were issued 
coincident with said receivership prevented a sacrifice of said col- 
latéral, with the resuit that they were intact at the close of such re- 
ceivership, with a market value considerably more than when such re- 
ceivership began. Such results are not those aimed at in section 3e. 
This section created a new right in the debtor. He is to be reimbursed 
in case such seizure and détention occasioned him pecuniary loss. It 
has no application where the seizure and détention occasions no loss; 
and such section cannot be invoked to recover costs and expenses oc- 
casioned in majfing a successful défense to the charge of bankruptcy. 
As the taking over by the court of the bankrupt's property in this case 
had the eiïect of avoiding impending loss, and the restraints resulted 
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in actual gain, none of the costs and expenses incident to such re- 
ceivership should be charged against the applicant for sucii receiver. 
However, the costs and expenses that, in a sensé, may be said to hâve 
been occasioned by the seizing and detaining of the property, are but 
a small part of the vvhole expense incident to this protracted litigation 
Outside of the receiver's fées and his petty disbursements, ail the ex- 
penses incurred and almost ail of the services rendered by counsel 
were in conséquence of the contest over the question of adjudication ; 
and as counsel of ail the parties, in their arguments and briefs, hâve 
dealt with the recoverability of such expenses and fées generally, I 
will so treat them, regardless of the fact that the gênerai guardians' 
prayer is limited to such as are recoverable under section 3e, and per- 
mit them to amend their pétition in that particular. 

[B] Under gênerai order 34, the guardians can recover only such 
costs as "are allov^^ed to a party recovering in a suit in equity." And 
by section 2, cl. 18, of the Bankruptcy Act, the court has a discre- 
tionary power to impose the costs "allowed by law" upon one or the 
other of the parties, or part against each and part against the estate. 
The eighth clause of United States equity rule 67 (29 Sup. Ct. xxxiv), 
concerning the taking of testimony, provides : 

"The expense of the taking down of deiKisitions by a stenographer and of 
putting them Into typewriting or other writlng shall be pald In the first In- 
stance by the party calliug the witness, and shall be imposed by the court, as 
part of the costs, upon such party as the court shall adjudge should ultlmate- 
ly bear them." 

And rule 82 (29 Sup. Ct. xxxvi) provides : 

"The compensation to be allowed to every master in çhancery for his serv- 
ices in any particular case shall be flxed by the Circuit Court, in Its discré- 
tion, having regard to ail the cireumstanees tliereof, and the compensation 
shall be charged upon and borne by such parties in the cause as the court 
shall direct." 

Bankruptcy rule 16 of thîs district, "Allowance to Spécial Master," 
is to like effect, providing: 

"In case the pétition In an involuntary proceeding be dismlssed with costs 
Bucn sum may be taxed against the petitioning creditors." 

Ward, by his guardians, having successfully defended against the 
charge of bankruptcy, what in equity and good conscience should he 
recover in the way of costs from the unsuccessful parties? As already 
observed, the court found that Ward was insane when he committed 
the act which was made the basis of the charge of bankruptcy. It 
was an act, however, which rightfully challenged the attention of his 
creditors, and one which, in the absence of knowledge of his mental 
irresponsibility, would justify their characterizing it as an act of 
bankruptcy. 

In such a situation, it cannot be justly said that ail the costs and ex- 
penses incident to this litigation are due to the petitioning and interven- 
ing creditors' unwarranted charges. Ward's insanity was of such a char- 
acter that to the ordinary person, including creditors, he would often 
appear to be normal. In re Ward, 194 Fed. 89, 114 C. C. A. 107 ; Id. 
(D. C.) 194 Fed. 174. Therefore a division between the parties of the 
costs and expenses is équitable. The Bankruptcy Act (except under 
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section 3e, supra), or the gênerai orders, or the United States equity 
rules, rnake no provision for subjecting the unsuccessful parties to the 
payment of counsel fées. In re Morris (D. C.) 115 Fed. 591 ; In re Wil- 
liams (D. C.) 120 Fed. 34; In re J. A. Smith, 16 Am. Bankr. Rep. 
478. 

A proper balancing of the equities, however, inckides a considéra- 
tion of such counsel fées, even thougli they cannot ordinarily be in- 
cluded in the costs (Oelrichs v. Spain, 82 U. S. [15 Wall.] 211, 21 
L. Ed. 43 ; Tullock v. Mulvane, 184 U. S. 497, 22 Sup. Ct. 372, 46 L. 
Ed. 657; Fidelity Co. v. Bucki Co., 189 U. S. 135, 23 Sup. Ct. 582, 
47 L. Ed. 744; Jacobus v. Monongahela Nat. Bank [C. C] 35 Fed. 
395; Gilbert v. Am. Surety Co., 121 Fed. 499, 57 C. C. A. 619, 61 L. 
R. A. 253 ; Lindeberg v. Howard, 146 Fed. 467, 11 C. C. A. 23, 8 
Ann. Cas. 709), inasmuch as they are an expense that the Htigation 
has entailed upon the bankrupt. 

The following disposition of the costs and expenses, therefore, is 
deemed équitable in the circumstances : No counsel fées will be allowed 
to counsel for the guardians, gênerai or ad liteni, as against the 
creditors ; and the creditors, original and intervening, are required 
to pay the sum of $3,305.60, the amount paid to the spécial master, 
and the sum of $80, incurred in the taking of testimony before the 
court in advance of the référence, together with the usual taxed costs 
in favor of both the guardian ad litem and the gênerai guardians. 
The remaining expenses and disbursements, including those paid to 
the receiver, are to be paid eut of the funds of the estate. 



UNITED STATES v. GRAND TRUNK RY. CO. of CANADA. 

(District Court, W. D. New York. March 8, 1913.) 

Railroads (§ 229*) — Régulation — Safbty Appliasce Act — "TiîAi>f." 

Where défendant railroad conipany hauled certain cars from Buffalo 
to Bridgcburg, in Canada, a distance of aI)out two miles over a drawbrldge 
crossing a Barge Canal and the International Bridge across Niagara riv- 
er, not in pursuance of switctting opérations nor in defendant's yards, but 
tliat they might be delivered to another erew at Bridgelnn-g and continued 
on their journey to destination, such cars and locomotives, (hough with- 
out a caboose, constituted a "train." within Safety Ap])liance Act of 
March 2, 1893, c. 196, § 2, 2T Stat. 531 (U. S. Comp. St. 1901, p. 3174), 
requiring ail cars to be equipped vvlth power brakes, to lie operated by the 
englneer, the Word "train" being used in Its ordlnary sensé as a connected 
line of cars or carriages on a railroad ; and hence a f allure to bave the 
air brakes connected so that they could be operated from the englne con- 
stituted a violation of the act. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. g 743 ; Dec. Dig. 
§ 229.* 

For other définitions, see Words and Phriises, vol. 8, pp. 7056, 7057.] 

Action by the United States against the Grand Trunk Railway Com- 
pany of Canada. Judgment for the United States. 

John Lord O'Brian, U. S. Atty., of Buffalo, N. Y. 
Moot, Sprague, Brownell & Marcy, of Buffalo, N. Y. (John W^ 
Ryan, of Buffalo, N. Y., of counsel), for défendant. 

*For other cases see same topic & § numbek in Dec. &. Am. Digs. 190T to date, & Rep'r Indexes 
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HAZEL, District Judge. Action to recover penalty for violation of 
section 2 of the Safety Appliance Act, passed Mardi 2, 1893 (27 Stat. 
531, c. 196 [U. S. Comp. St. 1901, p. 3174J), as amended. It is sub- 
stantially provided by the said act that trains shall hâve their brakes. 
including the brakes of ail power-braked cars in such train, used and 
operated by the engineer of the locomotive drawing the train. The 
statute, which is broadly phrased, does not contain any exceptions, or 
specifically refer to yard movements or svvitching movements, or to 
any conditions under which such power brakes are not required to be 
controlled by the engineer, and it is therefore important to détermine 
whether the cars in this case come within the provisions of the act. 

The undisputed facts show that the cars constituting the train were 
hauled from Black Rock, in Buiïalo, to Bridgeburg, in Canada, a dis- 
tance of approximately two miles, over a drawbridge crossing the 
Barge Canal and over the International Bridge across Niagara river. 
The cars were not engaged in the performance of a switching opéra- 
tion, nor were they moving in the yard of the défendant company ; 
but the évidence as to one cause of action set forth in the complaint 
shows that 9 cars were coupled and loaded, and hauled by a locomotive, 
and, as to the other cause of action, that there were 25 coupled, loaded 
cars similarly hauled on the main track to Bridgeburg, from whence 
they were destined to other points. I think the journey was fairly 
initiated at Buffalo, and that the cars coupled to the locomotive consti- 
tuted a train, and that the operators of the train constituted a train 
crew, even though orders from the train dispatcher of the défendant 
were not given to them at Bufïalo, but were given to another crew 
relieving them at Bridgeburg. 

In Webster's Dictionary the word "train" is defined as a "connected 
line of cars or carriages on a railroad." In Détroit Street Railwav v. 
Mills, 85 Mich. 634, 48 N. W. 1007, it is stated that "a train is a con- 
tinuons or connected line of cars or carriages on a railroad." In Dacey 
v. Old Colony R. R. Co., 153 Mass. 112, 26 N. E. 437, and in Carson 
V. B. & A. R. R. Co., 164 Mass. 523, 42 N. E. 112, a train is defined 
to be "a locomotive and one or more cars coupled together and run 
upon a railroad." Thèse définitions induce the belief that Congress, 
in enacting the Safety Appliance Act, used the word "train" in the 
ordinary and not the technical sensé, regardless of the varying rules 
and practices of carriers. 

The Suprême Court of the United States in Johnson v. Southern 
Pac. Ry. Co., 196 U. S. 1, 25 Sup. Ct. 158, 49 L. Ed. 363, supports 
the view that, even though the statute was in dérogation of the com- 
mon law, it should not be so strictly construed as to defeat the pur- 
pose of Congress, and it was there held that locomotive engines are 
included in the act under the words "any car." By a parity of rea- 
soning the words "any train" are believed to clearly include ail trains 
having cars coupled together and locomotives drawing them, irrespec- 
tive of whether a caboose is attached or markers displayed. 

Upon the question of whether those in charge of the train betw^een 
Bufl^alo, and Bridgeburg constituted a regular train crew, the décision 
of the Circuit Court of Appeals for the Seventh Circuit in Atchison, 
Topeka & Santa Fé Ry. Co. v. U. S., 198 Fed. 637, may profitably be 
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considered. There the train, carrying- cars, caboose, and markers, was 
coupled together by switching crews from localities on the outskirts 
of Chicago, and hauled from différent side tracks onto the main tracks 
across a drawbridge at a rate of from six to eight miles an hour and 
proceeded a distance of six miles ; the crews at the time being under 
the supervision of the yardmaster and not of the train dispatcher. 
The only material différence between that case and the one at- bar is 
as to the distances covered by the trains. While it is true that the 
trains in the latter case traveled a distance of only about two miles over 
the land and water, there seems to be no good reason why the air 
hose should not hâve been coupled up directly after the switching 
opération was completed, and the cars coupled and moved. 

There is no appréciable hardship to the défendant in requiring com- 
pliance with the provisions of the act, which obviously was passed to 
minimize dangers and risks to which brakemen and switchmen are 
subjected. It would probably be more convenient for the défendant 
to couple and uncouple the air hose at Bridgeburg, across the river, 
where its train dispatcher is located, and where another crew assume 
control of the train ; but the train crew — for such I think they were — 
accompanying the train to Bridgeburg were entitled to the protection 
which the statute obviously designed they should receive as soon as 
the locomotive and cars, engaged in interstate commerce, were coupled 
together and started on the main track towards their destination. 

A decree may be entered in botlj causes of action against the de- 
fendant for the penalty provided by the statute. 



In re SELMAN HEATING & PLUMBIK6 CO. 

(District Court, N. D. Alabama, S. D. March 7, 1913.) 

No. 11,975. 

1. Principal and Agent (§ 123*) — General ob Spécial Agent — Evidence. 

Evidence held to reqnire a flndlns tliat a sale of certain goods by pe- 
titloners to a baiikrupt tlirough an agent was made after the agent had 
termlnated liis contract as petitloners' gênerai local représentative, and 
while he was acting as a spécial agent only. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. §§ 42C- 
429 ; Dec. Dig. § 123.*] 

2. Bankruptcy (§ 140*) — I'eopekty of Bankrupt — Sale by Spécial Agent — 

Violation of Authority. 

Where petitloners' spécial agent, authorized only to make a sale of 
certain goods to a baiikrupt on receiving notes secured by indorse- 
nient, attenipted to make the sale, receiving the bankrupt's unindorsed 
notes, which petitloners disapproved aud caused to be returned to the 
bankrupt, the sale was not effective to pass title to the property. 

[Ka. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 219, 
225 ; Dec. Dig. § 140.*] 

3. Principal and Agent (§ 148*) — (iRXBRAL Agent — Ostensible Autiiority. 

l'etltloners' local représentative havlng severed his connection with 
theni to take effect March 1, 1912, they deternilned to close thelr local 
business, and for tlils purpose dlrected that he sell the goods belonging 
to petitloners in the local warehouse, acceptiug for any unpaid part of 
the prlce only the purchaser's notes with good Personal Indorsement. He 

•For other cases see same topic & § numbes in Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 
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sold the goods to bankrupts, accepting thelr unindorsed notes for tlie un- 
paid portion of the prlce, which petitioners refused to accept, and re- 
turned to the bankrupts through petitioners' attorney. Held, that such 
sale was not in the usual course of business of the agent ; and hence the 
bankrupts were not entltled to clalm that he had ostensible authorlty to 
accept the unsecured notes and complète the sale, but they were chargea 
with notice of his instructions with référence to the particular transac- 
tion. 

[Ed. Note.— For other cases, see Principal and Agent, Cent. Dig. §§ 
534-552; Dec. Dig. § 148.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of the 
Selman Heating & Plumbing Company. On pétition of F. S. Hardy 
& Co. to reclaim certain property. Pétition allovved. 

Perdue & Cox, of Birmingham, Ala., for petitioner. 
Max J. Winkler, M. M. Ullman, and Thompson & Thompson, ail of 
Birmingham, Ala., for trustée in bankruptcy. 

GRUBB, District Judge. This was a pétition to review the order 
of the référée disallowing the pétition of the claimants to reclaim cer- 
tain goods, or the proceeds of their sale as made by the trustée under 
the usual stipulation, upon the ground that title remained in petition- 
ers at the time of the filing of the pétition in bankruptcy. The rec- 
ord shows without conflict that the property involved was originally 
the property of petitioners, and that in November, 1911, it was stored, 
at their instance, in the warehouse of the bankrupt in Birmingham, 
with leave to the bankrupt, upon the spécifie order of the petitioners' 
local représentative in each instance, to sell portions of the stock. The 
stock was kept for petitioners' gênerai use in their trade at Birming- 
ham. In February, 1912, the local représentative of the petitioners 
severed his connection with them, to take effect March Ist. In view 
of this, petitioners determined to close out their business in Birming- 
ham, and sell out their stock. Their former représentative was there- 
upon authorized by them, as petitioners contend, 'to dispose of the 
balance of their stock as their spécial agent and after he had left 
their gênerai employment. The trustée contends that their local rep- 
résentative made the sale to the bankrupt while still their gênerai sales 
représentative and by virtue of his authority as such. The local rep- 
résentative did make a sale or attempted sale of the entire remainder 
of the stock to the bankrupt in February or March, 1912 ; some three 
months before bankruptcy intervened. The actual authority given 
their local représentative by petitioners was only to sell the bankrupt, 
taking notes amply secured by personal indorsement. However, the 
local représentative violated his instructions and accepted the bank- 
rupt's unindorsed notes and sent them to petitioners, but petitioners 
disapproved, and caused them to be returned to the bankrupt through 
their attorney. The rights of the respective parties in the property 
involved are to be determined by the extent of the authority of the 
petitioners' local représentative to bind the petitioners by a sale on 
terms, which he had no authority to propose, and which violated his 
instructions. 

•For other cases see same topic & % numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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It is conceded that, if the sale was made after March Ist, petition- 
ers' local représentative, having previous to that time left their em- 
ployment, and having only such authority as was conf erred upon him 
by petitioners to conduct the particular transaction, was a spécial rath- 
er than a gênerai agent in the conduct of the sale, and the bankrupt 
would, in that event, take the risk of his, actual authority to make it 
on the terms it was attempted to be made, and, as the agent had no 
actual authority to make the terms he attempted to make, the sale 
was not binding on petitioners, and the title did not pass out of them. 

[ 1 ] The référée reached the conclusion that the sale was made be- 
fore March Ist, and while the agent was acting as petitioners' gênerai 
local représentative. I think the letter of February 29, 1912, written 
petitioners by their agent, clearly shows that no sale was made by the 
agent to the bankrupt until after March Ist. That letter asks peti- 
tioners to submit priées to the bankrupt on part of the stock, which 
is inconsistent with the existence of even an executory agreement to 
sell it at the date the letter was written. That there was no such ex- 
ecuted sale as would avail to pass title is made clear by the fact that 
no definite terms were fixed and that the notes subsequently tendered to 
petitioners by the bankrupt were not like those prescribed in the orig- 
inal agreement, and must hâve been the resuit of negotiations subsé- 
quent to March Ist. The notes which were tendered by the bankrupt 
and rejected by the petitioners were not submitted to them until more 
than two months after Marçh Ist. Looking to the correspondence 
and the undisputed history of the transaction, I think the fair infer- 
ence to be drawn is that there was no binding agreement to sell, and 
certainly no sale that would pass title f rom the petitioners to the bank- 
rupt prior to March 1, 1912. 

[2] If so, then the petitioners' local représentative had only such 
authority as had been actually conferred upon him by his principals, 
the petitioners, which was to sell only upon indorsed notes with ap- 
proved security, which he failed to do, and the unauthorized agreement 
made by him, in that event, would not be binding upon petitioners. 

[3] Even if the sale had been made prior to March 1, 1912, and 
while petitioners' local représentative was still acting as their gênerai 
sales agent at Birmingham, in view of the conceded fact that it was 
made in direct violation of the petitioners' repeated instructions not to 
sell the bankrupt except on approved personal security, the sale would 
not bind petitioners, unless its terms were within the apparent authori- 
ty of the agent. A gênerai sales agent has the undoubted authority to 
bind his principal to sales in the ordinary course of business and by 
extensions of crédit usual in such course of business. This would be 
true, though the agent acted in violation of secret instructions of his 
principal to the contrary. The sale contended for, hovi^ever, was not 
in the usual course of business of the agent as petitioners' sales agent, 
nor was it made on the usual terms of crédit. It was not a sale to a 
customer from stock in the ordinary course of business, but a sale to 
a dealer or competitor of the entire stock of the principal to close out 
their business at the local point. The buyer was aware of this sit- 
uation when he purchased. The terms of crédit were not those usual- 
ly extended to a customer, but unusual, and resembled rather those ex- 
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tended to the purchaser of a business or an entire stock. By accept- 
ing such unusual terms, the purchaser was charged with notice that it 
was an unusual transaction, and one not within the gênerai scope of 
the agent's authority as a salesman. The bankrupt, being notified by 
the peculiar circumstances of the transaction that it was a particular 
and unusual transaction and not one of ordinary sale to a customer, 
cannot claim that it was made within the apparent, though beyond the 
actual, authority of the agent, since the apparent authority of the agent 
extended only to transactions within the gênerai scope of his business 
for his principal and not to particular transactions which he conducted 
for his principal, not by virtue of his gênerai agency, but only by vir- 
tue of a spécial délégation in that particular instance and no other. 
This being true, the bankrupt dealt with the agent at its péril as to 
the extent of his authority, and it being conceded that he had actual 
authority to sell to the bankrupt only by taking indorsed notes, which 
he failed to do, the attempted sale, even if made prior to March Ist, 
would not bind the petitioners. 

The pétition for review is granted, and the pétition is referred to 
the référée to proceed in conformity with this opinion and the stip- 
ulation on file with référence to the disposition of the proceeds of the 
sale of the property involved. 



CARBERRÏ V. ACME TRANSIT CO. 
(District Court, W. D. New York. Jaiiuary 29, 1913.) 

1. Triai, (§ 191*) — Instklictions — Assume:) Facts. 

Wliere plaintiff, wltli otlier workmen, was engaged In Iiauling a cable 
on a steamer, and plaintilî's Angers were crnshed in tlie cogs of the 
wlieel of the winch by tlie sudden slackeninj; of tlie cable, instructions in 
relation to plaintlff's inexpérience and ignorance of the possible resuit 
of a siidden slackenlng of the cable were not erroneous, in assnniliig that 
he did not know that, wliile he was pulling on tlie wheel of the wincli, 
otlier workmen were engaged in hauliug the cable, sliiee, if plaintiffl was 
Ignorant of the possible results of such slackeniug, it was liumaterial 
wliether he saw the other workmen haullng on the cable or not. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. §§ 420-431, 435 ; Dec. 
Dig. § 191.*] 

2. TMAIy (§ 25C*) — -InSIRUCTIONS— DiTTY TO Object. 

Wiiere the court in its Instructions misstates the testiniony on a point 
prejudicial to défendant, it Is the duty of defeiidaut's couusel to call the 
court's attention tliereto at the close of the charge. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ G28-641 ; Dec. 
Dig. § 256.*] 

3. New Tkial (§ 70*) — Amoukt of Damage.s— Peesoin-al Isjukies — Discré- 

tion OP JCTRY. 

In an action for Personal injuries, the amouiit of damages to be awarded 
is entirely within the province of the ,iury, with which the court will not 
interfère, unless the ainount awarded is so excessive as to show that the 
jury acted from passion or préjudice. 

[VA. Note.— For other cases, see New Triai, Cent. Dig. §§ 153-150 ; Dec. 
Dig. § 76.*] 

•For other cases see same topic & § numbeb !n Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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At Law. Action by John F. Carberry against the Acme Transit 
Company. Verdict for plaintiff. On defendant's motion for new 
trial. Denied. 

Hamilton Ward, of Buffalo, N. Y., for plaintifï. 

Thomas C. Burke, of Buffalo, N. Y. (Thomas H. Garry, of Cleve- 
land, Ohio, of counsel), for défendant. 

HAZEL. District Judge. [1] The principal objection to the in- 
structions given the jury is that the court assumed that the plaintiff did 
not know that, while he was pulling on the wheel of the winch and 
winding it up, other workmen were engaged in hauling the cable, 
which suddenly slackened and crushed his fingers in the cog of the 
wheel, when it was practically admitted by him that he knew that the 
witness Harrington, who was in charge of the steamer and the other 
workmen, was engaged in hauling on the steel cable just before the 
plaintiff sustained injuries. The instructions of the court on this sub- 
ject had relation to plaintiff 's inexpérience and ignorance of the pos- 
sible results of a sudden slackening of the cable, and of the method of 
operating the winch, and of the raomentum of the wheel; and if 
the plaintiff was ignorant thereof, as was manifestly the opinion of the 
jury, it makes no différence whether he saw the men hauling on the 
cable or not. 

[2] The question of his asserted inexpérience was submitted to the 
jury. If the court misstated the testimony on this point, and such 
misstatement was thought to be prejudicial, the court's attention 
should hâve been called thereto by counsel for défendant at the close 
of the charge to the jury. Any mistaken assumption as to the testi- 
mony embodied in the instructions is not sufficient ground for setting 
aside the verdict. 

[3] It was my impression that the verdict was excessive, or at least 
larger than was required by the extent o£ the injuries to compensate 
the plaintiff, and I hâve given the question of excessive damages care- 
fui considération, but think I must décline to hold that the jury erred 
in making such award. It is not improbable that I should hâve awarded 
a somewhat smaller amount if I were to hâve determined the case, 
but at this stage my views on this subject ought not to control. The 
cases cited by plaintiff ail hold that the matter of assessing damages 
in actions for injuries sustained by reason of the négligence of a de- 
fendant is entirely within the province of the jury, and that there 
should be no interférence by the court, unless the amount is so ex- 
cessive as to show that it resulted from passion or préjudice on the 
part of the jury. 

In Van Sickel v, Ilsley, 75 Hun, 537, 27 N. Y. Supp. 1113, the 
plaintiff sustained injuries similar to those of the plaintiff in suit. The 
jury rendered a verdict of $3,300, and the Appellate Division for the 
Fourth Department did not think the verdict excessive. In Eldridge 
V. Atlas Steamship Co., 58 Hun, 96, H N. Y. Supp. 468, three fingers 
were lost by the plaintiff while operating a steam winch on a steam- 
boat, and the verdict of $3,700 was sustained. In Borgeson v. U. S. 
J'rojectile Co., 2 App. Div, 57, 37 N. Y. Supp. 458, there was a loss 
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of the middle finger and the impairment of the first and third, and the 
court reduced the verdict f rom $8,000 to $5,000. In Teeft v. Buffalo 
Dry Dock Co., 147 App. Div. 918, 131 N. Y. Supp. 1146, the injuries 
were a broken right thumb on the hand of a carpenter, and the ap- 
pellate court was of opinion that $3,500 was not excessive. 

Thèse décisions are persuasive of the reasonableness of the verdict 
at bar, and lead to a déniai of the motion. 



KRAVER V. ABRAHAMS. 

(District Court, B. D. Peimsylvania. Mardi 1, 1913.) 

No. 2,178. 

1. Bankeuptcy (§ 302*) — Action by Trustée — Pleadino. 

Under Bankr. Act July 1, 1898, c. 541, § 47a (2), 30 Stat. 557 (U. S. 
Conip. St. 1901, p. 3439), as amended by Act June 25, 1910, c. 412, § 8, 
36 Stat. 840 (U. S. Comp. St. Supp. 1911, p. 1500), which vests a truistee 
with the rights of a .iudgment créditer holding an exécution duly re- 
turned uusatisfled as to property not in possession of the court, it is not 
necessary for a trustée, in au action to reeover property alleged to hâve 
heen preferentially or fraudiilently traiisferred, to allège that the assets 
are not sufflcient to pay creditors in full. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 456, 457; 
Dec. Dlg. § 302,*] 

2. Pleading (§ 64*) — Dxtpmcity — Action bt Teitstee in Bankbtjptcy. 

A statement of claim m an action l)y a trustée in bankruptcy to re- 
eover property transferred by the bankrupt Is not multifarious, because 
it seeks to reeover on the alternative grounds that the transfer was el- 
ther f raudulent or preferential. 

[Ed. Note.— For other cases, see Pleading, Cent Dlg. §§ 134-137; Dec. 
Dig. § 64.*] 

3. Bankkuptcy (§ 293*) — Action by Trustée— Jurisdiction. 

Under Bankr. Act July 1, 1898, e. 541, §S 001>, 67e, 30 Stat. 662, 564 
(U. S. Comp. St. 1901, pp. 3445, 3449), as amended by Act Feb. 5, 1903, c. 
487, §§ 13, 16, 32 Stat. 799, 80O (U. S. Comp. St. Supp. 1911, pp. 1506, 
1509), which vests courts of bankruptcy wlth jurisdiction of suits by trus- 
tées to reeover property transferred elther preferentially or fraudulently, 
a District Court of the United States, which is a court of bankruptcy 
under the act, has jurisdiction of such a suit, altiiough It is brought as 
an action at law, slnce it Is not In any case a proceedlng in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. |§ 411, 417; 
Dec. Dlg. § 293.*] 

At Law. Action by one Kraver, trustée in bankruptcy, against one 
Abrahams. On demurrer to statement of claim. Overruled. 

D. H. Solis-Cohen and A. L. Moise, both of Philadelphia, Pa., for 
plaintiff. 

H. L. Barroway and B. D. Oliensis, both of Philadelphia, Pa., for 
défendant. 

THOMPSON, District Judge. The plaintiff, as trustée ,in bank- 
ruptcy, sues in assumpsit to reeover from the défendant the sura of 
$3,500 upon a transaction consisting of the payment of money by the 
bahkfupts to the défendant within one month of the filing of the péti- 
tion in bankruptcy against thera, which payment was averred to hâve 

»For other cases see same topic & § numbeb in Dec. & Am. Dlfes. 1907 to date, & Rep'r Indexes 
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been made when the bank-rupts were insolvent, and under circum- 
stances alleged to amount either to an unlawful préférence under sec- 
tion 60b or to a fraudulent transfer under section 67e of the Bank- 
ruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 562, 564 [U. S. Comp. 
St. 1901, pp. 3445, 3449]). 

[ 1 ] The défendant demurs, upon the ground that the statement con- 
tains no averment that the trustée, the plaintiiï, has not sufficient as- 
sets on hand to pay ail the bankrupts' creditors in fuU, relying upon 
the cases of Mueller v. Bruss, 8 Am. Bankr. Rep. 442, 112 Wis. 406, 
88 N. W. 229, and Prescott v. Galluccio (D. C.) 21 Am. Bankr. Rep. 
229, 164 Fed. 618, in which it was held that, in a suit to set aside a 
transfer of property by the bankrupt upon the ground that it was 
fraudulent as to creditors, the trustée must aver and prove that the 
property of the bankrupt is not sufficient to pay his creditors in full. 
The rule laid down in the cases cited was based upon the ground that 
the trustée has no rights superior to the creditors whom he represents, 
and that, even if the transfer is fraudulent, there is no right to avoid 
it unless it appears that the assets of the bankrupt estate are insufficient 
to pay the creditors in full. The necessity, if it existed, to aver and 
prove a deficiency of assets, appears, however, to hâve been removed 
by the amendment of 1910 to section 47a (2) of the Bankruptcy Act 
(Act June 25, 1910, c. 412, § 8, 36 Stat. 840 [U. S. Comp. St. Supp. 
1911, p. 1500]), by which it is provided that as to ail property not in 
the custody of the bankruptcy court the trustée shall be deemed vested 
with ail the rights, remédies, and powers of a judgment créditer hold- 
ing an exécution returned unsatisfied. In other words, under the 
amendment, where a transfer is alleged to hâve been fraudulent as to 
creditors, and insolvency is alleged to bave existed at the time, the 
trustée is in the position of a créditer who has proved by an exécu- 
tion returned unsatisfied that a deficiency of assets exists. There is, 
therefore, no necessity for its averment in the statement of claim. 

[2] The défendant further demurs that the statement of claim is 
multifarious and inconsistent, in that the plaintifE seeks to recover 
upon the grounds of an unlawful préférence under section 60b, and a 
transfer for the purpose of hindering, delaying, and defrauding cred- 
itors under section 67e. As was said by Judge Holt in Wright v. Skin- 
ner (D. C.) 14 Am. Bankr. Rep. 500, 136 Fed. 694: 

"It is not necppsarily impossible tliat the payment may liave been at tlie 
same time a préférence, and a payment made with intent to hinder, delay, 
and defraud creditors ; and, if it is either, it seems to me that the bill may 
be drawn so as to meet the alternative. There is alleged in thèse bills one 
transaction, eonsisting of a payment of money. The plalntiflf .allèges that it 
amounted to either a préférence or a fraudulent payment, and that in ei- 
ther case he is entitled to its return. I cannot see in such an allégation any 
such Inhérent Inconsisteney as there is in tliose cases in which it has been 
held to be not permisslble to unité two absolutely inconsistent causes for 
équitable relief." 

See, also, to the same effect, Bryan v. Madden, U Am. Bankr. Rep. 
763, 38 Mise. Rep. 638, 78 N. Y. Supp. 220. 

[3] The remaining ground of demurrer is to the jurisdiction of the 
court. The contention of counsel is that the suit was brought in the 
United States District Court sitting as such, and not as a bankruptcy 



784 203 FEDERAL REPORTER 

court, and in support thereof section 23b. of the Bankruptcy Act, as 
amended by Act Feb. 5, 1903, c. 487, § 8, 32 Stat. 798 (U. S. Comp. 
St. Supp. 1911, p. 1499), is cited, which reads as foUows : 

"Suits by the trustée phall oiily be brouglit or proseeiited in the ctmrts 
where the banknipt, whose estate is beiiig adiniuistered by sucli trustée, 
might hâve brouglit or prosecuted them if proceediugs in banlcruptcy liad uot 
been iiistituted, uiiless by cousent of the proposed defeudaut, except snits l'or 
the recûvery of property uuder section 60b, section G7e, aud section 70e." 

After the décision of the Suprême Court in Bardes v. Bank, 178 
U. S. 524, 20 Sup. Ct. 1000, 44 L. Ed. 1175, the three sections covered 
by the exception in section 23b were amended in 1903, by adding: 

"And for the purpose of such recovery auy court of baiU;ruptcy, as here- 
int)efore deflued, and auy state court wliich would luive liad juri-sdictlon if 
l)ankruptey had not Interveiied, shall hâve concurrent jui'isdictlon." 

Section 1 of the act provides that courts of bankruptcy shall include 
the District Courts of the United States, and section 2 provides that 
the courts of bankruptcy as hereinbefore defined, among others, the 
District Courts of the United States, are thercby made courts of bank- 
ruptcy, and are invested with such jurisdiction at law and in equity 
as will enable them to exercise original jurisdiction in bankruptcy pro- 
ceedings to (15) make such orders, issue such process, and enter such 
judgments in addition to those specifically provided for as may be nec- 
essary for the enforcement of the provisions of this act. 

A proceeding instituted by a bankrupt's trustée to set aside fraud- 
ulent conveyances or illégal préférences is not a proceeding in bank- 
ruptcy, but is ancillary to such a proceeding, and authorized by the 
Bankruptcy Act to be instituted in either the fédéral District Court or 
in a state court of compétent jurisdiction. It must be governed, so far 
as pleading and practice are concerned, by the lavvs and rules of the 
court vvherein it is instituted. Westall et al v. Avery, 171 Fed. 626, 96 
C. C. A. 428; Pond v. New York National Exch. Bank (D. C.) 124 
Fed. 992. 

In the latter case Judge Holt said : 

"Such a suit i.s not a bankruptcy case, witliin the nieaning of tlie provi- 
sion in the amended act." 

In Westall v. Avery it was held that the procédure in a bill in eq- 
uity brought by a trustée in a fédéral court is governed by the equity 
practice and principles of the fédéral courts. 

In the présent case, the trustée, having a remedy at law, chose to 
proceed by an action at law, rather than in equity, and in actions at law 
the practice in the fédéral courts is governed by section 914, Rev. St. 
(U. S. Comp. St. 1901, p. 684), which provides for a conformity in 
practice and pleadings in civil suits at law with the practice and plead- 
ings in the courts of record in the state within which the District 
Court is situated. The action in this case was brought in the District 
Court, which is invested with jurisdiction as a court of bankruptcy, 
and ail of the jurisdictional facts necessary to sustain the action in this 
court are set out; but, being an action at law, the process and plead- 
ings and procédure properly conformed to those applying to other ac- 
tions at law. 

The demurrer is overruled. 
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WESTERN UNION TELEGRAPH GO. et al. v. AMERICAN BELL TELE- 
PHONE CO. 
AMERICAN BELL TELEPHONE CO. v. WESTERN UNION TELEGRAPH 

CO. et al. 

(Circuit Court of Appeals, First Circuit. Mareh 18, 1913.) 

Nos. 938, 939. 

1. TELEGBArnS AND TEI.Ei>HO^-ES (§ 16*) — COKTBACTS BeTWEEN CoMPANIES — 

Stock Division — Accounting — Apportionment. 

Coinplaluant transferred to défendant ail Its téléphone business and 
patents in conssideration of a payment by défendant of 20 per cent, of ail 
reutals or royalties received from liconses or leases for téléphones. Dé- 
fendant grauted perpétuai licenses to local conipanies and exchanges, re- 
ceiving therefor a proportion of the stock of each local eompany, and also 
rentals for instruments used by it. HcU, that such stock so received 
haviiig beeu held to be rentals or royalties within the contract, and de- 
fendant having so confused its reeeipt thereof that there was no practical 
basis ou -(vhicli an apportionment could be worked out on the theory that 
the contract only ran for 17 years during the life of the patent, while 
the licenses were unliinited, a decree refusing apportionment was proper. 

lEd. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dig. 
§ 10; Dec. Dlg. § 10.*] 

2. Appeal and Error (§ 1071*) — Review — Pre,judice — Evidence — Refusal 

OF Mastek to Report. 

Refusal of a master to take down ail the évidence vi'hich défendant 
proposed to introduce and report the same to the court was not ground 
for reversai of a decree entered on the master's report, where the matter 
so eliminated proved to be immaterial. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 4234- 
4239 ; Dec. Dig. § 1071.*] 

3. Teleqbapiis an'd Téléphones (§ 16*) — Contract Between Companies — 

accodnting. 

Where défendant téléphone conipany agreed to pay complainant tele- 
graph conipany 20 per cent, of ail rentals and royalties received from 
licenses or leases for téléphones in considération of a transfer of coin- 
plaiuant's téléphone business, défendant was not relieved from liability 
to account for 20 per cent, of such receipts by reason of the fact that the 
licenses and receipts also included the receipts from private Unes, long- 
distance telephoning, etc., only to the extent of the (jualified use, and 
not including any exclusive ten-itorial rights for exchange.s or long-dis- 
tance telephoning. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dig. 
§ 10; Dec. Dig. § 16.*] 

4. Telegraphs and Telepiiones (§ 16*) — Contract Between Companies — 

accounting. 

Where défendant agreed to pay complainant 20 per cent, of its receipts 
from licenses to use téléphones in considération of a transfer of com- 
plainant's téléphone business, aud défendant received stock in local télé- 
phone companies in considération of licenses to use complainant's phones, 
the fact that the licenses stipulated that addltional payments might be 
inade for use of call bells and other incideiital matters in which com- 
plainant had 110 interest did not afifect complainant's Interest in the 
stocks so received ; défendant never havIng exaeted any additional 
royalties on account of such incidentals. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent Dig. 
§ 10; Dec. Dig. § 16.*] 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
203 F.— 50 
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5. TeLEQBAPHS and TELEPHONES (§ 16*) — CONTRACT BETWEEN COMPAXIES— 

ACCOTJNTING EXTEATEKBITOBIAL OR PRIVATB-LINE SERVICE. 

A contract, by whlch défendant agreed to pay complainant 20 per cent, 
of the amount recelved from téléphone licenses, provided that the rlglit 
to eonnect téléphonie district or exchange Systems for the purpose of 
Personal conversation between persons at the instruments, and the rlght 
to use téléphones on ail Unes not forming a part of a téléphonie district 
or exchange System for sueh personal conversation, were to remain ex- 
cluslvely with the défendant. Ileld that, where there was no évidence 
that défendant, iu good faith, ever made any spécifie grant of the use of 
a spécifie number of téléphones on Unes between téléphone exchanges 
known as extraterritorial Unes, Independent of any licenses for télé- 
phones, it was not entitled to any déduction in its accçuntlng for extra- 
territorial or prlvate-line telephonlng. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dlg. 
§ 10; Dec. Dlg. § 16.*] 

6. Telegraphs and Téléphones (§ 16*)— Contbaots Between Companies — ■ 

accouniiing^expendituees. 

AVhere défendant lield stock in certain téléphone corporations, a per- 
centage of whieh belonged to complainant under a contract, voluntary ex- 
penditures made by défendant in order to increase the value of sueh 
stock, for which no obligation was assumed in any way by complainant, 
could not be considered in determinlng the amount complainant was en- 
titled to reçoive. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dig. 
§ 10; Dec. Dig. § 16.*] 

7. Telegraphs and Téléphones (§ 16*) — Contracts Between Companies — 

Construction — Division of Rentals. 

As there was ouly oue equlty which the Western Union is entitled to 
the beneflt of, the stocks to be accounted for were subject to the com- 
mission of 30 per cent, uoniiuated m the contract. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dlg. 
§ 10; Dec. Dig. § 16.*] 

Appeals from the Circuit Court of the United States for the Dis- 
trict of Massachusetts; L,e Baron B. Coït, Judge. 

Suit in equity by the Western Union Telegraph Company and 
others against the American Bell Téléphone Company. From a de- 
cree (187 Fed. 425) confirming a master's report, both parties appeal. 
Affirmed. 

Josiah H. Benton, of Boston, Mass., and Rush Taggart, of New 
York City, for Western Union Telegraph Co. 

Frederick P. Fish, John C. Gray, and Roland W. Boyden, ail of 
Boston, Mass. (Charles H. Swan, of Boston, Mass., on the brief), for 
American Bell Téléphone Co. 

Before PUTNAM, Circuit Judge, and ALDRICH and BROWN, 
District Judges. 

PUTNAM, Circuit Judge. Thèse are cross-appeals from a judg- 
ment entered in the Circuit Court for the District of Massachusetts 
on February 20, 19 U. This bill was brought originally by the West- 
ern Union Telegraph Company against the American Bell Téléphone 
Company, and, after various proceedings in the Circuit Court, came to 
this court on appeal by the Western Union Telegraph Company and 

•For other cases see same topio & S ncmbee in Dec. à Am. Dlgs. 1907 to date, & Rep'r Indexes 
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its coproponents against a decree in the Circuit Court in favor of the 
respondent there, the American Bell Téléphone Company. On Octo- 
ber 6, 1903, we entered a judgment as follows: 

"The decree of the Circuit Court is reversed ; the case le renianded to that 
court to enter a decree for the coinplainaiits for an accountlng and for fur- 
ther proceedings In accordance with our opinion ; and the appellants recover 
their costs of appeal." 

Pursuant to this judgment a mandate duly issued to the Circuit 
Court for the District of Massachusetts, which latter court referred 
the case to a master, which master duly made his report to the Circuit 
Court in favor of the complainants ; and thereupon such proceedings 
occurred that the Circuit Court passed down its opinion on February 
20, 1911 (187 Fed. 425, and séquence), and entered a final decree in 
favor of the complainant, the Western Union Telegraph Company, on 
April 4, 1911, as follows: 

"Coït, J. This case came on to he heard before me upon the master's re- 
port, the plaintiffs' exceptions thereto, flled September 28, 1900, the defend- 
ant's exceptions thereto, flled October 15. 1909, respectively, and upon the 
motion of the plaintiffs, filed October 28, 1909, as to confirmation of the mas- 
ter's report. 

"The case was argued by counsel, and upon considération thereof it is or- 
dered, adjudged, and decreed that the exceptions to the master's report are 
overruled and the report confirmed. 

"And it appearing that the Bell Téléphone Company of BufCalo, the Central 
New York Téléphone & Telegraph Company, the Empire State Téléphone & 
Telegraph Company, the Hudson River Téléphone Company, and the New 
York & Pennsylvania Téléphone & Telegraph Company hâve since April 1, 
1909, been Consolidated witU other companles and are no longer in existence, 
and that in connection with such consolidation the défendant received for 
its shares in said Bell Téléphone C-ompany of Buffalo on September 30, 1909, 
the sum of $93.50 per share, for its shares in the Central New York Télé- 
phone & Telegraph Company on April 30, 1909, the sum of $65 per share, for 
Its shares in the Empire State Téléphone & Telegraph Company on April 27, 
1909, the sum of $40 per share, for its shares in the Hudson River Téléphone 
Company on April 27, 1909, the sum of $C6% per share, and for its shares 
in the New York & Pennsylvania Téléphone & Telegraph Company on April 
27, 1909, the sum of $50 per share, and It appearing further that the name 
of the City & Suburban Téléphone Association has been changed to the Cin- 
cinnati & Suburban Bell Téléphone Company, it is further ordered, adjudged, 
and decreed that the défendant assign, transfer, and deliver to the plaintiffs 
wlthin 60 days — 

168 shares of the capital stock of the Bell Téléphone Company of Mis- 

souri : 
1.281.46069 shares of the capital stock of the Bell Téléphone Company of 
Pennsylvania ; 
C98.775 shares of the capital stock of the Central District & Printing Tel- 
egraph Company ; 
1,700.0844 shares of the capital stock of the Central Union Téléphone Com- 
pany ; 
2,116.8 shares of the eaiiital stock of the Cincinnati & Suburban Bell Tel- 

^ ephone Company ; 
392 shares of the capital stock of the Cleveland Téléphone Company; 

1,292.256 shares of the capital stock of the Colorado Téléphone Company ; 
1,581.06578 shares of the capital stock of the Cumberland Téléphone & Tele- 
graph Company ; 
154.56 shares of the capital stock of the Michigan Téléphone Company ; 
616.9156 shares of the capital stock of the Missouri & Kansas Téléphone 
Company ; 
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560.69419 sliares of tlie capital stock of the Nebraskà Teleplione Company ; 
3,360.42 shares of the capital stock of tlie New Eugland Téléphone & Tele- 
srapli Company ; 

779.94 shares of the capital stoclc of the Northwestern Téléphone Ex- 
chanse Company ; 

322.98 shares of the capital stock of the Providence Téléphone Com- 
pany ; 

273 shares of the capital stock of the Rocky Mountain Bell Téléphone 

Company ; 

400 shares of the capital stock of the Southern Bell Téléphone & Tele- 

grai)h Company ; 

735 shares of the capital stock of the Southern New England Télé- 

phone Company : 

840 shares of the capital stock of the Southwestern Telegraph & Télé- 

phone Company ; 

428.68 shares of the capital stock of the Wisconsin Téléphone Company. 

"And it is further ordered and decreed that the défendant pay to the plain- 
tiffs the suni of 11,645,765.49, being the principal sum found to be due by the 
uiaster as of April 1, 1909, together with $934,149.15, the aniount of interest 
found to be due by the master as of April 1, 1909, together with $194,748.92, 
l)eing interest upon the aforesaid principal sum from April 1, 1909, to March 
20, 1911, together with $172,023.77, being the cash dlvldends received on 
stocks enumerated by the master between April 1, 1909, and March 20, 1911, 
and $10,888.51, being interest on said dividends from the dates when they 
were respectively received to March 20, 1911, together with $162,028.53, being 
the payments received by the défendant for tlie shares of stock in the Bell 
Téléphone Company of BufCalo, the Central New York Téléphone & Telegrapb 
Company, the Empire State Téléphone & Telegraph Company, the Hudson 
Kiver Téléphone Company, and the New York <& Fennsylvania Téléphone & 
Telegraph Company, to whlch, under the ternis of the master's report, the 
plaintifCs are entltled, together with $17,035.94, being the interest upon said 
payments from the tlmes when they were respectively received to Mardi 20, 
1911. 

"And it also appearing that on September 15, 1909, the défendant received 
a stock dividend of 2 per cent, on the sliares held by it in the Cumberland 
Téléphone & Telegrapli Company, which was paid to it in stock of the Amer- 
ican Téléphone & Telegraph Company at par, of which stock 31.6213 shares 
should be transferred to the plaintlffs, and that on October 15, 1909, the de- 
fendant received a dividend on said shares thus due to the plaintlffs of $63.24, 
iind that on November 19, 1909, it sold said shares at $141.12 per share, 
amounting to $4,462.40, it is further — 

"Ordered and decreed that the défendant pay to the plaintifCs said dividend, 
and the amount received for said shares, being together $4,525.64, and Inter- 
est thereon from the tlme when said dividend and the price of said shares 
were respectively received to Mardi 20, 1011, amounting to $363.16, being a 
total of $4,888.80. The total aniount thus ordered and decreed to be paid by 
the défendant to the plaiutiffls, with interest thereon from March 20, 1911 (to 
which date interest bas beeu computed in making tliis decree), until paid, is 
three million, one huudred forty-one thousand,- tive hundred twenty-nine dol- 
lars and eleven cents ($3,141,529.11)." 

From this final decree the complainants and the American Bell Télé- 
phone Company each entered an appeal to us, which are the appeals 
now under considération. 

It is convenieiit throughout this opinion to use the expression 
"Western Union" as denoting ail the original complainants, and the 
expression "American Téléphone'" as designating the original respond- 
ent. 

We perceive it necessary to observe that we do not find in the brief s 
any concise statement presenting succinctly the questions involved in 
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the manner in which they are raised, or any setting out separately and 
particularly of each error asserted and intended to be urged, ail as 
required by our rules, and ail in such manner that we are sure we 
completely apprehend ail and fully what is intended by the parties to 
be brought to" our attention in the manner so intended. If, theref ore, 
we hâve overlooked any considérations, it must be attributed, at least 
in part, to this deficiency, and net be regarded wholly as our own 
inexcusable failure. 

It is not necessary to set out specifically the errors assigned, as 
there is no claim that'the Circuit Court omitted to rule upon any of the 
matters to which they relate. Therefore, the substance of ail of them 
will be found by turning to the opinion of the Circuit Court, reported, 
as already stated, in 187 Fed. 425. There were opinions rendered in 
both the Circuit Court and the Circuit Court of Appeals prior to those 
which we hâve already cited; but it is not necessary to recur to 
them. Moreover, the opinions already referred to of this court of 
October 6, 1903 (125 Fed. 342, 60 C. C. A. 220), and of the Circuit 
Court of February 20, 1911 (187 Fed. 425), so fully state the facts 
herein involved and the conclusions of law heretofore reached that it 
would be a mère tedious waste of time to undertake to set them out 
anew. Also, the Circuit Court in its opinion of February 20, 1911, 
so closely followed the opinion of this court of October 6, 1903, and 
its mandate issued in pursuance thereof, that it is not necessary to 
reiterate the conclusions of law now involved, except as to spécifie 
matters which we will especially consider herein. 

The issues involved. are so important, the facts to which they re- 
late are so extensive, and the propositions of counsel pro and con 
were discussed, as they properly should hâve been, at such length and 
with such ability that necessarily our review of the conclusions of the 
Circuit Court, as shown by its opinion of February 20, 1911, has oc- 
cupied much time, and has even delayed the case on account of our 
désire to revise from time to time the impressions which we had re- 
ceived. In this connection we must observe that counsel hâve, directly 
and indirectly, challenged with considérable détail the conclusions we 
reached and embodied in our interlocutory decree; and yet we hâve 
been unable to justify ourselves in changing the views which were 
therein given efïect. Consequently, we confine this opinion to those 
matters of détail which were not brought to our attention before the 
interlocutory decree was entered, and which naturally did not arise un- 
til the report of the master caine in. Fortunately, while thèse matters 
are of much conséquence, and required much attention from tlie par- 
ties, the Circuit Court, and ourselves, the conclusions we hâve finally 
reached can be put in comparatively simple form. 

[1] We will first consider what may be called the question of ap- 
portionment. This was a matter of détail, which, of course, was never 
in order for discussion by us until now. 

The brief for the Téléphone Company says as follows : 

"Tlils meaus simpl,y this : ïhe Western Uniou eannot possibly be entltled 
to share in ail the stock. If entltled to share in stock at ail, It is fairly en- 
titled to share only in a part, and the smaller part, of each stock payment. 
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Cousidering the question broadly, and without resort to mathematies, it Is 
plain that more than half of the stock must be eliminated from the account- 
Ing, because more than half of each stock payment reijreseiits a commutation 
or advanee payment of additional rentals wliich, if recelved at ail, would 
hâve been received after November 1, 1896, wheu the right of the Western 
Union to share in rentals ceased." 

This proposition was met by the learned jtidge of the Circuit Court 
in the following language : 

"I flnd nothing in the opinion of the Circuit Court of Appeals to warrant an 
apportionment of elther dividends or stock, as elaimed by the défendant. 
The téléphone patents \yere comblned in the hauds of the défendant uiider 
the contract of Novenilier 10, 1879. The contra et run for 17 years, and pat- 
ents are granted for 17 years. Thls, therefore, was the period of the mouop- 
oly secured by the patents, and hence the period during whieh thèse patents 
would be by far the most valuable. Under thèse conditions it would seeni 
qulte impossible to apply any équitable or sati.sfactory method of apportiou- 
ment to this stock. 

"Again, se far as the Court of Appeals has in any way reïerred to this 
snbjeet, what it said is agaiiist the defendant's claim. In the flrst place, 
it treats this stock as the équivalent of money. Fnrther, in the course of 
Its opinion, the court observes: 

" 'If, for example, in lieu of the "ten dollars per anuuni," named in par- 
agraph 2 of article 1, the téléphone company received, elther In shares of 
stock or money, $100 for a 10 years' llcense, which seenis to hâve been oom- 
monly granted, or $170 for a perpétuai llcense, whlch would mean the en tire 
17 years for whlch the contract ran, elther hypothesis readily computes au 
annual rental of $10; and, if received in advanee, it must likewise be ac- 
counted for in advanee.' 

"The cdùrt hère appears to treat the period of 17 years, as applied to the 
contract of November 10, 1879, as the etiuivalent of a perpetuity, although it 
eannot Be sûidthat this language of the court is a couclusive findlng on this 
question." 

The Circuit Court also quoted quite at length from the findings and 
rulings of the master. It was of the opinion tliat it was soinewhat 
guided by what had been already said by the Court of Appeals ; but 
this question was not considered by the Court of Appeals, as already 
said. We, however, accept the proposition of the learned judge of 
the Circuit Court to the efïect that the conditions were such that "it 
would seem quite impossible to apply any équitable or satisfactory 
method of apportionment to the stock" to which the learned judge 
particularly referred. 

We, however, dispose of ail questions of apportionment as f ollows : 
On the whole, we conclude that, while there might be some equity for 
apportionment, we are compelled to accept broadly the conclusion on 
this topic of the learned judge of the Circuit Court, because there is 
no practical basis on which apportionment could be worked out. This 
is on the ground that the substance of what was coriveyed by the télé- 
phone company to its licensees and grantees of ail kinds was the use 
of the téléphones during the life of the patents which it controUed, 
and which were coterminous, for the most part, with the contract on 
which this suit is based ; and because, also, everything for the period 
which might follow the expiration of the contract was of an eva- 
nescent and disappearing character, which could not possibly be esti- 
niated, and which, in the light of the subject-matter of the contract, 
involved nothing for which any party, any licensee or any grantee, 
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yielded any considération within the four corners of thèse proceedings. 
This condition, and thèse conséquences thereof, arise eut of the fact 
that the téléphone company voluntarily accepted, in lump, single un- 
divided considérations, and this during the currency of the contract 
on which this suit is based ; and though in certain instances and cer- 
tain aspects the considérations might hâve been of a continuing char- 
acter, the fact that they were indivisible in their nature was caused by 
the voluntary action of the téléphone company. While not particu- 
larly illuminating so far as this case is concerned, yet for one who 
desires to know how far reaching, under équitable rules, is the doc- 
trine of confusion of goods, we refer to the latest application thereof 
by the Suprême Court in Westinghouse Co. v. Wagner Co., 225 U. 
S. 604, 614, 615, 618, 621, 622, 32 Sup. Ct. 691, 56 L. Ed. 1222. 

A question is raised with référence to the refusai on the part of the 
master to admit certain évidence ofïered by the téléphone company. 
We are unable to find this stated in a form in which we can compre- 
hend it with certainty, except as given in the opinion of the learned 
judge of the Circuit Court, as follows: 

"Stated more fully, the défendant eontended that under the décision of the 
Circuit Court of Appeals the reeovery by tlie plaintilïs under article 1 of the 
eontraet of November 10, 1879, was limlted to such portion of tliis stocli as 
may be attributed to the right or license to use telejihones, and that the dé- 
fendant was entitled to show varions other co]isiderations for this stoclv, 
both within and outside the terms of the license contraets. Among thèse 
other considérations the défendant clainied the followiug: 

"1. Value of connection with the Bell systeni. 

"2. Value of right to use subsidiary apparatus. 

"3. Value of right to carry on extraterritorial business. 

"4. Value of surrender of options. 

"The master llmited his inquiry into this svib.ject of considération to the 
license contraets themselves, and excluded the defendant's testiuiony as to 
tlie value of considérations outside thèse contraets ; that is, the value of con- 
sidérations involved in the licensee's connection 'with tlie great Bell organiza- 
tion, protection agalnst patent suits and infrlngements, flnancial assisiance, 
the services of Its great engineering and electrical talent, the connection with 
its extraterrltorial lines, and the whole extraterritorial business.' " 

This is apparently, in part at least, what was ref erred to in the argu- 
ments before us by the téléphone company vvhen it urged with full- 
ness that the téléphone offered only the possibility of profit which 
would never hâve come into being without other machinery just as es- 
sential as the téléphone itself ; that the profits could not hâve been ob- 
tained without the control of the essential additional apparatus ; that 
the Bell Company could not utilize its opportunities, unless it could de- 
vise and control an eflficient organization and system of carrying on its 
business ; that the Bell Company controlled the téléphone after the 
most arduous struggle; that it developed, bought, and controlled the 
other essential apparatus and the patents upon it; that, in this and 
other ways explained by it, it developed the possibility of profits Into 
reality, and brought thèse profits into the Bell treasury ; and that thèse 
and other incidental features became of the utmost importance. Ail 
this was a matter of course, unless it was assumed that the owner 
of the téléphone patents was to be absolutely supine, and wait for an 
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overruling Providence to give it the profits which might possibly ensvie. 
In other words, ail this was bargained for in the contract of 1879, on 
which this litigation rests. It was covered in advance by the agree- 
ments contained in that contract for the apportioning of the financial 
results. 

[2] The téléphone company, however, claims that, under the rule 
in Blease v. Garlington, 92 U. S. 1, 23 L. Ed. 521, the master was 
bound to take down seriatim, and perhaps Verbatim, ail the évidence 
which the téléphone company proposed to introduce, and report it to 
the court. As the évidence offered was so far outside the case, we 
cannot conceive that the téléphone company can complain to us ef- 
fectively on that account. The master, moreover, did, in an exhibit 
attached to bis report, give an outline of the évidence ofifered and 
which he excluded, stating that he gave its subject-matter and gênerai 
purport. We are not prepared to admit that Blease v. Garlington re- 
quires in any view more than this, or especially that it requires us, as 
the final court of appeal, to reverse the judgment of the Circuit Court 
on account of any matter which would prove to be immaterial ; and 
we will await further instructions from the Suprême Court before 
acceding to such propositions. 

[3] So far as the "value of the surrender of options" is concerned, 
the topic has been treated by the learned judge of the Circuit Court 
in precisely the manner pointed out by us. As for the rest, so far as 
anything hère involved is concerned, the licenses were ail expressed to 
be mainly for the use of téléphones. So far as they related to private 
lines and long^distance telephoning, they gave only a qualified use, 
which was even less than the f uU use which might bave been given ; 
so that, as a part cannot be more than the whole, the conclusions of 
the learned judge of the Circuit Court on this topic will be found to 
hâve been right. It might hâve been otherwise if the several licenses 
had expressly included exclusive territorial rights for exchanges or 
long-distance telephoning. 

[4] Coming to the proposition in the opinion of the learned judge 
of the Circuit Court, to the effect that the téléphone company claims 
that the stocks received by it were not to be attributed solely to the 
licenses to use téléphones, but to varions other considérations, both 
within and without the terms of the license contracts, it is said that, 
while the licenses stipulated that additional payments might be made 
for the use of call bells and other incidental matters, yet in fact no 
such payments were made; the proposition being that the lessees, 
from the beginning, used ail this incidental apparatus by virtue of the 
provisions in the licenses, and that the téléphone company never did 
exact additional royalties on that account. Whether it be so or not 
becomes immaterial in this case, because, if the téléphone company 
had exacted them, the complainant would not bave been entitled to 
anything additional on that account. If it did not exact them, it was 
for considérations, of course, of its own, as to which, so far as this 
record is concerned, the Western Union had no part and no concern. 

[5] A more serions difficulty arises from the following provision of 
article 13 of the contract in suit hère, as follows; 



WESTERN UNION TELEGRAPH CO. V. AMERICAN BELL T. CO. 793 

"(1) The right to connect teleplioiile district or exchanse Systems for the 
purpose of Personal conversation between persons at tlie instruments, and 
the right to use telepliones ou ail lines not forming a part of a téléphonie 
district or exchange systeni for such Personal conversation (except so far as 
llcenses for private lines are to he granted to the party of the first part under 
article 14) are to remain exclusively with the party of the second part, and 
those liceused hy it for the purpose." 

There are some qualifying sentences following, which are not nec- 
essary to be repeated hère. It is plain that, if peculiar rights to con- 
nect, or other spécifie rights for what are called hère extraterritorial 
or private-Hne telephoning, could hâve been and had been granted by 
the téléphone company as essential snbject-matters, and, as it were, 
independently of any licenses for téléphones, what might hâve been in 
good faith received therefor could not hâve come into this accounting; 
but there is no proposition hère of anything of that nature, and there 
is no évidence of a tangible character that the téléphone company ever 
receiveO anything for such grants. Turning, for example, to the sam- 
ple contract for extraterritorial Connecting lines, we find that it starts 
with a grant of the use of a spécifie number of téléphones upon lines 
between téléphone exchanges, which is what is covered by the expres- 
sion "extraterritorial lines." The téléphones, however, were limited 
by the licenses to thèse spécifie uses. The contracts, of course, pro- 
vided that each licensee might "avail itself of, and enjoy, the right of 
Connecting with the exchange Systems established within said terri- 
tory" ; that is, the territory within which, according to what preceded, 
the licensed téléphones might be used. This additional privilège con- 
tained certain modifications and restrictions, which we need not recite. 

The learned judge of the Circuit Court quoted extensively from the 
report of the master, showing the grounds upon which he made no 
allowance to the téléphone company on this account, and affirmed the 
master's position. We reaffirm the conclusions of the learned circuit 
judge by also quoting from the master. We apply what we quote 
alike to extraterritorial lines and private lines, noting, however, that 
in this the master laid aside from his considération "subscriptions and 
tolls" being moneys received for rights to erect Connecting lines be- 
tween difi^erent exchanges and to connect them with such exchanges, 
and possibly something else. He then stated as follows : 

"I ruled that the extraterritorial licenses, for wliich stoclc was in part, 
taken, granted more than the right to use and rent téléphones on extra ter- 
ritorial lines, to wit, the right to construet such lines, connect theni with 
exchanges, and carry on a connectln.g Une business wltli them : aud that the 
latter right rested upon a différent considération than the right to use and 
rent teleiihones ; and also that the stock issned under the agreements for sncli 
licenses was attributable to the licenses as a whole, and not to any separable 
part or feature of them. Hut I rnled that, as in the case of exchange licenses, 
the main grant was of the right to use téléphones, as shown by the express 
déclaration of the licenses tlieni.selves that the 'right and license hereby grant- 
ed is the right and license to use said tele]ihoiies' to carry on Personal com- 
munications between ditïerent excliange districts over extraterritorial lines, 
etc. (O. H. p. 45;i) ; and tliat tlie right to build, connect, and operate Connect- 
ing lines, etc., while important and essential to thèse particular licensees, as 
the right to use call bells and other subsidiary apparatus was important and 
essential to ail licensees, was nevertheless incidental to the main grant. 

"The évidence which I consideied material furnished no nieans of ascertain- 
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ing the values of the différent licenses or their respective values In eoinpari- 
son witli each other, except that the extraterritoriai licenses wei'e resarded 
as less valuable than exchange licenses (D. E. 994) and more valualile tban 
])rlvate-line licenses (D. E. 995). And if the two parts or grants or extra- 
territorial licenses above referred to should properly be regarded as distinct 
and severable, and the stocks issued for such licenses (ïf ascertainable) appor- 
tionable between the two, the évidence furnlsbed no tangible rule or niethod 
by whlch any definite flnding of such relative values could be niade. Défend- 
ant asserted in its final brief that the license contracts tbemselves did not 
indicate or suggest any method of determining the comparative values of the 
différent licenses for which the stoclî vpas issued. Nor did the extraterri- 
torial licenses Indicate or suggest any method of determining the compara- 
tive values of the différent rights granted by them. I tlierefore declined to 
make any déduction from the stocks to be accounted for, on the ground that 
they were recelved in the case of extraterritorial licenses in part for some- 
thing other than the mère right to use and rent téléphones." 

As to private-line business, whatever is said in référence to the ex- 
traterritorial lines covers it fully. On the whole, there stands the 
essential fact that the Hcenses for the two classes of lines granted only 
qualified uses of téléphones, less than the full uses which might hâve 
been given. As licenses for téléphones limited to extraterritorial uses 
or private-line uses would not be available, except with the right to 
use those lines, that right might well hâve been assumed as incidental, 
even though not granted in terms ; and this so far that without that 
right thèse limited téléphone licenses would hâve been incomplète and 
inefïectual. 

For this reason no independent grants relative to private lines and 
extraterritorial lines were called for, and therefore none were given. 

Much has been said before us about the définitions of "rentals" and 
"gross rentals," and distinctions hâve been undertaken with référence 
thereto; but this was ail disposed of by us in 1903, and needs no 
further considération. 

What we hâve said about apportionment, exchanges, and long-dis- 
tance téléphones disposes for this case of ail the propositions made 
by the respondent, to the efïect that the permanent rights granted in 
exchange for the stocks to which this case largely relates were of the 
greafest importance and value. This is only another aspect of the 
same topics. 

[6] The claims made bv the respondent for reimbursements, or 
quasi reimbursements, considered in the opinion of the learned judge 
of the Circuit Court, were correctly disposed of. The expenditures 
made were of a purely voluntary character, for which no obHgation 
was assumed in any way by the complainants ; so that they could not 
be made tlie basis for any claim of compensation, either at law or 
in equity. 

The observations in référence to the question of reimbursement 
cover completely the claim that the accounting herelofore accomplished 
between the corporations should be reopened and readjusted. It is 
only another aspect of the same thing; and for that reason, and also 
for the reasons stated by the learned judge of the Circuit Court, none 
of the propositions of the respondent in référence to this topic can, 
be maintained. 
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In behalf of the Western Union, it is maintained that the rulings 
of the learned judge of the Circuit Court with référence to four spec- 
ified exchanges, at Philadelphia and elsewhere, so far as favorable to 
the téléphone company, were erroneous; but the obstruction which 
stands in the path of the Western Union as to thèse exchanges is that, 
while it dérives its remedy in this case wholly from the application of 
the most far-reaching rules of equity as applied to the relations of 
trustée and cestui que trust, whether technically or only substantially 
such, it overlooks the corresponding ability of equity in behalf of the 
téléphone company to trace through the whole of a séries of trans- 
actions in order to détermine the rights of the parties in view thereof , 
even though in the courts of the common law some links might be 
missing, and the original motive pow^er hâve ceased to operate. Hav- 
ing in view ail that both parties are entitled to in the light of funda- 
mental équitable rules, it is clear that the learned judge of the Cir- 
cuit Court was also right in his conclusions as to this topic. For 
those who désire to follow through ail the séries of events, either 
plainly connected with each other or only obscurely so, we refer them 
to the historiés of thèse four exchanges told by the master, because 
it is only the gênerai principle which we state which would be of any 
importance in any subséquent litigation. No future litigation can pos- 
sibly reproduce the spécial states of f acts which we are dealing with ; 
and therefore nothing would be gained by dwelling on them. 

[7] The Circuit Court ruled that the stocks to be accounted for by 
the téléphone company were subject to the commission of 30 per cent, 
reserved in the contract under considération. As there was only one 
equity to which the Western Union is entitled to the benefit of, it 
must, of course, take that equity with ail analogies relating to what 
was specifically nominated in the contract; therefore this ruling was 
plainly correct. 

Both parties having appealed, and each appeal f ailing, on each ap- 
peal the judgment is : 

The decree of the Circuit Court appealed from is affirmed, without 
interest, and without costs to either party. 



LIP.KRTY RRT>T. GOLD MINING CO. v. SMUGGLER-TJNION MINING CO. f 
(Circuit Court of Appeals, Eighth Circuit March 3, 1913.) 

No. 3,852. 

1. Mines and Minebals (§ 51*) — Conversion of Oee thom Mine — Measube 
OF Damages — "Reckless" ïrespass. 

In an action to recover damages for a willful and intentloual trespass 
to mining property by removing and converting ore tberefrom, it was 
not error for the court to instruet that the higher measure of damages 
should be allowed if the jury found that the ore was "recklessly" taken, 
since if défendant, with the means of ascertaining that it was the prop- 
erty of plaintifC, refused to use such means, and in recl:less disregard 

*.|'or other cases see same topic & § numbee in Dec. &. Am. Digs. 1907 to date, & Rep'r Indexes 
t r.eliearing denied May 15, 1913. 
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of tlie rights of the true owner appropriated it, the law will présume 
tliat It was doue intentlonally and willfuUy. 

[Ed. Note— For other cases, see Mines and Minerais, Oent. Dig. §§ 137- 
141; Dec. Dig. § 51.*] 

For otlier définitions, see Words and Phrases, vol. 7, pp. 5099-6001 ;, 
vol. S, p. 7781.] 

2..TBIAL {§ 145*) — Taking Questions fkom Jury — Authokity of Court. 

To, justlfy a court in withdrawing an issue from the jnry, it iiiiist 
appear tliat, giving the .évidence the strongest prohative force against 
the party asking l'or the withdrawal, there was no substantial évi- 
dence wlilch would warrant a jury in flnding that Issue against him. 

[Ed. Note.— For otlier cases, see Trial, Cent. Dig. §§ 328, 341; Dec. 
Dig. § 145.*] 

3. Mines and Minehals (g 51*) — Action fok Conversion of Ore hkom Mine 

—Questions ros Jury. 

l'h'idence considered, in an action for trespass by reiiioving and coii- 
verting ore from a mine, and iicJd to .in«tify the court in subinltting to 
the jury the question whether the taking of the ore was through mistake 
and in good faith, or iutentional and willful. 

|Kd. Note.— For other cases, see Mines and Minerais. Cent. Dig. §§ 
] 37-141; Dec. Dig. § 51.*] 

4. Mines and Minebals (§ 51*) — Action fob Conversion of Ore from Mine. 

• — Burden of Proof as to Intention of Teespassee. 

In an action of trespass for the reuioval and conversion of ore from 
a mine, where the taking is admitted or proved, it is presumed that the 
trespass was willful and iutentional, and the burden of proof rests on 
the défendant to establlsh the contrary by a ju'eponderauce of the évi- 
dence ; and tliis rule applies, althougli the ore was taken from a veiii of 
preeious métal under a niliiing claim, where extralateral rights niay exist 
in owners of other clainis. 

|Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. *;§ 137- 
141 ; Dec. Dig. § 51.*] 

5. Mines and Minerals (§ 51*) — Intentional Conversion of Oke from Mine 

— Measuke of Damages. 

In case of a willful and intentional trespass by the removal and con- 
version of ore from a mine, where it was inllled and treated by défend- 
ant hefore beiiig sold, the ineasure of damages recoverable is not the 
value of the ore at the mouth of the iniue, but the value of the lini.shed 
Ijroduct as sold. 

[Ed. Note. — For otlier cases, see Mines and Minerais, Cent. Die. §§ 137- 
141 ; Dec. Dig. § 51.*] 

6. Trial (§ 201*) — Instructions — Refusal of Requests. 

When a request for an instruction contalns two or more propositions of 
law, if oue of them is uusound, although the others may be good, it is 
not error to refuse the entire instruction. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 484, 000, 071, 073, 
075; Dec. Dig. § 2(il.*] 

7. Trial (§ 02*) — Evidence in Rbbuttal. 

Where a mlnlng coinpany, in an action against it for trespass by eon- 
vcrtiug ore taken from plaintift's claim. contended that when the très- 
].iass was committed it believed there vi'as a gap of a certain width be- 
tween the clainis of the parties, and its engineer and manager so tes- 
tified, it was not error to admit in rebuttal a plat made by défendant 
before the trespass, showlng that the gap was not of such width, with 
évidence that the witness knew of such plat. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. §§ 148-150; Dec. 
Dig. § 62.*] 

•For other cases see same topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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8. Mines and Miserals (§ 51^) — Coîsi,veksion of Oee — Admission or Evi- 
dence. 

Assismnents of errer, based on the admission and exclusion of évi- 
dence on tlie trial of an action of trespass for the conversion of ore from 
a mine, considered, and held nat well taken. 

[Ed. Note.— For otlier cases, see Jliiies and Minerais, Cent. Dig. §§ 137- 
141 ; Dec. Dig. § 51.*] 

In Error to the District Court of the United States for the District 
of Colorado; Robert E. Eewis, Judge. 

Action at law by the Smuggler-Union Mining Company against the 
Liberty Bell Gold Mining Company. Judgment for plaintiff, and de- 
fendant brings error. Affirmed. 

For convenience the défendant in error, who was the plalutlfÈ in the court 
helow, will be referred to herein as the plaintiiï, and the plalutiiï in error 
as the défendant. This action is to recover damages for a willful and in- 
teutioiial trespass of niiiilng property. The taking is admitted by the dé- 
fendant, but it dénies tluit it was comniitted secretly, unlawfully, fraudu- 
lently, or willfully, or wlth knOwledge that it was comuiitting any trespass, 
but tliat it acted in good faltli, believing that the ore was froni a vein apex- 
ing in claims owned by it, and passiug froni the dips on plaintifï's Waters 
claiui, and to whlch vein it believed at the time it was lawfuUy entitled. 
There was trial to a jury, and a verdict in favor of the plalntifC. 

Henry F. May, of Denver, Colo. (John S. Macbeth, of Denver, 
Coîo., on the brief), for plaintifï in error. 

Henry McAUister, Jr., of Denver, Colo. (Jacob Fillius, of Denver, 
Colo., E. B. Adams, of Telluride, Colo., and Joël F. Vaile and Wil- 
liam N. Vaile, both of Denver, Colo., on the brief), for défendant in 
error. 

Before SANBORN, Circuit Judge, and W. H. MUNGER and 
TRIEBER, District Judges. 

TRIEBER, District Judge (after stating the facts as above). While 
there are a large number of errors assigned, counsel for plaintifï in 
error grouped theni in six spécifications, which cover ail the issues in- 
volved, and are the errors upon which a reversai of the judgment in 
the court below is asked. Thèse spécifications, in the language of the 
counsel, are: 

"(1) The court erred in charging the ,1ury that the higher nieasure of dam- 
ages should be allowed in case of either a willful, intentional, or reckless 
trespass." 

"(2) The stating to the .lury of cases of tiniber cutting and coal mining as 
illustrations of the rule in trespass cases, without calling to thelr attention 
the Important distinction between such cases and metalliferous mining cases, 
where the right to go beyond the bouudarles under certain conditions is a 
distinct part of the graut." 

■"(.Hj The refusai of the court to lustruct that there was no suthcient évi- 
dence to warrant a finding of willfulness, except as to about 1,230 tons taken 
subse(iuently to July, 1910." 

"(4) The instruction that the burden of proof is upon the défendant to 
show that its trespass was not a willful or intentional one." 

"(5) The instruction as to the nieasure of damages In case of willful tres- 
pass, permitting the recovery of the gross assay value In the ground, with- 
out any déduction whatever either for treatment. freiglit, marketing expense, 

•For other ca^es see same topio & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes- 



798 203 FEDERAL REPORTER 

6t even that part of the value of the ore whlch eannot be recovered la treat- 
ment." 
"(6) The admission and exclusion of certain évidence." 

[1] 1. The charge given by the court on this point was: 
"If you find that the ore was either recklessly, willfully, or lutentlonally 
taken by the défendant company, then the measure of the plaintiff's dam- 
ages is the enhanced value of the ore when and where it was final ly coh- 
verted to the use of the défendant, which in this case would be the full 
amount recovered and realized therefrom by the défendant." 

This is the part of the charge to which exception was taken, and 
is assigned as error in assignment of error No. 21. But in determin- 
ing whether the court committed any error it is not permissible to pick 
out any one part of the charge , but the entire charge, or at least ail 
of the charge which bears upon that proposition of law, must be con- 
sidered by the appellate court. 

The court, immediately after stating the law as set out above, pro- 
ceeded : 

"But If you should find that the défendant toob and converted the ore from 
plaintlfC's property through inadvertence or mistake, or in the honest belief 
that it was acting withln its légal right, then the measure of damage is the 
value of the ore as It was in the ground before it was dlsturbed by the dé- 
fendant; that is, the amount recovered and realized by défendant in its uiill, 
less the actual cost of mining, transporting, and treating such ore." 

The most serions objection made to this part of the charge by coun- 
sel for défendant is the use by the court in its charge of the word 
"recklessly." The charge of the court is practically the language used 
by this court in so many cases involving this question that it can no 
longer be considered as an open question in this court. Durant Min- 
ing Company v. Percy Consolidated Mining Co., 93 Fed. 166, 35 C. 
C. A. 252, Résurrection G61d Mining Co. v. Fortune Gold Mining 
Co., 129 Fed. 668, 679, 64 C. C. A. 180, 191, and Central Coal & Coke 
Co. V. Penny, 173 Fed. 340, 344, 97 C. C. A. 600, 605, are a few of 
the cases in point decided by this court. The same rule bas been ap- 
plied by this court in cases other than trespasses on mines. Times 
Publishing Company v. Carlisle, 94 Fed. 762, 36 C. C. A. 475, which 
was an action for libel; Guild v. Andrews, 137 Fed. 369, 70 C. C. A. 
49, where the décision of an engineer who, under the contract, was 
made a final arbiter, was attacked. 

It would perhaps hâve been better for the court to bave explained 
to the jury in more concrète form, applicable to the facts established 
by the évidence in the case, what is meant by "recklessly"; but no 
spécifie objection was made to the charge upon the ground that it was 
not spécifie enough, nor did the défendant ask for a spécifie instruc- 
tion on that question. 

The spécial instructions asked on behalf of the défendant as to 
what constitutes a willful trespass, which would justify the recovery 
of the higher damages, apply practically the same test that would be 
applied to a charge of larceny, and for this reason were properly re- 
fused. Thus, in instruction No. 9, asked by the défendant, the court 
was requested to charge : 
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"It is not enough to warrant a findlng of willful or intentional trespass 
that the défendant might hâve known, or had facts in its possession, a full 
considération of whieh miglit tiave led it to believe that the ore in question 
belonged to the plaintlfC, unless it willfully shut its eyes to the situation in 
order that it might obtain property that was not its own; in other words, 
no honest mistalîe or négligent omission will justify a flnding of willfulness. 
There must hâve heen a dishonest purpose to take the ore in spite of knovpl- 
edge that it belonged to another, or a deliberate omission to avail itself of 
kuowledge at hand amounting to an intent to take what did not belong to It, 
to warrant such a flnding." 

And in instruction No. 5, asked by the défendant, the court was re- 
quested to charge the jury : 

"Unless there is substantial évidence that the défendant knew that the ore 
which it appropriated belonged to the plaintiff, or that It intended to ap- 
propriate the property of plaintiff to its own use, you are not warranted in 
returning a verdict for the higher uieasure of damages." 

Intent, being a state of the mind, can but seldom be proven by di- 
rect évidence. For this reason the law présumes that a party intended 
the natural conséquence of his acts, and if a person has the means of 
ascertaining facts, but refuses to use thèse means, and, reckless of 
the rights of the true owner, appropriâtes his property to his own use, 
the law will présume that he did it intentionally and willfully. The 
court below committed no error in charging the jury on that point as 
it did, and in refusing to give the instructions asked by the défendant. 

2. It is claimed that the court erred in its illustrations of the rule 
in trespass cases for timber cutting and coal mining. The court, after 
stating to the jury the issues raised by the pleadings, told them : 

"Before asking you to give your attention directly to the facts and issues 
involved in this case, it may be helpful to you, in considering those issues, 
to flrst illustrate by a simple example the principles of law applicable hère 
which must guide you in reachiiig a verdict, and I give you for that purpose 
this illustration : We will assume that A. euters upon the land of B., and 
cuts and removes from B.'s land a standing tree whieh he manufactures into 
lumber; thereupon B. sues A. for damages, claiming that the tree eut and 
removed contained 1,000 feet, board nieasure, of lumber, of the value of iflO. 
The faet alone that A. entered upon the land of B., and eut and removed a 
tree therefrom, constituted A. a trespasser. and rendered him liable to B. 
A., in his answer to the suit of B. for the iflO elaimed as the value of the 
1,000 feet of lumber in the tree, set up that he took the tree innocently or 
inadvertently, believing that it was on his own land, and for that purpose 
lie might show that his land and B.'s land adjoiued, and the tree was taken 
from near the Une. If the jury believed that he took it under the honest 
and mistaken belief that it was his own tree, then B. would not be entitled 
to reeover the value of the board measure in the tree, to \Ait, $10, but he 
would only be entitled to reeover the value of the tree as it stood ; and toi' 
that purpose that value might be ascertained by dedueting ail that it had 
cost to eut and remove and manufacture that tree into lumber. If that cost 
amounted to $9, and the lumber was worth $10, it would necessarily follow 
that th'e tree as it stood was worth the différence between $9 and^ $10, to 
wit, $1, which would be ail that B. coiild reeover. If, upon the other hand, 
the jury should believe that A. did not make an honest mistake, but that he 
willfully went across the Une, knowing that he was across the Une, and eut 
and removed B.'s tree, or if he was reckless and indiffèrent about where he 
was cutting, and did not eare or thiuk as to whether it was his land or some 
other man's land on whieh the Iree stood, then under those facts, or either 
of such facts, A. would be what is ealled an intentional, willful trespasser, 
and he would not be entitled to hâve the $9 deducted; but being such willful 
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trespasser, haviiig takeii tlie property of B. nnder thnse cireumstances, the 
law laj's down a hlglier iDeasuro ot daraases, giyes liim no crédit for the labor 
aud cost expended on tlie raw niaterial, but charges hini wlth the whole 
value cl it in its niauufactured state. Now, tbat is aside, of course, gen- 
tlemen of the jury, froni the faets in this particular case, but it is by way 
of illustration, for the purpose of couveying to your inlnds the légal prin- 
ciples that we hâve to do wlth, aud it is given because the testiniouy in this 
case is of a great uiass. going into great détail, dealing with a subject wlth 
wliich few of you are llkely not at ail faniiliar. 

"This same rule to which I hâve called your attention has also been ap- 
plied in the tnking of .coal; and in the taking of coal by one to whoni it 
does not belong. the rule is that if the taking is tlie resuit of au honest niis- 
take as to the true ownership of the mine, and tlie taking is not a vvillful 
trespa.ss, then the measure of damages is the value of the coal as it waa in 
tlie mine liefore it was disturbed, and not its value when dug out and deliv- 
ered at the mouth of the mine, if the trespass be an innocent one. If it 
be a willful one, then the measure of damages is the value of the coal at 
the mouth of the mine, vvitliout any allowance made for the expense and 
cost of getting it out." 

We can conceive of nothing in thèse illustrations which could pos- 
sibly prove prejudicial to the défendant. 

[2] 3. Did the court err in refusing to instruct peremptorily against 
the higher damages for a vvillful trespass, except as to the 1,230 tons 
taken subsequently to July, 1910? To justify a court in withdrawing 
an issue from the jury, it must appear that, giving the évidence the 
strongest probative force against the party asking for the withdrawal, 
there was no substantial évidence which would warrant a jury in 
finding that issue against him. It is only when ail reasonable men, in 
the honest exercise of a fair and impartial judgment, would draw the 
same conclusion from the évidence on that issue, that it is the duty 
of the court to withdraw it from the jury. Railroad Company v. 
Pollard, 22 Wall. 341, 22 L. Ed. 877; Grand Trunk R. R. Co. v. 
Ives, 144 U. S. 408, 417, 12 Sup. Ct. 679, 36 L. Ed. 485 ; Texas & 
Pacific R. R. Co. V. Gentry, 163 U. S. 353, 16 Sup. Ct. 1104, 41 L. 
Ed. 186; St. Louis, etc., R. R. Co. v. Leftwich, 117 Fed. 127, 129, 
54 C. C. A. 1, 3; Chicago, etc., Ry. Co. v. Roddy, 131 Fed. 712, 717, 
65 C. C. A. 470, 475 ; Insurance Company v. Hoover Distilling Co., 
182 Fed. 590, 598, 105 C. C. A. 128, 136, 31 L. R. A. (N. S.) 873. 

[3] Applying this rule, an examination of the évidence, which is 
very voluminous, shows that the court did not err in submitting that 
issue to the jury. 

The claim of the défendant was that it acted in good faith, believ- 
ing that the vein discovered was the apex of one of the veins belong- 
ing to its mine. The apex was supposed to be north of the Waters 
claim head line in a gap between the Waters and Caruthers claims, 
which, it was claimed by the défendant, was between 27 and 28 feet 
wide, and that it was in ignorance of the trespass complained of until 
July, 1910; that after the discovery of this vein the défendant lo- 
cated a claim to what is called the Winner claim ; the original location 
certificate being filed November 20, 1907. On November 11, 1908, an 
amended location certificate was filed for this claim. The first cer- 
tificate of location was, according to the testimony of ^Ir. Chase, the 
Consulting engineer and manager of the Libertj' Bell mine, 125 feet 
beyond the line it ought to be, and into the territory of the Waters 
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claim, while the amended location certificate goes much farther into 
the territory of the Waters claim. In July, 1908, more than four 
months before the amended location certificate was filed and executed, 
the défendant invaded the Waters territory and removed ore there- 
from, and more than 100 feet into the Waters claim had been opened 
up by the défendant before the first location certificate was filed. The 
vein was discovered between 1,300 and 1,400 feet below the surface, 
but no effort was made by the défendant to locate the lines and as- 
certain whether it was a part of the Waters claim, except by esti- 
mâtes made below the surface. 

In November, 1909, more than a year after the défendant had in- 
vaded the W^aters territory and had been taking ore therefrom, Mr. 
Chase approached Mr. Adams, the plaintiff's attorney, and proposed 
an exchange of other property owned by the défendant for that part of 
the Waters claim invaded by it. Mr. Adams testified that Mr. Chase 
at that time told him that the défendant was not mining on the Waters 
claim, pointing out to him on a map of his mines the place they had 
reached, which was west of the Waters claim. At that time none of 
the officers of the plaintiff knew that the défendant was then, and had 
been for more than a year, taking ore from their Waters claim, and 
not until almost a year later did they for the first time learn of the 
trespass. In September, 1910, Mr. Holland, a mining engineer in the 
employ of the plaintiff, visited the defendant's mine for the purpose 
of making an examination in relation to the proposed exchange of 
claims. He was accompanied through the mine by Mr. Staver, the de- 
fendant's superintendent, who showed him a stope map of the defend- 
ant's property, which did not indicate the lines of the Waters Iode, nor 
did Mr. Staver mention to him the fact that his company was then, 
and had been for over two years, mining under the surface of the 
Waters claim, although at the trial it was admitted that in July, 1910, 
the défendant knew that it was trespassing on the Waters claim, and 
was liable as a willful trespasser for the ore removed in July, 1910, and 
thereafter, amounting to 1,231 tons. Before that time Mr. Chase had 
told Mr. Holland that they were near the Waters line, which statement 
Mr. Chase admitted he had made. In a letter dated November 7, 1909, 
Mr. Chase proposed to Mr. Wells, the président of the plaintiff com- 
pany, an exchange of territory, but did not intimate that his company 
was then extracting ore from the territory of the Waters claim, which 
it wanted to obtain by the exchange. The gap between the Waters and 
Caruthers claims, which Mr. Chase had testified was between 26 and 
28 feet wide, he admitted was, according to actual measurement, only 
about half that width. He also admitted that, without informing plain- 
tiff of their intention, they had entered the Waters claim, and ran an 
upraise up into the strip, and terminated it beyond the strip. In his 
annual reports to the directors of the défendant, made during the time 
thèse trespasses were committed, Mr. Chase submitted maps showing 
the opérations of the mine; but thèse maps, it was testified by Mr. 
Hills, an experienced mining engineer, who had examined them care- 
fully, failed to show that the défendant was operating on the Waters 
claim, and were misleading in that respect, there being no indication 
20,'5 F.— 51 
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on thèse maps that any work was donc by the défendant except in the 
Liberty Bell vein. 

There was a great mass of évidence introduced, which we hâve care- 
fully analyzed, and which it would serve no useful purpose to set eut 
in this opinion. Assuming that Mr. Chase's testimony tended to estab- 
lish the fact that he did not know that he was taking ore f rom the Wa- 
ters claim, it also appears from his testimony that no efforts what- 
ever were made by him tb ascertain that fact, although he must hâve 
known that he was removing ore from the plaintifiE's claim, or was 
working so closely along the line dividing the claims of plaintiff and 
défendant that he should, in the exercise of reasonable diligence, bave 
investigated the matter, and, had he done so, would bave discovered 
that he was trespassing on plaintifif's claim. Thèse facts, taken in con- 
nection witb the apparent évasions and misrepresentations claimed to 
bave been made by this and other officers of the défendant to the plain- 
tiff 's attorney and officers, are sufficient to justify the submission to the 
jury the question whether the trespass was willful and intentional, or 
so reckless as to justify the jury in fînding that it was willful and in- 
tentional, within the rule of law established by the authorities berein- 
before cited. It would be unreasonable for us to bold that the évidence 
in this case is of such a nature that ail reasonable men, in the exercise 
of a fair and impartial judgment, would draw the conclusion that the 
trespass by the défendant was unintentional. The verdict of the jury 
négatives this contention. 

[4] 4. Did the court err in its charge that the burden of proof is 
upon the défendant to show that the trespass was not willful or inten- 
tional? The court charged the jury upon this point as follows: 

"The mère taking and convertlng to one's own use of the property of 
another eonstltutes, as already sald, a trespass, and raises a légal presump- 
tion that the taker intended to do what he did do, and Is thereby an inten- 
tional trespasser. In tliat event, and in the absence of any furtlier évidence, 
the owner of the property taken would be entitled to a verdict flxed in 
amount by the higlier measure of damages based upon said légal presump- 
tion. The law, therefore, places the trespasser uader the burden of over- 
throwing, by proof, this presumptlon ; that Is, that the trespass was not will- 
ful and intentional. If the évidence introduced by the défendant in this 
case for that purpose créâtes à belief in your minds of the defendant's inno- 
cence and good faith in taking and convertlng the ores, thcn you should not 
flnd a verdict against the défendant based on the hlgher measure of dam- 
ages, unless the persuasive force of that évidence showing such innocence 
and good faith Is overcome by other substantlal proof, facts or clrcumstances 
in the case, convinclng you elther that the défendant took the ores knowing 
at the tlme they were the property of the plaintiff, or at the tlme it took 
them acted in so dolng in willful and reckless disregard as to whether they 
were its ores or the property of another." 

The court refused to give the following instruction asked by the 
défendant : 

"The burden of proof, which Is under certain clrcumstances thrown upon 
a trespasser to show that his trespass was not willful and intentional, must 
not be confused with the question of the prépondérance of évidence. If to 
sustain his burden he Introduces évidence tendlng to show that his trespass 
was not willful or intentional, it then rests upon the owner to satlsfy you by 
a prépondérance of the évidence that it was willful or Intentional." 
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It will be noticed that the instruction asked by the défendant rec- 
ognizes the rule that, the trespass having been proven, the burden of 
proof is upon the trespasser to show that his trespass was not willful 
and intentional, but it proceeds : 

"If to sustain his burden he introduces évidence tending to show that his 
trespass was not willful or Intentional, it then rests upon the owner to satlsfy 
you by a prépondérance of the évidence that it was willful or intentional." 

While this is the correct rule of law in criminal cases, it does not 
apply to civil actions of this nature. In every civil cause the burden 
of proof is upon the party who holds the affirmative, or, as it is some- 
times stated, upon the party against whom judgment must go if no 
évidence is introduced in his behalf. The party upon whom the bur- 
den of proof rests must establish it by a prépondérance of the évidence, 
regardless of the fact whether it is the basis of the cause of action set 
out in the complaint, or set up as a défense in the answer. Simonton 
V. Winter, 5 Pet. 141, 8 L. Ed. 75; Cléments v. Nicholson, 6 Wall. 
299, 18 L. Ed. 786; Selma, etc., R. R. Co. v. United States, 139 U. S. 
560, 567, 11 Sup. Ct. 638, 35 L. Ed. 266. Upon this ground it is uni- 
formly held that in an action for damages for a personal injury, if 
contributory négligence is pleaded as a défense, the burden of proof 
is upon the défendant, and he must establish it by a prépondérance of 
the évidence. Texas & Pacific R. R. Co. v. Volk, 151 U. S. IZ, 78, 14 
Sup. Ct. 239, 38 L. Ed. 78 ; Inland & Seaboard Co. v. Toison, 139 U. 
S. 551, 557, 11 Sup. Ct. 653, 35 L. Ed. 270; Missouri, K. & T. Ry. Co. 
v. Wilhoit, 160 Fed. 440, 443, 87 C. C. A. 401, 404; City of Winona 
V. Botzet, 169 Fed. 321, 94 C. C. A. 563, 23 U R. A. (N. S') 204; West- 
ern Real Estate Trustées v. Htighes, 172 Fed. 206, 96 C. C. A. 658. 

In Lesser Cotton Company v. St. Louis, etc., Ry. Co., 114 Fed. 133, 
139, 52 C. C. A. 95, 101, which was an action for a loss sustained by 
fire alleged to hâve been negligently caused by sparks f rom defendant's 
locomotive, the trial court charged the jury : 

"If you détermine that the fire whieh destroyed the cotton of the Lesser 
Cotton Company was caused from sparks and cinders oommunlcated from 
the defendant's englne, then the burden of proof is shifted upon the défend- 
ant, and it must overcome the presumption of négligence arisiiig from this 
flre. * * * In other words, it must prove by a prépondérance of the évi- 
dence that there was no négligence within the définition of the term as I 
hâve described it to you." 

This charge was approved by this court. 

In Rutherford y. Poster, 125 Fed. 187, 194, 60 C. C. A. 129, 136, 
which was an action to recover damages for a wrongf ul killing by the 
défendant, the trial judge charged the jury that the presumption of law 
from the admitted killing was that it was wrongful, and the burden is 
upon the défendant to show by a fair prépondérance of the évidence 
facts and circumstances constituting a justification of the act. This 
charge was approved by this court, quoting from the opinion of Chief 
Justice Shaw in Powers-v. Russell, 13 Pick. 69, 77. 

As to the shifting of the burden of proof, the same rule has been 
applied in timber trespass cases. Northern Pacific R. R. Co. v. Lewis, 
162 U. S. 366, 377, 16 Sup. Ct. 831, 40 L. Ed. 1002; United States v. 
Denver & R. G. R. R. Co., 191 U. S. 84, 92, 24 Sup. Ct. Z\ 48 L. Ed. 
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106; Ghost v. United States, 168 Fed. 841, 848, 94 C. C. A. 253, 260. 
In United States v. Ute Coal & Coke Company, 158 Fed. 20, 23, 85 
C. C. A. 302, whicli was an action for trespass in taking;coal f rom puû- 
lic lands, Judge Sanborn, speaking for this court, said : 

'•Tliere is a légal presumiJtion thut oiie who takes and couverts to bit* owii 
use tlie property of anotlier, inteiids so to do, and a jury may lawfully iufer 
froni sucli taidug and conversion and the wrou.adoer's reckless diKre.itard of 
tlie owuer's riglit and title that lie had knowledse of tliat rlglit and title, ;îjid 
intended to appropriate liis property to liis own use, in tire absence of per- 
suasive evideaice of liis innocence and good faitb." 

Nor do the authorities .sustain the contention of counsel for défend- 
ant that this riile does not apply to a trespass of metalli ferons ores. 
In Keely v. Ophir, etc., Mining Co., 169 Fed. 601, 603, 9d C. C. A. 
101, the same ruie was applied to a trespass of a mine containing pre- 
cious metals, and that case is cited vi'ith approval and foUowed in Eack- 
er V. Penn Lubricating Co., 162 Fed. 627, 631, 89 C. C. A. 419, 423. 

It is true, as claimed by counsel for défendant, that there are some 
cases in which it has been held that prima facie presumptions do not 
always shift the burden of proof to the extent that a prépondérance 
of the évidence is required to reniove it ; but a careful anaiysis of the 
cases cited in their brief will show that they apply only to cases where 
the prima facie case rested solely upon artiflcial presumptions. Tlius, 
without any évidence, the law présumes sanity, regularity of officiai 
acts. innocence, honesty, natural love and affection between parent and 
child and husband and vvife, love of life and avoidance of Ivuovvn dan- 
ger, death after an unexplained disappearance for more than seven 
years, and many others which it is unnecessary to mention. This is 
not the case hère. A trespass on the property of another, in the ab- 
sence of any other proof, is naturally presumed to be willful and in- 
tentional as a fact, and the proof that it is not so is generally, and 
clearly in this case, solely in the possession of the trespasser, as he 
alone knows the reasons and intent which in(Uiced him to commit the 
trespass. The ruIe as stated in United States v. Denver & R. G. R. R. 
Co., supra, controls this court. It is: 

"It is a gênerai rnle of évidence, noticed by the elementary writers upon 
that subject (1 Greenleaf on Evidence, § 79), 'that Avhere the subject-niatter of 
a négative avernieut lies peeuliarly wlthin the hnowledge of the otlier party, 
the avernient is taken as true unless disproved by that party.' When a néga- 
tive is averred in ])leading. or the plalntift's case dépends upon the estab- 
lishment of a négative, and the means of proving a fact are equally within 
the coutrol of each party, then the burden of proof is «pon the party aver- 
ring the négative ; but when the oi)posite party nuist, from the nature of 
the case itself, be in possession of tuU and plenary proof to disprove the 
négative avernient, and the other party is not in possession of such proof, 
theu it is manifestly just and reasonable that the party which is in posses- 
sion of the proof should be required to adduce it. or, upon his failnre to do 
so, we niust présume it does not exist, wliicli of itself establishes a néga- 
tive." 

In Home Benefit Association v. Sargent, 142 U. S. 691, 700, 12 Sup 
Ct. 332, 336 (35 U. Ed. 1160), it was held: 

"The défendant liaving alleged in its answer that Ilall's death was due to 
one of the causes excepted from the opération of tiie policy, it was not error 
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for the court to charge the jury that tlie défendant was bound to establish 
such défense by évidence outwels,'hing that of îilaintiff." 

In Banbiiry Peerage Case, 1 Sim. & St. 153, 2 Salk, 512, 2 Ld. Raym. 
1247, Chief Justice Mansfield informed the House of L^rds : 

'•That ia every case in which tliere Is prima fade évidence of any right 
existing in auy person, the onus probandi is always upon the person or party 
calling such rlglit in question." 

Counsel for défendant overlook the distinction between presump- 
tions of lavv, founded on reasons of pubHc policy or social conven- 
ience, and a presumption of fact, which enhghtened common sensé 
and expérience may draw from the acts of the parties as established 
by the évidence, and the natural resuit flowing therefrom. In the lat- 
ter case, as shown by the authorities hereinbefore cited, the burden of 
])roof, or the burden of évidence, as it would perhaps be more proper 
to designate it, is shifted to the party upon whom the burden to re- 
move the presumption arising from the évidence rests, and it must be 
by a prépondérance of the évidence. Thèse latter presumptions most 
frequently arise when, owing to the peculiar circumstances of the 
case, the complaining party has neither the means at his command, 
nor the means of obtaining them, to prove by direct évidence a certain 
fact, while the adversary has them. Therefore, for the furtherance 
of right and justice, the law permits an inference of an existing fact, 
arising from the facts established by the évidence. An action for a 
willful and iiitentional trespass is clearly such a case, in so far as it 
is necessary to establish the willful and wrongful intent. 

It is also claimed that the court erred in refusing to give instruction 
No. 7, asked by the défendant. This instruction is as follows : 

"In a case where extralateral rights to ore exist, or may exist, as liere, and 
wliere the situation is sucii that the ore taken may witli reasoualiie iirobaDility 
i)e found to be from a vein apexing on the territory of the talcer, aiul it is 
impossible or a matter of great ditflculty and expense to détermine in advance 
(if its talïing the exact facts, then, unless you are ,satistied by a prépondérance 
of évidence that as a matter of fact the taker dhl intend to take what was 
not his, you must find.that the taking was not willful." 

But the court in its charge fully explained to the jury t!ie law on 
that subject. It said : 

"The law has established a presumption that ail ore found under the .sur- 
face of a niining claim belongs to the owuer of that clalm, and unless the 
person who may hâve tal-:en the ore from under the claim of another can 
show to the satisfaction of the ,iury that the ore was a part of a vein having 
rts top or ajiex in his claim, and so situated that lie is entltled in law to fol- 
low such vein on its dip, he is a trespasser, and is aceountable to tiie owner 
of the surface for the ore taken. Ky the tenu 'top' or 'apex' of a vein is 
meant the highest iiart of a vein along its course." 

This sufficiently explained to the jury the extralateral rights of the 
]Darties. It told them in plain words that, while there was a presump- 
tion that ail the ore within the side and end lines of the Waters claim 
belonged to the plaintiff, yet if the apex of a vein was outside the 
Waters claim, and within the boundaries of defendant's claim, that 
the défendant had a right to follow such vein and remove the ore 
therefrom, notwithstanding such vein should extend within the bound- 
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aries of the Waters claim, but that the burden of proof was upoti 
the défendant to establish that the apex of the vein was within the 
boundaries of defendant's claim. 

[5] 5. Did the court err in its charge relating to the measure of 
damages in case of willf ul trespass ? The parts ot the charge excepted 
to by the défendant in its assignments of error are : 

"A large amount of testlmony lias been iiitrodueed relative to the cost 
of minlng, transporting, and treatlog the ores taken from the trespassed 
workings. Should you flnd that the défendant was a willful, intentional, or 
reckiess trespasser as hereiu detiued, aud therefore is auswerabie tor the 
nigher measure ot damages referred to in thèse instructions, then aU of such 
lestiuiony as to cost becomes iuimaterial, because in that event the plalntitE is 
entitled to reeover the full amount realized by défendant from the conversion 
of the ores to its own use, regardless of the expendltures incurred by it in so 
doing. 

"m the event you are called upon to détermine such cost, you must con- 
sider solely the cost to défendant of minlng, transporting, treating, and con- 
vertlng iuto money the particular ores in question. The défendant is not en- 
titled to deduct any portion of a gênerai expense incurred by it in its mine 
opérations, not attributable to the particular ores in question, and which it 
woiild hâve incurred, had it not mined any of thèse ores, but had oonflned it- 
self to the niining, transporting and treatment of the remaining ores extracted 
from its own territory during the period in controversy. For example, ail 
fixed charges, salaries of officers and employés, expenses of constructing, de- 
veloping, or maintaining any portion of defendant's mine, mill, or plant, not 
incurred in or by reason of the extraction or treatment of the ores in con- 
troversy, are not to be considered, even though you may believe that by reasou 
of the expense so incurred the cost of producing the particular ores in ques- 
tion may hâve been reduoed. And in considering any testimony introduced 
at the trial, oral or docnimentary, relative to such costs, you must eliminate 
ail Items of the character above indicated, and you must also consider the 
reliability and accuracy of the data or records upon which such testimony 
is based." 

The spécial instructions, asked by the défendant, and refused by the 
court, were: 

"In case of trespass and conversion of ore, as it is called, the law recog- 
nizes two methods oi lueasunug the damage to the owner. The flrst is in 
case of unintentioual or InudverteTit trespass, in wliich case the damages are 
compensatory uiorely, the measure being the value of the ore unbroken in 
the mine; in otber worrls, afier iist'ertaiiiiii!; tlie .m'oss value of tlie ore, ihere 
is deducted from it ail the costs of niiuing, hoisting, transportatiou, treat- 
ment, etc., so as to an-ive at the net value realized. The second measure of 
damages is lu case of a willful or an intentional trespass under such eircum- 
stances as to show an intentional taking of the i)roperty of another, or such a 
willful or reckless disregard of the rigiits of another as to warrant the iufer- 
ence of such inteut; in which case the damages are punitive, the measure 
being the value of the ore, not imbroken in the groiind, but at the mouth of 
the pit or shaft or tunnel, witlunit allowanee to the trespasser for the cost 
Incurred in mining and getting it to that point. In other words, the value 
which the ore niight hâve had uubrol^en in the mine to the owner or tres- 
passer is enhanced by the cost of uiining aud raising it, at the expense of 
the trespasser aud for the beneflt of the ownen-." 

Thèse assignments of error raise the question whether, in case of 
a willful trespass, when the ravv material converted has been enhanced 
in value by the labor of the willful trespasser, the measure of dam- 
ages is the value of the material before it was changed into the fin- 
ished article or after it has been manufactured. 
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In Woodenware Company v. United States, 106 U. S. 432, 434, 1 
Sup. Ct. 398, 27 L. Ed. 230, the English rule that in such a case no 
allowance whatever in respect to what the willful trespasser has donc 
or expended will be allowed was adopted, and has been followed ever 
since by ail the national courts, and especially this court. Pine River 
Logging- Co. V. United States, 186 U. S. 279, 294, 22 Sup. Ct. 920, 46 
U. Ed. 1164; United States v. St. Anthony R. R. Co., 192 U. S. 524, 
542, 24 Sup. Ct. 333, 48 L. Ed. 548; Durant Mining Co. v. Percy 
Consolidated Mining Co., supra; United States v. Ute C. & C. Co., 
supra; United States v. Homestake Mining Co., 117 Fed. 481, 54 C. 
C. A. 303 ; Résurrection Gold Mining Co. v. Fortune Gold Mining 
Co., supra; Central Coal & Coke Co. v. Penny, supra; St. Louis 
Stave & Lbr. Co. v. United States, 177 Fed. 178, 181, 100 C. C. A. 
640, 643. 

In United States v. Waters-Pierce Oil Co., 196 Fed. 767, 116 C. C. 
A. 391, the government sought to recover the value of turpentine and 
resin, the product of the sap of long-leaf yellow pine trees growing on 
the public lands in Alabama. The trespasser had tapped certain trees 
and taken theref rom the crude gum and sold it to a turpentine distiller. 
The distiller, after distilHng and rectifying the gum, sold it to the de- 
fendant, and it was held by this court that the action for the value of 
the distilled product would lie against the Oil Company, reversing the 
lower court, which had held (180 Fed. 309, 312) that, the gum having 
been converted into turpentine and resin when the Oil Company pur- 
chased it, it was not liable. 

In Parish v. United States, 184 Fed. 590, 106 C. C. A. 570, the gov- 
ernment, as in the Waters-Pierce Oil Company Case, sued the tres- 
passer and his vendees for the value of the distilled turpentine and 
resin into which the gum, taken unlawfully by a homesteader from 
trees on the public lands, had been converted, and the following charge 
of the trial court was on error approved by the Circuit Court of Ap- 
peals for the Fifth Circuit : 

"That Wyatt S. Parish was in law a willful trpspasseï- in oxlrractiiis gwiu 
from his homestead, and for that reason the defendant.s are liaMe for the 
value of the spirits of turpentine and resin nianufactured from the gnm, aud 
not merely for the value of the crude gum ; that the jury should find for the 
plainfifl: the value of the spirits of turpentine and resin manufactured by 
défendant W. L. Parish from the snm purchased by him from Wyatt S. Par- 
isli, who extracted it from trees upon his homestead." 

The owner in a case of an intentional trespass is not confined merely 
to recovering the value of the property, but may pursue and reclaim 
the property wherever he can find and identify it. Stephenson v. Lit- 
tle, 10 Mich. 433; 2 Schouler's Personal Prop. p. 21. As stated by 
Judge Thayer, delivering the opinion of this court in United States v. 
Priée Trading Co., 109 Fed. 239, 244, 48 C. C. A. 331, 335. 

"The cutting, removal, and sale of the tiniber. If wrongful, did not divest 
the government of its title, but, at niost, merely ehanged what liad before 
been realty into personalty, without affeeting the owner's title to the prop- 
erty in any respect." 

In that case the timber had been converted into fence posts, and the 
action was for the recovery of the value of thèse posts. If the prop- 
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erty can be found, no matter hovv it has been changed, provided it can 
be identified, replevin will lie. Schiilenberg v. Harriman, 21 Wall. 44, 
64, 22 L. Ed. 551 ; Blv v. United States, 4 Dill. 464, Fed. Cas. No. 
1,581 ; Stotts V. Brookfield, 55 Ark. 307, 310, 18 S. W. 179. 

[6] Whether the court committed errer in failing to cliarge the jury 
to make allowance for the tailings lost or percentage not recovered in 
treatment is not properly before us. The court's attention vvas not 
called to this omission by any exception, nor were there any correct 
spécial instructions asked by the défendant on that point. Texas & 
Pacific Ry. Co. v. Humble, 181 U. S. 57, 67, 21 Sup. Ct. 526, 45 L. 
Ed. 747; Southern Pacific Ry. Co. v. Maloney, 136 Fed. 171, 69 C. 
C. A. 83 ; United States Smelting Co. v. Parrv, 166 Fed. 407, 416, 92 
C.^C. A. 159, 167. 

The only instructions in which this point was raised by the défend- 
ant are in its requests marked Nos. 12 and 13. No. 12 was expressly 
limited to a nonintentional trespass. That instruction reads : 

"After first findiiiir tlie tonnage and gross assiiy value of tlie ore In place 
and unbroken in the mine, taken by défendant which belouged to tUa plain- 
tiff, you will, unless you lind the treisjiass to liave been wlUfnl and intt-riîional, 
deduct froni the value of each ton of ore so taken the coyt of niiniug, trans- 
porting, inilling, and marketing said ore, and make allowance for the tailings 
lost or iierceutage not: reco^'ered in treatnieut. * * * " 

Instruction No. 13 requested the court to instruct the jury, if they 
found the taking was willful and intentional, to allow only the value 
of the ore at the mouth of the mine and deduct "from that time on 
the cost of tramming to the mill, marketing, and tailings lost." But 
to bave given this instruction the court would bave also limited the 
damages, in case of a willful trespass, to the value of the ore at the 
mouth of the mine, which we hold is not the law. It is well settled 
that when a request for an instruction contains two or more proposi- 
tions of law, if one of them is unsound, and the others are good (which 
we do not décide in this case), it is not error to refuse the entire in- 
struction. United States v. Hough, 103 U. S. 71, 71, 26 U. Ed. 305 ; 
Union Ins. Co. v. Smith, 124 U. S. 405, 424, 8 Sup. Ct. 534, 31 L. Ed. 
497; Texas & Pacific Ry. Co. v. Humble, 181 U. S. 57, 67, 21 Sup. 
Ct. 526, 45 E. Ed. 747; Chicago, etc., R. R. Co. v. Roddv, 131 Fed. 
712, 718, 65 C. C. A. 470, 476; Armour & Co. v. KoUmeyér, 161 Fed. 
78, 84, 88 C. C. A. 244, 248, 16 L. R. A. (N. S.) 1110. 

6. Alleged errors in admission and exclusion of évidence. 

[7] There were quite a number of exceptions taken during the trial 
to the admission and rejection of évidence, which are now assigned 
as error. It is claimed that it was error to admit in évidence a patent 
plat of the Esparanza and Eldorado Iodes. This plat had been made 
by the défendant in 1906, before it had trespassed on plaintiff's claim. 
It shows the lines of the Waters and Caruthers claims owned by the 
plaintifif, with which the Esparanza conflicted. The défendant having 
contended that when the trespass was committed it believed the gap 
between tbose claims to be 27 or 28 feet wide, and Mr. Chase having 
testified to that effect, the court committed no error in admitting, in 
rebuttal, the patent plat prepared by the défendant, which showed that 
the gap was only half that width, and that Mr. Chase knew of this 
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plat and had posted it himself some time before the trespass began. 
It was not only some évidence from which the jury might infer that 
Mr. Chase knew that he was trespassing upon plaintiff's claim, but it 
also had a tendency to affect his credibility. 

[8] The admission of the plat, Plaintifï's Exhibit N, showing the 
relative positions of the Waters and Caruthers claims and defendant's 
Winner daim, was also objected to. This map was admitted by Mr. 
Chase to be correct. It tended to explain to the jury the location of 
thèse claims, and threw some light on the question whether the de- 
fendant proceeded in reckless disregard of the rights of the plaintifï. 
In cases of this nature, where the question of intent is of great im- 
portance, the courts are much more libéral in the admission of évi- 
dence. 

The exclusion by the court of statements offered by the défendant 
showing the average value per ton of ail ore taken from the Liberty 
Bell mine prior to, during, and after the trespass, was proper. Thèse 
statements were prepared from the annual reports of the directors and 
stockholders of the défendant company. The object of this proof, as 
stated by counsel, at the time it was offered in the lower court, was to 
show that the average value of the ore during the period of the tres- 
pass was lower than before or after the trespass, and therefore the ore 
taken from the plaintiff must hâve been of an inferior grade. In re- 
sponse to the question by the court whence the ore was taken before, 
counsel for défendant replied : "The main Liberty Bell vein." After 
some testimony had been introduced in an attempt to lay the founda- 
tion for the introduction of thèse statements, and the fact had been es- 
tablished that différent veins in the same mine carry différent values, 
and that ores taken from the same mine, but at différent times, vary 
materially in value, the court excluded the statements offered upon the 
following grounds : 

•'Now, wlth your concession, and we ail know, I take it, that that is true, 
that différent chutes in the same mine may be greatly différent In their aver- 
age value. When you enter upon that inquiry, it seems to me that you nec- 
essarily open up as a collatéral question the further inquiry as to the ap- 
parent value on the différent chutes in the Liberty Bell vein, tliose that were 
being mined prior to the takiug of any ore at ail from tins Winner vein. 
Those that had been inined before the Winner vein was reached niay hâve 
been high in value, higher than the average of those nilned after tlie Winner 
vein was reaclied, or tliey may hâve been greatly lower; and it seems to 
me that we canuot possil)ly détermine tliis in(iuiry which you put to this 
witness now, witliout necessarily introducing into the case the collatéral in- 
quiry in going ail over the question of value of thèse chutes in the Liberty 
Bell vein mined prior to the M'inner vein eutry, in order to détermine whether 
or not the conclusions of the witness are properly founded, and on that the 
plaintiff may not be ]irepared, if it is wholly collatéral, so nutch so that they 
could not antici])ate, and were not charged with anticipatlng, tl/it j'ou would 
Introduce that collatéral fact." 

For the reasons stated by the learned trial judge, there was no error 
in excluding thèse statements. 

There are some other exceptions, which hâve been carefully exam- 
ined and found unobjectionable. 

In view of the large verdict in this case, and the very able and earn- 
est argument of counsel, we hâve given this case our most careful con- 
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sideration. We hâve considered every one of the nûmerous assign- 
ments of errer, examined caref uUy the many authorities which the 
industry of learned counsel for both parties enabled them to cite, and 
hâve also examined others net found in the brief s of counsel, and find 
no prejudicial error in the record. Considering the length of time it 
took to try this case in the court below, the many objections made by 
the very able counsel who appeared for the parties, and the important 
questions of law involved, the record is as free from error as any rec- 
ord of this magnitude can be. The évidence was conflicting as to 
whether the trespass was willful and intentional or inadvertent, and 
while a finding in f avor of the défendant on that issue might hâve been 
made by the jury, which we would not hâve disturbed, there was ample 
évidence to justify the findings made. When there is substantial évi- 
dence to warrant a verdict either way, the finding of the jury is con- 
clusive in the appellate court. 
The judgment is affirmed. 



BANK OF BRUNSON v. ^TNA INS. CO. OF HARTFORD, CONN. 

(Circuit Court of Appeals, l'oiirth Circuit. Marcli 6, 191.'>.) 

No. 1,137. 

1. IKSUR.\NCE (§ 375*) — ^Insuranoe Agents — Authority — Question fok ,Tubt. 

Under the South Carolina statute (Olv. Code 1902, § 1810), which pro- 
vides that one shall be held to be the agent of a foreisn Insurance Com- 
pany in soliciting Insurance, delivering policies, ad.iusting loyses, etc., 
it can be found that local agents, through whom a policy was Issued, and 
who countersigned it and conseuted to its assignnient for the Insurauee 
Company, were authorized to walve proof of loss. 

lEd. Note. — For other cases, see Insurance, Cent. Dig, §§ 948-051, 956- 
9C5 ; Dec. Dig. § 375.*] 

2. Insuba:^ce (§ 668*) — PKOor of Loss — Waiver — JrKY Question, 

In an action on a lire policy, whether insurer walved proof of loss held, 
under the évidence, a jury question. 

[Ed. Note. — For other cases, see Insurance. Cent. Dig. §§ 15.5C, 1732- 
1770; Dec. Dig. § 608.*] 

In Error to the District Court of the United States for the District 
of South Carolina, at Charleston; Henry A. M. Smith, Judge. 

Action by the Bank of Brunson against the ^îîtna Insurance Com- 
pany of Hartford, Conn. Judgment for défendant, and plaintiff brings 
error. Reversed and remanded. 

George H. Moffett, of Charleston, S. C, and W. B. De Loach, of 
Camden, S. C, for plaintiff in error. 

Ernest L,. Visanska, of Charleston, S. C. (Smythe, Frost & Visan- 
ska, of Charleston, S. C, on the brief), for défendant in error. 

Before PRITCHARD, Circuit Judge, and BOYD and DAYTON, 
District Judges. 

BOYD, District Judge. The facts will be stated in the course of 
this opinion. This suit, which was originally brought in a state court 

•For other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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of South Carolina, and removed for trial upon the pétition of the de- 
fendant to the United States court, is an action at law upon a poHcy 
of insurance issued by the ^tna Insurance Company, the défendant 
in error, to one J. C. Langford, on the 7th of July, 1905 ; the date of 
expiration being July 7, 1910. The policy was for $2,500 on a dwell- 
ing house described therein, including heating, lighting apparatus, etc., 
and $500 on furniture. The value of the building was stated to be 
$3,500, but the insurer and the holder of the policy, by the terms of 
the contract, fixed the amount of insurance to be carried on the house 
at $2,500 as before stated. This policy was duly assigned by Langford 
to the Bank of Brunson, the présent plaintiff in error, which assign- 
ment was consented to by the insurance company whilst the policy was 
in force. W. H. Dowling & Son, of Hampton, S. C, a partnership 
composed of the said W. H. Dowling and J. T. Dowling, were the 
local agents of the défendant company, through whom the contract 
was entered into and the policy issued. Some time about the 27th of 
October, 1908, the building insured was totally destroyed by fire, and 
thereupon the Bank of Brunson, through its cashier, sent the foUowing 
letter, which bore date October 28, 1908 : 

"Bank of Brunson, Brunson, S. C., October 28th, 1908. 
"Messrs. W. H. Dowling & Son, Agts. for iEtna Insurance Company. Hamp- 
ton, S. C— Gentlemen: Policy #2007, Issued by y ou to J. C. Langford for 
$3,000 on his dwelling and furniture, and assigned by J. C. Langford to Bank 
of Brunson, October 5, 1908. The aforesaid dwelling and furniture was total- 
ly destroyed by fire last night. This is to notify you. 

"Very triily yours, S. A. Àgnew, Cashier." 

The receipt of this letter by Dowling & Son in due course is admit- 
ted. Hampton, the résidence of the agents of the défendant, is some 
six miles from Brunson, where the Bank of Brunson is located. Soon 
after the posting of this letter, Agnew, the cashier, called W. H. 
Dowling, the agent, over the phone, and had with him a conversation, 
w'hich is set out in the record as follows : 

"I told Mr. Dowling that I wished that he would conie up and look at the 
fire. to be satisfled that it was a total loss, so that he could make his report 
to the company." 

He said : 

"ïhat there was no use for him to corne, that he knew, that he had heard 
abont it. and that he was satisfled that ic was a total loss, and that there was 
no use for him to corne ; that he would go ahead and make arrangements with 
■the company." "Yes; said he had received my letter, and I asked him to 
conie up and examine the property, and he said that he was satisfled that it 
was a total loss." 

The case was tried in the District Court of the United States, at 
Charleston, S. C, on the 5th of June, 1912, before the judge of said 
court, and a jury. The letter before set out, the conversation as before 
stated between Agnew and Dowling, with the policy, constituted plain- 
tifï's évidence. There was, in addition, also the testimony of D. F. 
Moore, président of the plaintiff bank, relative to a conversation which 
he had had with the junior member of the firm of Dowling & Son; but 
what was said was not of a definite character, and would therefore 
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have little bearîng upon the case. At the conclusion of plaîntiff's case, 
based as it was upon the policy, letter, and the conversation, the de- 
fendant's counsel nioved the court to instruct the jury to return a ver- 
dict in behalf of the défendant. This instruction was given, and ver- 
dict returned for the défendant, to vi'hich plaintiff excepted, and the 
questions of law involved in this exception are before this court. 

[1, 2] In the course of the discussion of the points involved, the 
plaintiff in error, the Bank of Brunson, will be referred to as the plain- 
tiff, and the ^tna Insurance Company, the défendant in error, will be 
referred to as the défendant. The policy of Insurance contaii^s the 
f ollowing provision : 

"If flre occur the iusured. shall give immédiate notice of any loss tliereby 
in writing to tlils Company, protect tlie property froni further damage, forth- 
witii separate the damaged and uudamaged Personal property, put It in the 
hest po.ssit)le order, make a complète inventory of the same, statlng the quanti- 
ty and eost of each article and the amount claimed thereon, and, within 
60 days after the flre, unless sueh time is extended in writing by this Com- 
pany, shall render a statement to this company signed and sworn to by said 
insured, statlng the knowledge and bellef of the Insiired as to the time and 
origin of the flre, the interest of the Insured and of ail others In the property, 
the cash value of each item thereof and the amount of loss thereon, ail other 
Insurance, whether valid or net, covering any of said property, and a copy of 
ail the descriptions and schedules in ail polieies, and changes in the title, use, 
occupation, location, possession, or exposures of said property sinee the issu- 
Ing of this policy, by whom and for what purpose any building herein de- 
scribed and the several parts thereof were occupled at the time of flre, and 
shall furnish, if required, verlfled plans and spécifications of any building, 
fixtures, or machinery destroyed or damaged, and shall also, if required, 
furnish a certificate of a magistrate or notary public (not interested in the 
claim as a créditer or othervvise, nor related to the insured), living nearest 
the place of flre, statlng that lie bas examined the circumstances and helieves 
the insured has honestly' sustained loss to the amount that sueh magistrate 
or notary public shall certlfy." 

The statement required by this provision of the contract, and which 
in insurance parlance is called the proof of loss, was not rendered to 
the défendant company by the policy holder, and this omission is chiefly 
relied on by cotmsel as a ground to sustain the action of the trial court 
in directing a verdict for the défendant. Thereupon the question at 
once présents itself as to whether the défendant waived the proof of 
loss provided for in the policy ; and the solution of this question dé- 
pends upon the scope of authority of Dowling & Son as agents of the 
défendant, and to what extent the latter is concluded by their action. 

This case was before the court hère at November term, 1911, but the 
point presented for décision at that time was confined more particularly 
to the question of the admissibility of the contents of the letter froni 
Agnew to Dowling. The letter was not produced, nor had the défend- 
ant been served with notice to produce it, and thereupon this court 
held that the plaintiff was not entitled to give its contents ; but that 
question is not involved now, for in the last trial the letter was not 
only produced, but it was admitted by the défendant that the same 
had been received by Dowling. In that décision the court expressly 
declined to pass on the question of waiver. See ^tna Insurance Co. 
V. Bank of Brunson, 194 Fed. 385, 114 C. C. A. 303. It is therefore 
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for us, since the letter of Agnew to Dowljng lias been introduced, and 
its contents, together with what passed between thèse two in the con- 
versation over the phone, are before the court, to détermine the question 
before stated, as to whether the proof s of loss provided for in the pol- 
icy were vvaived by the défendant. In this connection it is necessary to 
consider the South CaroHna statute, which provides : 

"Aiiy persoii who solicits lusurauce in behalf of aoy insurance Company not 
orgaiiized uucler or incorporated by the laws of the state, or who takes or 
transmitK other than for hlm.self any application for Insurance or any policy 
of insurance to or froni such company, or who advertises or otherwise gives 
notice tliat he will receive or transmit the same, or who shall receive or de- 
liver a policy of insurance of any sucli company, or who shall examine and 
inspect any risk, or receive, collect, or transmit any premiuni of insurance, 
or make or forward any diagram of any building or buildings, or do or per- 
form any other act or thing in the making or the consummating of any con- 
tract of insurance for or with any such company, other than for himself, or 
who shall examine into and adjust, or aid in adjusting, any loss for or in 
behalf of any such insurance company, whether any such acts shall be done 
at the instance or recjuest or in the emi)loyment of such insurance company, 
shall be held to be actlng as the agent of the company for which this act is 
done or the risk is taken." 

If Dowhng & Son were only soliciting agents of the défendant, 
which is admitted to be a foreign corporation doing an insurance busi- 
ness in the state of South Carolina, then we would not, even in view 
of the South Carohna statute, feel warranted in holding that they could 
waive spécifie requirements of the policy; however, it appears that 
the powers conferred upon thèse agents were much more extensive. 
It is one of the provisions of the contract that this policy shall not be 
valid until it is countersigned by the duly authorized manager or agent 
of the company at Hampton, S. C, and upon the policy we find an 
indorsement as follows: 

"'Countersigned by W. H. Dowling, Agent." 

There is a further indorsement on the policy in thèse words : 

"The Mtna. Insurance Company hereby consents that the interest of ,T. C. 
Langford, as owner of the property covered by tliis policy. be assigned to 
Bank of Brunson, Brunson. S. C. W. n. Dowling & Son, Agt. 

"Dated Hampton, S. C, Oct. 5, 1908." 

It is évident, therefore, that thèse agents were clothed with authority 
far beyond that of a mère solicitor. L'pon their action depended the 
validity of the contract, for by their indorsement they put life into 
what may be termed merely a mémorandum of agreement, which was 
inoperative until countersigned by them, and, further, in consenting 
to the assignment of Langford's interest in the policy to the Bank of 
Brunson, thèse agents did an act which the company recognized and 
accepted as valid and binding. The learned trial judge upon the point 
under considération, in directing the verdict for the défendant, ex- 
pressed his opinion as follows : 

"With regard to the waiyer on the part of the company of the furnishing of 
any furthev jiroofs of loss, 1 hold that the testimony in the case would not 
constitute sutticient e-\'idence to go to the jury upon that point." 

Being an agent of the character indicated by us, the représentative 
of the défendant, with whom the entire transaction so far as the as- 
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surèd was concerned had been conducted, and the contract consum- 
mated, it was but natural, when the loss occurred, that the holder of 
the policy should notify Dowling, and rely upon him to either provide 
the détails, or instruct the policy holder as to vvhat, if anything more, 
was required of him to secure the payment of the amount of loss. 
When Dowling was notified of the loss, and was requested by the 
holder of the policy to go and make an examination for the purpose 
of ascertaining the extent to which the property had burned, the reply 
of the former was in substance that there was no use for him to make 
an investigation, that he had heard ail about it, that he was satisfied 
that it was a total loss, and that he would go ahead and make arrange- 
ments with the Company. Now, what did this mean to the policy hold- 
er ? Certainly it did not lead him to the conclusion that there was any- 
thing further for him to do in order to satisfy the défendant that there 
was an entire loss. Dowling, the agent, said that "he knew that the 
loss was total ; he was satisfied of the f act." What more, then, would 
the proofs of loss hâve established, so far as the destruction of the 
property was concerned? It is true some other things are required 
to be included in the proofs of loss provided for in the policy; but 
when notice of the loss was given by the letter to Dowling, and the 
conversation had over the phone, it would bave been a simple thing 
for him to advise the holder of the policy that, although he was satis- 
fied the loss was a total one, yet this other information should be fur- 
nished to the défendant company. It would not be, in our opinion, 
fair dealing for an agent, sustaining the relation to the défendant com- 
pany which Dowling did, and placed in the attitude which the défend- 
ant had by its own action presented him to the policy holder, to lull the 
assured to sleep, to awake only to find that by the action of the agent 
he had been deprived of the right to recover an admitted loss. 

The Suprême Court of the state of South Carolina has been called 
upon to construe the statute concerning agency, vi'hich we hâve before 
incorporated in this opinion. In the case of Norris v. Insurance Co., 
57 S. C. 363, 35 S. E, 574, the court deals with this subject, and says: 

"Was the said Snilth only a solieiting agent for insurance for the défend- 
ant Company? It certainly was in évidence that Smith, although ho took 
applications for Insurance, did not countersign policies. This was done hy 
Edgerton, in Atlanta. Ga. But it was also in évidence that Smith, as said 
agent for the défendant, did receive the preiniunis for said défendant from 
the plaintiff, and did deliver his policy, which fact teuded to eularge his pow- 
ers of agency. It was also in proof that he notifled the insurance coiiipaiiy 
of the destruction of the insured huilding by flre about the 26th of September, 
1800, and that also, when the ad,iuster came to Cokesbury, Smiih waa with 
such adjuster when he inspected the ruins. * * * w'e cannot agrée with 
the appellant that Suiith was only a solieiting agent for his insurance Com- 
pany, touehing its contract with Mrs. Xorrls. AMiile it is true he had de- 
livered the policy to Mr.s. Norris, the défendu ut insurauce company admits 
that he was still its agent during the existence of tlie contract of the insur- 
ance company with the plaintiff. It only contends that Smith was not its 
agent as far as Mrs. Norris is concerned. But we are not prepared to take 
such subtle view of the matter of agency. Thèse corporations act through 
agents. There is nothing in the policy is.'^ued by this company which names 
any agent, as such, who can bind the comiiaiiy. This insurance company must 
remember that its contracts made wlthin our state limits, under our statute, 
are taken with section 1481, hereinbefore quoted, as a part of such contracts, 
and that this section 1481 does not in its use of the word 'agent' place any 
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limitations upon his powers, so as to deprlve any one who deals wlth such 
agent wlth respect to a contraet of Insurance made by such an one wlth the 
agent's Insurance Company as to the prlnclple of the right to impute knowl- 
edge." 

And we find in the case of Madden & Co. v. Insurance Co., 70 S. C. 
301, 49 S. E. 857, another décision of the South Carolina court under 
the said statute from which we quote the following: 

"When a person does any of the acts enumerated In section 1810 of the 
Code of Laws, the presumption Is that he was the agent of the Insurance 
Company ; but such presumption is subject to rebuttal. This principle does 
not infringe upon the doctrine announced In Young v. Insurance Co., 68 S. C. 
387 [47 S. E. 681]. Our conclusion is that the acts and déclarations of the 
agents, J. W. Spence and F. M. Butt, were prima facie binding upon the de- 
fendant, and that they furnished évidence of waiver on the part of the défend- 
ant to Inslst upon its right to requlre compliance wlth the terms of the poUey 
as to proofs of loss, especially wlien F. M. Butt refused to assist In the prép- 
aration of the proofs of loss, and declared that the pollcy was null, and void 
from the tlme it was issued. Thèse facts tended to show a déniai of llablllty 
on the part of the défendant, and that It was Intended to rely upon the fact 
of forfeiture of the pollcy by the plalntitïs as a ground for refusing payment." 

Adopting the interprétation placed upon this statute by the Suprême 
Court of South Carolina, we find that it has been substantially declared 
by the court that an agent of an insurance company, who issues pol- 
icies, collects premiums, and assists in adjusting losses, is such an agent 
of the company in that state that notice to him of facts constituting 
forfeiture is notice to the company, for which he is agent, and in the 
Norris Case it is held, as will be seen, that it was proper to leave this 
question as to the character of the agent upon whom notice of loss 
was served to the jury. This statute, with the construction and inter- 
prétation given it by the court in South Carolina, was a law of the 
state at the time the policy under considération was issued, and it 
became a part of the contraet. It is a well-settled principle that the 
fédéral courts will, with some well-defined exceptions, adopt the con- 
struction placed upon state statutes by the highest court of the state 
in which such statutes are enacted. The case hère does not fall within 
any of the exceptions. 

The Suprême Court of the United States, in the case of Insurance 
Co. V. Norton, 96 U. S. 234, 24 h. Ed. 689, treats of the question of 
waiver of spécifie stipulation in a policy of insurance, and what is said 
in that case has an important bearing upon the question which we are 
now considering. The policy in that case contained an express déc- 
laration that the agents of the company were not authorized to make, 
alter, or abrogate contracts, or waive forfeitures. The litigation in the 
case arose over the fact that a certain agent of the insurance company 
had accepted notes, instead of cash, in payment of premiums, and had 
from time to time extended the period in which such notes were to be 
paid. Speaking of this practice, the Suprême Court said: 

"That it did authorlze its agents to take notes, Instead of nioney, for pre- 
miums, is perfectly évident, from its constant practice of recelvlng such notes 
when taken by them. That it authorized them to grant indulgence on thèse 
notes, if the évidence is to be believed, is also apparent from like practice. Il 
acquiesced in and ratifled their acts in this behalf. For a long period, it 
allowed them to give an indulgence of 90 days; after that, of 60; then of 
SO, days. It Is In vain to contend that it gave them no authorlty to do this, 
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when it constantly allowed them to exercise siw'li authority, aud always ratl- 
fied their acts, iiotwitlistaiidiug the lauguage of tlie writteii instruments." 

In the course of the opinion in the case, it is declared by the court 
that a party always has the option to waive a concHtion or stipulation 
made in his own favor, and, speaking of the forfeiture in regard to the 
powers of its agent, the court says : 

"A walver of tlie stipulation or notice would not lie répugnant to tlie writ- 
ten agreement, because it would only be the exercise of an option whic-b the 
agreenieut left in it ; and whether it did exercise such an option or not was 
a fact provable by paroi évidence, as well as by writiug, for the obvious rea- 
son that it could l)e doue witliout writing." 

Further, the court says that: 

"Forfeitures are not favored in the law, are often the meaus of great 
oppression and injustice, and, where adéquate conipeusation can be made, 
the law in luany cases, and equity in ail cases, discliarges the forfeiture, upon 
sucli conipeusation being made." 

And following the rule laid down in Statham's Case, 93 U. S. 24, 23 
L. Ed. 789, it is held that, although in insurance the time of payment 
of a premium is material, and cannot be extended by the courts against 
the assent of the company, yet, where such assent is given, the courts 
should be libéral in construing the transaction in favor of avoiding a 
forfeiture. 

Returning to our case, the contention of the défendant is that the 
right to recover on the policy has been forfeited, not by any act of the 
holder in violation of the contract before the property was destroyed 
by fire, but because that, after the loss had taken place, a particular 
stipulation in the policy, requiring the insured to furnish in a certain 
form a proof of loss, has not been complied with. In view of the facts 
and circumstances of the case, and bearing in mind the South Carolina 
statute, and the décision of the highest court of the state construing it, 
as well as the principles of law declared by the Suprême Court of the 
United States, it is our opinion that it was compétent for the plaintifï, 
if he could, to prove that the requirement for formai proof of loss 
had been vvaived by an authorized agent of the défendant; and we 
also think that there was sufficient évidence to go to a jury on the ques- 
tion of waiver, and that upon the undisputed facts the jury would 
hâve been warranled in finding that by the action of the agent the de- 
fendant had waived compliance with the requirement of the policy with 
regard to the proof of loss. 

Without going further into a discussion of the case, and without 
intending to deprive the défendant of the benefit of any other défenses 
it may hâve to plaintiff's claim, we hold that it was error in the trial 
judge to direct a verdict for the défendant in the face of the évidence, 
relative to waiver of proof of loss ; and for this reason we think the 
judgment of the District Court should be reversed, and the case re- 
manded, to the end that a new trial may be had. 

Reversed. 
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DR. J. L. STEPHENS CO. v. UNITED STATES. 

(Circuit Court of Appeals, Sixtli Circuit. Marcb 13, 1913.) 

No 2,283. 

1. DErGGisTS (§ 12*) — Drugs — MisBBANDiNG — "Package" — "Obiginal TJn- 

BROKEN Package." 

Where défendant was accused of shipping mlsbranded medicines in 
Interstate commerce, in violation of tlie Pure Food and Drugs Act (Act 
Tune 30, 1906, c. ,3915, 34 Stat. 768 [U. S. Comp. St. Supp. 1911, p. 1354]), 
it was not necessary that tlie information allège that the boxes of pack- 
ages containing the bottles of medicine were misbranded, it being suffl- 
eleut that it charge that each of the bottles eontaiued in the packages 
was misbranded ; the word "package" as used in the act, having référ- 
ence to the jiackage which passes into the possession of the public, or the 
real consumer, and the words "original unliroken package" to the pack- 
age in the form in which it is received by the vendee or consignée. 

[Ed. Note. — for other cases, see Druggists, Cent. Dig. § 11 ; Dec. Dig. 
§ 12.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5059-5063, 
5154.] 

2. DKt'OGiSTS ('§ 12*) — Drugs — Misbrandi.'^g — Prescription. 

Where défendant company operating a sanatorium wliere persons ad- 
dicted to the drug and liquor habits were treated shlpped boxes of mis- 
branded medicines in Interstate commerce to a patient, it was no défense 
to a prosecution for violating the Pure Food and Drugs Act (Act June 
30, 1900. c. 3915, 34 Stat. 768 [U. S. Comp. St. Supp. 1911, p. 1354]) that 
the sending of the medicine was a mère Incident of defendant's employ- 
ment, the primary objeet of which was the diagnosis of the patients 
ailment and the préparation of a prescription for the needs of his par- 
ticular case. 

[FVd. Note. — for other cases, see Druggists, Cent. Dig. § 11 ; Dec. Dig. 
§ 12.* 

What constitutes a violation of pure food régulations, see note to Brina 
V. United States, 105 C. C. A. 559.] 

In Error to the District Court of the United States for the Western 
Division of the Southern District of Ohio ; J. E. Sater, Judge. 

The Dr. J. L. Stephens Company was convicted of violating the 
Pure Food and Drugs Act, and it brings error. Affirmed. 

Bruce & Bruce, of Cincinnati, Ohio, and EUzroth & Maple, of Eeb- 
anon, Ohio, for plaintiff in error. 

Sherman T. McPherson and Wm. M. Coffin, both of Cincinnati, 
Ohio, for the United States. 

Before WARRINGTON and DENISON, Circuit Judges, and 
COCHRAN, District Judge. 

PER CURIAM. This is a proceeding on writ of error to set aside 
a judgment rendered and sentence pronounced upon an information. 
The information contained two counts, and was based on the Pure 
Food and Drugs Act of June 30, 1906 (Act June 30, 1906, c. 3915, 34 
Stat. 768 [U. S. Comp. St. Supp. 1911, p. 1354]). The plaintifï in 
error, hereafter called défendant, is an Ohio corporation doing busi- 

*For other cases see garae topic & i numbeb in Dec. à Ans. Digs. 1907 to date, & Rep'r Indexes 
203 F.— 52 
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ness and having its principal office at Lebanon, Ohio. It there main- 
tains a sanatorium, where persons addicted to the drug and liquor 
habits are treated; and patients are also treated away from the in- 
stitution through correspondence. According to an agreed statement 
of facts, the défendant shipped two boxes of medicine by raiUvay 
from Lebanon, Ohio, to Washington, D. C. ; one shipment was made 
December 19, 1908, and the other, October 22, 1909; each box con- 
tained 18 bottles of the medicine, and ail the bottles contained alcohol 
as one of the ingrédients, and some contained as another ingrédient 
morphine in varying and diminishing quantities. The bottles were 
labeîed, 

"Maplewood Sanatorium. Ledger M. 45. 3,609. Directions: Take half a 
tablespoon four times a day and as directed." 

The président of défendant, who was also its médical director, has 
charge of the patients at the sanatorium, and also of those who are 
treated at a distance through correspondence. He is a graduate of 
Columbia University, and has had a long and varied professional ex- 
périence He is a specialist in the treatment of patients addicted to 
drug and liquor habits. In the agreed statement of facts this appears: 

"It is a recognized fact by tlie médical profession generally ttiat In tlic 
treatment of dlseases, especially the drng habit, it is an important, and in 
most cases a vital factor, that the patient should not know the composition 
of the medicines glveu in such treatment." 

This agreed fact is ofifered as a défense to the charge that the medi- 
cine in question was mislabeled and misbranded, because correct label- 
ing and branding would defeat the object of the treatment. The de- 
fendant has no proprietary medicines, and does not ofïer or sell any 
medicines to the gênerai public. In every case where a patient ap- 
plies for treatment, either at the sanatorium or at the patient's home, 
a history of the case is obtained from the patient, a diagnosis in each 
instance is made, and a prescription prepared by the médical director 
to meet the needs of the particular case. 

The cause was submitted upon the agreed statement of facts allud- 
ed to, and each party asked for a directed verdict. The case was 
fully considered by the trial judge, who directed a verdict in favor of 
the government and sentenced the défendant to a fine of $50 and 
costs of prosecution. 

[1] Among the questions determined was whether it was necessary 
to allège that the two boxes or packages containing the bottles of 
medicine were misbranded, the information having simply charged 
that each of the bottles contained in such packages was misbranded. 
The court held that the word "package," as used in the act, "means 
the package which passes into the possession of the public, of the 
real consumer; and that the words, 'original unbroken package,' re- 
late * * * to the package in the form in which it is receiyed by 
the vendee or consignée." 

[Z] Another question determined was: 

" * * * Whether the Pure Food and Drugs Act deals with articles other 
thaï) those which are the subject of bargain and sale. It is urged that the 
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medlclne or prescription is a mère Incident of the services rendered, and that 
It Is Dot therefore to be treated as an article of commerce." 

Upon this question the court held : 

"As was said in the Hipolite Egg Oo. Case, 220 U. S. 45 [31 Sup. Ct 364, 
55 L. Ed. 364], the object of the law is to keep adulterated and mlsbranded 
articles out of the channels of Interstate commerce, and it is Immaterlal 
whether the medicine or prescription which was furnished by the défendant 
Company was the mère incident of the employment, or its prlmary object. It 
is enough to know that the medicine or prescription was sent through the 
channels of interstate commerce, and misbranded, within the terms of the 
act." 

Still another question was determined: 

"Is a reputable, regularly liceqsed, practicing physlclan, residing in Ohio, 
who prescrlbes for a person beyond the limits of the state and transmits to 
such person through the channels of Interstate commerce the medicine pre- 
scribed, subject to the penaltles of the law, if the medicine so prescribed and 
so passing through the channels of interstate commerce, contains morphine 
— the bottle, box, container, or package inclosing the medicine so prescribed 
and to be taken by the patient not being so labeled as to show the présence 
of the drug?" 

We do not find it necessary. to pass upon the last question stated. 
The médical director did not in his individual capacity prescribe or 
furnish the medicine for the persons served in this case. His acts 
were performed for the corporation, and in légal contemplation by it. 
State V. Laylin, 73 Ohio St. 90, 100, 76 N. E. 567. We agrée with 
Judge Sater in his conclusions upon the other two questions, and so 
must affirm the judgment. 

Note. — The charge of Sater, District Judge, in the District Court, 
referred to above, is as follows: 

This case Is submltted upon an agreed statement of facts. Each party 
asks for a directed verdict. 

The defendant's first contention is that the Information is détective and In- 
sufficient, because it allèges that each of the bottles shipped to the vendee 
was misbranded, whereas, it should hâve been alleged that the larger pack- 
age, of which each bottle was a part, was misbranded. 

A number of bottles of the article in question were shipped together as a 
single shipment. They went forward through the channels of interstate com- 
merce as a single bundle or package, surrounded by some sort of a cover. The 
information charges that each indi\idual bottle was mislabeled and mis- 
branded, and not that the inclosing cover of ail of the bottles was mislabeled 
or misbranded. 

The flrst sentence of the second section of the Pure Food and Drugs Act 
provides: "That the introduction into any state or terrltory or the Dis- 
trict of Columbia from any other state or terrltory or the District of Colum- 
bla, or from any forelgn country or shipment to any foreign country of any 
article of food or drugs which is adulterated or misbranded, within the mean- 
ing of this act, is hereby prohibited." The paragraph then recites that "any 
person who shall ship or deliver for shipment from any state or terrltory 
or the District of Columbia to any other state or territory or the District of 
Columbia, or to a forelgn country, or who shall receive in any state or ter- 
ritory or the District of Columbia from any other state or territory or the 
District of Columbia, or foreign country, and having so received, shall de- 
liver, in original unbroken packages, for pay or otherwise, or offer to deliver 
to any other person, any such article so adulterated or misbranded within the 
meanlng of this act" shall be punished as is thereinafter set forth. For the 
purposes of this case, the other portions of the section need not be noticed. 
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This section prolilblts the Introduction into Interstate commerce of any ar- 
ticle of food or druss which Is adulterated or niisbranded witliin tlie mean- 
ing of tlie act. It also penalizes the slilpment or delivery t'or sliipment from 
anj- State or territory or tlie District of Columbia, of any sucli article so adul- 
terated or niisbranded within the ineaning of the act. The verbs "ship" and 
"deliver" are both transitive, and cull for an object. The objeet is fouud in 
the words, "any siich article so adulterated or misbrauded witliin the inean- 
ing of tlils act." Tlie antécédent of "such" and "so" Is found in tlie first sen- 
tence of the section, In the words, "any article of food or drugs wliich is adul- 
terated or misbranded withln the meaning of this act." If I shoiild be 
wrong In this, and If the object of the transitive verbs "shIp" and "deliver" 
shonld be found further along in the section, In the words, "any such adul- 
terated or niisbranded food or drugs," the meaning would not be changed. 
I do not think, however, that I ain mistaken as to the grammatical con- 
struction. 

The section also Imposes a penalty on the veudee or consignée who, hav- 
Ing recel ved, delivers In original unbroken packages for pay or otherwise, or 
offers to deliver to any other person, any article adulterated or misbranded 
withln the meaning of the act. The law contemplâtes the punishment of 
two classes of persons. This construction accords with that put upon the 
section by the Suprême Court in Hipolite Bgg Go. v. United States, declded 
Mardi 13, 1911. In that case an adulterated article was Involved. The 
court sald : "Section 2 of the Food and Drugs Act prohibits the introduction 
Into any state or territory from any other state or territory of any article 
of food or drugs whlch is adulterated, and makes it a misdemeanor for any 
person to shIp or deliver for shipment sucli adulterated article, or who shall 
recelve such shipment, or, having recelved it, shall deliver it in original un- 
broken packages for pay or otherwise." 

It was also sald In that case : "The object of the law Is to keep adulterated 
articles out of the channels of Interstate commerce, or, If they enter such 
commerce, to condemu them while beiiig transported, or when they hâve 
reached thelr destination, provlded they reniain unloaded, unsold, or In origi- 
nal unbroken packages. Thèse situations are clearly separate, and we can- 
not unité or aualify them by the purpose of the owner to be a sale." 

It will furthermore be noted that the statute déclares that It Is one "for 
preventing « » * the transportation of adulterated or misbrauded or 
poisonous or deleterlous foods, drugs, medlclnes, and llquors, and for regu- 
latlng traffle thereln." The words, "package" and "original unbroken pack- 
age," are both used in the act. The word "package" Is not used In the same 
sensé as "original unbroken package." The framers of the act manlfestly 
had In inlnd the deflultlon heretofore given by the courts to the terni "origi- 
nal package," and In the second, third, and tenth sections hâve used that ex- 
pression, or its e(iuivalent. It Is used in those sections with référence to 
the situations which arise where the article transmitted has reached tlie Ven- 
dée or consignée, but has not yet become a part of the gênerai propert,y of 
the state In whlch the vendee or consignée lives. The package, still being 
unbroken, and not having become a part of the property of the state, re- 
malns subject to fédéral control. The article, if thus found, is subject to 
selzure, and may thereby be prevented from reaching the ultimate consumer. 
The word "package" is repeatedly used In this acf wlthout any modlfylng 
adjective or other qualifying tenu. It Is In such instances to be taken In 
its broad sensé. The word "package," as thus used, iiieans the package made 
up by the manufacturer for sale to the ultimate consumer, which goes into 
the possession of the person who will use the article of food or drugs. 

In the portion of section 7, which deals with drugs, the statute récites in 
the proviso : "That no drug deflned In the United States Pharmacopœia or 
National Formulary shall be deemed to be adulterated under this provision 
if the standard of strength, quallty, or purlty be plalnly stated upon the 
bottle, box or other container thereof althougli the standard may difCer from 
that determined by the test laid dowu in tlie United States Pharmacopœia, or 
National Formulary." What does that language import. If It does not mean 
the particular réceptacle of drugs whlch the person Intending to use the 
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drug buys along with the drug, as its container? It means the bottle, or 
box, or other container, whatever it may be. 

How can a person who wishes to buy a drug détermine wliat the actual 
compositlou or character of tlie drug is, unless tbere be upon the bottle, or 
box, or paper, paste-board, or other container — 1. e., on the package — of what- 
ever materlal it may be, the information which the law says he shall bave? 
The bottle. box, container, or package, whatever may be its form, may 
bave reached the druggist incased in a great wooden box, for Instance, along 
with a great number of other bottles, boxes, containers, or packages. The 
ultlmate consumer may never see, and in fact rarely does see, the large box 
Incasing the individual packages. The label or inscription put upon the 
large box — the box inclosing the bottles, boxes, or containers sold by the re- 
taller — will afCord no protection to the purchaser. He must look to the bot- 
tle, or box, or container that he buys for the thlng that he buys. 

The same section provides that food shall be considered adulterated: "If 
It contain any added poisonous or other added deleterious ingrédient which 
may render such article injurious to health : Provided, that when in the 
préparation of food products for shipment they are preserved by any ex- 
ternat application applied in such manner that the preservative is necessarily 
removed mechanically, or by macération in water, or otherwise, and direc- 
tions for the removal of said preservative shall be printed on the covering or 
the package, the provisions of this act shall be construed as applying only 
when said products are ready for consumption." This language recognizes 
that a food may, for its préservation In shipment, be packed in a preservative 
which may he removed so as to leave no deleterious or poisonous effeets be- 
hind. I( the shipper puts upon the covering or the package directions for 
the removal of the preservative, which enable the person who receives the 
article for use to bring it to a wholesome condition, the shipper does not 
become amenable to the law. The lawmakers, in the use of this language, 
had in mind the ultlmate consumer, rather than the person who prépares 
the food for use for him. 

Tlie eighth section relates to misbranding. It recites : "That the term 'mis- 
branded,' as used herein, shall apply to ail drugs, or articles of food, or 
articles which enter into the composition of food, the package or label of 
which shall bear any statement, design or device regarding such article, or 
the ingrédients or substance contained therein which shall be false or mis- 
leading in any particular," etc. 

It is common knowledge that there are many articles of food and drugs 
found in the hands of grocers or druggists, which the individual buys for 
use by himself or his family. It is from the package he buys, from the label 
upon such package, that he learns what the article is. If the label or brand 
upon It is misleading, an offense is committed. The package may bave been 
shipped along with many other packages of the same kind in a large in- 
closing box or case. It is not such inclosing box or case to which the con- 
sumer looks, or about which he intiuires for information. 

The same section, in referring to drugs, provides that they shall be deemed 
to be misbranded: "If the contents of the package as originally put up shall 
hâve been removed, in whole or in part, and other contents shall bave been 
placed in such package, or if the package fall to bear a statement on the label 
of the quantity or proportion of any alcohol, morphine, opium * * * or 
an.v derivative or préparation of any such substances contained therein." 

To what package does the statute allude? Manifestly, the package that the 
consumer buys, the package which goes into his possession, the iiackage 
originally put up for sale and use. Under the provisions relating to the niis- 
braiidiug of foods, the same section (section 8) recites that an article of food 
shall be deemed to be misbranded: "If it be labeled or branded so as to de- 
celve or mislead the purchaser, or purport to be a foreign product when not 
so, or if the contents of the package as originally put up shall bave been re- 
m<3ved in whole or in part and other contents shall hâve been placed in such 
package, or if it fail to bear a statement on the label of the quantity or pro- 
portion of any morpliine, opium, * * * contained therein." 

The word "purchaser," it will be noted, is used without limitation or quali- 
fylug tenus. The language quoted does not say the wholesale, retail, or in- 
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dividual purchasers. It does uot say the purcliaser wbo buys in order to 
utilize the article in some process of furttier mannfactiire or to sell to re- 
tailers. If it be broad enough — and I do not say that It is not so — to include 
Wholesale and retail purcliasers, it is also broad euougli to include the ulti- 
mate consumer as a purchaser, and tbe labeling or brandins; of the partieu- 
!ar package, box, bottle, or other container inclosing the article which he 
buys must be such as not to deceive or mislead hini. It wlll not do to say 
that this law was framed to protect wholesalers and retailers and not the 
comnion people. Its priniary purpose is the protection of the ultiniate con- 
sumer. 

The same section further proyides that an article of food shall be deenied 
adultéra ted: 

"Third. If in package form and the contents are stated in ternis of weigbt 
or measure, they are not plainly and correetly stated on the outside of the 
package. 

"Fourth. If the package containing it or its label shall bear any stateinent, 
design, or device regardlng the ingrédients or tlie substances eontairled there- 
in, which statement, design or device shall be false or niisleading lu any 
particular : Provided, that an article of food which does not coiitàin any add- 
ed poisonous or deleterious ingrédients shall not be deemed to be adulterated 
or ndsbranded in the folio wing cases: 

"First. In the case of mixtures or compounds which niay be now or from 
time to time hereafter known as articles of food, imder their own distlnctive 
names, and not an imitation of, or offered for sale under the disfinctive nanie 
of anotlier article, if the narjie be accouipanied on the same label or brand 
with a statement of the place where said article bas been manufactured or 
produced. 

"Second. In the case of articles labeled, branded. or tagged so as to plainly 
indicate that they are compounds, imitations or blends, and the word 'com- 
pound,' 'imitation,' or 'bleud,' as the case may be, is plainly stated on the 
package in which it is offered for sale; provided," etc. 

The law does not niean ■ that when a number of bottles or boxes are put 
into the channels of commerce as a single shipment, iucased together lu a 
wooden box, for instance, that the aggregate weigbt of ail the inclosed bot- 
tles or boxes, or of each individual inclosed bottle or box shall be placed upon 
the inclosing wooden box and need not be placed on the Individual inclosed 
bottles or boxes. 

In whose favor does the prohibition run against any false or misleading 
statement, design, or device on the package or its label, regardiug the in- 
grédients or the substances eontained therein? For whose beueflt is the pro- 
vision for labellng, branding, or tagglng of articles so as to indicate that they 
are compounds, imitations, or blends, made? The auswer to thèse questions, 
to my mind, is clear. It is the purchasing public, the ultimate consumer, 
whom the provisions of the statute are primarily intended to protect. Wlth- 
out enlarging further, I am convinced that the word "pacliage," as used in 
it, means the package which passes into the possession of the publie, of the 
real consumer ; and that the words, "original unbroken package," relate, as 
heretofore stated, to the package lu the form in which it ia received by tbe 
vendee or consignée. The objection to the information thus far considered 
is not well taken. 

Tlie remaining question is this: Is a reputable, regularly licensed, praetic- 
ing physician, residing in Ohio, who prescribes for a person beyond tbe 
llmits of the state and transuiits to such person through the channels of 
Interstate commerce tlie niedicine prescribed, subject to tbe penalties of the 
law, if the medicine so prescribed and so passiug through the channels of 
Interstate connnerce, eontains morphine — the bottle, box, container, or pack- 
age inclosing the medicine so prescribed and to be taken by the patient, not 
beiug so labeled as to show the présence of that drugV The défendant is en- 
gagea in the business of treating persons enslaved by the morphine, cocaïne, 
and other drug habits. 

In the course of tbe argument référence was nuide to tlie debates in the 
llouse of Représentatives when the Pure Food and Drugs Aet was under cou- 



DB. J. L. STEPHENS CO. V. UNITED STATE8 823 

sideration and when amendiuents were offered and voted down to exempt 
from the provisions of tlie act the prescriptions of regularly licensed and 
practicing pliysiclans. Tlie statnte, lilîe a written instrument, is to be con- 
strued by its express terms, from its four corners, as it is frequently expressed. 
It is said in 26 Am. & Eng. Ency. of I»a\v, 638, 639, tliat the opinions of In- 
dividual legislators as to tlie object and effect of a statute are of little or no 
welglit on questions of construction, and are generally inadmissible ; and 
that, while it is unquestionably a gênerai rule that what niay be called the 
législative history of an act is not admissible to explain its meaning, yet in 
cases of doubt and ambigulty the Journals of the Législature may be ex- 
amined for the intent of the lawmakers to ascertain facts of which such 
journals are évidence. In vlew of the princlple announced in United States 
V. Delaware & Hudson Co., 213 U. S. 366, 414, 29 Sup. Ct. 527, 53 L. Ed. 836, 
the fact that Congress refused to incorporate in the Pure Food and Drugs 
Act a provision permitting regularly licensed and practicing physicians to 
.send their medlcines containing morphine, cocaïne, and like drugs, througli 
the channels of Interstate commerce without so labeling theni as to show the 
présence of such drugs, is practically conclusive that it was the intention 
of Congress that physicians should not enjoy such a privilège. 

The act under considération, however, is not so obscure as not to be sus- 
ceptible of interprétation without recourse to the joumals of Congress. It 
makcs no exemption in favor of regularly licensed practicing physicians. The 
purpose of the law is to prevent deceit and false pretenses in tlie sale of 
foods and drugs, and to protect the public. It is aimed at imitations, shams, 
frauds, and pretenses of every eliaracter as regards articles of food and drugs. 
Its purpose is to apprise people who buy and use drugs as to what they buy 
and use, and to check the use of drugs which lead to destructive habits. 

In the case at bar the prescription was given to correct the morphine habit. 
The agreed statenient of facts recites that the best way to cure such a habit 
is by aduiinistering, without the knowledge of the patient, morphine in 
steadily dlminishing quantifies until finally noue at ail is given. It is urged 
that, if a physician may not thus prescribe, lie may be thwarted in his treat- 
nieut of his patient, and that thus the law will operate to the détriment of 
the morphine victim. The court is tlierefore asked so to teniper the law, so 
to construe it, as to permit a physician of the character above and in tlie 
agreed statement of facts nanied to prescribe for his patients and transmit to 
tliem inedicine throngh the instrumentalities of Interstate commerce, without 
apprising the patients of their use of morphine, cocaïne, and other drugs 
named in the act. 

This, however, is asking the court to read into the law a provision not 
therein contalned. If the retiuested construction be placed upon it, then in 
every case the question will arise : Is the pliysician who prescril)es regularly 
licensed, practicing, and reputable? The effect of the construction asked 
vvould be so to open the door as to permit disreputable physicians, "quacks." 
and the manufacturers and veudors of proprietary medicines, to place their 
prescriptions in the possession of the people, and thus to continue the growth 
of the very drug habits which the law is designed to checli. In the absence of 
aiiy provision which exempts a regularly licensed, practicing and reputable 
physician from sending his medicines or prescriptions through the channels 
of Interstate commerce to his patients without labeling or branding tliem so 
as to show precisely what their contents are, I am of the opinion that such 
physicians are not exempt from the provisions of the act, and that a failure 
on' tlie part of the défendant so to label its medicines or prescriptions as to 
show that one of the ingrédients is morphine, constitutes an offense. If the 
law as it stands opérâtes injurionsly, relief should l)e songht from Congress, 
and not from the courts. 

One of the reasons for requiring the labeling or branding to show the prés- 
ence of morphine, cocaïne, and articles of like nature is that people may not 
l)ecome addictcd to the use of such drugs without knowingly acquiring the 
habit of using them. Medicines or prescriptions inight otherwise be taken by 
them, without knowledge of their real contents and ultimately the users hâve 



824 203 FEDERAL, REPORÏEK 

fixed iipon theni a habit wlilch desti-oys botli healtli and llfe. The law is far- 
reaching, but it was intended to be so. 

Another question ijresented is whether the Pure Food and Drugs Act deals 
vvith articles other than those wliich are the subject of bargain and sale. It 
is urged that the niedlcine or ijrescription is a mère incident of the services 
reudered, and that It is net therefore to be treated as an article of commerce. 
Tliere are some sections of the act, as the third, which use the words "sale, 
or ofl'ered for sale." If a master employs a servant, he buys the servant's 
labor and the servant sella it. If a client employs a lawyer, he buys tlie law- 
yer's services. The lawyer sells his services, his leai'uing, hls slùll. The 
client buys what the lawyer offers to sell. A physieiau holds himself out as 
ready to serve others for a cousideration. In a sensé he sells his services to 
hls patient. It is connnon knowledge that a physlcian renderlng services to a 
patient also furnlshes a considérable part, and sometimes ail of the uiediciue 
takeu by the patient. ïhe mediciue is furuished along with, under, and as 
part of the coutract of employment. In cities the pliysieian niay write a pre- 
scription to be filled at a drug store, and yet it is wlthin the knowledge of ail 
that physlcians in calling upon patients ordiuarily carry with them some 
medicine at least for administration. There are instances, especially in cities, 
in which there is a séparation of tlie drugs furnished from the employment. 
The patient then pays for tlie drugs in addition to the services rendered by 
the physlcian. But I do not understand froui the agreed statement of facts 
that such a situation Is presented in this case. ïhe employment which a 
IJhyslclan accopts is contractual in its nature and is sufficiently of the nature 
of bargain and sale to avoid the argument which is uiade. Moreover, the 
statute (section 2) prohibits the introduction into any state or territory or 
the District of Columbia from any other state or territory or the District of 
Columbla, or from any foreign country, or shipnients to any foreign couutry, 
of any article of food or drugs which is adulterated or misbranded within 
the meaning of the act. 

As was said in the lîipolite Egg Oo. Case, the ohject of the law is to keep 
adulterated and misbranded articles out of the channels of Interstate com- 
merce, and it is immaterial whether the medicine or prescription which was 
furuished by the défendant conipany was the mère incident of the employment, 
or its primary ob.iect. It is enough to know that the medicine or prescrip- 
tion was sent through the channels of Interstate commerce, and misbranded, 
withiu the ternis of the act. The information is sutlicieut. 

On the facts submitted, the défendant violated the law, and it is therefore 
my duty, gentlemen of the jury, to direct you to return a verdict in favor of 
the government. 



BREKSE et al. v. TJXITED STATES. 

(Circuit Court of Appeals, Fourth Circuit. February 7, 1913.) 

No. 973. 

1. Gbakd Juey (§ 5*) — .TuRORs — Qualifications — Taxpayebs. 

Code N. C. § 1722, provides that the comniissioners for the several eoun- 
ties, at their regular meeting on the first Mouday of June in each year, 
shall cause their elerks to lay before them the tax returns for the pre- 
ceding year for their couiity, from which the comniissioners shall sélect 
the names of such persons only as hâve pald tax for the precedlng year 
and are of good moral character and of sufficieut intelligence to act as 
jurors. Held, that the absence from the list of taxpayers of the naine 
of a grand jnror, and the conséquent nonpaymeut of taxes, did not, of 
itself, disquallfy the jnror, if it did not ai)pe!ir that his naine should 
hâve been ou the list. 

[Ed. Note. — For other cases, see Grand Jury, Cent. Dig. §§ 8-13, 15; 
Dec. Dig. S ô.*l 

•For other cases see same topic & s nitmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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2. Grakd Jury (§ 5*)— Qualification of Jukoks — Taxpater — Evidence— 

FiNDINGS. 

On an issue as to whether the nanie of a grand juror should hâve been 
ou the tax list, évidence hrUl to warrant a tindlug that he had no prop- 
erty subject to taxation in the precedlng year. 

[VA. Note. — For other cases, see Grand Jury, Cent. Dig. §§ 8-13, 15; 
Dec. J)ij.'. « 5.*] 

3. Cbimi.\al Law (§ 1158*)— Appeal — Finmngs — Review. 

A tiuding of fact by the trial .l'udge will uot be reversed on appeal, un- 
less it is plaluly wrong. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dlg. §§ 3061- 
;î0(i6, :i070, a071, 3074; Dec. Dlg. § 1158.* | 

4. Ikdictmenï and Infoumation (§ 10*) — Dkawimg Gband Jury — V'enire 

Facias — Issuaxcb. 

Kev. St. S 810 (T'. S. Coni]). St. 1901, p. 027), providing that no grand 
jury shall be suniuioued unless the .iudge orders a veuire to issue there- 
for, was inteiided only to prevent the expense of having a grand .lury 
unnecessarily sumnioned ; and hence, where an order is entered reipiiring 
the clerk and jury conuuissioner to draw jnrors for service at the suc- 
ceeding terni, an indictnient found by a grand jury at such succeeding 
terin was not détective beeause there was no order of the court in ternis 
directing tliat a writ of veiiire facias issue therefor. 

[VA. Xote. — For other cases, see Indictnient and Information, Cent. Dig. 
§§ 50-61 ; Dec. Dig. § 10.*] 

5. Indictment and Inform.ation (| 11*) — Returs — Entry. 

An entry of the return of an indictnient properly entitled, and re- 
citing tliat an indictnient for conspiracy to embezzle was returned at 
the October, 1897, terni, and indorsed "A true bill," with the name of the 
foreman of the grand jury, and that the cause was ordered transferred 
to another city, to be tried at the next terni of court to be lield on the 
first Monday of Noveniber next, etc., while incomplète and informai, the 
defect was one of form only, and the indictment was therefore not fa- 
tally détective on the ground that no record entry was made of its re- 
turn. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. §§ 62-75 ; Dec. Dig. § 11.*] 

6. Criminal Law (§ 673*) — Evidence — Other Offenses — Limitation — Re- 

QUEST. 

Where alleged évidence of an offense other than that charged in tlie 
indictnient in part related directly to and tended to support the offense 
cliarged, défendants were, at most, entitled to the granting of an in- 
struction, if re(iuested, limiting the effect of the évidence. 

[FA. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 1597, 
1872-1876; Dec. Dig. § 673.*] 

7. Criminal Law (§ .371*) — I-îvidence — Otiier Offenses — Intent. 

In a proseeutiou of défendants for conspiracy to embezzle and mis- 
apply the funds and crédits of a national banli. évidence that défend- 
ant D., wlio was treasurer of a cliurch. procured two notes, for $5,000 
eacli, of a séries represeutiiig a loan secured by a deed of trust (wliicli 
in fact had not lieen made), and after placiiig the notes in the possession 
of the bauk used theni as collatéral for a discount for the beneflt of the 
bank, was admissible to show fraudulent Intent, though It was separate 
and apart froiii the offense charged in the indictment. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 830-832 ; 
Dec. Dig. § 371.*] 

8. Criminal Law (§ 150*) — Limitations — Overt Acts — Conspiracy. 

Where a conspiracy was fornied to embezzîe and niisapply the funds 
and crédits of a national bank more than three years prior to the in- 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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dictment, but the offense charged Involved overt aets conmiitted within 
the three-year period, the offense was not barred by limitations. 

[Ed. Note. — For other cases, see Crlmlnal Law, Cent. Dlg. §§ 274, 275; 
Dec. Dig. § 150.*] 

9. CoNSPiBACT (§ 43*) — Persons Liable — Conviction of Less ïhan Ai.l. 

Where three persons were charged with conspiracy to embezzle and 
misapply the funds and crédits of a national bank, and the proof was 
sufficlent to convict two of them, but not the third, the charge against 
him would be treated as surplusage, and the conviction of the otliers 
sustained. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 70-99; Dec. 
Dig. § 43. *J 

In Error to the District Court of the United States for the Western 
District of North Carolina, at Asheville ; William T. Newman, Judge. 

William E. Breese and another were convicted of conspiracy to 
embezzle and misapply the funds and crédits of the First National 
Bank of Asheville, N. C, and they bring error. Affirmed. 

See, also, 172 Fed. 761; 173 Fed. 402; 192 Fed. 1022. 

Chas. A. Moore, John S. Adams, Thos. S. Rollins, and Locke Craig, 
ail of Asheville, N. C. (Moore & Rollins and Adams & Adams, ail of 
Asheville, N. C, on the brief), for plaintiffs in error. 

A. E. Holton, U. S. Atty., of Winston-Salem, N. C. (A. L. Coble, 
Asst. U. S. Atty., of Statesville, N. C, on the brief), for the United 
States. 

Before GOFF, Circuit Judge, and McDOWELE and ROSE, Dis- 
trict Judges. 

McDOWEEL, District Judge. On October 5, 1897, an indictment 
was found charging Wm. E. Breese, Joseph E. Dickerson, and W'm. 
H. Penland (who was not tried) with conspiracy to embezzle, abstract, 
and willfully misapply the funds and crédits of the First National 
Bank of Asheville, N. C. Sections 5209 and 5440, Rev. Stats. U. S. 
(U. S. Comp. St. 1901, pp. 3497, 3676). liaving saved to themselves 
by force of an agreed order the right to plead not guilty, without there- 
by waiving the right to subsequently raise objections to the indictment, 
the défendants on the date last mentioned pleaded not guilty. Notbing 
having been done in the interval, the three défendants on May 28, 1908, 
filed a verified motion to quash the indictment on the ground that some 
of the grand jurors were not quali.fîed. Subsequently this motion was 
abandoned, except as to one grand juror — N. W. Blackburn. This 
motion was overruled, and at the next calling of the case, on June 21, 
1909, the défendants filed another motion to quash the indictment, 
which was also overruled. The resuit of the trial was a verdict of 
guilty as to Breese and Dickerson, and judgment in accordance with 
the verdict. For the opinion of the trial court, see U. S. v. Breese et 
al. (D. C.) 172 Fed. 761 ; Id., 172 Fed. 765. So far as seems necessary, 
the numerous assignments of error will be discussed, but not neces- 
sarily in the order in which they were presented. 

[1] We shall first consider the objection to the qualification of the 
grand juror Blackburn. The ground of objection to Blackburn was 

•For other cases see same topic & § kumbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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that although, as is alleged, he owned over $200 worth of property in 
1896, he was not assessed for taxes for that year, his name was not on 
the list of taxpayers, and he had not paid any taxes for the year 1896. 
The North CaroHna statute in force at that time reads : 

"The commissioners for the several counties, at thelr regular meeting on 
the flrst Monday of June, in each year, shall cause their clerks to lay be- 
fore them the tax returns for the preceding year for their county, from 
whleh they shall proceed to sélect the names of such persons only as hâve 
paid tax for the preceding year and are of good moral character and of suffi- 
clent intelligence." Section 1722, Code of N. C. 

In Breese v. U. S., 143 Fed. 250, 74 C. C. A. 388, this court was 
called upon to construe this statute only in respect to the failure of a 
grand juror to pay a part of the taxes actually assessed against him. 
The question now presented is quite différent. State v. Perry, 122 
N. C. 1018, 1022, 29 S. E. 384 is, we think, conclusive on the proposi- 
tion that the absence from the list of taxpayers of the name of a grand 
juror (and the conséquent nonpayment of taxes) does not of itself dis- 
qualify such juror, if it does not appear that his name should hâve been 
on the list. 

[2] Recognizing the force of the government's contention that mère 
poverty does not disquaUfy, the défendants attempted, on the hearing 
of their motion to quash, to prove that Blackburn owned over $200 
worth of property in 1896 and that he should hâve been on the assess- 
ment list. The évidence submitted on behalf of the défendant con- 
sisted almost entirely of ex parte aiifidavits, which were ail in the hand- 
writing of one of the défendants. In opposition to thèse affidavits, the 
government introduced several witnesses vvho testified viva voce. J. T. 
Boyer, one of the persons who had made an affidavit relied upon by the 
défendants, was introduced as a witness by the government. By him 
it was shown that he had never verified his so-called affidavit, and that 
the only statement in the paper of any moment was concerning a mat- 
ter of which he had no personal knovviedge. From the testimony of 
J. H. Tesh, introduced by the government, it appeared that Blackburn 
disposed of his cow, wagon, and horse in 1890, or shortly thereafter, 
and that he retained only a small supply of old household furniture, 
which the witness did not consider worth over $25 (the amount allowed 
to be held exempt from taxation). The défendants went to trial of the 
motion on affidavits, without the right to plead poverty as the reason 
for failing to introduce their witnesses and subject them to cross-ex- 
amination. Under section 878, Rev. Stats. (U. S. Comp. St. 1901, p. 
668), the défendants, if without means, could hâve had thèse affiants 
summoned to court at the expense of the government. 

[3] The resuit of putting one of the affiants on the witness stand 
was so disastrous, and threw such strong suspicion on the remaining 
affidavits, that we are led to the conclusion that the trial judge properly 
decided on the évidence before him that Blackburn had no property in 
1896 subject to taxation. And it is to be borne in mind that on review 
of a ruling of such character the appellate court cannot reverse, except 
that it find that the trial court was plainly wrong. Reynolds v. U. S., 
98 U. S. 145, 156, 25 L. Ed. 244. In so far as Blackburn's alleged dis- 
qualification is concerned, the case at bar falls under the ruling in State 
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V. Perry, supra, and we must holcl ,that the motion to quash made in 
1908 was properly overruled. 

The motion to quash made in 1909 next demands considération. The 
grounds of this motion vvere : (1), Thatthe court had not made an 
order directing the issue of venire facias ; (2) that the indictment was 
returned by the foreman of the grand jury alone ; (3) that no record 
entry was made of the return of the indictment. 

[4] Of the first ground of objection it is to be said that, while there 
was no order of court directing in express terms that writ of venire 
facias issue, an order was made and entered-of record at the April, 
1897, term requiring the clerls: and jury commissioner to draw the 
jurors for service at the October, 1897, term. Section 810, Rev. Stats. 
(U. S. Comp. St. 19Ô1, p. 627), reads: 

"Xo griind jury sliall be snnimtnietl * * * uuless * * • tiie jutige 
* * * ordei's a venire to issue tlierefor." 

But, without référence to any question of waiver, we are of opinion 
that in enacting this statute Congress had no intent to legislate as to 
the validity of indictments. The purpose was merelyto prevent the 
expense of having a grand jury unnecessarily summoned. The order 
of the April term above meritioned so clearly inchcated an intent on the 
part of the judge to hâve venire issue that we find no merit in the ob- 
jection. In U. S. V. Reed, 2 Blatchf. 435, 27 Fed. Cas. 727, 733, Mr. 
Justice Nelson held that a verbal order from the judge to the clerk to 
issue venire facias for a grand jury was sufUcient. In Pries Case, 
Whart. St. Tr. 458, 3 Dali. 515, 9 Fed. Cas. 826, 923, Mr. Justice Ire- 
dell observed that a venire issued with the sanction of the court lias 
the same effect as though the express order of the court had been an- 
nexed. 

The second ground of objection raised certain questions which this 
court certifled to the Suprême Court of the United States. The answer 
of that court bas disposed of this ground of objection adversely to the 
plaintifïs in error. See Breese et al. v. U. S., 226 U. S. 1, 33 Sup. Ct. 
1, 57 L. Ed. — -. 

[5] The third ground, also, seems to us entirely without merit. It 
is not true that the clerk made no entry of the return of the indictment. 
He did make an entry reading as f ollows : 

"United Stiitew v. W. E. Breese, W. H. l'ejiland, and .T. F.. Dielsei'son. 

"Ijidct. : Cousijiracy and Embezzlenient, Octo. Term, 1897. 'A true bill. 
J. M. .A.llen, Foreman.' 'In tlie above-eutitled cause it is ordered by the 
court, upou motion ol' the district attorney, tbat tlie said cause, to.siether with 
ail the papers tbereln. be trausferred to Asheville. to be there trled at the 
next term of siud court to be held on the Ist Monday lu Xoveniber next. 

"It is further ordered that a caplas issue forthwith from this court, re- 
turnable to the uext term of the said Asheville court, and that a justifled 
bond in the sum of thirty thousand dollars, to be approved by the clerli of 
the fédéral court at Asheville, be reqviired of each of the défendants above 
named." 

While this entry is incomplète and informai, the defect hère is prop- 
erly to be classed as a defect of form. See section 1025, Rev. Stats. 
(U. S. Comp. St. 1901, p. 720). 

[6] The next assignment we shall consider relates to the admission 
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of certain évidence. In March, 1894> in anticipation of obtaining a 
loan of $25,000 from an insurance company, the trustées of the First 
Baptist Church of Asheville exécutée! five promissory notes, each for 
$5,000, payable, respectively in one, two, three, four, and five, years, 
to the order of J. Ê. Dickerson. and G. W. Purefoy, which were se- 
cured by a mortgage or deed of trust covering the church property, 
executed by the church trustées to one Murphy, trustée. For some 
reason the proposed arrangement failed, and a loan of $15,000 from 
a building and loan association was subsequently obtained by the 
church. On December 21, 1894, in the handwriting of the défendant 
Dickerson, there was entered on the margin of the record of the deed 
of trust to Murphy a récital that the notes had been fully satisfied 
and the deed of trust was released of record over the signature of 
Murphy, trustée. Dickerson was the treasurer of the church, and two 
of the $5,000 notes, purporting to be secured by mortgage, were not 
canceled, and were by him put into the possession of the First Na- 
tional Bank of Asheville. Thèse same notes were subsequently at- 
tached as collatéral to a note for $10,000 executed by the First Na- 
tional Bank to, and discounted with, the South Carolina Savings Bank. 
The défendants objected to the admission of this évidence, and subse- 
quently moved that it be stricken out. They did not at any time ask 
for an instruction limiting the efïect to be given to the évidence. The 
only ground assigned for the objection is that the évidence related to 
an offense other than that charged in the indictment. In part the 
évidence objected to related directly to, and tended strongly to support, 
the charge made in the indictment. At the most, therefore, the de- 
fendants could only hâve been entitled to an instruction limiting the 
efïect of the évidence, for which they did not ask. 

[7] But, even in so far as the évidence tended to show the com- 
mission of an offense not charged in the indictment, it seems to fall 
under the doctrine that in cases of fraud évidence of offenses not 
charged may be admitted, if tending to show f raudulent intent. Wood 
v. U. S., 16 Pet. 342, 360, 10 L. Ed. 987; Castle v. Bullard, 23 How. 
172, 187, 16 L. Ed. 424; Butler v. Watkins, 13 Wall. 456, 464, 20 L. 
Ed. 629: Moore v. U., S., 150 U. S. 57, 61, 14 Sup. Ct. 26, 37 L. Ed. 
996; Allis v. U. S., 155 U. S. 117, 119, 15 Sup. Ct. 36, 39 L. Ed. 
91; Bacon v. U. S., 97 Fed." 35, 42, 38 C. C. A. 37; Dorsey v. U. 
S., 101 Fed. 746, 756, 41 C. C. A. 652. 

[8] The next assignment to be discussed relates to a claim of limi- 
tation. It is contended on behalf of the défendants that the évidence 
showed that the offense charged in the indictment was committed more 
than three years before the finding of the indictment (October 5, 1897), 
and that the prosecution was therefore barred by the three year stat- 
ute of limitations. R. S. § 1044, 2 Fed. Stats. Ann. 358 (U. S. Comp. 
St. 1901, p. 725). The argument is that the conspiracy, if any, was 
formed more than three years prior to the indictment, and that acts 
in pursuance of and to effect the object of the conspiracy (R. S. § 
5440, 2 Fed. Stats. Ann. 247 ^) were committed more than three years 
prior to the indictment. But it was also in évidence that acts to efifect 
the object of and in pursuance of the conspiracy were committed 

' u. s. Comp. st. 1901, p. 3676. 
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within less than three years from the finding of the îndictment. It 
must, we think, be admitted that where a conspiracy is formed more 
than three years prior to indictment, but where the first overt act is 
committed within the three years, the prosecution is not barred; and 
this simply because the offense has not been committed until the doing 
of the overt act. To say, in this connection, that the making of the 
corrupt agreement is the crime, is a perversion of the meaning of the 
Suprême Court in U. S. v. Britton, 108 U. S. 199, 2 Sup. Ct. 531, 27 
L. Ed. 698. See Hyde v. U. S., 225 U. S. 347, 359, 32 Sup. Ct. 793, 
56 L. Ed. 1114. Where, however, the conspiracy was formed more 
than three years prior to the indictment, and acts in pursuance thereof 
are done both prior to and within the three years, there has arisen a 
différence of opinion. U. S. v. Owen (D. C.) 32 Fed. 534, U. S. v. 
McCord (D. C.) 72 Fed. 159, Ex parte Black (D. C.) 147 Fed. 832, 
841, and U. S. v. Biggs (D. C.) 157 Fed. 264, 273, support the theory 
that in such case the limitation bars the prosecution. The weight of 
authority, in our opinion, is to the contrary. See Wilson v. U. S., 
190 Fed. 427, 435, 111 C. C. A. 231; Hedderly v. U. S., 193 Fed. 
561, 569, 114 C. C. A. 227; Jones v. U. S., 162 Fed. 417, 426, 89 
C. C. A. 303 ; Lonabaugh v. U. S., 179 Fed. 476, 478, 103 C. C. A. 
56; U. S. V. Bradford (C. C.) 148 Fed. 413, 419; U. S. v. Brace (D. 
C.)- 149 Fed. 874, 877; Ware v. U. S., 154 Fed. 577, 579, 84 C. C. 
A. 503, 12 L. R. A. (N. S.) 1053, 12 Ann. Cas. 233 ; U. S. v. Greene 
(D. C.) 115 Fed. 347; U. S. v. Greene (D. C.) 146 Fed. 803, 889; 
Lorenz v. U. S., 24 App. D. C. 337. 387; Corn. v. Wishart, 8 Leg. 
Gaz. (Pa.) 137; People v. Willis, 52 N. Y. Supp. 808; People v. 
Arnold, 46 Mich. 268, 9 N. W. 406; Amer. Ins. Co. v. State, 75 
Miss. 24, 35, 22 South. 99, 102; Ochs v. People, 25 111. App. 379, 
414; 6 Am. & Eng. Ency. (2d Ed.) 844; 1 Bishop's New Cr. Proc. § 
61 ; 2 Bishop's New Cr. Proc. § 206; 29 Am. & Eng. Ency. (2d Ed.) 
165. That a conspiracy may be a continuing offense, and that prosecu- 
tion for a conspiracy formed more than three years prior to the in- 
dictment is not barred, if it be alleged and proved that the conspiracy 
continued in force and opération within the period of limitation, is 
settled by U. S. v. Kissel, 218 U. S. 601, 31 Sup. Ct. 124, 54 h. Ed. 
1168, reversing U. S. v. Kissel (C. C.) 173 Fed. 823. 

The doing of an act by one conspirator, with the knowledge and 
consent of the others, in pursuance of an agreement made long pre- 
viously, and to carry out the purpose of such agreement, necessarily 
implies at least a tacit renewal of the conspiracy. A conspiracy such 
as is charged hère continues until its purpose has been fully effected 
or until it has been abandoned. The offense consists, not in the mère 
agreement, but in the existence of the conspiracy, and the doing of an 
act to effect the object of the conspiracy. The making of the unlaw- 
ful agreement and the doing of the overt act more than three years 
prior to indictment undoubtedly complètes an offense, but not neces- 
sarily the offense charged in the indictment. The oft'ense charged is a 
conspiracy, formed by tacitly or expressly agreeing to continue in 
force a conspiracy originally entered înto more than three years prior 
to the indictment, and the commission of overt acts within the three 
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years. The indictment in the case at bar charged that the conspiracy 
was formed July 1, 1897, and that the overt act was committed on 
that date. As time is not of the essence of such a charge, it was per- 
niissible to allège one time and prove another. Evidence of a con- 
spiracy formed more than three years prior to the indictment, and 
of acts donc within three years by the différent défendants, with the 
knowledge and consent of the others, in pursuance of and to carry out 
the purpose of the original conspiracy, clearly support such an in- 
dictment, notwithstanding évidence of similar overt acts committed 
more than three years prior to the finding of the indictment. See 
Hyde v. U. S., 225 U. S. 347, 369, 32 Sup. Ct. 793, 56 L. Ed. 1114; 

Heike v. U. S., 227 U. S. 131, 33 Sup. Ct. 226, 57 E. Ed. . The 

instructions asked by the défendant on this point are ail based on an 
erroneous theory, and it was not error to refuse to give them. The 
charge given by the learned trial judge in respect to this feature of the 
case is not open to any exception taken to it. 

[9] Another ground of objection is based on a theory stated in the 
charge. To abbreviate as far as possible, we quote merely enough of 
the charge to illustrate the point : 

"If Breese and Diekerson eonsplred with each other, whether Fenlancl was 
or was not a party to the conspiracy, if acts were done in furtherance of 
the conspiracy, and to efCect the object of the conspiracy, then you would con- 
vict both Breese and Diekerson on this trial." 

The indictment charged that Breese, Penland, and Diekerson con- 
spired, and only Breese and Diekerson were on trial. In 4 EHiott on 
Evidence, § 2935, it is said: 

"Wliere more tlian two persons are charged as coiispirators, it bas beeii 
held suflicient if the proof show that two of them were gnilty, and that the 
charge as to others was surplusage. It wa.9 held not essential that the proot 
show that ail were guilty." 

See, also, Woodworth v. State, 20 Tex. App. 375 ; 13 Encv. Ev. 
719; Eooney v. People, 81 111. App. 370; Oison v. U. S.. 133 Fed. 
849, 855, 67 C. C. A. 21 ; U. S. v. Sacia (D. C.) 2 Fed. 754, 758, 759; 
Browne v. U. S., 145 Fed. 1, 13, 76 C. C. A. 31 : U. S. v. Richards 
(D. C.) 149 Fed. 445, 453, 457; State v. Wadsworth, 30 Conn. 55, 57; 
Livermore v. Herschell, 20 Mass. (3 Pick.) 33. 

Much the greater number of exceptions taken by the défendants do 
not justify detailed mention. The majority of the remaining assign- 
ments are based on the refusai of the court to give spécial instructions 
asked for by the défendants. We bave examined each of them care- 
fully. Many of the instructions asked for are clearly improper. Some 
are not open to objection, but every sound instruction asked for was 
in effect given the jury in the judge's charge. 

On review of the entire case, we find no réversible error, and the 
judgment below must be affirmed. 
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WP:STEIIN TNIOX TELEGRATO CO. v. LEWIS. 
(Circuit Court of Apijeals, Fii'tli Circuit. Jliircli 4, 1913. Ilelieariug Denled 

April 12, 101?..) 
No. 2,312. 

1. Temgrapiis and Téléphones (S 67*)— Si'ErrT,A.TivE Damaoes— Teleoram 

— EaILITRE TO ItET.TVER. 

Where defendniit's failure to deliver a trlo,!irani coiitaining an ofEer by 
plnintiff to rur<-liase a large tract of laud probably resulted in plaintiff's 
failure to get the laiid, wbich lie inteuded to buy niercly as a spéculation 
in tbe hope that lie could sell it tliereafter at an advance, tlie damages 
sustained by hini in failiug to obtain it were purely spéculative, and 
therefore not recoverable against the telegrapli coiupany in an action for 
its default. 

[Ed. Note. — For other cases, see Telegraplis and Téléphones, Cent. Dig. 
§i «4-68; Dec. Dig. § 67.*] 

2. Failure to Deliver Tbleqrams— Mbasure of Damages. 

Where défendant telegraph company failed to deliver a telegram sent 
by plaintitï, offering to purehase a tract of laud for much less tlian it 
was worth, which offer, had the message been delivered, would hâve beeu 
accepted, the nieasure of plaintilï's damages was the différence between 
the price offered and the value of the land. l'er Shelby, Circuit Judge, 
dissenting. 

3. Faill're to Deliver ïelegrams — Spéculative Damages. 

rnder the rule that a telegraph company is liable for damages which 
are tlie natural and proximate resuit of its négligence in failing to sea- 
sonably deliver a message received for trausuiission, sucli damages were 
neither remote nor spéculative. Per Shelby, Circuit Judge, dissenting. 

4. Remote or Spéculative Damages — Rioiit to Nominal Damages. 

lu an action against a telegraph company for uondelivery of a tele- 
gram, by which plabitiff failed to obtain a favorable contract for the 
purehase of real property, plaintiff was at least entitled to recover nom- 
inal damages to the extent of the sum paid for the transmission of the 
message, and hence it was not error to refuse to direct a verdict for dé- 
fendant on the ground that plaintifC's damages for loss of lils contract 
were remote or sjiecnlative. l'er Shelby, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the North- 
ern District of Texas ; Edward R. Meek, Judge. 

Action by W. J. Lewis against the Western Union Telegraph Com- 
pany. From a judgment for plaintiff, défendant brings error. Re- 
versed and remanded. 

George H. Fearons, of New York City, John W. Veale, of Amaril- 
lo, Tex., and M. A. Spoonts, George Thompson, and J. H. Barwise, 
Jr., ail of Ft. Worth, Tex., for plaintiff in error. 

S. H. Madden, W. H. Kimbrough, and F. M. Ryburn, ail of Ama- 
rillo, Tex., for défendant in error. 

Before FARDEE and SFIEEBY, Circuit Judges, and FOSTER. 
District Judge. 

*For other cases see same topic & § numbkk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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POSTER, District Judge. In this case the facts appear to be as 
f ollows : 

Sam Davidson was the owner of a tract of land in Hall and Don- 
nelly counties, Tex., known as the "Diamond Tail Pasture Lands," 
consisting of about 16,000 acres. About the beginning of 1906 David- 
son authorized J. F. Hall, of Amarillo, Tex., and other brokers, to sell 
the land at $3.25 an acre. Hall was unable to sell at this price. About 
the Ist of July, 1906, Davidson raised the price to $3.50 per acre, and 
Hall continued to try tosell it, but got no definite ofïers except from 
Lewis, défendant in error. On the 13th of November, 1906, Hall sent 
the following telegram from Amarillo to Davidson, at Ft. Worth, Tex., 
by the Western Union Telegraph Company : 

"Lewis ofïers three dollars per acre, and aiso over this assumes debt to 
State, of about sixty-five hundred, tor Diamond Tail Pasture. Will pay ten 
or fltteeii tliousand . cash. Reply." 

This offer amounted to about $3.25 per acre. The message was nev- 
er delivered to Davidson, and he shortly thereafter sold the property 
for $3.50 per acre. Lewis brought suit against the Western Union 
Telegraph Company in the district court of Potter county, Tex., to 
recover $32,000 as damages for the nondelivery of the telegram. The 
case was removed to the United States Circuit Court for the Northern 
District of Texas, and went to trial. At the close of the évidence the 
Telegraph Company moved the court to direct a verdict in its favor. 
The motion was overruled, and the case went to the jury, and resulted 
in a verdict against the défendant in the sum of $1,129. The over- 
ruling of the motion to direct is one of the errors assigned. 

The défendant in error in his pétition sets up that he was engaged 
generally in buying and selling range property for profit, including 
lands and cattle. His ad damnum is as f ollows : 

"That said ranch and lands aggregated 16,000 acres, and would hâve cost 
plaintifï $54,500, while they would hâve been worth to him, aud were and 
are of a reasonable luarket value, and of value for use to plaintiff In his 
business, of [$86,500J, or $2 per acre more than said land would bave cost him. 
making a différence of $;î2,000, in which said sum, with interest from said 
date, plaintiff lias been dauiaged as the direct resuit of defendant's négli- 
gence and failure to perform its said contract and obligations." 

Lewis, as a witness in his own behalf, testified as follows : 

"My name is W. .1. I^wis, and I live at Clarendon. I am In the cattle 
business, speculating a little, buying and selling land and cattle. I only 
buy and sell for myseif. I hâve been engaged in this klnd of business 15 
or 20 years. * * * x was uot able to purchase this property upon the 
oft'er I authorized Mr. Hall to niake, l>ut, if Mr. Davidson had aecepted the 
offer, I was in a position to carry it ont. * * * At the time I made this 
offer 1 was familiar with land values in that section of the country, being 
in that business and buving everytliing I ttiought was cheap. I thlnk that 
the reasonable and fair cash jnarket value of tlie land I made the offer for 
on the 13th of September, 1906, was .f4.50 an acre. * * * As to the value 
of the land, the figures I liave stated are what I thought I would hâve been 
able to get out of it. I was flguring on the matter as a spéculative proposi- 
tion — that was my object in buying tlie land. I thought it was worth $4.50 
an acre, and that is what I figured I would get as a spéculative proposition. 
I didn't expect to buy on the 13th and sell on the 14th. A proposition like 
that would probably take a month to work out. I might hâve sold on the 
203 F.— 53 



834 203 FEDERAL REPORTER 

basis of some cash, some notes, and some trade. When flguring on a pièce 
of property like this, I don't always expect to pay ail cash or sell for ail cash, 
but in this particular case I didn't think about the terms I would sell on." 

It appears from the above that Lewis intended to buy the land pure- 
ly as a spéculation, and it is not shown he had any particular pur- 
chaser in view. On the contrary, he expected to hold the land some 
time before finding a purchaser at a satisfactory price. He did not 
buy any other land in place of it, and nowhere in the pleadings or 
proof is there anything indicating that Lewis had any use for the 
property except to sell it, or that he was damaged in any other way 
by his failure to buy it than by the loss of the anticipated profits. He 
did not even pay for the telegram which was sent by Hall. 

[1] Conceding, for the sake of argument, that Hall was acting as 
Lewis' agent, that the telegram charged the conipany with notice of that 
f act, and that Davidson would hâve accepted Lewis' offer, none of which 
is free from doubt, on the undisputed évidence there was nothing for 
the jury, as the anticipated profits were too uncertain and remote to 
form the basis of a claim for damages. Howard v. Stillwell & Bierce 
Manufacturing Co., 139 U. S. 199, 11 Sup. Ct. 500, 35 L. Ed. 147; 
Western Union Telegraph Co. v. Hall, 124 U. S. 444, 8 Sup. Ct, 577, 
31 L. Ed. 479. 

Entertaining thèse views, it is unnecessary to consider the other 
questions presented by the record. 

The judgment is reversed, and the case remanded for a new trial. 

SHELBY, Circuit Judge (dissenting). I find myself unable to con- 
cur in the décision that the trial court erred in refusing to direct a ver- 
dict for the défendant. 

Lewis caused a telegram to be sent to Davidson offering $3.25 per 
acre for 16,000 acres of land. The telegrapli company received the 
message, and received the customary fee, $1.13, for sending it, but 
never delivered the message. The évidence tended to show that David- 
son would hâve accepted the ofïer if the message had been received. 
There was évidence tending to show that the land was fairly worth 
much more than the offer, and it was, in fact, proved that Davidson 
sold it a few days later for $3.50 per acre. The évidence was amply 
sufîicient to sustain a finding by the jury that the négligence of the 
Company caused Lewis to f ail to secure the land at the price he oiïered. 
The charge of the trial court, which is copied in a note, correctly sub- 
mitted the case to the jury, and it also shows substantially what the 
évidence tended to prove. 

[2] If the land was fairly worth more to him than Lewis offered for 
it, and he lost the purchase by the failure to deiiver the message, he was 
damaged to the extent of the différence between the price ofiiered and 
the value of the land. There are cases that by anaiogy fully sustain 
this view. Reed v. Western Union Telegraph Co., 135 Mo. 661, 37 
S. W. 904, 34 L. R. A. 492, 58 Am. St. Rep. 609 ; Wallingford & Son 
V. Western Union Telegraph Co., 53 S. C. 410, 31 S. E. 275; West- 
ern Union Telegraph Co. v. Love Banks Co., 73 Ark. 205, 83 S. W. 
949, 3 Ann. Cas. 712; Westeni Union Telegraph Co, v. Cook, 54 Neb. 
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109, 74 N. W. 395; Box v. Postal Telegraph-Cable Co, 165 Fed. 138, 
91 C. C. A. 172, 28 L. R. A. (N. S.) 566; 2 Joyce on Electric Uw, 
§961. 

No décision of the Suprême Court has been found based on facts 
like those in this case. 

A case has arisen in Mississippi exactly in point. An owner of real 
estate offered it for $3,000, and would hâve taken that sum for it. 
The plaintiff sent a telegram directing its purchase at that price, but 
the telegram was not duly delivered, and another bought the lot. The 
lot was worth $5,000. Plaintiff sued for $2,000, less $50, the cost of 
the transfer, which plaintiff would hâve paid. The court held the déc- 
laration good, and approved the measure of damages sued for. The 
court condemned the proposition : 

"That a man sustalns no loss or injury cognizaWe by law when he Is 
offered property for $3,000, worth $5,000 in the market, and which he is ready 
and anxioua to buy, but is prevented from doing so, by négligence such as is 
disclosed in the record. * * * " Alexander v. Western Union Telegraph 
Oo., 66 Miss. 161, 5 South. 397, 3 L. B. A. 71, 14 Am. St. Rep. 556 ; s. c, 67 
Miss. 386, 7 South. 280. 

[3] It cannot be doubted that a telegraph company is liable for dam- 
ages that are the natural and proximate resuit of its négligence in fail- 
ing to seasonably deliver a message it has received for transmission. 
Damages are a natural resuit when they are such as usually follow in 
the ordinary course of things, and they are proximate when they resuit 
directly, and not remotely, from the négligence. Such damages are 
supposed to be within the contemplation of the parties. The telegram, 
on its face, showed that it involved a business of importance, that it 
was an offer to purchase real estate at a price exceeding $15,000, and 
the use of the telegraph showed that promptness was important. It is 
true that remote or spéculative damages, spéculative in the sensé that 
they are not reasonably certain, cannot be recovered. But when there 
was évidence that the land was worth greatly more than the amount 
offered for it, and that it, in fact, sold for more in a few days, can it 
be doubted that, if this évidence was true, it justified the jury in re- 
turning a verdict, as they did, for substantial damages ? 

In cases in which the spécial damages are remote, the plaintiff is en- 
titled to nominal damages, at least to the extent of the sum paid for 
the transmission of the message. The charge directing the verdict 
could hâve been refused on that ground alone. Western Union Tel- 
egraph Co. V. Way, 83 Ala. 542, 557, 4 South. 844. 

[4] The case of Howard v. Stillwell & Bierce Mfg. Co„ 139 U. S. 
199, 11 Sup. Ct. 500, 35 L. Ed. 147, cited in the majority opinion, is not 
in conflict with the rulings of the trial judge. It is held there that 
anticipated profits from the running of a mill, which are uncertain, 
cannot be recovered ; but it is also said in the same case that antici- 
pated profits that are not open to the objection of uncertainty may be 
recovered. 

The case of Western Union Telegraph Co. v. Hall, 124 U. S. 444, 
8 Sup. Ct. 577, 31 L. Ed. 479, also cited in the court's opinion, in volves 
the delay in delivering a message directing the purchase of 10,000 bar- 
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rels of oil at $1.17 per barrel on the plaintiff's account. The prices 
were higher the next day^$1.35 per barrel — and plaintiff sued for the 
différence in price. In deciding that the plaintiff could recover only 
the cost of sending the delayed message, the court called attention to 
the fact that there was nothing in the record to show that the oil 
would hâve been sold for the plaintiff's account the next day. If the 
telegram had directed the purchase and the sale on the rise, a dif- 
férent case would hâve been presented. But cases of the purchase 
of barrels of oil, bushels of wheat, or baies of cotton are not analogous 
in ail respects to the purchase of land. The person offering to pur- 
chase barrels of oil on the market can, if bis offer is delayed, always 
get the barrels of oil on the market, and bis subséquent purchase will 
frequently fix the measure of bis damages. One barrel of oil or one 
bushel of Vi'beat on the market is just like another. Lewis could not 
bave bought another 16,000 acres of land just like Davidson's ranch, 
and sued the company for the excess of price paid. His only way 
to prove his damages was to show how much more the land was 
worth than his offer, which the company negligently failed to de- 
liver. 

It would be something to be regretted if those engaged in business, 
and rec^uired to use the telegraph, had no remedy for the failure to 
deliver messages in such cases, except to recover the mère cost of 
the message. 

I am constrained to dissent, believing that the judgment ought to be 
affirmed. 

NOTE.— Meek, District Judge, eliarged the jury as follows: 

"Gentlemen of the .Tury: The plaintiff, W. J. Lewis, sues the défendant, 
Western Union Telegraph Company, to recover damages alleged to hâve 
been sustained by him because of tlie failure of the défendant to promptly 
transmit and deliver to the addressee a certain telegram flled witli the de- 
fendant at Its office in Amarillo, Tex., on the 13th day of SeiJtember, 1906. 
It is alleged that on that day ,f. F. Hall, acting for and on belialf and at 
the instance of plaintiff, filed with the défendant at its office in Amarillo, 
Tex., a telegram addressed to Sam Davidson, at Ft. Worth, Tex., reading 
substantially as follows: 'Lewis ofCers three dollars per acre and also over 
this assumes debt to State of about sixty-five liundred, for Diamond Tail 
pasture; will pay ten or fifteen thousand cash. Ileply.' It is also alleged 
that said Hall paid the charges made by the défendant for transmission and 
delivery of the message, and that It then and there became and was the duty 
of the défendant and its agents to transmit and deliver the message to said 
Davidson with due and reasonable diligence. 

"It is further alleged that the défendant, through its agents and servants, 
failed to promptly transmit and deliver said telegram to Davidson, the ad- 
dressee, and because thereof the plaiutifC failed to secure said land under the 
proposai eontained in said telegram, that had said telegram been promptly 
transmltted and reoelved by Davidson he would hâve aceepted said ofter of 
the plaintiff, and that plaintiff would hâve secured the lands on thèse terms. 

"He allèges that he has sustained damages in an amount equal to the 
différence between the price he would hâve paid for the lands under thèse 
terms and the then market value of same. 

"The défendant, for answer, dénies the allégations eontained in plain- 
tiff's pétition, and for spécial and further answer, among othôr thlngs, avers 
that even though it be true the above described message was not prompt'T 
delivered, yet, even if it had been so promptly delivered to the addressee. 
Davidson, and within the time alleged by the plaintiff in his pétition to hâve 
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beew a reasonable time, Davidson would npt haye accepted ; tlie priée for said 
lands specified in said message, and there would not liave been any trad? 
Bjade between said Lewis and the said Davidson. 

•'Tliese, gentlemen, are the issues made in this case and uppu wliicli évi- 
dence bas been admitted before you, and it is froin such évidence and facts 
and circumstances In évidence that you are to reach your verdict, being 
guided and governed as to the law of the case by the charge of the court. 

"In the first place, the burden of proof is on the plainiiff, and, before he 
can recover, he must establish the allégations contained in his pétition by 
a prépondérance or greater weight of the évidence, and, unless he bas done 
so, you will find for the défendant. 

"It is in évidence and uncontroverted that on the 13th day of September, 
1906, J. F. Hall filed with the "Western Union Telegraph Company, at its 
office in Amarillo, Tex., the message signed by bim and addressed to Sam 
Davidson, at Ft. Worth, and which is in évidence before you. It is also in 
évidence and uncontroverted that said Hall pald the charges demanded by 
the Company for the transmission of said message from Amarillo, to Ft. 
Worth, and that the company accepted the message and charges pald by Hall 
for such service. 

"Now, if you believe from the évidence that tbls message was filed with 
said défendant company by Hall in compliance with instructions given hlm 
by the plaintiff, and if you find that in doing so he acted in whole or In 
part on behalf of the plaintift, you are instructed that the défendant owed 
the plaintiff the duty to exercise ordlnary care to transmit and dellver said 
message with reasonable dispatch to Sàm Davidson in Ft. Worth. If you 
so believe, and if you further believe from the évidence that the défendant 
failed to exercise such ordlnary care to transmit and deliver said message 
with reasonable dlspateh and within a reasonable time, and if you further 
believe from the évidence that the plaintiff was injured thereby, and, as a 
resuit of the failure on the part of the défendant to exercise such ordinary 
care in the transmission and delivery of said me.ssage, then you wlll find for 
the plaintiff such damages, If any, as you may find liim entitled to under 
the next succeeding paragraph of this charge. 

"If you find from the évidence that at the time the message was filed in 
the defendant's office at Amarillo, Tex., the plaintiff had been negotiatlng 
with Sam Davidson for the purchase of a pasture known as the Diamond 
Tall pasture, and if you believe that if said message had been transmitted 
and deiivered by the défendant with reasonable care that the said Sam 
Davidson would hâve accepted the offer contained in said message, and the 
purchase of said Diamond Tall pasture would hâve been consummated by 
the plaintiff, and if you further believe that at the time said message was 
filed with the défendant, it was notifled by the sender, J. F. Hall, that the 
same pertained to the closlng of a land deal, and that the défendant had 
reasonable notice that, if It should fail to transmit and deliver such message 
vrith reasonable dispatch, such failure might resuit In the failure on the part 
of the plaintiff to consummate said land trade and In conséquent loss to 
the plaintiff of profits, if any, flowing from such deal, then the measure of 
plalntiffs damages, if any you allow, will be the différence, if any, between 
the price he offered in said message to said Davidson for the property and 
the reasonable market value of same at said date with Interest on such 
amount found at 6 per cent, per annum from September 13, 1006, until now, 
and in this connection you are further instructed that by the market value of 
the land mentioned in said message Is meant the price which said lauds 
would bave brought if sold in due course of business either for cash or on 
such time and ternis as were substantially équivalent to a cash transaction. 

"If you believe from the facts and circumstances in évidence before you 
that Davidson, even though he had promptly received the telegram sent him 
by J. P. Hall, would not hâve thereupon accepted the offer made therein 
and Wired an acceptance of it to the sender, Hail, tlien and in this event your 
verdict ■will be for the défendant. 

"Again, if you believe from the évidence that the falr and reasonable cash 
market value of the land in question on September 13, 1906, was not more 
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than tlie priée wMch Lewis offered, then and In that event y ou should flnd 
for the défendant. 

"There are two main controverted issues of fact whlch are submltted to 
you for your détermination under ttie évidence and facts and circumstances 
in évidence. The flrst issue is wlietlier Davidson, had he promptly recelved 
the telegram containing the proposition, if the plaintiff, Lewis, would 
hâve accepted same. Tou hâve llstened to mueh évidence on thls Issue. Thls 
issue involves what an Indlvidual would hâve donc under a glven condition. 
Davidson testifled that he would hâve accepted the offer contalned in the 
telegram. But thls is not ail the évidence on the point, nor is it necessarlly 
controlllng of the issue. Ifou hâve before you in the testlmony évidence of 
hls movements and acts durlng the tlme thèse matters were pendlng. You 
hâve évidence as to what information, if auy, he had from other sources 
concerniug the proposition. You hâve the circumstances of hls golng to 
Amarillo, of the occasion for hls going, the tlme of hls going, and what he 
did on thls trip and the tlme at whloh he did thèse things and the circum- 
stances under whlch he did them. In determining thls issue and arriving 
at the truth of the matter, you should take ail thèse facts and circumstances 
into considération." 



ROSIÎNBAUM et al. v. DL'TTON. 
(Circuit Court of Appeals, Elglith Circuit. February 26, 1913.) 

No. 3,845. 

1. Bankeuptcy (§ 339*)— CLAI^^s— Allowance— RiGiix to Oontest— "Par- 

ties IN INTEREST." 

Bankr. Act July 1, 1898, c. 541, §§ 57d, 57k, 30 Stat. 560, 561 (tJ. S. 
Comp. St. 1901, p. 3443), provides for the allowance of elalms unless ob- 
jected to by "parties in Interest," and déclares that allowed claims may 
be reconslderecl tiefore the est«te bas been closed. Hcld, that "parties lu 
interest," as used in section 57d, include ail persons who hâve an interest 
in the res whlch is to be adminlstered, and bence include stockholders of 
the bankrupt, who wère the only persons that wonld be injurlously af- 
fected by the allowance of a clalm to whlch tbey objected, and whlch, if 
allowed, would necessitate an assessment ou stockholders. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 525, 526; 
Dec. Dig. § 339.*] 

2. Bankruptcy (§ 339*) — Claims — Oejection.s — Eeiieaeikg — ^Lâches. 

The affalrs of a bankrupt corporation belng lu process of administration 
in Missouri, and a motion to expunge a clalm havlng been sustalned 
July 15, 1909, the claimant on July 27th filed a motion for rehearing, 
whlch was granted November 15tb, and the cause set for hearing on 
December 17th following. On that day, after the référée had iutlmated 
that he would hold against tlie clalm, a conférence was had between 
the attorney for the trustée and the attorney for certain credltors, after 
whlch it was agreed that the clalm should be allowed by consent. Thèse 
proceedlngs were had wlthout notice to the objectors, who were résidents 
of Pennsylvanla. and stockholders of the bankrupt, and the only iiersons 
adversely Interested in the allowance of the clalm. They, ou June 13, 
1910, Immedlately after learuhig of the roferee's action In allowing the 
claim, filed a motion to set It aside. Held, that objectors were not bar- 
red from sucli relief by lâches. 

[Ed. Note.— l'^or other cases, see Bankruptcy, Cent. Dig. §§ 525, 526; 
Dec. Dig. § 339.*] 

Appeal from the District Court of the United States for the West- 
ern District of Missouri ; Arba S. Van Valkenburgh, Judge. 

•For other cases see same topic & § numbbk ia r'ec. & Ain. Digs. 1907 to date, & Rep'r Indexes 
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In the matter of bankruptcy proceedings of the Pittsburg Lead & 
Zinc Company, Consolidated. From a decree sustaining a ref eree's or- 
der overruling a motion and pétition of H. S. Rosenbaum and another 
to expunge the claim of F. R. Dutton, petitioners appeal. Reversed 
and remanded, with directions. 

See, also, 198 Fed. 316. 

According to the statement of the référée: "The Pittsburg; Lead & Zinc 
Company, Consolidated, was ad.iud,ged a hankrupt on the 14th day of Septeni- 
lier, 1908, upon an involuntary pétition filed August 28, 1908. The first meet- 
ing of creditors was held on the 13th of October, 1908, at which meeting a 
elalm in favor of F. R. Dutton was proved and allowed in the sum of $7,352.- 
69. Mr. S. A. Will was présent at the meeting, and in answer to his inquiry 
was advised by tlie référée that he would be given time, and that, if he saw 
proper, Be might file a motion to expunge the allowance. On October 18, 
1908, claims were proved and allowed in favor of Rosenbaum and Will, re- 
spectively. On the Ist day of April, 1909, the tr\istee tiled motions to expunge 
the allowance so made in favor of Will and Rosenbaum, respectively, and 
such proceedings were had tliereon that on the 26th of April, 1909, the allow- 
ances of thèse claims were expunged. On the sanie day, April 1, 1909, the 
trustée filed a motion to expunge the claim allowed in favor of F. R. Dutton. 
Issues were made upon this motion, évidence heard, and a flnding and judg- 
ment entered by the référée on the 15th day of .Tuly, 1909, sustaining the 
motion and expunging the allowance in favor of F. R. Dutton. On the 27th 
of July, 1909, Dutton filed a motion for a rehearing, which was granted on 
the 15th of November, 1909, and the cause set down for hearing on the ITtli 
of December, 1909. On that day by consent of the parties a judgment was 
entered overruling the motion to expunge and perinltting the claim to stand 
as allowed. On the 5th day of May, 1910, the trustée flled a motion for an 
assessment and call upon the unpaid stocli of the stockholders of the bankrupt 
corporation to meet its unpaid debts, and notice was given to the stockholders 
thereof, and among others to Rosenbaum and WlU, as such stockholders. On 
.Tune 13, 1910, Rosenbaum and Will filed the motion now nuder considération. 
This pleading, which is herein termed a 'motion,' is called a 'pétition' by the 
pleader. It is, in effect, a motion to set aside the allowance of the claim, and 
also a motion to expunge the claim, as the pleading emliraces both matters 
and the évidence is upon both points. The cause was submiited to the court 
upon both questions at the sauie time. The trustée also filed a paper, in 
which he stated he unités in the motion to set aside the order allowing the 
claim of Mr. Dutton and to expunge the same, but exiiressly refuses to adopt 
the pleading, so far as any improper act was doue in the euteriug of the 
judgment sought to be set aside." 

It appears from the évidence that a large nuniber of the items included in 
Mr. I>utton's account are very questionable ; but we do not désire to express 
any opinion as to this on this appeal. No notice was given to tho appellants, 
who were the objecting creditors to the allowance of Dutton's claim, that his 
motion for rehearing had been granted by the référée and the cause set down 
for hearing on Xovember 17, 1909. Appellants réside in the city of l'iitsburgh, 
Pa., and kuew nothing of the motion for rehearing haviug been granted, nor 
of the date when it was set down. The pétitions of appellants set forth that 
Rosenbaum is a creditor of the bankrupt corporation in the sum of -$700 by 
reason of having been compelled to pay ît note of the bankrupt on which he 
was an indorser, and the pétition of Will allèges that he is a creditor of the 
bankrupt in the sum of $1,800 by reason of being compelled to pay a note of 
the bankrupt on which he was one of the indorsers. They further state that, 
in the pétition of the trustée for an order of the court to assess the stock- 
holders of the bankrupt corporation, it was alleged that there renuilned un- 
paid Indebtedness of the bankrupt estale about $8,000; that in this siacement 
of indebtedness of $8,000 is included the clabn of the appellee In the sum of 
$7,352.69, which claim had been allowed by the référée: that afterwards the 
trustée flled a modou to set aside and expunge tlie allowance of the said 
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Dutton on several grounds, and that upon the hearing of said motion rlie saUl 
Dutton was duly represented by couusel, and after a l'ull and complète in- 
vestigation of tlie claim of ttie said l:>utton, tlie ret'eree, on tlie 13tU day of 
July,. 1909, set it aside and expunged the same, tlie référée finding tliat the 
said Dutton was indebted to the banlcnipt corporation for unpaid capital 
stock In the suia of $13,196, which amount was in excess of the allowance; 
that on the lôth day of November, 1909, the référée sustained a motion for 
rehearing filed by said Dutton, by consent of the parties, ànd the claim was 
allowed; that at the time said motion was made the trustée and the appellee 
were each represented by couusel at said hearing, and that after hearing the 
évidence the référée indicated that he would sustain the ob:iections to the al- 
lowance of said Dutton, when counsel for the trustée, couusel for the creditors 
whose clainis were uudisputed, and counsel for Dutton retired from the room 
and entered into an agreement tliat Dutton should oniy receive $200 of the 5' 
per cent, dividend then declared on his claim of ,l!7,.'îi)2.(i9. and the balance of it 
was to be paid to the attorneys for the remainlng creditors, whose claims were 
undisimted, and that thereupon his claim should be allowed by consent of ail 
parties. It was also agreed between them that Dutton should collect the re- 
mainder of his claim from the appellants as stockholders of the corporation; 
that the référée liad no information of this agreement, but was led to believe 
that it was an honest adjustment and final settlement, and for this rcason 
reinstated the allowance of Dutton's claim in full ; that Dutton Is really in- 
debted to the estate for the unpaid stock in tlie suni of $13,196. 

ïhe évidence shows that the attorneys for the trustée, who also appeared 
for other creditors of the bankrupt, whose claims amounted to about $800, 
were présent, as well as Mr. Dutton and lus attorneys ; but neither tlie ap- 
pellants nor thelr attorneys were présent, having had no notice of the pro- 
ceeding. An arrangement was then made by the attorney for the undisputed 
creditors, whose claims amounted to $700 or $800, vi-ho also acted for the 
trustée, and Mr. Dutton, that if he would pay tliein a certain part of the 
dividend which would be paid on his claim, everything over $200, they would 
consent to hâve his claim allowed in full. Neitlier the trustée nor the référée 
knew of this agreement. The parties having infoi'med the référée that a judg- 
ment by consent allowing the claim in full niight be entered, he entered it 
accordingly without knowing of this agreement. It also appears from the 
évidence that the claim of Dutton can only be paid hy makiiig an assessment 
on appellants for the unpaid part of tlieir subscription to the caiJital stock 
of the bankrupt corporation. 

As soon as appellants were advised of the action of the référée, they filed 
a motion to set aside the order allowing the claim of appellee and to expunge 
and disallow the same. The trustée in bankruptcy united with aiijiellauts in 
this motion. The référée held that they were not parties in interest, and for 
this reason had no rigbt to file the motion, and therefore overruled it. On a 
pétition for review the cause came before the District Judge, and at the hear- 
ing the trustée announced that lie decllned to prosecute the motion to ex- 
ininge the claim of Dutton any further, and vdtlidrew from the case, and 
thereupon the District Court held that the appellants were not proper parties 
to prosecute the pétition for review, and afflrmed the action of the référée. 
From this decree an appeal bas been takeu to this court. 

A. Léo Weil, of Pittsburgh, Pa., and Goodwin Creason, of Kansas 
City, Mo. (James S. Botsford and B. F. Deatherage, both of Kansas 
City, Mo., P. H. Sangree and John D. Bohling, both of SedaUa, Mo., 
and Charles M. Thorp, of Pittsburgh, Pa., on the brief), for appel- 
lants. 

Roy D. Williams and W. V. Draffen, both of Boonville, Mo. (R. 
S. Martin, of Pittsburgh, Pa., on the brief), for appellee. 

Before SANBORN, Circuit Judge, and W. H. MUNGER and 
TRIEBER, District Judges. 
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TRIEBER, District Judge (after stating the facts as above). [1] 
Section 57d of the Bankruptcv Act (Act July 1, 1898, c. 541, 30 Stat. 
560, 561 [U. S. Comp. St. 1901, p. 3443]) provides: 

"Claims whlch bave been duly proved sliall be allowed upon receipt by or 
upon présentation to the court, unless objection to tbeir allowanee shall be 
made by parties in interest, or tbeir considération be continued for cause by 
the court upon its own motion." 

Section 57k provides : 

"Clainis wliicb hâve lieen allowed uiay be reconsidered for cause and dis- 
allowed or rejected in wbole or in part, according to the equities of the case, 
before, but not after, the estate has been closed." 

The only question involved is wtiether, in view of the fact that 
thèse appeîlants are the only persons who will be affected by the al- 
lowanee of the claim of appellee, they being the only stockholders iipon 
whom an assessment has been made, are "parties in interest" within 
the meaning of the statute. If this large claim of appellee is allowed, 
it will hâve to be paid by appeîlants, while, on the other hand, if the 
claim is found to be fraudulent or unjust, and is disallowed or ex- 
punged, they will be relieved of paying the assessment made by the 
référée for the purpose of paying off this claim. 

We are of the opinion that by "parties in interest" in this section 
of the Bankruptcy Act are included ail persons who hâve an interest 
in the res which is to be administered. In Re Sully, 152 Fed. 619, 
81 C. C. A. 609, it was held : 

"The term 'parties in interest' applies to those who hâve an interest in 
the re» which is to be adnilnlstereci and distributed in the proceeding, and 
does not include those who are merely debtors or alleged debtors of the bank- 
rupt." 

In the instant case the only parties who hâve any interest in the 
res of this bankrupt are the appeîlants, for they are the only persons 
who can be injuriously alïected by the resuit of the détermination of 
this claim of appellee. 

It is true that it has been determined bv this court in Chatfield v. 
O'Dwyer, 101 Fed. 797, 42 C. C. A. 30, that an appeal from an order 
of the District Court allowing a daim presented by a créditer against 
the estate of the bankrupt, and which was objected to and contested 
by another créditer, can only be taken by the trustée in bankruptcy as 
the représentative of ail the creditors, but it was further held in that 
case, if the trustée in such a case refuses to appeal from the allow- 
anee of the claim on the request of the objecting créditer, the latter 
may move the District Court to direct the trustée to take an appeal 
as requested, or to permit the créditer to prosecute an appeal in the 
name of the trustée. In that case the trustée was not a party to the 
pétition for review, nor was there any effort made to hâve him become 
a party to or permit the appeîlants to take an appeal in his name, 
while in the case at bar the trustée had joined appeîlants in the pétition 
for review, and when it came up for hearing withdrevv. 

In Re Stern, 144 Fed. 956, 959, 76 C. C. A. 10, 13, the trustée had 
refused to move for a re-examination of a daim which had been al- 
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lovved, and upon application to the référée he declined to direct the 
trustée to file such a motion. The matter having been certified to the 
District Judge, he sustained the action of the référée, holding : 

"That the trustée Is lu a position to know or ascertaln the facts, and his 
détermination of such a matter will not be controlled or interfered with at 
tlie instance of others, who hâve no right to interpose such objection or plea." 

Thereupon the cause was brought to this court upon pétition for 
revision, and was reversed. Judge (now Mr. Justice) Van Devanter, 
delivering the opinion of the court, said : 

"In passing the order, now sought to be reviewed, the learned District 
Judge oniitted a duty of supervision wliicli cnunot be put aside, and accorded 
to the action of the trustée a measure of considération to whicli it is not en- 
titled. Partieularly isi it apparent that tlie trustee's action was aecovded uu- 
due considération, when it is considered that from the inception of thèse pro- 
ceedings lie was represented and presumably adviscd by counsel wlio was also 
representing the creditor whose claim was challenged. Of course, this ought 
not to hâve been, no matter wliat may hâve been the belief of couusel re- 
speoting its propriety." 

In Re liudson River Electric Power Co. (D. C.) 173 Fed. 934, 956, 
it was held that a receiver appointed by a Circuit Court for the prop- 
erty of a corporation has the right to contest proceedings in bank- 
ruptcy against such corporation, and upon appeal this case was af- 
iirmed in 183 Fed. 701, 106 C. C. A. 139, 33 h. R. A. (N. S.) 454. 

In Henry v. Jeanes,:47 Ohio St. 116, 24 N. E. 1077,. it was held 
that a stockholder of a corporation, where the corporation refuses 
to appeal from judgments affecting its interests, may appeal under a 
statute allowing an appeal to "a party or other person directly af- 
fected." 

Under thèse circumstances, and especially in view of the fact that 
the évidence in the record shows that many of the items of appellee's 
claim are at least suspicions, and that the référée, after a full hearing, 
had expunged the entire claim as fraudulent, appellants, as the only 
parties affected by the allowance of the claim, ought not to be deprived 
of the right to be heard. This is especially true, in view of the fact 
that they had no notice of the motion for rehearing and the peculiar 
circumstances under which the consent decree allowing the claim of 
appellee was entered. 

[2] Nor were the appellants guilty of any lâches, for immediately 
after learning of the action of the référée allowing the claim of 
appellee they filed the motion to set it aside. 

We do not désire to express any opinion as to the merits of Mr. 
Dutton's claim, but we are of the opinion that the court below erred 
in refusing to pass upon the merits of the case, and the cause is re- 
versed, and remanded to the District Court, with directions to permit 
the appellants to proceed in the name of the trustée, to instruct the 
référée to permit them and the appellee to appear within a reasonable 
time, after at least 10 dàys' notice to the parties or their attorneys of 
record, to présent évidence, and then to hear and décide the case upon 
its merits, and that upon such décision the court take such further 
proceedings as are just and équitable. 
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SA'OW et al. V. DALTON et al. 

In re EAGLE FURNITURE CO. et al. 

(Circuit Court of Appeals, Fourth Circuit. Fehruary 4, 1913.) 

No. 1,0D5. 

1. Bankktjptct (§ 440*) — Peoceedings— Mode of Beview — "Conteovekst 

ABISING in BaNKBTTPTCY PbOCEEDINGS" — "PBOCEEDINGS in BANKRUrïCT." 

The terni "controversy arising in bankruptey proceedings." within 
Bankr. Aet July 1, 1898, § 24a, 30 Stat. 553 (U. S. Oonip. St. 1901, p. 
3432), providing for review of orders thereiu on appeal, is lluilted to 
casés where tliird parties claim not in and under the administration of 
the bankrupt's estate in bankruptey, but assert some right hostile to the 
title of trustée, or agalnst the right of the court to admiuister the par- 
tlcular estate in the bankruptey case, and hence did not include an order 
determining the rights of ereditors to partieipate in the proceeds of ad- 
nilttedly valid security, which was a "proceeding in bankruptey," re- 
viewable by pétition to superintend and revise, under section 24b. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 915 ; Dec. 
Dig. § 440.* 

Appeal and review in bankruptey cases, see note to In re Eggert, 43 
C. C. A. 9.] 

2. COfiPOBATIONS (§ 470*) ^BOKDS — ISSUANCE— Debt Secubeo. 

A bankrupt corporation being largely indebted, a resolution of the dl- 
rectors was passed for the issuance of $50,000 in bonds, secured by a deed 
of trust, to be held subject to the order of petitioners and R., who were 
Indorsers on various notes of the corporation, and that, in case jjetitioners 
and B. at any time should hâve to pay any money on account of such 
indorsenients, it was ordered that the bonds should be dellvered to them 
to iiidemnify and save them harmless on such indorsenients. Before the 
bonds were issued, R., who had been manager of the corporation, had 
borrowed $28,000 from a trust Company on his own indorsem'enî, and 
some $17,500 on notes glven to other parties which he had similarly In- 
dorsed ; he securing the Joint indorseraent of the petitlonersi to the notes 
given to the trust Company by concealing the other indebtedness. HeU. 
that the resolution providing for the issuance of the bonds liniited the 
security thereof to the notes bearing the joint indorsement of the peti- 
tioners and R., and hence, on the bankruptey of the coi'poration, R. was 
not entitled to share in such security for the beneflt of the additional in- 
debtedness secured only by hls individual indorsement. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 470.*] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Western District of North Carolina; James E. 
Boyd, Judge. 

In the matter of bankruptey proceedings of the Eagle Furniture 
Company and another. On pétition by E. A. Snow and others to su- 
perintend and revise in matter of law proceedings of the District Court 
confirming a referee's order entithng W. H. Ragan to partieipate in 
certain securities for indebtedness of the bankrupt corporation. Re- 
versed and remanded. 

E. J. Justice, of Greensboro, N. G. (Justice & Broadhurst, of Greens- 
boro, N. C, on the brief), for petitioners. 

R. C. Strudwick, of Greensboro, N. C. (William P. Bynum, of 
Greensboro, N. C, on the brief), for respondents. 

*Fot other cases see same topic & S number In Dec. fi Am. Digs. 1S07 to date, & Rep'r Indexes 
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Before GOFF and PRITCHARD, Circuit Judges, and KELI.ER, 
District Judge. 

KELLER, District Judge. ' [ 1 ] The first question to be determined 
arises upon a motion by respondents to dismiss the pétition because: 

"(1) Tliat It appears upon the face of tlie salcl pétition, and of the papers 
and exhibits attachée! thereto, thàtthe case presented bythis pétition and 
record is net a proceeding of said District Court in bankruptcy, wliich this 
court Is given power and authority to superintend and revise in matter of 
law, within the true intent and meaning of section 24b of the Bankruptcy 
Act of July 1, 1898 (30 Stat. 553, c.:541 [U. S. Conip. St. 1001, p. 3432;|). 

"(2) That it appears upon the face of sucli pétition and record that the 
case presented thereby Is a controversy arisiug in a bankruptcy proceeding 
within the true intent and meahing of section 24a of said Bankruptcy Act of 
July, 1898, and is therefore one which is reviewable by this court only by 
appeal, and not by pétition to superintend and revise." 

While we hâve given respectful considération to the contentions of 
respondents' counsel upon this point, we are not impressed with the 
appositeness of the citations of authorities in the brief to the facts in 
this case. It seems to us that the order sought to be revievved is really 
nothing more than the allowance to provable debts of the right to par- 
ticipate in the proceeds of certain security, and thèse debts having 
been proved in the bankruptcy proceeding proper, and the proceeds of 
the securities being in the bankruptcy court for administration, the 
apportionment of this fund is strictly and properly a part of the bank- 
ruptcy proceedings, and in no proper sensé can be called a "controversy 
arising in bankruptcy proceedings." 

We think that the latter phrase, as used in the Bankruptcy Act, 
must be hmited to cases where third parties claim not in and under the 
administration of the bankrupt's estate in bankruptcy, but, on the con- 
trary, assert some right hostile to the title of the trustée or going to 
the right of the court to administer the particular estate in the bank- 
ruptcy case. The f ollowing authorities seem directly in point : 

"Where it becomes necessary as incident to a step in bankruptcy, to déter- 
mine the title or interest of third parties who niay be brought in for that 
purpose, it is not a controversy arising in bankruptcy, but continues to be a 
proceeding in bankruptcy proper." Coder v. Arts, 213 U. S. 223, 29 Sup. 
et. 436, 53 L. Ed. 772, 16 Ann. Cas. 1008 ; In re McMahon, 147 Fed. 685, 77 
C. C. A. 668 ; Loveland on Bankruptcy (last Ed.) p. 1454 ; Morgan v. First 
Nat. Bank (C. C. A. 4th Cir.) 145 Fed. 4(50, 76 C. C. A. 236. 

"Such is * « * wlaere a créditer proves his claim asserting a security 
for his debt, or where, in deterniining the priority of clainis, the validity of a 
trust deed is drawn in question, the debt not being disputed." Loveland, p. 
1454, and cases there cited ; Goder v. Arts, supra. See, also, Remington, vol. 
3, p. 805, and cases there cited. 

"An order allowing or denylng priority to a secnrity claimed bas been re- 
viewed on pétition as to matter of law." Courier-Journal Job Printing Co. 
V. SchaefCer-Meyer Brewing Co. (0. C. A. 6 Cir.) 101 Fed. 699, 41 C. C. A. 
614 ; In re Rouse, Ha/ard & Co. (C. C. A. 7 Cir.) 01 Fed. 96, 33 C. 0. A. 356 ; 
In re Richards (C. C. A. 7 Cir.) 96 Fed. 935, 37 C. C. A. 634. 

And an appeal for this purpose has been dismissed. Gaudette v. 
Graham (C. C. A. 9 Cir.) 164 Fed. 311, 90 C. C. A. 243. 

In Thompson et al. v. Mauzy, 174 Fed. 614, 98 C. C. A. 457, tliis 
court stated the following conclusions, which we regard as correct atid 
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as determinative of the proper classification of the order sought to be 
reviewed : 

"Tliere is a clear distinction between 'controversiea arising in banltruptcy 
proceedinsH,' as inentioned in section 24a, and the 'proceedings in banlcruptcy,' 
wliicli by section 2ilj tlie Circuit Courts oî Appeals are given jurisdictlon to 
superintend and revise in matter of law ; for the former being generally held 
to euibrace (piestions lietween the trustée, representing the bankrupt and hls 
creditors, ou the one side, and adverse claimants, on the other, and net di- 
rectly affecting those administrative orders and judgments ordinarily known 
as 'proceedings in bankruptcy,' and the latter being conflued to those ques- 
tions arising between the baulirupt and his creditors, vvhich are the very sub- 
ject of sucïi administrative orders and .ludgments, from the pétition for ad- 
judication to the discharge, and including the intermedlate administrative 
steps and mieh controvcmics as orise hctwcvn parties to the 'bankruptcy pro- 
(■ccdinijs n» are iiwolvcd in the alloifunce of claims, fixing their priorities, 
sales, allowances, and other matters to be disposed of summarily." 

This is the case of a dispute between parties to the bankruptcy pro- 
ceedings as to their respective rights to participate in the proceeds 
of an admittedly vaHd security, and we hold belongs in the category 
of "proceedings in bankruptcy." 

[ 2 J Corning, now, to the case on its merits, the material f acts appear 
to be as f ollows : 

The Eagle Furniture Company, a corporation, and the bankrupt in 
this case, was organized by some gentlemen of High Point, N. C, for 
the manufacture of furniture, some years prior to the transactions 
hereinafter to be detailed, and appears to hâve conducted a fairly suc- 
cessful business up to the year 1905, when its property, or a portion 
thereof, was destroyed by fire. Mr. W. H. Ragan, one of the incor- 
porators, was the active manager of the concern for a time, and was 
succeeded by his son, Charles Ragan, and according to the testimony 
in the case Mr. W. H. Ragan, after retiring from the active manage- 
ment, was still the adviser of the management on behalf of the direc- 
tors of the company, of whom he was one. It appears that prior to 
the year 1907 the company had borrowed money from various sources, 
and notes, in the name of the company, were made for thèse loans, 
and were indorsed by W. H. Ragan individually. In the summer of 
1907, according to the undisputed testimony of the petitioners, Mr. 
Ragan came to his fellow directors, E. A. Snow, J. E. Kirkman, and 
J. H. Millis, and said to them that he had borrowed a considérable 
amount of money from the Wachovia Loan & Trust Company, upon 
which he was sole indorser, and he did not think it was fair and right 
that he should be indorser alone on thèse notes, and asked the other 
directors to jointly indorse thèse notes at the bank with him. That 
he was asked by the other directors to give them a statement of the 
indebtedness of the concern, especially to the Wachovia Eoan & Trust 
Company, which was pushing for some payments of notes, or better 
indorsement. That Mr. Ragan represented to the other directors that 
the concern owed in the neighborhood of $28,000, and that, if it could 
borrow some $5,000 additional money, he thought the concern could 
go on successfully. That the said directors refused to indorse thèse 
notes without some security, and thereupon the plan was suggested 
that the company issue $50,000 worth of bonds, secured by deed of 
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trust on the concern, and put them up as collatéral to secure the joint 
indorsement of the directors. That such deed of trust and bonds were 
thereupon duly authorized and executed, and the bonds were placed in 
the custody of the Wachovia Loan & Trust Company, under a reso- 
lution pi the board of directors of the Eagle Furniture Company, 
passed on the 18th day of July, 1907, and which resolution and di- 
rection to the trustée are in the words and figures following : 

"Hlgh Point, N, C, July 18, 1907. 

"Mr. C. L. Glenn, Trustée, City— My Dear Sir : At a meeting of tlie board 
of directors of the Eagle B'urnlture Company, held In the office of the Snow 
Lumber Company on thls date, a majorlty being présent, the following resolu- 
tion was introduced by E. F. Dalton and seconded by F'. M. Pickett, which 
was unanimously carried and ordered to be recorded : 

" 'It is ordered by the board of directors of the ICagle Furniture Company 
that the $50,000 in bonds issued by the order of the stockholders on the 
recommendation of the board of directors, for whicli a deed of trust was made 
and recorded, be placed in the vaults of the Wachovia Loan & Trust Com- 
pany, at High Point, N. C, and held subject to the order of J. II. IMlllis, E. 
A. Snow, J. B, Kirkman, and W. H. Ilagan, who are indorsers on various 
notes of the Eagle Furniture Company ; and, should the said J. H. Millis, E. 
A. Snow, J. E. Kirkman, and W. H. Ragau at any tinie hâve to pay any 
money ou account of the said indorsements, we hereby order and direct that 
the said bonds, or a sufficient numher of them, be turned over to them to in- 
demnify and save them harmless on said indorsements. And we hereby in- 
struct and direct the cashier of the Wachovia Loan & Trust Company, of 
High Point, N. C, to deliver bonds to them on tlielr demand, in case they 
shall at any time be called on to pay on accoimt of said indorsements.' 

"Thèse bonds are herewith delivered to you, and are in the dénomination of 
$1,000 each, numbers 1 to 50, inclusive. 

"Eagle Furniture Company, 

"By E. A. Snow, Président. 

"T. H. Spencer, Secretary and Treasurer." 

From the uncontradicted testimony in the record, it appears that 
Mr. Ragan, at the time he secured the indorsements of his fellow di- 
rectors upon notes given to the Wachovia Loan & Trust Company to 
the amount of $33,500 (which included $.5,000 of a new loan), did not 
disclose to them that there was any additional indebtedness of the 
company to other creditors, upon which he (Mr. Ragan) was sole in- 
dorser, and they had no such knovidedge until long thereafter. Thèse 
indorsers testify that their indorsement was secured by reason of the 
représentation made by Mr. Ragan, and that they would not hâve in- 
dorsed this paper with the understanding that there was additional 
indebtedness, which was to participate in the security afforded by the 
lodgment of thèse bonds. It appears from the pétition of W. H. 
Ragan that, at the time this joint indorsement was made, said Ragan 
was also indorser individually for the Eagle Furniture Company upon 
sundry notes held by parties other than the Wachovia Loan & Trust 
Company to the extent of $17,200, and that since that time payments 
were made out of the assets of the company, which reduced this in- 
debtedness to the sum of $13,500. 

The pétition of Ragan was filed for the purpose of having the réf- 
érée direct that he be permitted to share upon his individual indorse- 
ment in the security afforded by the bonds and mortgage, along with 
the joint indorsers upon the notes chie the Wachovia Loan & Trust 
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Company. The référée sustained the pétition of said Ragad, and en- 
tered an order directing the trustée, after paying the costs and ex- 
penses of the bankruptcy proceeding, and ail debts which hâve by law 
priority over those secured by the deed of trust, to apply the assefs 
remaining in his hands to the satisfaction or the discharge of the notes 
of the bankrupt corporation indorsed by J. H. Millis, E. A. Snow, J. 
E. Kirkman, and W. H. Ragan, held by the Wachovia Loan & Trust 
Company, together and pro rata with the notes of the Greensboro Na- 
tional Bank, the Wachovia National Bank, the American National 
Bank of Wilmington, the Bank of Lexington, and C. A. Kime, which 
are indorsed by W. H. Ragan alone. This order, upon pétition for 
review, filed by the petitioners herein, was affirmed by the District 
Judge, by an order entered on the 6th day of January, 1912; and peti- 
tioners hâve had recourse to the présent proceeding to revise and su- 
perintend in matter of làw the said order of January 6, 1912. 

Several points are insisted upon by petitioners as determinative of 
their right to be preferred in the distribution of the proceeds of the 
property conveyed by the deed of trust, the first of which is that the 
resolution of the board of directors of July 18, 1907, is not susceptible 
of any other interprétation than one which limits the security of the 
bonds to notes jointly indorsed by J. H. Millis, E. A. Snow, J. E. 
Kirkman, and W. H. Ragan. It is sufficient to say that we sustain 
this contention, and are entirely confident that the resolution, in its 
entirety, is susceptible of no other construction than that thèse bonds 
were placed in the custody of the cashier of the Wachovia I<oan & 
Trust Company for the purpose, and the sole purpose of protecting 
the joint indorsement of thèse four gentlemen, and the provision for 
the delivery to them of bonds in the event of their having to pay 
money on account of said indorsement can also only be construed as 
authorizing the said cashier to make dehvery of the bonds on their 
joint demand. 

The petitioners further insist that, under the évidence in this case, 
W. H. Ragan is estopped from asserting a right to participate in this 
security, by reason of the représentation made by him to his fellow 
directors at the time he secured their indorsement upon thèse notes. 
At that time the condition was that, with the exception of the $5,000 
of new money borrowed from the Wachovia Loan & Trust Company, 
W. H. Ragan by his own act was indorser on $28,000 worth of notes, 
held by said Eoan & Trust Company, and $17,200 of notes held by 
other parties. In view of his concealment of the existence of thèse 
other notes, upon which he was indorser individually, it would seem 
that, were it necessary, the doctrine of estoppel might be invoked to 
prevent him from taking an unfair advantage of the parties who, at 
his solicitation, and in reliance upon f acts asserted by him to be true, 
had placed their names as indorsers upon the paper of the company. 
It appears that the only réduction in the indebtedness made, after the 
issuance of thèse bonds, was made solely upon notes indorsed indi- 
vidually by W. H. Ragan, which fact evidenced either that he under- 
stood the resolution of July 18, 1907, to mean that the notes indorsed 
by him were not to participate in that security, or else that, in his con- 



848 203 FEDERAL REPORTER 

duct of the business of the company, he was taking an unfair advan- 
tage of his fellovv directors. ' 

However, in the view that we hâve taken of the true meaning and 
effect of the resolution of July 18, 1907, it is unnecessary to further 
pursue this question. We hold that said resolution provided security 
for the indorsers of such notes only as were jointly indorsed b}? the 
four gentlemen named in said resolution, and we accordingly hold 
that the order of the District Judge of January 6, 1912, was erroneous, 
and must be reversed, and this case is remanded to the District Court 
for the Western District of North Carolina for further proceedings 
not inconsistent with this opinion. 

GOFF, Circuit Judge. I find no error in the judgment complained 
of, and therefore am not in accord with that part of this opinion which 
directs a reversai of it. 



S'n^^AJISIIIP RUTTÎIOIÎGLEX CO.. Limited, v. IIOWAliD HOULDER & 

PARTXJOBS, Inc. 

(Circuit Court of Appeals, Second Circuit. February 10, 1913.) 

Nos. 130, 131. 

1. SiiippiKG (g 58*) — Charters — Guarantt or Cargo Capacity — Damaoes 

FOR BBEACIt. 

Where a vessel eliartered for a voyage for a lump sum to carry a 
cargo of railroad rails proved to bave less capacity tliaii was guaranteed 
b.y tlie charter, the cliarterers, who teudered the fuU cargo, are en- 
titled to recover as damages the différence between what they would 
hâve paid under the charter for tlie earriage of the cargo shut out and 
what they would hâve received froin the cargo owner under its bill of 
lading, if it had been carried. 

[i:d. ?Jote.-For other cases, see Shipping, Cent. Dig. §§ 233-214, 314,. 
327; Dec. Dig. § 58.*] 

2. SfiirpisG (§ 39*)— Charters — Cesser Clause. 

The cesser clause in a charter party, that "charterer's liability to cease 
on cargo being shipped and freight paid," where the freight is paid on 
loading, relieves tlie charterer from liability for the acts or oniissious 
of others at the port of discharge, but not from liability for failure to 
perform lils own engagements under the charter. 

[lîd. Note. — For other cases, see Shipping, Cent. Dig. §§ 141-148; Dec. 
Dig. § 39.*] 

3. SiJippisG (§ 47*) — Charters — Construction — Time and Place for Dis- 

CHAHGING. 

Where a cliarter party does not provide for lay days for discharging, 
the charterer is required to discharge with reasonable diligence; and 
what constitutes such diligence dépends on the circumstances of the case, 
aniong others, the character, condition, and customs of the port. Where 
it is not provided that the vessel shall go to a bertli as ordered, tlie 
charterer has the right to name the discharging place; but, if lie does 
not do so within a reasonable time, the niaster niay choose one for him- 
■ self. 

[Kd. Note. — For other cases, see Shipping, Cent Dig. §§ 182, 183; Dec. 
Dig. § 47.*] 

•For other cases see same topi'c & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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4. SiiiPWNG (i 177*) — Demubeage — Consttîuction of Chaktek. 

A charter party did not provide the lay days for dlscharglng, but that 
"the cargo be diseharged [by the charterer] wlth ail possible speed ac- 
cordiug to the custom of the port of discharge," and that "any time lost 
In * * * disclmrging through riots, tire, * * * or any causes 
beyond the persoiial control of the said charterers not to be computed as 
part of the said lay days." It further provlded. "Charterers to provide 
lighters, if necessary, to enable steamer to go alongside any safe dock, 
wharf, or aiichorage, as ordered. where steamer shall discharge always 
afloat," and also authorized the owiiers to use lighters at the risk of 
the cargo owiier. At the port of discharge there were bertli.s where the 
steamer with her cargo coiild safely lie afloat; but when she arrived 
ail sueh berths were occupied, and it was several days before she eould 
get one, when she was discharged with ail due speed. Held, that the 
charterer was not bound to llghter lier nntil she could reach one of the 
berths which were open, and was not liable for demurrage for the time 
she was delayed in reaching the berth designated. 

[Ed. î\ote.--For other cases, see Shipping. Cent. Dig. §§ 576-582, 584; 
Dec. DJg. § 177.* 

Demurrage, see note to Ilarrison v. Smith, 14 G. C. A. 657; Randall 
v. Sprague, 21 C. C. A. 337 ; liagerman v. Norton, 46 0. C. A. 4.] 

5. SiiiPPiNG (§ 39*) — Charters — Agency Fees. 

A provision of a charter party that the steamer should be consigned to 
charterers' agents at port of loading and discharge "on usual terms, say 
£10.10 at each port," did not bind the steamer to employ such agent, if 
he refused to act for the fixed charge or the usual charge; and where. 
in such case, he was employed and paid a larger sum than that named, 
the owner is entitled to recover froni the charterer the excess paid over 
the usual charge only, the sum named being merely an estimate of such. 
charge. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 141-148; Dec. 
Dig. § 39.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York; George C. Holt, Judge. 

Suit in admiralty by the Steatnship Rutherglen Company, Limited, 
against Howard Houlder & Partners, Incorporated, with cross-libel. 
Decree for libelant, and respondent appeals. Reversed. 

For opinion below, see 196 Fed. 916. 

Haight, Sandford & Smith, of New York City (J. W. Griffin and 
C. S. Haight, both of New York City, of counsel), for Howard 
Houlder & Partners, Inc. 

Convers & Kirlin, of New York City (J. M. Woolsey and J. Parker 
Kirlin, both of New York City, of counsel), for Steamship Ruther- 
glen Co., Limited. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. The owners of the British steamer Ruth- 
erglen chartered her to Howard Houlder & Partners for a voyage 
from New York to Dalny and Takow, Formosa, with a cargo of rail- 
way material which has been duly delivered. Varions disputes hâve 
arisen between the parties which are now to be disposed of. 

[1] 1. The owners filed a libel to recover an unpaid balance of 
charter hire. The charter called for a lump sum hire of £9,400 to 

•Far other cas$s see same topic & § numbbr in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexe» 
203 F.— 54 
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be paid before sailing. The charterers paid only £9,122.12.6, claim- 
ing that the vessel fell short of the dead weight capacity guaranteed 
by the owners to the extent of 219.3 tons. The charterers filed a cross- 
libel to recover the freight engaged for the cargo shut out by this 
breach of guaranty. 

The District Judge found that the vessel did fall short of the guar- 
anty as claimed by the charterers, and that the bill of lading freight 
coming to them for cargo shut out would be, if it had been carried, 
i397.11.ô. He allowed to the charterers the différence between the 
charter hire and the bill of lading freight, to wit, £120.3.11. The own- 
ers claim that the charterers are only entitled to the différence be- 
tween the unpaid charter hire, £277.7.7, and £120.3.11, the profit on 
the bill of lading freight. This would resuit in the charterers being 
liable to the owners on this account for the sum of £157.3.8. 

We think the District Judge was right. If the vessel had confornied 
to the guaranty the charterers would owe £277.7.7. Because it did 
not, they hâve lost £397.11.6. Setting one claim off against the other, 
the différence is against the owners and in favor of the charterers, 
£120.3.11. 

The court below entered a decree in each action, the effect of which 
is precisely the same as if the better practice of entering one decree 
as in case of bill and cross-bill in equity had been followed. The con- 
tention of the owners is manifestly wrong, because it makes the 
charterers pay £157.3.8 for cargo space they never received, and this 
for the singular reason that they had sustained an additional loss of 
£120.3.11. In other words, if they had not engaged at a profit the 
cargo shut out, they would hâve been better off, because they would 
hâve been allowed £277 H .7 for the cargo capacity short, instead of 
£157.3.8. 

2. The owners claim 15^/^ days' demurrage at Dalny, and the Dis- 
trict Judge allowed it. The provisions as to demurrage are as f ollows : 

"Fifteeii (15) riuiiiUiir days. i-îimdays and liolidays excepted, to be allowed 
charterers for loadiug .steamer and the cargo to he dtscharged wlth ail pos- 
sible spèed, accordhig to the custom of the port of discharge. A'essel ^^ i-e 
ceive cargo on clearing day if required. free of demurrage. Demurrage over 
and above the sald la y days to be paid at the rate of four pence per net 
reglster ton per day for eacb and every day the steamer is detained at port 
of loadlng by the default of the charterers." 

The steamer arrived December 17th, was free of pratique on the 
morning of December 18th, and on that day served notice of readiness 
to discharge upon the charterers' agents. She did not get into her 
berth until January 2d, nor begin discharging until January 3d. The 
District Judge allowed demurrage at the rate of four pence per net 
registered ton for every day from December 19th to January 3d. 

[2] The charterers contend that they were relieved of liability for 
anything occurring at Dalny by virtue of the cesser clause, which 
reads : 
"Charterers' liability to cease on cargo bcing shipped and freight paid." 

The freight was paid at New York on the shipment of the cargo, 
and the owners make no claim for demurrage or anything else occur- 
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ring there. The clause would protect the charterers from liability for 
anything done at the discharging port by others, but not for anything 
which they had themselves agreed to do. The charter contemplâtes 
that the charterers will receive the cargo at Dalny. It provides that 
in certain circumstances they will be obliged to provide lighters, and 
that for delay in discharging, due to certain excepted causes, they are 
not to be liable, and that the vessel is to be consigned to their agents. 
Accordingly the cesser clause does not protect them from liability for 
delay incurred in discharging at Dalny not within the exceptions. 

[3] There is a wilderness of law upon the subject of demurrage. 
The décisions dépend upon the language of the varions charters and 
are difficult to reconcile. Mr. Carver has laid down six propositions 
in his work on Carriage by Sea (section 623), which hâve been ap- 
proved in the case of Leonis S. S. Co. v. Rank, 1 K. B. (1908) 499. 
We need not consider them, because they are confined to charters 
which provide for a fixed number of lay days within which a char- 
terer is bound to load or unload, and which generally, as in the case 
of the Leonis Company, define precisely when the lay days shall begin 
to run. Notwithstanding thèse propositions, it is the law in England 
that, where no lay days are provided for, the chartereris only re- 
quired to load and receive cargo with reasonable diligence. Carver, 
Carriage by Sea, § 628; Hulthen v. C. A. Stewart & Co. [1903] A. 
C. 389; Id., 8 Com. Cas. 297. What constitutes reasonable diligence 
will dépend upon al} the circumstances of the case ; among others, the 
character, condition, and customs of the port of loading and dis- 
charging. In such a case, where no place of loading is specified, nor 
any agreement that the vessel shall go to a berth as ordered, the char- 
terer has the right to name the loading or discharging place ; but, if 
he does not do so within a reasonable time, the master may choose 
one for himself. 

[4] In the présent case the charter did provide lay days for loading, 
the rate payable for demurrage, and that the vessel should load at a 
berth or berths as ordered by the charterers. In respect to discharg- 
ing, however, it only provided that "the cargo be discharged with 
ail possible speed according to the custom of the port of discharge," 
and that any time lost in discharging for certain excepted causes, 
should not be chargeable to the charterers. The owners admit that, 
after the discharge began, the cargo was received without delay. 
When the steamer arrived at Dalny, ail berths where she could lie 
afloat were occupied or congested with freight, and neither the char- 
terers' agents nor the master of the steamer were able to get a berth 
for her sooner. In such circumstances we do not think that the char- 
terers can be said to be chargeable with any lack of reasonable dili- 
gence in discharging. 

The District Judge, however, held that the charterers were boimd 
to employ lighters to take off enough cargo to enable the vessel to 
lie afloat safely at one of the unoccupied berths, where there was not 
water enough for her when fully loaded. It was his opinion that they 
could hâve obtained such lighters, but, even if they could not, that 
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they were liable for not enabling the steamer to go to such a berth, 
and so saving time in discharging. He rested his conclusion upon the 
parenthetical clause, supra : 

"(Charterers to provide ligliters, if necessary, to. enable steamer to go 
alougside any safe dock, wharf, or auchorage as ordered wliere steamer shall 
discharge always afloat.)" 

If we are to construe this clause as requiring the vessel to go to any 
wharf as ordei'ed by the charterers, then clearly no claim for demur- 
rage could arise until she had arrived alongside the wharf as ordered 
by them. But the clause in our opinion gives the charterers the privi- 
lège of requiring the vessel, if lightened, to go to a wharf where she 
could not lie afloat with ail cargo aboard. They are not obliged to 
order her to such a berth. It is to be noted that the bill of lading 
gives the owners the same privilège. By it they are entitled "to con- 
vey goods in craft ^"^"^/or lighters to and from the steamer at the 
risk of the owners of the goods." Neither party can be said to hâve 
been at fault for not exercising this privilège. 

The owners contend that the charterers are liable for demurrage at 
Dalny, because the cargo was not discharged with "ail possible speed 
according to the custom of the port," as required by the charter. They 
treat the clause as containing two separate propositions, viz. : "Ali 
possible speed," in respect to the time in which the vessel shall be dis- 
charged; and "according to the custom of the port," in respect to 
the method of discharging after it has begun. Whether this is what 
thèse clauses mean when used separately need not be considered, be- 
cause we think that in the clause as it reads the custom of the port 
applies both to the time and to the method of discharging. There 
was, to say the least, no proof showing that the cargo was not dis- 
charged according to the custom there prevailing either in respect 
to the time or the method of discharging. 

Finally, we think that, if there was delay in discharging at Dalny, the 
charterers are relieved from liability therefor by the exceptions con- 
tained in the charter party, viz. : 

"Any time lost in loading and/^j. discharging through riots, flre, frosts, 
fioods, stornis, strike.'j, lock-oiits, accidents to mills or machinery, or any 
causes beyond the Personal contro! of tlie said charterers not to be com- 
puted as part of the said lay-days." 

The last words cover an independent category of causes not subject 
to the doctrine of ejusdem generis. It is quite clear that the vessel 
got the first vacant berth where she could lie afloat as loaded in ac- 
cordance with the practice prevailing at Dalny. . Pyman S. S. Co. v. 
Mexican Cent. R. Co., 169 Fed. 281, 94 C. C. A. 557; Leonis S. S. 
Co. V. Rank, No. 2, 13 Com. Cas., 161. 

[5] 3. The last claim in the owners' libel was for $70.56, being 
excess of attendance fee over ilO.lO paid by them to the charterers' 
agents at Takow. The charter party provided "steamer to be con- 
signed to charterers' agents at port of loading and discharge on usual 
terms, say ilO.lO at each port." It is a printed form of the agents for 
owners. If they had intended to fix a sum beyond which the owners 
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were not to be liable to the charterers' agents, they could easily hâve 
stated it. Or they could hâve stipulated to pay only the usual charge 
without saying more. When charterers under such a clause name no 
agents, the owners may employ whom they will. If the agents named 
refuse to act for the fixed charge, or for the usual charge, the owners 
are not bound to employ them. In this case the charter party bound 
the owners to pay only the usual charge estimated at ilO.lO. The 
agent named by the charterers refused to act for less than i25, which 
the owners paid. They are entitled to recover from the charterers 
any amount paid above the usual charge, ^nd, there being no proof 
as to what the usual charge is, nothing should hâve been allowed them. 
The decree in favor of the libelants is reversed, and that in favor 
of the cross-libelants set aside. The court below is directed, instead 
of two decrees, to enter a single decree dismissing the libel, with costs, 
and awarding the cross-libelants $584.93, with interest from October 
18, 1907, and the costs of both courts. 



HULTBERG v. ANDERSON et al. 

SAME V. CHYTRAUS. 

(Circuit Court of Appeals, Seventh Circuit. February 13, 1913.) 

No. 1,970. 

COUBTS (§ 405*) ASSIGNMENT OF ErBOHS — CONSTRUCTION OF RULE. 

The requirement of rule 11 of the Circuit Court of Appeals (150 Fed. 
xxvii, 79 C. C. A, xxvii) that no writ of error or appeal shall be allowed, 
unless an asslgnment of errors has been filed, is not jurisdlctional, but is 
a rule of practiee ; and even though there is no asslgnment of errors in 
the transcript the appellate court may exercise its jurlsdiction either by 
punlshing the appellant by dismissal for noncompliance with the rule, 
or by hearing the controversy and deciding the merits as justice may 
seem to require in the particular case. The case will not be dismissed 
where but a single question is involved, which is apparent from the rec- 
ord, and an asslgnment of errors would hâve served no useful purpose. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1097-1099, 1101, 
1103; Dec. Dig. § 405.*] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois ; Christian C. Kohl- 
saat, Judge. 

Suit in equity by Nels O. Hultberg against Peter H. Anderson 
and others. From a decree for défendant Axel Chytraus, complain- 
ant appeals. On motion to dismiss appeal. Motion denied. 

John Barton Payne, Silas H. Strawn, and Max H. Whitney, ail of 
Chicago, m, David Ritchie, of Salina, Kan., and Harris F. Williams, 
of Chicago, 111., for appellant. 

John J. Hçaly and E. Allen Frost, both of Chicago, 111., for ap- 
pellee. 

Before BAKER, Circuit Judge, and LANDIS, District Judge. 



•For other cases .see same topio & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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BAKER, Circuit Judge. Appellee présents his motion that the ap- 
peal be dismissed on the ground that this court lacks jurisdiction to 
entertain it by reason of appellant's failure to file with the clerk of 
the trial court an assignmeint of errors before the appeal was al- 
lowed. 

Rule 11 of this court (150 Fed. xxvii, 79 C. C. A. xxvii) requires 
such a filing, and déclares that "no writ of error or appeal shall 
be allowed until such assignment of errors shall hâve been filed." 
When this appeal was allowed in open court at the time the decree 
was announced, no assignment of errors had been filed. If strict 
compliance with the above-quoted portion of rule 11 is jurisdictional, 
the subséquent filing of the assignment of errors, with leave of the 
trial court and before the transcript of the record was prepared and 
filed in this court (ail within the statutory time for taking the ap- 
peal), was without avail, and this court would bave no lawful right 
to look into the record for any purpose. 

In determining whether the aforesaid provision is jurisdictional or 
merely directory of practice, it should be read in pari materia with 
subséquent parts of the same rule. "Such assignment of errors shall 
form part of the transcript of the record and be printed therewith. 
When this is not donc, counsel will not be heard, except at the re- 
quest of the court, and errors not assigned according to this rule 
will be disregarded, but the court at its option may notice a plain 
error not assigned." Taking the rule as a whole, we are of the opin- 
ion that this court bas jurisdiction of a cause wherein a transcript of 
the proceedings and judgment or decree bas been duly filed in this 
court, whether an assignment of errors is in the transcript or not, 
and may exercise its jurisdiction either by punishing the appellant 
with a dismissal for noncompliance with the practice rule, or by hear- 
ing the controversy and deciding the merits. This resuit is confirmed 
by considering the purpose of having an assignment of errors in the 
record, namely, to advise the appellee of the contentions he bas to 
meet, and to lessen the labor of the court in getting hold of the case. 
If, as is admitted in the présent instance, but a single question is in- 
volved, and that question is apparent from a reading of the decree, 
an assignment that the appellant contends the question was errone- 
ously decided by the trial court would neither enlarge the information 
of the appellee, nor assist the court in understanding the question. 
A construction of the rule which would make an idle formality an 
indispensable condition of being heard should not be adopted, if any 
other construction is reasonably possible. 

In the Fifth Circuit the Court of Appeals bas decided that com- 
pliance with the provisions of rule 11 respecting assignments of er- 
rors is not jurisdictional. Dufour v. Lang, 54 Ked. 913, 4 C. C. A. 
663. Cases relied on by appellant do not seem to us to sustain the 
contention to the contrary. 

In-Mast V. Superior Drill Co. (Sixth Circuit) 154 Fed. 45, 83 C. 
C. A. 157, the assignment of errors did not comply witli the require- 
ments of rule 11, and was disregarded; that is, in légal effect there 
was no assigimient of errors. Nevertheless the court proceeded to 
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examine the record to see whether substantial Justice had been ren- 
dered in the trial court. If an assignment of errors is jurisdictional, 
the court in that case had no more right to détermine the merits 
from an examination of the record than it would hâve to décide a 
Street controversy from reading a newspaper account. 

The same thing may be said of Mutual Life Ins. Co. v. Conoley 
(Fourth Circuit) 63 Fed. 180, 11 C. C. A. 116, and United States v. 
Goodrich (Eighth Circuit) 54 Fed. 21, 4 C. C. A. 160, for in each 
case the judgment was afïirmed on the ground that the record showed 
that no substantial error had been committed. In later cases the 
court in the Eighth Circuit lias dismissed appeals and writs of error 
for noncompliance with rule 11. Frame v. Portland Gold Min. Co., 
108 Fed. 750, 47 C. C. A. 664; Webber v. Mihills, 124 Fed. 64, 59 
C. C. A. 578; Lockman v. Lang, 128 Fed. 279, 62 C. C. A. 550. 
And appellant counts strongly on an expression therein that "the 
assignment of errors is indispensable to the perfection of the ap- 
peal." But vve take it that the court did not intend to deny the exist- 
ence of a jurisdiction it had theretofore been e.xercising, but only 
meant that an assignment of errors was indispensable to inducing 
the court to use its power in favor of hearing parties, instead of pun- 
ishing them for delinquencies of practice. 

Rule 11 bas its warrant in the act creating the Courts of Ap- 
peals, and the rule has the force of a statute. Sections 997 and 
1012, Rev. St. (U. S. Comp. St. 1901, pp. 712, 716), also provide 
for assignments of errors and for other matters of procédure. Thèse 
sections, as elearly as rule 11, seem to us to be directe ry of practice 
and not jurisdictional. 

In the cases of In re Hill, 148 Fed. 833, 78 C. C. A. 522, Pooler 
V. Hyne (C. C. A.) 202 Fed. 194, and In re Quality Shop (C. C. A.) 
202 Fed. 196, this court has held that matters of citation and of bond 
are not jurisdictional. Whether the matter be one of bond or of cita- 
tion or of assignment of errors, we believe there should be no difh- 
culty in protecting appellees and défendants in error in ail their sub- 
stantial rights without rewarding them or punishing their opponents 
for shortages of practice. 

The motion to dismiss is overruled. 



THE CAMl'ANIA. 
(Circuit Court of Appeals, Second Circuit February 10, 1913.) 

No. 85. 
1. SiiiPPiNG (1 SI*) — Ltability of Vessels — Injuky to Otheb Vessels by 

SWELL. 

ïlie rule that large vessels navigatiug New York Bay must so reguiate 
their speed as not to injure by their swell.s sinall craft, which are sea- 
worthy aud properly loaded and navigated, is also applicable to the lower 
bay, though not with the same strictness. Owlng to its less crowded 
condition and nearer proxiniity to the sea, inconiing steamers may there 

•For other cases see same toplc &. § numbek In Dec. &. Am. Digs. 1907 to date, & Rép'r Indexes 
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proceed at greater speed, provlded the channel is free, but not wlien it is 
fui} ; of boats, at night, or in a fog. 

[Ed. Note.— For otber cases, see Shipping, Cent. Dig. §§ 341, 344, 345, 
347; Dec. Dig. § 81.*] 

2. Shipping (§ 81*) — Liability of Vbssels — INjdey to Otheb Vessel by 
SwELL— Négligence of Towing Tug. 

An ineoming steanishlp hcld in fault for an injury to a scow in tow in 
lower New York Bay at night, causée! by her swell, owing to excessive 
speed and inattention ; it appearing that she did not see tlie tug and tow, 
nor liear her signais, or did not lieed either. ïlie tug aiso hc-ld in fuult 
for having the scows made up too close togetber. 

[Ed. Note. — For otber cases, see Shipping, Cent. Dig. §§ 341, 344, 345, 
347 ; Dec. Dig. § SI.* 

IJability of vessel for injuries caused bv création of swell, see note to 
The Asbury l'ark, 78 C. C. A. 3.] 

Appeal from the District Court of the United States for the South- 
ern District of New York; Learned Hand, Judge. 

Suit in admiralty by William Jiîeard and another against the steam- 
ship Campania ; the Cunard Steamship Company, claimant. Decree 
for respondent, and libelants appeal. Reversed. 

S. D. Smith, of New York City, for appellants. 
Lord, Day & Lord, of New York City (A. B. A. Bradley, of New 
York City, of counsel), for aijpellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. [1] The rule is well settled that large 
steamers navigating the waters of New York Bay must so regulate 
their speed as not to injure by their swells small craft properly oper- 
ated. The reason for the rule is pointed out in the opinion of this court 
in The Majestic, 48 Fed. 730, 1 C. C. A. 78: 

"Such waters are not to be appropriated to the exclusive use of any one 
class of vessels. We do not mean to hold that océan steamers are to ac- 
coniinodate their niovenieuts to craft unflt to navigate tlie bay, either from 
inhérent weakness, or overloading, or improper handllng, or whicli are care- 
lessly navigated. But of none of thèse is tbere any proof liere, and, in the 
absence of such proof, we do hold that craft such as the libelanfs hâve the 
right to navigate tbere witbout anticipation of any abnormal dangerous con- 
dition, produced solely l)y the wisb of tbe owners of exceptionally large craft 
to run them at such a rute of speed as wlll insure tbe quickest passage. To 
hold otherwise would be virtually to exclude smaller vessels, enguged in a 
legitimate commerce, from navigating tbe sanie waters." 

Broadly, the rule is as applicable to the lower bay as to the upper 
bay and was applied in respect of it in Ross v. Central R. R. Co. (D. 
C.) 146 Fed. 608, affirmed 157 Fed. 1004, 85 C. C. A. 678. See also 
The St. Paul (D. C.) 124 Fed. 103. The only distinction is that by 
reason of doser proximity of the sea and less traffic more latitude may 
be allowed ineoming steamers in their opération and more care may 
be required from small craft in their handling. Thus undoubtedly 
steamships may proceed there at a high rate of speed when the channel 
is free and no danger is to be apprehended. But they hâve no right 
to so proceed when the channel is full of boats or when, at night or by 

•For other cases see same topic & § numbeb in Dec. £ Am. Digs. 1907 to date, & Rep'r Indexes 
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reason of fog, it is impossible to tell what craft may be affected by 
their swells. So steamers may hâve the right tb assume that tugs and 
tows will be better prepared to withstand heavy waves in the lower 
than in the upper bay. And on the other hand, vv^hile tugs may, on 
account of the congestion of traffic in the upper bay, be obliged there 
to make up their tows in close arrangement and in a manner not adapted 
to avoid danger from displacement waves, there may be no such ne- 
cessity in the less crowded waters of the lower bay. 

[2] In the présent case the accident oCcurred at night and we are 
satisfied that the Campania was going at a comparatively high rate of 
speed. She Vk'as certainly going at such speed as to involve danger to 
small craft because not only was the scow in question injured by the 
displacement waves, but they boarded the tug itself. Apparendy those 
on board the Campania did not sce the lights of the tug and tow and 
did not reduce speed on their account. Nor did they regard the alarm 
signais if they heard them. We think that the Campania was négligent 
in navigating the lower bay at a high rate of speed at a time when she 
either could not see or did not look to see the tow liable to be injured 
by her swells. Her speed was such that we think she had no right to 
assume no craft would be injured by the waves caused by it. 

On the other hand, we are not satisfied that the tug was free from 
fault. The scows were less than six feet apart and so close that the 
swells caused the rear scow to override the other. No substantial ex- 
cuse is given for this method of making up the tow. The prévention 
of sheering seems, in respect of the lower bay, an inadéquate reason. 
We cannot see why the rear scow could not bave been towed on a much 
longer Une. In the absence of proof showing that the arrangement was 
necessary, we think that the libelants cannot be heard to say that they 
were not négligent or that their négligence did not contribute to the 
injury. While the scow might hâve been injured by the swells in a 
différent way in the case of a différent make up, she could hardly hâve 
been injured in the same way. 

It must be distinctly understood that we are not laying down any 
gênerai rule as to the obligation of incoming steamers to tows in the 
lower bay which are in a "bunched up" arrangement. If there are 
substantial reasons requiring very short hawsers upon tows there it 
may be that such method of towing does not constitute négligence and 
that incoming steamers must govern their movements with respect 
thereto. But the présent testimony fails to show in this case any sub- 
stantial necessity for the arrangement. 

The decree of the District Court is rêver sed with costs and the cause 
remanded with instructions to decree for the libelants for one-half 
damages. 
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MAGUIRE y. MORTGAGE 00. OF AMKRICA et al. 
(Circuit Court of Appeals, Second Circuit. Februai-y IT, 1913.) 

No. 143. 

COBPOEATIONS (§ 684*) — JUBISDICTION TO APPOINT ReCEIVEBS — StOCKIIOLDER"S 

SUïT — FoRBiSN Corporations. 

A fédéral court of equity lias no jurisdiction of an original stockliold- 
er's suit against a corporation of another state for tlie appolntnieut of a 
recelver to wind up its affairs and distribute its assets, even tliough the 
assets may be within its jurisdictlon. 

[Ed. Note. — For other cases, see Corporations, Cent. Big. § 266C; Dec. 
Dig. § 684.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York ; Julius M. Mayer, Judge. 

Suit in equity by WilHam M. Maguire against the Mortgage Com- 
pany of America and another. From an order denying a motion to 
vacate an order appointing a receiver, Louis G. Hart appeals. Re- 
versed. 

Cardozo & Nathan, of New York City (M. H. Cardozo, Jr., of New 
York City, of counsel), for appellant. 

L. J. Obermeier, of New York City, for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. The power of courts of chancery to ap- 
point receivers of corporations is examiiied at length in the récent opin- 
ion of this court in the Express Company's Appeal (Pennsylvania Steel 
Co. V. New York City R. Co. [C. C. A.] 198 Fed. 736). It is there 
shown that the gênerai rule is that such courts hâve no inhérent pow- 
er to appoint such receivers but that an exception has grown up in the 
case of creditors' suits against insolvent corporations. But it is also 
])ointed out that there is no departure from the rule that, in the ab- 
sence of statutory authority, a court of equity has no right to appoint 
a receiver of a corporation at the instance of a stockholder for the 
purpose of winding it up and distributing its assets. Statutes of many 
States and acts of Parliament in England, however, do provide for the 
liquidation of the affairs of corporations through receivers and when 
such statutes exist, the courts within the appropriate jurisdictions may 
enforce them. 

The présent suit is by a minority stockholder charging that the as- 
sets of the défendant corporation are within the jurisdiction; that only 
its président has qualified as an officer and that lawsuits are threatened, 
and praying for the appointment of a receiver and "that the assets of 
the Company after the payment of its just debts be applied to the pay- 
ment of such proportion which the stock of the plaintifï and other 
shareholders similarly situated are justly entitled to." There is no 
averment of insolvency. The order involved in this appeal appoints a 
"temporary receiver" but confers upon him the gênerai powers of re- 
ceivers. 

*For other cases see same topic & § numî3EK in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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It is apparent that this is a stockholder's suit for the winding up 
through a receiver of the affairs of the défendant corporation and if 
it vvere a domestic corporation, we should look for a statute of New 
York authorizing the action prayed for. If we found such a statute 
and if it were broad enough to create a right in the complainant which 
could be enforced in the District Court as a court of equity by reason 
of diverse citizenship, we should say that that court had jurisdiction. 
Otherwise there would be no warrant for its intervention. 

But this is not the case of a domestic corporation. The défendant 
corporation exists under the laws of the state of Delaware and it is 
elementary that it is alone for the state which créâtes a corporation to 
provide for its dissolution and winding up. A fédéral court of equity 
has no jurisdiction over an original stockholder's suit against a foreign 
corporation for the appointment of a receiver to wind up its aiïairs 
and distribute its assets. Republican Mountain Silver Mines v. Brown, 
58 Fed. 644, 7 C. C. A. 412, 24 L. R. A. 776 ; Sidway v. Missouri Land 
& Live Stock Co. (C. C.) 101 Fed. 481. See also cases post. 

But it is urged that ail the assets of the corporation are within this 
jurisdiction and that they may be wasted unless a receiver is appointed 
hère. Well-established equity procédure provides for just such a situa- 
tion. When a stockholder's suit has been brought in the courts of the 
state which created the corporation and a receiver has been appointed 
there, the fédéral courts in other states will protect property within 
their jurisdictions by the appointment of ancillary receivers. Parks 
V. U. S. Bankers' Corp. (C. C.) 140 Fed. 160; Haydock v. Fisheries 
Co. ce. C.) 156 Fed. 988-; Hutchinson v. American Palace Car Co. (C. 
C.) 104 Fed. 182. 

There is nothing in the présent bill to show that the established prac- 
tice would fail to afford the complainant adéquate relief and we are, 
therefore, not called upon to détermine whether, under any extraordi- 
nary circumstances, the District Court as a court of equity might inter- 
vene to protect property of a foreign corporation while awaiting ac- 
tion in the court of primary jurisdiction. 

The order of the District Court appointing the temporary receiver 
is set aside, with costs and the cause remanded with instructions to 
dismiss the bill for want of jurisdiction without costs. 



McWILLIAMS et al. v. PHILADELPHIA & E. RY. CO. 
(Circuit Court of Appeals, Second Circuit. February 18, 1913.) 

No. 147. 

TOWAGE (§ 15*) — LlABILITY FOB InJUKY TO ToW — NeGLIQENCE OF MaSTEB OF 

Tow. 

Respondent's two tugs hung up a flotilla of 11 coal-laden boats at a pler 
in East Hiver, wliile distributlng tliem to their various de.stinations. 
The tow was secured by the master of the hawser boat next the pier 
making his boat fast with Unes to the end of the pler. On the turu ot 
the tide the tow swung around, breaklng the Unes, and such hawser 
boat, with another of the same owner, which went adrift, were compelled 
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to pay salvage. HcU, on the evidonce, that sucli manner of leaving tlie 
tow was usual and customary, and that its breaklng loose was due to 
the fault of the master of the boat nest the pier to properly adjust the. 
Unes wlien the tide turned, for which respoudeut was not liable to its 
owiier. 

[Kd. Note.— For other cases, see Towage, Cent. Dig. §§ 30-38; Dec. 
Dig. i 15.*] 

Appeal from the District Court of thé United States for the District 
of New York; George B. Adams, Judge. 

Suit' in admirait)' by Owen J. McWilliams and others agàinst the 
Philadelphia & Reading Railway Company. Decree for libelants, and 
respondent appeals. Reversed. 

P. M. Brown, of New York City, for appeUant. 
De Lagnel Berier, of New York City, for appellees. 

Before LACOIVIBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. January 30, 1905, Philadelphia & Reading- 
tugs Pencoyd and Wyomissing at about the last of the flood tide hung 
up a flotilla of 11 coaî-laden boats at the foot of Nineteenth street, East 
River, from which point they were to be singled out and distributed to 
their destinations. The libelants are the owners of the boats Ben Mil- 
ler and Blue Mountain; the former being the port and the latter the 
starboard hawser boat. Their libel allèges that the respondent's serv- 
ants made the flotilla f ast, and that, when it swung downstream on the 
turn of the tide, it got adrift because of the insufïiciency of the fasts, 
as a resuit of which they had to pay salvage in the sum of $602.55 to a 
tug which rescued their boats, and were also obliged to lay out some 
$200 for repairs to the Ben Miller, caused by lier coming into contact 
with several piers and a lighter. The libel was filed October 4, 1907, 
some 2 years and 10 months after the accident. 

The proof is that it is usual in this port to hang up a tow in the way 
described for distribution, and that the practice is for the master of 
the hawser boat next to the pier, which in this case was the Blue Moun- 
tain, to make his boat fast, and so secure the tow. He did so in this 
case with what he testifies were good, strong lines. When it was prop- 
erly made fast, and the boatmen had notified the tug they were ail 
right, the master of the Wyomissing told them to let the hawsers go, 
and left. The Pencoyd had previously left, taking three of the boats 
to their destination at Harlem. 

At the trial, 3 years, less 16 days, after the accident, the master of 
the Blue Mountain, testifîed that the master of the Pencoyd, as he was 
leaving, said : 

•'I will he back before the tide changes aud look after you fellows." 

He further testifîed that it was ice coming, down with the ebb tide 
that broke the boats loose, and that the tug should bave put them into 
the slip, instead of at the end of the pier. Not a word was said in the 
libel about any of thèse things ; the sole charge being that the respond- 
ent's servants made the tow fast, and made it fast insufficiently, where- 
as ail the testimony was to the efïect that the tow was made fast by the 

•For other cases see same topic & § numbek in Dec, & Am. Digs, 1907 to date, & Rep'r Indexes 
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master of the Blue Alountain. He let tlie tow s\viiig afound on the 
ebb tide, with a constant strain on the fasts, whiçh naturally parted 
them. We can see no reason to doubt that if he had rendered the Unes 
a Httle as the flotilla swung, or had put eut more lines, if necessary, 
the manœuver would hâve been saf ely executed. The only other wit- 
ness for the libelants was the master of the Jack, the middle boat in 
the head tier, who testified that the East River was covered with solid 
ice, but said nothing about the master of the Pencoyd promising to 
come back. 

The practice of bringing suit years after a cause of action has ac- 
crued, and of omitting to state in the libel the grounds of négligence 
relied upon at the trial, cannot be too strongly deprecated. Thé libel- 
ants in such cases are entitled to little latitude. Theif conduct results 
in loss of witnesses, impairment of memory, and surprise at the trial. 
In this case we think that the tugs acted in accordance with the usual 
practice known to ail coal boatmen and owners df coal boats. It may 
well be that, if the hawser boat did not put out safe fasts originally, 
the respondent would be answerable for injuries resulting from that 
fact to the other boats in the tow ; but certainly it would not be Hable 
to the owners whose master was négligent in making fast. 

The District Judge rested bis conclusion on Hughes v. Pennsylvania 
R. Co. (D. C.) 93 Fed. 510, and Id., 113 Fed. 925, 51 C. C. A. 555, 
which was a very différent case. There the tug hung up the tow at 
the Battery, and did not return in a thick fog which ensued, although 
she knew the tow would swing around in that crowded thoroughfare 
and be perfectly helpless to protect itself from collision, which was 
what actually occurred. We see no reason for the tugs in this case 
to expect that the tow would get adrift on the turn of the tide, if the 
libelant's master had attended to his dutic3. 

The decree is reversed, with costs. 



AUBRY SISTERS v. CREME DE MOIIR CO., Inc., et al. 
(Circuit Court of Appeals, Second Circuit. February 10, 191.3.) 

No. 109. 

Tbade-Marks and Teade-Xames (§ 60*) — Ixerinoemest — Labels. 

A trade-marlî for a face cream, desigued to be priiited on a label and 
placed on the top of the jar containing the préparation, hchl not infringed 
by the label of another manufacturer, on which différent colors and 
lettering were used, and which resenibled that of comiilainauts only in 
that both contained a picture of a womau'.s head surrounded by a circle. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. ^§ îa, 74; Dec. Dig. § 60.* 

Misleading or false labels, see notes to Raymond v. Royal Baking 
Powder Co., 29 C. C. A, 250 ; Holeiiroof Hosiery Co. v. Wallaeh Bros., 97 
C. C. A. 265.] 

Appeal from the District Court of the United States for the South- 
ern District of New York ; George C. Holt, Judge. 

•For other cases see same topic & % numbek In Dec. & Am. Dlgs, 1907 to date, & Rep'r Indexe» 
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Suit in equity by Aubry Sisters against the Crème de Mohr Company, 
Incorporated, and Siegfried Mohr. Decree for défendants, and com- 
plainants appeal. Affirmed. 

C. P. Goepel, of New York City, for appellants. 
Louis J. Rosett, of New York City, for appellees. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. This is a trade-mark case pure and simple. 
It is based upon a registered trade-mark which consists of a drawing 
showing a circular center containing a woman's face, and, in a circle 
around the head, the words "Aubry Sisters Beautifier." The words 
are printed so that the first two appear in the upper segment of the 
circle and the last in the lower segment, with figures resembling maltese 
crosses between the proper name and the descriptive name. A third 
circle is drawn around the circle containing the names leaving a blank 
space between the two outer circles. In practice the trade-mark is 
placed on the top of the jar containing the pharmaceutical préparation, 
the picture being in black and white, with a vermilion border around 
it in which appears the letters, as before stated, printed in white or 
black. The défendants hâve a woman's head in the center of their 
labels with a green border surrounding it, on which are printed the 
words "De Mohr Cream Face r'owder" with crosses before and after 
the name "De Mohr." 

Practically the only resemblance between the two labels is the fact 
that bo'-h hâve a woman's head in the center. In every other respect 
they are essentially dififerent and no one who really desired to pur- 
chase the complainants' product could be induced to take the défend- 
ants' in place thereof. The trade-mark makes no mention of color, it 
is shown only in black and white and the description does not intimate 
that any part may be colored. Even if this were otherwise, the de- 
fendants, as before stated, use green where the complainants use red. 
The proof is wholly inadéquate to establish inf ringement. 

The decree is affirmed with costs. 



H. CHANNON CO. t. PARSONS NON-SKTD CO., Limltecl. et al. 

(Circuit Court of Appeals, Seveuth Circuit. Jauuary 7, 1913. Reliearlng 
Denied March 11, 1913.) 

No. 1,931. 

Patents (§ 328*) — Suit fob Infringement — -Preliminaet Injunction. 

ïlie grantlng of a preliuiinary injunctiou against infringement of the 
Parsons patent, No. 723,299, for a cliain tire grip, held witliin the dis- 
crétion of the trial court. 

[Grounds for déniai of preliminary injunctlons in patent infringement 
suits, see note to Johnson v. Foos Mfg. Co., 72 C. 0. A. 123.] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois; Arthur L. Sanborn, 

Judge. 

'For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Suit in equity by the Parsons Non-Skid Company, Limited, the 
Weed Chain Tire Grip Company, and Harry D. Weed against the H. 
Channon Company. From an order granting a preliminary injunc- 
tion, défendant appeals. Affirmed. 

Walter H. Chamberlin, of Chicago, 111., for appellant. 
Edward Rector and Victor Elting, both of Chicago, 111., and Fred- 
erick S. Duncan, of New York City, for appellees. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge. Appellees began this suit to restrain ap- 
pellant from continuing an alleged infringement of the Parsons pat- 
ent. No. 723,299, for antiskidding means, commonly used on automo- 
bile tires, and applied for and obtained a preliminary injunction. 

In the Parsons patent the essence of the invention is that the anti- 
skidding means shall be held across the tread of the tire by means of 
two rings, one at each side of the wheel, of less diameter than that 
of the wheel, but held so loosely that the antiskidding means may trav- 
el circumferentially about the wheel and thus not injure the tire, as 
would antiskidding means held fîxedly in place. Excelsior Supply Co. 
V. Weed Chain Co., 192 Fed. 35, 113 C. C. A. 1. 

For the purposes of the hearing of the application for the prelim- 
inary injunction, the trial court, in view of our décision above cited, 
did not commit an abuse of judicial discrétion in accepting the patent 
as valid and in believing that appellant on full proofs might be unable 
to make a more effective assault upon the patent than had the Excel- 
sior Supply Company. 

Respecting the fact of infringement there was a cloud of conflicting 
affidavits. No matter to what conclusion any member of this court, 
if he were acting as the trial judge, might corne in regard to the 
prépondérance of the affidavits, this court as an appellate tribunal 
will not undertake to settle the fact of infringement on the preliminary 
record. It is enough that we find in the showing a fair bàsis for the 
trial judge's présent finding of the fact of infringement ; that is, there 
is évidence in the affidavits to the effect that appellant was making 
the identical structure of the Parsons patent and that bis supplying 
a means with which to fasten his structure rigidly to the wheel. (with 
instructions that his structure should be so used) was a cover and a 
sham. See Parsons Non-Skid Co. v. Atlas Chain Co. (C. C. A.) 198 
Fed. 399. 

In short, as to both validity and infringement, appellant fails to 
establish by this record that the trial court abused that judicial dis- 
crétion which may properly be exercised in granting or withholding 
a preliminary injunction. Compare Winchester Repeating Arms Co. 
V. Olmsted, 203 Fed. 493, at this term, 

The decree is affirmed. 
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DETROIT & M. R. CO. v. MICHIGAN RAILROAD COMMISSION et aL 
(District Court, K. D. Micliigan, S. D. ilarcU 22, 191:!.) 
No. 5,533. 

1. Caeriers (§ 12*) — Regt:lation — Iîailroad Commission' Act — Rates— ^"Rea- 

SONABLE." 

The Miclii.iran Railroad Commission Act (Pub. Acts 1000, No. 300) au- 
thorlzes tho Coimnissiou to fix and détermine reasouable rates. Section 
26 (a) provides that any comnion carrier or person in interest, who Is 
dissatisfied, wlthin 30 days froni the issuaiice of the order, may sue in 
tlie circuit court In cbancery agahist the Coiunùssion to vacate the rates 
as nnlawful or unreasoiiable, and section 26 (e) decbvres that in ail such 
actions tlie burden of proof shall be on coniplalnant to sliow that the 
order eomplained of Is nnlawful or unreasouable, as the case may be. 
Ilclû, that the word "reasouable," as used in section 26, meaus noucon- 
flscatory; that from a judiclal standpolnt a rate Is uureasonaWe only 
wlieu it ylelds less than that minimum return which invested capital bas 
a right to demand, that incrément which is so inherently incidental 
to tlie investment that destroying the incrément is a confi.scatlon of the 
propérty ; while from the lesislative standpoiut a rate may be reasonable 
wliich is not unfair to the shipper and at the same time is large enougli 
to meet the demands of the législative policy in encouraging railroad in- 
vestments, contemplating a return much beyond the légal rate of in- 
terest on the money invested. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 7-20 ; Dec. Dig. 
§ 12.* 

For other définitions, see Words and Phrases, vol. 7, p. 50.53.] 

2. JCDGMBXT (§ 828*) ReS JuDICATA — JUDGIIENT SUSTAINING RaILROAD 

Rates — Railroad Commission". 

The Micliigan Railroad Commission Act (Pnb. Acts 1009, No. SOOi au- 
thorizes the Railroad Commission to flx rates, and provides by section 
26 (a) tliat any carrier or person dissatisfied witli a rate flxed may sue 
the Commission in a circuit court to set aside the rates as nnlawful or 
unreasouable, that the évidence taken in such action shall be transmitted 
to the Commission for its considération, and, if the original order be not 
rescinded or changed, judgment sliall be rendered thereon ; section 26 (e) 
places the burden of proof on the eomplainant to show that the Com- 
mission's order is unlawful or unreasonable, as the case may be; and 
section 26 (d) authorizes an appeal to the Suprême Court. Hcld that, 
uiider Coiist. Micli. art. 4, §§ 1, 2, dividing the powers of government into 
législative, executive, and judicial departments, and providing against 
iufringement, the authority of the court in a suit to vacate a rate order 
of the Railroad Conmnsslon did not involve législative action and was 
essentially judiclal ; and hence, wliere a Judgment confirming a Comœis- 
sion's order had been aflirmed on appeal to the Suprême Court, and a 
writ of error from tlie Suprême Court of the United States had been 
denied, the rate was res jndicata, precluding a further contest thereof in 
the fédéral courts. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 1504-1509; 
Dec. Dig. § S2S.*] 

In Equity. Suit by the Détroit & Mackinac Railroad Company 
against the Michigan Railroad Commission and others. On motion 
for preliminary injunction. Denied. 

*iror other cases see same topio & § numeee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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James McNamara and Fred A. Baker, both of Détroit, Mich., for 
complainant. 

Assistant Attorney General McGill and Gillett & Clark, of Baj' City, 
Mich., for défendants. 

Before KNAPPEN and DENISON, Circuit Judges, and TUTTLE, 
District Judge. 

PER CURIAM. Complainant owns and opérâtes a railroad run- 
ning both north and south from Alpena. Ail questions hère involved 
are with regard to traffic moving wholly vvithin the state. The rail- 
road Company, pursuant to the Michigan statute and the régulations of 
the Michigan Railroad Commission, made and published a local tariff, 
known as "M. R. C. [Michigan Railroad Commission] 205," giving 
rates upon logs from specified stations to Alpena. It later so made 
and published a mileage tariff, known as "M. R. C. 208," giving mile- 
age rates on logs, applicable "only when the manufactured product 
is to be reshipped via the Détroit & Mackinac Railway, and in the ab- 
sence of tariffs naming spécifie rates." If the mileage basis, specified 
in tariff M. R. C. 208, was applied to the local rates fixed by tariff 
M. R. C. 205, they vvould be greatly reduced. Certain shippers com- 
plained to the Commission that the rates in 205 were unreasonable, and 
that this tariff, in connection with 208, operated as a discrimination 
against them, and favored other shippers, who were so situated as to 
take advantage of 208. Due notice was given, other shippers inter- 
vened on both si des of the controversy, proofs were taken, and a hear- 
ing had before the Commission. It found that the complaint was 
well based, and that the rates in tariff 205 were unjust, unreasonable, 
and excessive; and it ordered that the railway company should make 
and publish a new local tariff with specified lower rates. This required 
new tariff was made up mainly, if not wholly, by applying the mileage 
rate fixed in tariff 208. The Commission also made a further order, 
which need not be described, because fully within the rule which we 
are to consider. 

The Michigan Railroad Commission Act (No. 300, Pub. Acts Mich. 
1909), which undertakes, quoting from its title, to "define and regu- 
late common carriers and the receiving, transportation and delivery 
of persons and property, prevent imposition, unreasonable rates, pre- 
vent unjust discrimination, insure adéquate service, create the Mich- 
igan Railroad Commission," etc., contains a variety of provisions, of 
which those thought to be hère important are quoted in the margin.^ 

1 Sec. 26. (a) Any common carrier or other party in interest, being dis- 
satistied wltli any order of tlie Commission flxing any rate or rates, fares, 
cliarges, classilieations, .ioint rate or rates, or any order flxing any régula- 
tions, practices or services, may witliin tliirty days from the issuance of sucli 
order and notice tliereof commence an action in tlie circuit court in chancery 
against tlie Commission as défendant to vacate and set aside any sucli order 
on the ground that the rate or rates, fares, charges, classifications, joint rate 
or rates fixed are unlawful or unreasonable, or that an,v such régulation, 
practice or service fixed in such order is unreasonable, in vvliicli suit the Com- 
mission shall be served with a subpœna and a copy of the complaint. The 
Commission shall file its auswer, and on leave of court any interested party 
may flle an answer to said complaint. Upon the flling of the answer of the 
203 F.— 55 
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Thereupon the railway company filed, in the circuit court for the 
county of Wayne, in chancery, its bill of complaint, reciting the facts 
above stated, and alleging the cost of its road, cost of opération, and 
value of the products shipped; that the local tariff under attack was, 
in ail respects, just and fair; that the spécial mileage tariff (M. R. 
C. 208) was justified by spécial conditions stated; and that the two 
tariffs did not operate to cause any improper discrimination. It also 
allèges that the orders in question were against the just rights of com- 

Commission said action shall be at issue and stand ready for hearing upon 
ten days' notice by either party. Ail suits brought under this section shall 
bave preeedence over any civil cause of a différent nature pending in sucb 
court, and tbe circuit court shall always be deemed open for the hearing 
thereof, and the sanie shall proceed, be trled and deterniined as other chan- 
cery suits. Any party to sucli suit may introduce original évidence in addi- 
tion to the transcript of évidence offiered to said commission, and the circuit 
courts in chancery are hereby given jurisdiction of such suits and empowered 
to afflrm, vacate or set aside the order of tlie Commission in whole or in 
part, and to make such other order or decree as the courts shall décide to be 
in accordance wlth the facts and the law. 

(b) No injunction shall issue suspending or staying any order of the Com- 
mission, except upon application to the circuit court in chancery or to the 
judge thereof, notice to the Commission having been given and hearing hav- 
ing been had thereon. 

(c) If, upon the trial of said action, évidence shall be introduced by the 
complainant which is found by the court to be différent from that ofifered 
upon the hearing before the Commission, or addltional thereto, the court, 
before proeeeding to render judgment, unless the parties in such action stipu- 
late in writing to the contrary, shall transmit a copy of such évidence to the 
Commission, and shall stay further proceedings in said action for flfteen days 
from the date of such transmission. Upon receipt of such évidence the Com- 
mission shall consider the same, and may alter, modify, amend or reseind its 
order relating to such rate or rates, fares, charges, classifications, joint rate 
or rates, régulations, practice or service complained of in said action, and 
shall report its action thereon to said court within ten days from the receipt 
of such évidence. If the Commission shall reseind its order complained of, 
the action shall be disniissed; if it shall alter, modify or amend the same, 
such altered, modifled or amended order sliall take the place of the original 
ofder complained of, and judgment shall be rendered thereon as though 
made by the Commission In the flrst instance. If the original order shall not 
be resclnded or changed by the Commission, judgment shall be rendered upon 
such original order. 

(d) Either party to said action, vpithin sixty days after service of a copy 
of tlie order or judgment of the court, may appeal to the Suprême Court, 
which appeal shall be governed by the statuteg governing chancery appeals. 
When the appeal is taken the case shall, on the return of the papers to the 
Suprême Court, be Immedlately placed on the calendar of the ihen pending 
term, and shall be brought to a hearing In the same manner as other cases 
on the calendar, or if no term is then pending, shall take preeedence of cases 
of a différent nature except criminal qases at the next term of the Suprême 
Court. 

(e) In ail actions under this section the burden of proof shall be upon the 
complainant to show by clear and satisfactory évidence that the order of 
the Conmiission complained of is unlawful or unreasonable, as the case may be. 

Sec. 27. (a) In ail actions and proceedings in court arising under this act 
ail such process shall be served and the practice and rules of évidence sliall 
be the same as in actions in equity, except as otherwlse herein provided. 
Every sheriff or other offleer empowered to exécute civil process shall exécute 
any process issued under the provisions of this act, and shall receive such 
compensation therefor as may be prescribed by law for similar services. 
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plainant, and were unjust, unreasonable, and illégal, and if put into 
exécution will financially cripple the complainant and interfère with 
the just and légal opération of its railroad; that no effort was made 
by the Commission to ascertain the cost of the carriage involved; 
that portions of the hauls covered by thè order are upon logging 
branches, which are not railroads within the jurisdiction of the Com- 
mission ; that the rates in M. R. C. 205 do not exceed the actual cost 
of carriage with a reasonable profit added; that complainant cannot 
be required to perform such services for less than cost and a reason- 
able profit; and that the orders of the Commission operate to com- 
pel service for less than such cost and a fair profit, and are in con- 
flict with the due process of law clause of the fourteenth amendment 
to the fédéral Constitution. It further shows that, if the orders are 
enforced, its earning capacity will be reduced below the minimum rate 
of return on its investment, and its capital will be impaired, and its 
property will be taken, and again invokes the protection of the four- 
teenth amendment. It thereupon prays (1) that the logging spurs and 
branches be declared not subject to régulation by the Commission; 
(2) that the tariff rates of M. R. C. 205 may be decreed to be reason- 
able and just, and those fixed by the Commission to be unreasonable 
and unjust; (3) that the rates fixed by the Commission may be de- 
creed to be confiscatory, and a deprivation of property without due 
process of law; (4) that the rates fixed by the Commission may be 
declared to be in conflict with the Michigan Constitution; and prays 
for gênerai relief. 

The Commission and intervening shippers answered, a large amount 
of évidence was taken, and the circuit judge certified the évidence to 
the Commission. It made a report to the court, adhering to its for- 
mer opinion, and stating the reasons therefor. The circuit judge filed 
an elaborate opinion, pursuant to which the bill was dismissed. The 
complainant appealed to the Suprême Court of Michigan, the case was 
there heard like any other appeal in chancery, and the decree of the 
Wayne circuit court was afftrmed. Détroit & Mackinac Railroad Co. 
V. Michigan Railroad Commission, 137 N. W. 329, decided July 22, 
1912. 

Complainant's application for the allowance of an appeal or writ of 
error to the Suprême Court of the United States was denied by Mr. 
Justice Day. His order of déniai did not state the reasons therefor. 
Thereupon complainant filed its bill in this court. This bill is essen- 
tially similar to that filed in the Wayne circuit court, recounts the 
same proceedings, sets up substantially the same grounds of right, and 
prays for substantially the same relief. 

Upon the argument of the motion for preliminary injunction, many 
différent questions were presented ; but we find it necessary to con- 
sider only one, and that is whether or not the matter is res judicata 
by reason of the action of the Michigan state courts. On the one 
hand, it is urged that complainant and the intervening shippers who 
approved its action hâve been fully heard in a court of compétent ju- 
risdiction, and hâve been defeated by the final decree of the court of 
last resort; on the other hand, it is said that the proceedings in the 
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Michigan courts were varions steps to the final fixing of the rate, and 
that there has net, as yet, been any judicial décision. Complainant's 
counsel, in maintaining tliis proposition, relies essentially upon the dé- 
cision of the United States Suprême Court in Prentis v. Atlantic 
Coast Line, 211 U. S. 210, 29 Sup. Ct. 67, 53 L. Ed. 150, and it is 
only necessary to détermine whether that case is applicable. It arose 
in Virginia, and it seems that, in that state, there is no constitutional 
séparation of the législative and judicial powers, but that the state 
Railway Commission possesses povv'er of both characters. From its 
décision, which is thus both a législative act and a judicial decree, an 
appeal is provided to the Suprême Court of Appeals of the state; 
hère, also, this dual character of power continues. 

In the opinion in the Prentis Case (211 U. S. 227, 29 Sup. Ct. 70, 
53 L. Ed. 150), and after stating the conclusion — a conclusion vital to 
the resuit reached — that the order and decree of the Commission was 
so far législative that it would net be res judicata, but would be open 
to attack in subséquent litigation, Mr. Justice Holmes stated the fur- 
ther conclusion, not so vital, but not irrelevant : 

"And ail that we Iwve said wonld be eqiially tme if an appeal liad been 
taken to the Suprême Court of Appeals and It had conflrnied the rate. Its 
action in doins so would not liave been iudicial, althoush the questions de- 
bated by it mijjht hâve been the sanie that niight corne betore it as a court, 
and would hâve been dlscussed and passed upon by it in the satne way that 
It would deal with tliem if they arose afterwards in a case properly so 
called. We gather that thèse are the views of tlie Suprême Court ol; Appeals 
Itself. Atlantic Coast Line Ry. Co. v. Conuuonwealth, 102 Va. 509, 621 [46 S. 
E. 911]. They are implied in many cases in this and other United States 
courts in whicli the enforcenient of l'ates has been en.ioined, notwithstanding 
notice and hearins, and what counsel in this case call litigation in advance. 
Législation cannot bolster itself up in that way. Litigation canriot arise until 
the moment of législation has past." 

It is quite obvious that what is hère said about the décision of the 
Suprême Court of Appeals, and the argument for its application to 
the instant case, dépend utterly upon the idea that the action of the 
Suprême Court of Appeals, in an appeal from the Railway Commis- 
sion, was so far législative, rather than judicial, in character, that it 
must be subject to be treated as législation is treated. Is this, then, 
true of the review provided for by the Michigan statute? 

We pass by the natural query whether the whole matter is not de- 
termined, without analysis of the statute, but necessarily by the con- 
stitutional policy of Michigan, whereby judicial power cannot be 
vested in anything but the courts, or législative power be vested in 
either of the other governmental branches. The 1909 Constitution of 
Michigan (article 4, §§ 1 and 2) provides that the powers of govern- 
ment are divided into three departments, the législative, executive, and 
judicial, and that no person belonging to one department shall exer- 
cise powers properly belonging to another, except in cases expressly 
provided in the Constitution. Thèse provisions are the same as found 
in article 3 of the Constitution of 1850, and this rule of strict divi- 
sion and limitation has been often interpreted and applied by the Su- 
prême Court of Michigan. 
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In Shumway v. Bennett, 29 Mich. 451, at page 464 (18 Am. Rep. 

107), Judge Campbell said; 

"The judicial power must be vested In courts. Such législative power as 
caii lie delegateil at ail must be delegated to municipal corporations or local 
boards or officers." 

In Houseman v. Kent Circuit Judge, 58 Mich. 364, at page 367, 25 
N. W. 369, at page 370, Judge Champlin said : 

"The design of the Constitution is that each of the three branches of the 
government shall be kept, as far as practicable, separate, and that one oï the 
departments shall not exercise tlie powers confided by that instrument to 
either of the others. Any législation, therefore, authorizing an invasion of 
this design, and eonferring upon the judiciary the exercise of powers belong- 
ing to either of the others, cannot be regarded as valid." 

In Téléphone Co. v. St. Joseph, 121 Mich. 502, 80 N. W. 383, 47 
L. R. A. 87, 80 Am. St. Rep. 520, it was expressly held that the estab- 
lishing of reasonable rules and régulations for a public service corpora- 
tion is a législative or administrative function, and not a judicial one. 
See, also, Locke v. Speed, 62 Mich. 408, 28 N. W. 917, and Manistee 
V. Harley, 79 Mich. 238, 44 N. W. 603. 

In the face of this clear rule that a Michigan court cannot constitu- 
tionally perform the function of which we are speaking, complainant 
apparently must finally come to the position that the intent of the act 
was to confer on the courts of Michigan a législative as well as a judi- 
cial power of review, and that, since such intention must fail, the en- 
tire review is nugatory ; but, however that may be, we must at least 
assume that the constitutional situation raises a presumption of non- 
intent to confer on the courts any power of législation. 

Let, us, then, examine the act, and see whether such intent is dis- 
closed sufficiently to overcome the adverse presumption. We see no 
occasion to review the détails as stated in the margin. In most re- 
spects, the provisions are appropriate, and appropriate only, for a judi- 
cial proceeding. In four respects only are there provisions not thus 
exclusively appropriate to the theory of judicial action. Thèse are: 
(1) The provision in section 26 (a) that the action to be commenced 
by the carrier against the Commission to vacate its order may be "on 
the ground that" the rate fixed is "unlawful or unreasonable," or that 
some provision of the order is "unreasonable" ; (2) the provision in 
section 26 (a) that the court may not only vacate the order in whole 
or in part, but may "make such other order or decree as thé courts 
shall décide to be in accordance with the facts and the law" ; (3) the 
requirement found in section 26 (c) that the additional évidence taken 
before the court shall be certified to the Commission, which may set 
aside, modify, or affirm its former order, and which must report its 
action to the court, which then proceeds to act with référence to the 
new or modified order ; and (4) the implication arising f rom section 
26 (e) that the controUing issue is whether the order of the Commis- 
sion was "unlawful or unreasonable." The condition called the third 
in this enumeration is thought to tie the court and the Commission to- 
gether, so as to indicate the single quality of the final décision ; the 
first and fourth are said to indicate that the court has to décide ex- 
actly the question passed upon by the Commission, viz., what is "rea- 
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sonable" ; and the second is said to iniply the right of the court to fix 
for itself a reasonable rate, or such rate as it may décide to be "in 
accordance with the facts and the law." 

[1] If the provisions which require the court to say what is "rea- 
sonable" stood alone, unaffected by the context or th« presumptions 
arising, from the constitutional distribution of powers, it would not be 
easy to détermine their meaning; but, with the help of thèse aids to 
interprétation, it is clear that the word "reasonable" is hère used as 
meaning "nonconfiscatory." As was pointed out in Louisville & Nash- 
villë Railroad Co. v. Siler (C. C.) 186 Fed. 176, at page 189, the prob- 
lem whether a rate or a return is reasonable is a problem with a double 
aspect, législative and judicial. From the législative standpoint, that 
rate or return is reasonable which is not unfair to the shipper and at 
the same time is large enough to meet the demands of législative pol- 
icy in promoting and encouraging railroad investments. The Légis- 
lature, or the legislating administrative board, takes into account the 
risk involved, the community service rendered, past or prospective un- 
profitable periods, and ail other éléments tending to détermine v^'hat a 
wise policy may be, and it may well fix a rate contemplating a return 
much beyond the légal rate of interest upon the money invested ; in 
other words, from this point of view, a very libéral return may be 
"reasonable." On the other hand, it cannot be judicially said that a 
rate is unreasonable unless it yields less than that minimum return 
which the invested capital bas a right to demand ; in other words, that 
incrément which is so inherently incidental to the investment that de- 
stroying the incrément is a confiscation of the property. Only then, 
from the standpoint of a court, does a rate become "unreasonable"; 
and, finding this word "unreasonable" used in this statute with référ- 
ence to the action of courts, which can bave no other viewpoint, the 
word must receive this construction. 

[2'] The suggestion that the court bas power to fix the rate, in ad- 
dition to its power to vacate the action of the Commission, would also 
be plausible, if we observe only the single clause giving it power to 
"make such other order or decree," etc. ; but this suggestion, likewise, 
must yield to the interprétation made necessary by the constitutional 
limitation. Again we may refer to the opinion in the Siler Case, and 
particularly to pages 183-189, for a review of the cases leading to the 
inévitable conclusion that the rate-fixing power is législative, and is 
not judicial; and with equal certainty it follows that the rate-fixing 
function cannot be vested in or performed by a body which, like a 
Michigan court, cannot exercise executive or législative power. 

With thèse premises, it is plain that such tying together of the court 
and of the Commission as is accomplished by section 26 (c) is intended 
only to aid the court in its actions as a court, and not to transform the 
court into something else. The practice prescribed is one of con- 
venience, entirely suitable to the elastic powers of a court of equity, 
and well adapted to reach a just and final disposition of the whole mat- 
ter without delays and repeated trials. 

We do not overlook some expressions in the opinion of the Suprême 
Court of Michigan, in this controversy, which may be thought incon- 
sistent with our conclusion. That court says : 
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"We apprehend that the words 'reasoiiable and just,' in tlie statute, do not 
meaii 'nonconfiscatory,' as the word 'confiscatory' is usually deflned." 

The court is hère speaking, we think, of the Commission, and of the 
powers and duties of that body, and of the words "reasonable and 
just," as used in the statute with référence to the Commission. The 
court did not expressly consider the force of the words "reasonable" 
or "unreasonable," as used in the statute with référence to the courts, 
nor whether thèse words might, in that connection, hâve a différent 
force. 

The court also said : 

"The duty of the courts in the premises is not essentially différent from 
that of the Commission." 

It is clear that this expression was not intended in its broadest sensé, 
because, although the court indicated that the Commission was not con- 
fined to the question whether a rate was confiscatory, the court pro- 
ceeded to discuss and dispose of the case on the theory that the courts 
were confined to that question. The sum of the whole matter was that 
the bill was dismissed because the complainant did not, with suiïicient 
certainty and clearness, prove the existence of that confiscation, the 
présence of which was necessary to enable courts to give rehef. We 
are satisfied that the opinion, upon tlie whole, confirms our view that 
the Michigan courts could consider only this question, and had no lég- 
islative or administrative discrétion in determining what was reason- 
able, and that, therefore, when complainant resorted to the Michigan 
courts, it invoked the protection of the judicial power. 

It follows that the right of the railway company to such a review 
as any court could give became fixed when the order of the Commis- 
sion was promulgated; that, to prevent an invasion of its légal right, 
the railway company could resort to any court of compétent jurisdic- 
tion ; and that, having selected the Wayne circuit court in chancery, 
and having submitted its controversy to that court, and judgment hav- 
ing been rendered against complainant by that court and by the Su- 
prême Court of Michigan, the railway company cannot now try the 
same controversy over again in this court. 

The motion for injunction must be denied. 



In re ANSON MERCANTILE CO. 

(District Court, N. D. Texas. May 5, 1011.) 

1. Bankruptcy (§ 165*) — Coxditional Sale — Coktract — "Tkansfer" — 
'Tbbfebbxce." 

lîev. St. ïex. 1895, art. 3327, provirtes that ail réservations of title 
to or property In chattels as security for the purchase nK)ne.y thereof 
shall be held to be ehattel mort^ages, and, when possession is dellvered 
to the vendee, .sliall lie void as to credltors and bona flde purcliasers, un- 
less such réservations he in writlng and reglstered as reipiired of chat- 
tel mortgages. Held that, since a réservation of title to chattels in the 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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seller confers on the buyer a mère eqiiity of rédemption, sueh trans- 
action, as between the seller and the buyer, who subsequently becomes 
a bankrupt, does not constitute either a transfer or préférence witliin 
Bankr. Act July 1, 1898, c. 541, 30 Stat. 544 (U. S. Comp. St. 1901, 
p. 3418). 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 259, 260. 
260; Dec. Dig. § 165.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5498-5499; 
vol. 8, pp. 7759, 7064-7070.] 

2. Bankettptct (§ 140*) — Condiitionai, Sale — Contract — Kegistration— 
Time — "Ckeditoks." 

ïhe word "creditors," as used in Rev. St. Tex. 1895, art. 3327, pro- 
vlding that réservations of title to or property In chattels as securlty 
for the purchase money shall be void as to creditors, unless registered as 
a chattel mortgage, having been deflned to mean only persous whose 
claims hâve been fixed by some légal procédure as liens on the property, 
a trustée in bankruptcy of a buyer under a conditional sale contract 
does not become a creditor wlth a lien on the property in possession 
of the bankrupt untll adjudication under Act Cong. June 25, 1910, c. 
412, 36 Stat. 888 (U. S. Comp. St. Supp. 1911, p. 1491), conferring on 
trustées the rights of creditors holding a lien, and hence, where the con- 
tract of conditional sale was duly registered before adjudication, It was 
valld as against the buyer's trustée in bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 198, 199, 
219, 221, 225; Dec. Dig. § 140.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1713-1727; 
vol. 8, pp. 7622, 7623.] 

In Bankruptcy. In the matter of the Anson Mercantile Company. 
On certificate of référée to reviev/ an order allovving a claim of the 
John Deere Plow Company to the proceeds of certain property sold 
to the bankrupt under a conditional sale contract. Affirmed 

See, also, 185 Fed. 993. 

Etheridge & McCormick, of Dallas, Tex., for claimant. 

MEEK, District Judge. The trustée of the bankruptcy estate of 
Anson Mercantile Company (hereinafter called mercantile company 
or bankrupt), feeling aggrieved at the action of K. K. Legett, Es- 
quire, the référée, in allowing the claim of John Deere Plow Company 
(hereinafter called plowr company), has brought the matter before me 
on certificate for reviewr. 

The issues arising upon the contest of the claim of the plow com- 
pany were submitted to the référée on an agreed statement of facts, 
the substance of which is, in part, as f ollows : 

It is admitted : That at the time the alleged orders for goods were 
made by the mercantile company, and at the time they were received 
and filed by the plow company, the mercantile company was engaged 
in the grocery, hardware, and implement business at Anson, Jones 
county, Tex., and was so engaged at the time the alleged orders were 
filed for record in the office of the county clerk of Jones county as 
chattel mortgages. That during ail of this time the mercantile com- 
pany was pursuing the avocation of a merchant, and had a stock of 
goods which was duly exposed for sale at retail in the regular course 

*For other cases see same topic & i hvmbbb in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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of business. That at the time of the ordering and shipment of thèse 
goods it was understood and contemplated by and between the parties 
that the mercantile Company, upon receipt of same, should place them 
in the stock and remain in continuons possession and actual control 
of them, and such goods so sold and delivered would be by the mer- 
cantile Company duly exposed to sale in the regular course of busi- 
ness. That this was the course in fact pursued. That the contracts 
of sale containing the clause as to rétention of title in the plow Com- 
pany were not filed in Anson, Jones county, Tex., vvhere the goods 
were then located, until December 5, 1910, one day prior to the filing 
of the voluntary pétition in bankruptcy. That the trustée and other 
gênerai creditors shown in the bankruptcy schedules filed herein 
had no knowledge of the existence of the said alleged chattel mort- 
gage contracts until they were filed. That said goods so sold and 
delivered by the proponents to the bankrupt were sold and delivered 
to the bankrupt prior to December 5, 1910. That no additional goods 
were sold to the bankrupt at the time the mortgage was filed for 
record, and no new considération was passed between the proponent 
and the bankrupt at the date of the filing of the mortgages. That at 
the time the alleged contracts or mortgages were filed the mercantile 
company was insolvent, as insolvency is defined in the National Bank- 
ruptcy Act now in efïect, and at such time it was indebteded to the 
Walker-Smith Grocery Company and to many others, as shown by 
its schedules in bankruptcy, hère referred to and made a part hereof. 
That the goods were in the hands of the bankrupt at the time of the 
filing of the pétition and adjudication, and came into the possession 
of the trustée by virtue of his appointment. That subsequently, un- 
der the order of this court, they were sold separately and brought 
$510, which sum is now in the hands of the trustée as a spécial de- 
posit to await the décision of the court on this claim. That at the 
time the plow company filed its contracts of mortgage for record in 
Jones county it then knew the mercantile company was insolvent, as 
insolvency is defined by the Bankruptcy Act. That the mercantile 
company had not complied with the conditions in the order for goods 
which required it to turn over to the plow company the money re- 
ceived for goods sold and delivered under the contract, or to turn 
over to the plow company notes which might be received in settle- 
ment for goods that had been purchased under and by virtue of writ- 
ten orders. 

It is agreed that the contracts and each of them mentioned in the 
claim contains the f ollowing language : 

"(3) To look to transportation companies for ail losses occasloned by dam- 
age in transit or failure to deliver any goods in good order. 

***** ***** 

'■(7) It is also agreed tbat the title to, and ownerslilp of, and the rlght to 
immédiate and ext'lusive possession, npon demand eitlier oral or written to 
ail goods which may be shipped as herein provided, or during the curr'ënt 
season, shall remain in, and tlieir proceeds in case of sale shall be the prop- 
erty of, John Deere Plow Company and subject to its order until fuU pay- 
ment shall hâve been made for the same by the undersigned in money; 
but nothing in this clause will release the undersigned from making pay- 
ment as herein agreed." 
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It is further agreed that the amount of the indebtedness due at the 
time of adjudication of the bankrupt to the plow company was $3,- 
853.64, and that same was for goods furnished under said contract. 

In addition to the agreed statement of facts as above set forth, the 
référée made the following fînding: 

"That the effect of the enforcement of the claim of the plow company, aud 
setting aside to It of the $510, the procecds of the goods as set out and de- 
scribed In its clalm presented in this clause, will hâve the effect of glving 
said plow company a greater percentage of its debt than the estate will pay 
to gênerai creditors of the mercantile company." 

Under the above findings, the référée allovved the claim of the plow 
company as a secured claim to the extent of the value of the prop- 
erty covered by its liens which had theretofore been liquidated at the 
sum of $510, and directed the trustée to pay claimant this amount as a 
crédit on its claim, and ordered that the balance of said claim amount- 
ing to $3,853.64 be allowed as an unsecured claim to be paid in due 
course of admiiaistration. 

The questions presented on this review are as f ollows : 

(1) Will the enforcement of the contract of the plow company in- 
volve and create a preferential transfer vvithin the inhibition of Bankr. 
Act, § 60, subdiv. "b" thereof ? 

(2) Is the instrument evidencing claimant's lien void because not 
filed for more than a year after it was taken, and no new considéra- 
tion passing between the parties as of the date same was filed for 
record in Jones county, Tex. In other words, is the instrument void 
under section 67, subdiv. "d," thereof ? 

(3) Is the instrument evidencing the claimant's lien void as to the 
trustée in bankruptcy under section 47, subdiv. "a" (2), of the Bank- 
ruptcy Act, as amended in the year 1910? • 

[1,2] The référée filed and transmits as a part of his certificate 
in this matter his opinion, f rom which I quote at length, as f ollows : 

"The questions of law were argued before me, and those principally urged 
and relied on by the trustée were: 

"(1) That the transaction between the bankrupt and the clalmaut iuvolved 
preferential transfer in the nature of a lieu which had not been recorded 
more than four months before the bankruptcy proceeding was iustituted, and 
therefore was voidable by the trustée. 

"(2) That the instrument evidencing the claimant's lien is void because the 
delay in registering it left the lien for some time after the goods covered by 
it had been delivered to the bankrupt subject to the attaek of légal lien 
creditors, into which class the trustée in bankruptcy is introduced by tlie 
récent amendment to the bankrupt law. 

"Consideriug thèse questions in the order in which they are stated: 

"It is observed that the transaction between the claimant and the bankrupt 
is of the character treated in the législation of Texas uuder the désignation, 
'Réservations of the title to or property in clmttels as security for the pur- 
chase money thereof.' The légal effect of such instruments as between the 
parties aud as to creditors is declared in article 3327 of the Revised Statutes 
of Texas (1805), which reads as f ollows: 'AH réservations of title to or prop- 
erty in chattels as security for the purcliase money thereof, shall be held to 
be chattel mortgages, aud shall, when possession is delivered to the vendee, 
be void as to creditors and bona flde purchasers, unless such réservations be 
in writing and registered as required of chattel mortgages ; provided, that 
nothing in this law shall be construed to contravene the Landlord and Ten- 
ant Act.' Construing this statute, the Suprême Court of Texas, in the lead- 
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ing case on the subject, fsays of the transaction involved: 'It is a réservation 
by the vendor, and not any form of lien attenipted to be given by the owner.' 
Bowen v. Wagon Works, 91 Tex. 390, 43 S. W. 874. Indeed, thls would clearly 
seem to be so and to exclude the idea of a tranfjfer, because the effect of the 
réservation of title is not to enforce the lien upon something whlch the hank- 
rupt then had, but rather to clothe him with the equlty of rédemption only 
in property whieh theretofore had been whoUy owned by another. 

"I cannot find in the transaction the essence of a depletion of the bank- 
rupt's estate by taklng therefrom In the form of payiuent or security isonie- 
thing whlch at the tlme of the transaction constituted a fund for the pay- 
ment of credltors. My conclusion on this point, therefore, is that the trans- 
action involved between the clairaant and the bankrupt was not a transfer 
nor a préférence. 

"Coniiug to the second question: It must be observed at the threshold that 
the effect of registration or its absence is left by the bankrupt law to be 
determined by the local state jurisprudence. The statute covering the record 
of such instruments bas been set out above and uses the familiar words 
'credltors' and 'bona fide purcbasers' as to those protected by the registra- 
tion. 

"No question can arlse hère as to a bona fide purchaser, but the trustée 
insists that he is made by the récent bankruptey législation a 'créditer' as 
that term Is used in the registration acts. In the Bowen Case, supra, the 
Suprême Court of Texas, discusslng the meaning of the Word 'credltors' in 
the registration act, says: ' "Credltors," as hère used, has been generally 
held to niean persons whose claims hâve been fixed by some légal procédure 
as liens upon property.' Numerous other décisions from the appellate courts 
of tbls State are to the same effect, and there are no conflietlng décisions ; 
so that it may and must be assumed that failure to reglster a réservation of 
title contract leaves It subject to attack only by those crediors, If any, who 
hâve fixed liens upon the property by some légal process levied before the 
registration. The récent amendment to the Bankruptey Act provides: 'Trus- 
tées, as to ail property In the custody or coming Into the custody of the bank- 
rupt court, shall be deemed vested wlth ail the rlghts, remédies and powers 
of a créditer holding a lien by légal or équitable proceedings thereon.' Sec- 
tion 47, cl. (2), of subdivision 'a,' as amended by Act June 25, 1910. 

"The question arises as of what date the trustée should be deemed vested 
wlth thèse rights? There must be some point of time before which the rlghts 
dld not accrue, and after which they are vested. There are obvions consid- 
érations tendlng to the conclusion that the intent was to vest thèse rights as 
of date of the adjudication ; for it may be seen that many pétitions for in- 
voluntary bankruptey are flled which are defeated and dlsmissed without 
an adjudication, and in such cases it would seem burdensome that the mère 
flling of a pétition in bankruptey, however unfounded the ground on whlch 
the proceedlng may prove to be, should operate as a levy of légal process on 
ail of the property of the person so proceeded against. On the other hand, 
there are considérations leading to the conclusion that the Intent was that 
the fillng of a pétition should constltute the efjuivalent of a levy, and vest 
in the trustée to be subsequently appointed after and when he was appolnted 
the rlght of a légal Uen by relating back as of date on whlch the pétition was 
flled. In thls case, however, it is not necessary to détermine whether the 
rights of the trustée are to be considered as havlng become vested on the 
date of the adjudication or on the date of the institution of the proceedings. 
for the facts in this case show that the Instruments evideneing clalmant's 
liens had been duly filed before either of thèse dates. 

•'The question then oceurs: Can thèse rlghts of the trustée be considered 
as havlng antedated the institution of the bankruptey proceedings? I can 
find no reason for so holding. I can find no point of time prier to the insti- 
tution of the bankruptey proceedings which would détermine the validlty of 
such instruments by validating those filed prlor to that tlme and invalidating 
those whlch should be subsequently flled, and to fix a date prier to the 
institution of the bankruptey proceedings would be in effect to hold that such 
Instruments were void for want ot record as against the trustée In bankruptey 
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if not at once recorded, and sueli a holding would, in my opinion, fall to re- 
flect the meaning of that portion of the bankrupt law quoted supra, and con- 
flict witli the décisions of the Suprême Court of Texas ou the meaning of the 
Registration Acts. I therefore find that the contraets of the claimant were 
duly filed, and are not subject to the attack of the trustée for waut of record. 
The effeet of a failure to register such contraets before the institution of 
bankruptcy proceedings is not a question involved in this contest." 

I adopt the referee's reasoning and the conclusions reached by him. 
The order complained of and heretofore entered by him on the llth 
day of April, 1911, is hereby approved and affirnied. 

The costs of this certificate will be taxed against the estate of the 
bankrupt as costs of administration. 



PARKVIEW BUILDING & LOAN ASS'N y. HEROLD, Oollector of 
United States Internai Revenue. 

(District Court, D. New Jersey. March 12, 1913.) 

1. Intebnal Revenue (§ 9*) — Corporations — Taxes — Buildibtg and lyOAX 

Association — Association Organized and Opekated Exclusively for 
"Mutual" Benefit of Members. 

Where a building and loan association was organized under New Jer- 
sey Act April 8, 1903 (P. L. p. 457), and supplemental acts solely for the 
purpose of making building loans to its members, who were entitled to 
vote in the management of the association's aft'airs according to mem- 
bership and not by virtue of stockholding, it was an association for the 
mutual beneflt of its members, within Corporation Tax Law (Act Aug. 
5, 1909, c. 6, § 38, 36 Stat. 112 [U. S. Oomp. St. Supp. 1911, p. 946]), ex- 
empting such corporations from llability for the taxation, though under 
its plan of opération there might be inequality in the returns to the 
prepaying stockholder, etc., since tlie word "mutual" is not to be con- 
strued as synonymous with "equal." 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13-28 ; 
Dec. Dig. § 9.* 

For other définitions, see Words and Phrases, vol. 5, p. 4640.] 

2. Taxation (§ 204*) — PjXemptions — Construction of Statute. 

A citizen is exempt from taxation, unless the tax Is imposed on him 
by clear and uuequivocal lauguage; any fair doubt being determiued in 
favor of the taxpayer. 

[Ed. Note.— For other cases, see Taxation, Cent Dig. §§ 321, 322, 325, 
332, 333 ; Dec. Dig. § 204.*] 

Action by the Parkview Building & Loan Association against Her- 
man G. H. Herold, Collector of United States Internai Revenue for 
the Fifth District of New Jersey, to recover certain corporation taxes 
alleged to hâve been wrongfully imposed on and collected from plain- 
tifif. Judgment for plaintiiï. 

Riker & Riker and Spaulding Frazer, both of Newark, N. J., for 
plaintiff. 

John B. Vreeland, of Norristown, N. J., and Harrison P. Lindabury, 
of Newark, N. J., for défendant. 

ORR, District Judge (specially presiding). The plaintiiï has brouglit 
its action at law to recover from the Collector of Internai Revenue for 

•For other cases see same topic & § numbeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Iiidexcj 
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the Fifth District of New Jersey the amount of the tax which, plain- 
tiff says, was wrongfully exacted. The tax was assessed under the 
act providing for a spécial excise tax on the business of corporations, 
which is found in Act Aug. 5, 1909, c. 6, 36 St. at Large, pt. 1, p. 112 
(U. S. Comp. St. Supp. 1911, p. 946). The question to be determined 
is whether or not the plaintifï is one of the organizations excepted by 
the proviso of that statute. The material portions of the act and 
the proviso are as f ollows : 

"Sec. ;58. That every corporation, .iolnt stock couipany or association, or- 
ganlzed for profit and liaving a capital stocli represented by shares * * • 
.sliall be sub.ject to pay annually a spécial excise tux with respect to tlie car- 
rying on or doing business by such corporation. .1oint stock company or as- 
sociation: * * * Provided, liowever, that nothing lu this section contained 
shall apply to labor, agricultural or horticultviral organizations, or to f raternal 
beneflciary societies, orders or associations, operating nnder the lodge System, 
and providing for the payment of life, sick, accident aud other benefits to 
the members of siich societies, orders or associations, and dependents of such 
inembers, nor to domestic building and loan associations, organized and op- 
erated excluslvely for the mutual benefit of their members, nor to any corpo- 
ration or association organized and operated excluslvely for religions, chari- 
table or educational purposes, no part of the net income of which inures to 
the beneflt of any private stockholder or indivldual." 

[1] At the suggestion of counsel for both parties and in pursuance 
of their agreement, the court found the following facts in the nature 
of a spécial verdict : 

"That the plaintilï is a building and loan association existing under and by 
vlrtue of the provisions of an act of the Législature of the state of Nevî^ 
Jersey entitled 'An act concerning building and loan associations,' approved 
April 8, 1003 [P. L. p. 457], and the acts supplenientary thereto and amenda- 
tory thereof ; that said association was in existence under the provisions of 
said act on the Ist day of January, 1909, and continuously hitherto ; that 
said association issues two varieties of stock, one known as prepaid stock, on 
which the fuU par value of $200 per share is paid by the holder thereof at the 
tinie of the issuance of said stock, and upon which the plaintilï pays to the 
holder thereof out of the profits of the association the sum of 5 per cent, per 
annum in lieu of participation by said stockholder in the gênerai profits of 
said association, in accordance with the provisions of the lifty-third section 
of said act concerning building and loan associations ; the second, stock 
known as installment stock, whereon the holders pay the suui of $1 per 
share per month, and whereto the proportionate share of the profits of the 
association, after the déduction of the necessary expenses of opération of 
the association, are annually added until the aggregate of the paynients and 
profits equals the sum of !f200, when said suni ot $200 is paid to the holder 
of said shares, and said shares retired ; that the plaintiff Is at lil)erty at 
any tinie, upon 30 days' notice, to cancel any outstanding prepaid stock upon 
paying to the holders thereof the par value thereof, together with interest 
at the rate of 5 per cent, per annum from the date of the last payment of 
interest to the holder, and each holder of such prepaid stock may likewlse, 
upon 30 days' notice and the tendering of his certificate, require such pay- 
ment from the association. 

"That said association borrows no money from individuals, whether mem- 
bers or nonmembers, loans no money to persons other than members of the 
association, but borrows from time to tlme as its business demands moneys 
from the Essex County National Bank of the city of Newark in amouiits not 
in excess of the amount which it is permitted to borrow under said act con- 
cerning building and loan associations. 

"That the rlghts of the two classes of shareholders are in ail respects 
identical, except as to the participation In the profits of the association, as 
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above set forth ; that the profits of the Parkvlew Building & Loan Association 
during the year 1909 and subsequently thereto hâve been in excess of 5 per 
cent, per annmn. 

"That said association claimed to be exempt from making the return re- 
Quired by the spécial corporation excise tax law of 1909, and made no return 
for the year of 1909, as required by said law, prior to the Ist day of March, 
1910 ; that a return was subsequently made under protest, and that a tax was 
levled against said association tor the year 1909 amounting to $47.36, to whieh 
50 per cent, of such tax, amounting to $23.68, was added, making a total of 
$71.04 ; that said tax was paid by the plaintifC under protest, and a pétition 
for its refund was liled by the plaintifC with the Couimissioner of Internai 
Revenue, which pétition for refund was denied ; that the plaintiff has taken 
ail necessary steps précèdent to its right to sue In this court for the recovery 
ol the tax so paid, if said tax was wrongfuUy exaeted." 

It is necessary to refer to the New Jersey Act of 1903, under which 
the plaintiff was incorporated, in order to ascertain its real nature. 
The first section provides : 

"Upon executing, recording and flling a certificate pursuant to this act nine 
or more persons, citizens of this state, may become an incorporated associa- 
tion for the purpose of assisting each other and ail who may become as- 
soclated with them in acquiring real estate, making iniprovements thereon 
and removing Incumhrances therefrom, by the payment of periodical install- 
ments, and for the further purpose of accumulatiug a fïmd to be repaid to 
its members (sub,1ect to the right of earller rédemption), who do not obtain 
advances for the purposes above mentioned when the funds of such associa- 
tion shall amount to a certain sum per share to be specifled in the certificate 
of incorporation." 

We notice that the fifth section provides that: 

"Members of the association shall be those to whom its shares shall be 
issued and their Personal représentatives and those to whom said shares 
may be transferred under the régulations prescribed by the association, sub- 
.1ect to the making of the periodical payments required and compliance with 
the other ternis of membership according to the constitution and subject 
to such fines or penaltles as shall be determined by the constitution ; minors 
and parents or guardians in behalf of their minor children or wards may 
hold shares in auy such association and bave ail the rights and privilèges 
of other members except the right to hold office ; * * « at ail meetings 
of the association, each niember shall he entitled to one vote, * * * pro- 
vided a minor under the âge of sixteen years shall not bave the right to vote." 

Section 24 provides : 

"The funds of every such association shall be Invested in the following and 
no other way: First, in the purchase of lands or building lots and erecting 
buildings and iniprovements thereon, or in the purchase of lands already ini- 
proved, which lands, buildings and improvenients shall be within this state, 
and shall be already contracted to be sold to the members of such association, 
jiayable in the shares of the association, or in periodical installnients for 
a period such as shall be agreed upon and designated in their constitution, at 
the expiration of which term, ail payments having been made, the lands, 
dwellings and Iniprovements so sold and conveyed to the members of such 
association shall become the property of tlie grantee discharged from ail fur- 
ther payment." 

The next provision provides for investment in loans to members on 
bonds secured by mortgage, which shall be a first lien on real estate, 
etc. Then follows the third provision for investrnent in the rédemp- 
tion of shares in the association. Then follows a provision for invest- 
ment of moneys not required for the three purposes above mentioned 
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in loans to persons not members upon real estate security, and in the 
acquisition, by purchase or otherwise, of such securities as savings 
banks in the state are authorized to take as investments. 
The fifty-third section of the act provides : 

"Ail shares of stock issued by any such association of this state, or doing 
business therein, shall be of the same par or maturlty value. No such asso- 
ciation sliall issue preferred or other than common stock, and ail sharehold- 
ers shall occupy the saine relative status as to debts and losses of the associa- 
tion ; but nothing herein shall forbid agreements with shareholders who pay 
the fuU par or maturlty value of thelr shares in advanee whereby they may 
waive participation in the gênerai profits of the association in considération of 
a fixed annual profit." 

Other provisions in the act need not be set forth. There are pro- 
visions limiting the amount to be paid for the expenses of opération 
and provisions for state supervision and control. The act contains 
other provisions regulating foreign building and loan associations who 
may seek to do business in the state. 

The plaintiiï is clearly a domestic building and loan association. If, 
therefore, it be "organized and operated exclusively for the mutual 
benefit" of its members, it would seem to come within the proviso of 
the statute. It will be observed that under the law each member has 
the same right to dictate the policy of the association. It does not 
increase his influence to own many shares of stock, because his right 
to vote does not dépend upon the number of shares that he may hold, 
but simply upon his membefship. There is therefore in the associa- 
tion, under the law, no means by which a single stockholder, or a 
group of stockholders, by the acquisition of the majority of the shares, 
could control the association as against a majority of the members of 
the association. There is therefore a mutuality of right with respect 
to the control of the corporation. Nor do we think that the mère pro- 
vision in the fifty-third section of the act for agreements to pay 5 
per cent, interest to shareholders who pay the fuU par or maturity 
value of their shares aflrects the mutuality. It is not contemplated by 
the act that the shareholders who pay in advanee shall hâve any prior- 
ity in distribution of assets. There is therefore mutuality between the 
shareholders with respect to the assets of the corporation. Each per- 
son intending to become a member of the association has the right to 
prepay the full par or maturity value and take a fixed sum as his 
share of the annual profits of the association. The mère fact that 
there may be an inequality in the returns to the prepaying sharehoîd- 
er and the other shareholder in favor of the one or the other does not 
seem to the court to destroy the mutuality among the shareholders re- 
quired by the proviso of the act of Congress. 

The word "mutual" cannot always be considered a synonym of 
"equal." Mutual crédits are not necessarily equal crédits ; mutual 
debts need not be equal in amount. That the issuance of prepaid 
shares does not destroy the mutuality among the members of a build- 
ing and loan association is the opinion of Judge Endlich, whose work 
on Building and Loan Associations is deemed an authority, as may be 
seen in his discussion of the subject in paragraphs 461 to 464. That 
view is also taken by the Suprême Court of Pennsylvania in Folk v. 
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State Capitol Savings & Loan Association, 214 Pa. 529, 63 Atl. 1013, 
where the Suprême Court affirms the lower court, which was pre- 
sided over by Judge Endlich. The following quotation from Judge 
Endlich's opinion in that case is helpful. Ile says (214 Pa. 535, 63 
Atl. 1016): 

"That tlie allowance of a flxed dividend upon sueli paid-up stock ont of 
the profits of the eorporate business is a reasoiiahle incident to its Issnance, 
just to both classes of shareholders, and not ealcnlated to give either an un- 
diie advantase over the other; that, on the contrary. the practical effect of 
the concurrent issuance of both installnient and full-paid stoclv is likely to 
])rove bénéficiai to both classes of shareholders ; that no essentlal charae- 
teristic of the bnildins association schenie can be resarded as forbidding, and 
no essential purpose of it as defeated by this device: that it is contrary to 
]io accepted rule of policy applicable to or involved in the nature of building 
associations." 

[2] If the considération thus given to the case still leaves the matter 
in doubt, there should be applied the well-settled rule that the citizen 
is exempt from taxation, unless the same is imposed by clear and un- 
equivocal language, and that, if there is a fair doubt as to the con- 
struction of an act imposing taxation, the doubt should be resolved in 
favor of those upon whom the tax is sought to be laid. This rule is 
referred to, with citation of several cases, in the opinion of Judge 
Cross in Mutual Benefit Life Ins. Co. v. Herold (D. C.) 198 Fed. 199. 
We must conclude, therefore, that the plaintiff must be deemed to hâve 
been "organized and operated exclusively for the mutual benefit" of its 
members. 

A décision has been cited in behalf of the government apparently 
holding a view contrary to that herein expressed. It is the case of 
Pacific Building & Loan Association v. Millard T. Hartson, and found 
in 24 Treasury Décisions, No. 6; but that case does not appear to be 
applicable. The shareholders in that association voted for the direc- 
tors by the share, thereby aflfording opportunity for a few individuals, 
by the acquisition of shares, to control the policy of the corporation. 
The funds of that association appear to hâve been a subject of loans 
to any borrower, without respect to membership in the association; 
and there was a provision for the cancellation of outstanding certifi- 
cates of stock not borrowed upon whenever the board of directors 
deemed advisable to pay the holder the book value of the stock so can- 
celed. In almost every aspect the case cited on behalf of the Collector 
is not applicable to the présent case. 

We might add that it is unnecessary to détermine the effect of the 
words at the end of the proviso in the act, "no part of the net income 
of which inures to the benefit of any private stockholder or individ- 
ual." The plaintiff is entitled to judgment on the spécial verdict; and 
it is therefore so ordered. 

And now, March 11, 1913, the clerk is directed to enter judgment 
for $71.04 in favor of the plaintiff, the Parkview Building & Loan 
Association, and against the défendant, Herman C. H. Herold, Collec- 
tor of United States Internai Revenue for the Fifth District of New 
Jersey. 
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MOTER, Warden, v. ANDEKSON. 

(Circuit Court of Appeals, Fifth Circuit. April 8, 1913.) 

No. 2,455. 

Habeas Corpus (§ 30*)— Scope or Writ — Validity of Sentence. 

Petitloner was charged In the flrst count of an indictment for unlaw- 
fully and forclbly brealiiug Into a post otHce, and in tlie second count 
wltli larceny of postage stamps from sucli post office on tlie same day, 
and In the third couut with larceny of $3 from the post office on the 
same date. The three counts were submitted to a jury and a verdict 
of guilty returned thereon, on which petitioner was sentenced to pay a 
fine of $100, and to Iniprisonment for 5 years on the flrst count and 2% 
years on each of the second and third counts. Held that, the court hav- 
ing jurisdiction of the offense described in the indictment, error, if any, 
in imposiug sentence on the second and tliird counts, on the ground that 
since the burglary and larceny were committed at the same time they 
were but one transaction, was reviewable on writ of error, and was not 
ground for writ of habeas corpus to procure petitioner's release after 
he had served a term of iniprisonment iniposed on the first count and 
worked ont tlie fine. 

[Ed. Note. — For otlier cases, see Habeas Corpus, Cent. Dig. § 25 ; Dec. 
Dig. § 30.*] 

Appeal from the District Court of the United States for the North- 
ern District of Georgia ; WilHam T. Newman, Judge. 

On pétition of Charles Anderson for habeas corpus against Wil- 
Ham H. Moyer, warden of the United States penitentiary at Atlanta, 
Ga. The district court having granted the writ and discharged peti- 
tioner, the warden appeals. Reversed. 

An indictment containing flve counts was returned May 7, 1907, in the 
United States District Court for the District of Oregon against Charles An- 
derson and three others. The flrst count charged them witli unlawfully and 
forcibiy breakiug into the Sellwood post office, in the city of Portlahd, Or., 
with intent to commit a larceny tlierein, on January 18, 1907; the second 
count charged them with larceny of postage stamps from said post office on 
that date; the third with larceny of .$3 from that po.st office on the same 
date; the fourth with receiving and concealing on the same date the postage 
stamps stolen by them from the post office; and the flfth with receiving 
and concealing on the same date the money that they had stolen from the 
post office. 

The défendant, Charles Anderson, having flled his plea of not guilty, was 
tried by a jury, and on October 11, 1907, the jury returned a verdict flnd- 
Ing hlm guilty as charged in the flrst, second, and third counts, and not 
guilty as charged In the fourth and flfth counts of the indictment. Where- 
upon, he was sentenced to pay a flne of $100 and to imprisonment at hard 
labor in the United States penitentiary at McNeil's Island for a term of 5 
years on the flrst count, 2% years on the second count, and 2% years on the 
third count. After serving part of said sentence at McNeil's Island, he wa» 
transferred to the United States penitentiary at Atlanta, Ga. 

After serving his term of imprisonment on the flrst count, deducting the 
usual allowance for good time, and 30 days additional time in lieu of the 
fine Imposed, he applied to the District Court of the United States for the 
Northern District of Georgia, where he Is now confined in the fédéral prison 
at Atlanta, Ga., for a writ of habeas corpus, on the ground that the acts 
charged in the three counts of the indictment on which he was convicted 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1807 to date, & Rep'r Indexes 
203 F.— 56 



882 203 FEDERAL REPORTER 

and sentenced constituted but one offense, and that, therefore, the additional 
sentence on counts 2 and 3 are void. The application was denied by the 
court for the reasons stated In Anderson v. Moyer, Warden (D. C.) 193 Fed. 
499. The application for the writ was made on the strength o£ the décision 
of the Circuit Court of Appeals for the Ninth Circuit In the case of Halligan, 
Warden, v. Wayne, 179 Fed. 112, 102 C. C. A. 410. 

Later, the Circuit Court of Appeals for the Eighth Circuit, In the case of 
Munson v. McClaughry, Warden, 198 Fed. 72, 117 C. C. A. 180, foUowed the 
décision in the Wayne Case. On the strength of the décision In the Mun- 
son Case, the appellee herein renewed his application for a writ of habeas 
corpus on the ground that the criminal acts charged in the indictment con- 
stituted but one offense, to wlt, the crime of breaklng into a building used as 
a post office wlth intent to commit larceny therein, in violation of section 5478 
of the Revised Statutes of the United States as charged in the first count of 
the Indictment, and that the sentences upon the second and thlrd counts of 
the indictment for larceny were ultra vires and void. The writ was allowed, 
served, due return made, and upon the hearing the court below held that 
the Wayne and Munson Cases were controUing In this case, and discharged 
the appellee herein. 

F. C. Tate, U. S. Atty., and John W. Henley, Asst. U. S. Atty., 
both of Atlanta, Ga., for appellant. 

Lamar Hill, of Atlanta, Ga., for appellee. 

Before FARDEE and SHELBY, Circuit Judges, and GRUBB, 
District Judge. 

GRUBB, District Judge (after stating the facts as above). Two 
questions are presented by the record in this case. The first is wheth- 
er the sentence of a défendant convicted on two separate counts of 
an indictment under sections 5478 and 5456 of the Revised Statutes^ of 
burglary of a post office building with intent to commit larceny and 
of larceny committed at the same time and as a part of a continuons 
criminal act, to separate punishments for the burglary and the lar- 
ceny, is ultra vires and void as to the sentence for the larceny. The 
second is whether, if so, such a défendant, having satisfied the sen- 
tence for the burglary, is entitled to his release on habeas corpus. As 
our conclusion is against the appellee upon the second question with 
the resuit that the judgment is to be reversed and the writ denied for 
that reason, it becomes unnecessary for us to consider the first ques- 
tion. 

The function of the writ of habeas corpus has been recently and 
thoroughly settled by the Suprême Court. In the case of Glasgow 
V. Moyer, Warden, 225 U. S. 420, 32 Sup. Ct. 753, 56 L. Ed. 1147, 
three propositions are settled by the court in the language quoted : 

(1) "ïhe writ of habeas corpus cannot be made to perform the office o£ a 
writ of error." 

(2) "The rule that on habeas corpus the court examines only into the power 
and authorlty of the court restraining the petitioner to act, and not the cor- 
rectness of its conclusions, applies where the petitioner attacks as uncon- 
stitutlonal, or as too uncertain, the law which is the foundation of the in- 
dictment and trial." 

(3) "A défendant In a criminal case cannot reserve défenses which he 
might make on the trial, and use them as a basls for habeas corpus pro- 
ceedlngs to attack the judgment after trial and verdict of guilty. It would 
Introduce confusion In the administration of justice," 

» U. s. Comp. St. 1901, pp. 3683, 3698. 
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In the case of Matter of Gregory, Petitioner, 219 U. S. 210, 31 
Sup. Ct. 143, 55 h. Ed. 184, the Suprême Court said : 

"Habeas corpus cannot be made to perform the functions of a writ of 
error, and thls court Is not concerned with the questions of whether the in- 
formation Is sufflcient, or whether the committing court properly applied 
the law if that court had jurisdiction to try the issues and render the judg- 
ujeut. * * * When the statute definlng the crime is valid, it is within 
the range of judiclal considération to deterniine whether the acts of the ac- 
cused are within the définition, and if the court has jurisdiction its judg- 
ment cannot be reviewed on habeas corpus." 

In the case of Harlan v. McGourin, Marshal, 218 U. S. 442, 31 
Sup. Ct. 44, 54 h. Ed. 1101, 21 Ann. Cas. 849, the Suprême Court 
said: 

"ïhe writ of hal:)eas corpus cannot be used for purposes of proceedings 
in error ; the jurisdiction under the writ is confined to deternilning froui the 
record whether the petitioner is deprived of his liberty without autlioriry 
of law." 

Similar principles were enunciated by the Suprême Court in the 
cases of Ex parte Watkins, 3 Pet. 203, 7 L. Ed. 650, Riggins v. 
United States, 199 U. S. 547, 26 Sup. Ct. 147, 50 L. Ed. 303, In re 
Lincoln, 202 U. S. 178, 26 Sup. Ct. 602, 50 L. Ed. 984, and in the 
récent case of Johnson v. Hoy, 227 U. S. 245, 33 Sup. Ct. 240, 57 E. 
Ed. , decided February 3, 1913. 

From them we deduce the conclusion that it is not compétent for a 
convicted défendant to reserve any défense he might hâve made on 
his trial and first présent it after conviction and sentence as a ground 
for his release upon habeas corpus, that the writ of habeas corpus 
cannot be in this way made to perform the function of a writ of er- 
ror, and that its only function is to secure the release of one impris- 
oned without authority of law, or by a tribunal without jurisdiction 
to try the detained person, and that it cannot be used to secure the 
release of one convicted by a tribtmal having jurisdiction of the of- 
fender and the offense, but who has been wrongly convicted by rea- 
son of an error of that tribunal. The correct solution of the case 
dépends upon the détermination as to whether it falls within the one 
class or the other of those mentioned. 

The verdict in the case at bar shows that petitioner Anderson was 
convicted upon the first, second, and third counts of the indictment. 
The fîrst count was for burglary of a post office and the second and 
third counts were for larceny of stamps and money, respectively. 
There was a verdict of acquittai under counts 4 and 5. The court 
below submitted ail the counts of the indictment to the jury. If the 
petitioner is correct in his position that the larceny' was merged in 
the burglary or vice versa, then the court should hâve directed the 
jury that they might find the défendant guilty of either crime, but 
not of both. If the court gave no such instruction, but permitted the 
jury to return a verdict against the défendant upon both of the 
charges, it must hâve been either because it was of the opinion that 
petitioner's contention was not legally correct, even though the bur- 
glary and larceny were parts of one transaction and committed at the 
same time and place, or because it was shown upon the trial that the 
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burglary and larceny were committed at différent times and places, 
and were conseqnently différent transactions. In eitlier case, the 
court below had jurisdiction to détermine whether or net, under the 
law and the facts, the petitioner was guilty of both offenses, and, hav- 
ing determined it, the petitioner can question the correctness of its 
conclusion, only by means of a writ of error, and cannot use the 
writ of habeas corpus for that purpose. It is not a case where the 
court is shown upon the face of the record to hâve imposed an exces- 
sive or unauthorized sentence. The jury having found the défend- 
ant guilty of both charges, so long as its verdict was allowed to 
stand, the court had no other course open than to impose sentence 
for each offense. If error existed, it went back of the sentence and 
to the verdict, which was not a gênerai verdict of guilty, but a ver- 
dict of guilty as to each of the first three counts. The matter could 
hâve been reached by a request to the trial court to direct the jury 
that they could not find the défendant guilty of both the burglary 
and the larceny, and in the event of its refusing to so charge, by a 
motion to set aside the verdict of guilty of both offenses upon that 
ground, or by assigning error thereon upon a writ of error. 

The petitioner upon his trial could hâve interposed as a défense to 
the count charging the breaking that the misdemeanor of breaking 
into the post office was merged into the felony of the larceny of the 
stamps and the money or vice versa. Having failed to do this, he 
could not reserve this défense for présentation upon habeas corpus. 

For this reason and for the additional reàson that the record in 
this court does not sufficiently show that the burglary and the larceny 
were committed at the same time and place and were parts of one and 
the same transaction, we think the judgment should be reversed and 
a judgment entered hère denying thé writ. 

In the cases of Halligan, Warden, v. Wayne, 179 Fed. 113, 102 
C. C. A. 410, and Munson v. McClaughry, Warden, 198 Féd. 72, 117 
C. C. A. 180, no question was presented as to the propriety of the 
writ of habeas corpus as a remedy, but in each case its appropriate- 
ness as a remedy was assumed, and it was conceded also that the 
burglary and larceny were parts of one and the same transaction. 

Ordered that the judgment of the District Court discharging the 
appellee be reversed and a judgment entered in this court denying 
the writ, and taxing the petitioner with the costs of this proceeding. 



NORTHERN PAG. RY. CO. v. CHERVENAK. 

(Circuit Court of Appeals, Nlnth Circuit. February 10, 1013.) 

No. 2,137. 

1. RAiLEOADa (§ 350*) — Accident at Chossing — Action — Questions fob 

JUBY. 

Défendant railroad compauy had a switcli track covered by a snow- 
shed leading dowugrade to a coal tipple. The track was crossed by a 
planked road leading from tlie end of a cross street through a gâte in 
the shed which was used by coal teams and by the public generally in 

♦For other cases see same topio & § ndmbbk in Dec. & Am. Digs. 1907 to data, & Rep'r Indexes 
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Crossing from the town to a suburb. Cars in strlngs of 6 or 7 were 
run down the switch to the eoal tipple by gravity, in charge of a brake- 
man who stoijped each on a seale uear the crossing and welghed it. 
Plaintiff, who was flve years old, with other chlldren wished to cross 
the track, but the crossiug was blocked by cars which were standing 
stlll. After waiting from 15 minutes to half an honr, and seeiiig no 
engine attached to the cars and no one in charge, the children started 
to cross between the cars, which were started up by an employé of de- 
fendant without wariiing, and plaiatifC was caught and his foot crushed. 
IloU, that it was a (luestion of fact for the jury whether, under ail the 
circumstanees, défendant was charged with a duty toward plaintiff which 
it negleeted to perform by the exercise of reasonable care not to move 
Its cars without warning to persons who might désire to cross the track. 
[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 1152-1192; 
Dec. Dig. § 350.*] 

2. Railboads (§ 825*) — Contkibutoby Negmoence — Childken — Age at 

Wiiicii Chabgeable with Négligence. 

A child five years old, injured while attempting to cross a railroad 
track over a commonly used crossing on which unattached cars were 
standing, cannot be charged with contributory négligence. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1029-1036; 
Dec. Dig. § 325.*] 

3. Damages (§ 167*) — Pebsonal Injubt — Evidence — Life Expectancy. 

In au action for a perSonal injury which caused the loss of plalntiff's 
foot, life tables showing his expectancy of llfe at the time of the trial 
were admissible on the question of damages. 

[Ed. Note. — F'or other cases, see Damages, Cent. Dig. §§ 487^89 ; Dec. 
Dig. i 167.*] 

In Error to the District Court of the United States for the Southern 
Division of the Western District of Washington; Frank H. Rudkin, 
Judge. 

Action at law by John Chervenak, a minor, by his guardian ad htem, 
John Piper, against the Northern Pacific Railway Company. Judg- 
ment for plaintifï, and défendant brings error. Affirmed. 

The plaintiff brought an action in the United States District Court for the 
Western District of Washington, Southern Division, in December, 1910, 
against the défendant to recover damages for Personal injuries alleged to hâve 
been received by the plaintiff, and charged to hâve been caused by the défend- 
ant at the town of Roslyn, in the state of Washington, on the 7th day of 
September, 1897. Koslyn is and was at the time of the injury a station on the 
defendant's railroad. The plaintiff was born on May 31, 1892, and at the 
time of the injury was a child aged five years, three months, and six days. 

The défendant, the Northern l'aciflc Railway Company, owned and operated 
a railroad running through the town of Roslyn, and in conducting its busi- 
ness in that place owned and operated several lines cl side track or switches. 
The Northwestern Improvement Comiiany was a corporation owning and 
operatiiig coal mines in the vicinity of Roslyn, and also owning certain tracts 
of land on a portion of which were the tracks of the Northern Pacific Rail- 
way. The Northwestern Improvement Company was originally made a dé- 
fendant in the case; but at the close of the testimony on behalf of the plain- 
tiff, no évidence appearing tending to show négligence on the part of that 
Company with respect to the injury to the plaintiff, the action was dismissed 
by the plaintiff as against that company. Roslyn at the time of the accident 
was a mining town of about 3,000 inhabitants. Pennsylvania avenue was 
the principal street of the town, and, extending through its principal business 
part, terminated at the right of way or tracks of the railroad company. One 
of the tracks was inclosed by a snowshed about 300 feet long and e.ttendeil 

•For other cases see same topic & § numbee in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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over that part of the track vvhlch would hâve been crossed by Pennsylvania 
avenue Lad it been extended. A wagon road extended from tlie termination 
of Pennsylvania avenue across the railway tracks and thi'oagh an opening In 
thls snovs'shed, which was about 10 or 12 feet wide. This roadway, plauked 
for teams to cross over, had been used for a number of years by the North- 
western Iniprovement Company to transport niaterial and supplies from Ros- 
lyn to its mines, and in passing to its machine sliops, carpenter shops, black- 
smith shops, etc., which were located on the opposite side of the rail«-ay 
tracks from the town of Roslyn. It was also used by the miuers going to 
and from their work, by children going to school, and by others residing on 
the opposite side of the tracks from the town in a pUiee known as Brookside 
addition. There was another crossing about 225 yards above, but this was 
the crossing generally used by people crossing froui one side of the track to 
the other. The railway track which passed under the snowslied was used 
for deliverlng enii)ty cars down to the tipple at a mine below to be loaded. 
This track was on a grade so that the cars would ruu down toward the tiiii)le 
of their own momentum. The track runs north and south, the tipple being 
at the south end, and the manner of operating the cars was to place the 
empty cars at the north end of the track, where they could be takeu charge 
of by a man in the employ of the railway eompany, who would usually tnke 
a string of seven or eight cars coupled together, loosen the brakes, and let the 
cars run down the track under the shed until the first car would be upou the 
scales, located about 75 feet north of the roadway passing through the snow- 
shed. He would then stop the cars by setting the brake on one of them, get 
ofC the car and weigh the one ou the scales, and then go back on the car, 
loosen the brake, and let tlie cars run until the uext car was on the scales, 
when he would again set the brake, stop the cars, get oft' and weigh the car, 
and then go back on the car and repeat this process until ail the cars which 
he had in the string were weighed, when he would again go back on the car, 
loosen the brake, and let the cars run down to the tipple. 

On the day of the accident, the plaintiff, together with four other boys, 
whose âges ranged from 7 to 10 years, had gotteu together at a point on 
the west side of the tracks next to the town and south of Pennsylvania ave- 
nue, where they had been attracted by a car tliat was ofC the track. From 
there they started to go to their homes in the Brookside addition to Koslyn, 
which lay east of the tracks and to the north of the roadway through the 
snowshed. The boys followed the roadway passing through the snowshed ; 
but, arriving there, they found the roadway blocked with cars which had 
been or were being weighed and passed over the scales in the manner above 
descrlbed. Ko engine was attached to thèse cars and no one seen by the 
boys to be in charge of the cars. After walting ontside of the snowshed for 
some time, estlmated by the boys from 15 to 30 minutes, during which time 
the cars were not moved, and as there was no indication that they were about 
to be moved, and no one seen by the boys to be in charge of them, they de- 
cided to cross the track by going under the cars. The older boys started, 
and the plaintiff followed ; he passing under tlie coupling between two cars 
and was the last to attempt to go through. About this time an employé of 
the défendant, for the purposé of letting the cars down to the tipple, pro- 
ceeded wihout notice or warning of any kind to release the brakes holding 
the cars and permittlng them to run down the track by force of gravlty. Be- 
fore the plaintifC could get through, the cars were in motion, and as iie was 
passing over the last rail a wheel ot one of the cars caught bis foot and 
crushed it so that amputation of his foot was necessary, and the opération 
was performed by a surgeon soon after the injury. The cars were being 
handled at the time by one Robert Jackson, an employé of the défendant, who 
died before this action was commenced. 

In the course of the trial the plaintifC called as a witness H. P. Ilowell. a 
life Insurance agent, who was permitted to testify over the objection of tiie 
défendant tUat tlie life expectancy of a man 19 years of âge was 42.87, and 
a man of 20 years of âge 42.20. 

Upon the conclusion of the testimony on the part of the plaintifC, the de- 
fendant nuived the court to direct the jury to return a verdict for the défend- 
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ant. The motion was deniecl, and the défendant allowed an exception. The 
jury returned a verdict in favor of the plaiutilï in the sum of $2,850. The 
défendant brings the case liere upon writ of error. 

Geo. T. Reid, J. W. Quick, and L. B. da Ponte, ail of Tacoma, 
Wash., for plaintiff in error. 

Robert M. Davis and Frank C. Neal, both of Tacoma, Wash., for 
défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). De- 
fendant refers to the fact that this action was not brought until 14 
years after the injury and would bave been barred by the statute of 
limitations had not the plaintiff been a minor. This circumstance, de- 
fendant suggests, is of such an imusual and suspicious character as 
to impose upon the court the duty of investigating the circumstances 
with unusual care and not impose the penalty upon the défendant un- 
less the plaintiff's évidence shows a clear right to recovery. The ex- 
planation of the delay in bringing the suit is not in the record. A 
probable and plausible explanation is stated in the brief of the plain- 
tiff, but we do not propose to enter into a discussion of the fact or ils 
explanation. It is sufficient that the statute of limitations of the state 
of Washington does not apply to persons under the âge of 21 years. 
Remington & Ballinger's Ann. Codes & Statutes of Washington, § 
169. The delay does not appear to hâve had any substantial bearing 
upon the merits, nor bas it been in any way prejudicial to the rights 
of the défendant. Further than this it is the duty of this court to ex- 
amine every case before it with care and without regard to matters not 
properly before it. 

[1] The action of the court in denying defendant's motion to in- 
struct the jury to return a verdict for the défendant is assigned as er- 
ror. 

The motion was necessarily based upon the objection that there was 
no question of fact to be submitted to the jury. The objection involves 
the question whether, under ail the circumstances, the défendant was 
charged with a duty to the plaintiff which the évidence tended to show 
it neglected to perform. The plaintiff was a child a little more than 
fîve years of âge. Defendant's train of cars blocked a crossing where 
people including children were in the habit of passing from one side 
of the track to the other. To this train of cars no engine was attached, 
and plaintiff testifies that he saw no one in charge of it. The présence 
of a live engine attached to the train would bave been of itself a warn- 
ing to a child of five years of âge that there was danger in crossing 
under the cars, and the absence of this warning was to that extent an 
absence of notice that there was danger. Furthermore, the cars had 
not been moved for some time, and the boys did not see any one in 
charge of them, and were not warned by any one that the cars were 
about to be moved. Had the cars been moved while the boys were 
waiting, or had the boys seen that they were in charge of some one, the 
situation might hâve been a sufficient warning that there was danger 
that the cars would be likely to be moved at any moment ; but in the 
absence of thèse usual and ordinary warning signs, and in the absence 
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of any actual warning from the person in charge of the cars that lie 
was about to move them, it was plainly a fact for the jury to détermine 
whether under ail the circumstances the défendant was charged with 
a duty to the plaintiff which it had neglected to perform. 

But was the fact that the crossing was blocked with cars a sufficient 
warning to ail persons whether young or old that the crossing was not 
to He used? This might be so in some i;ases, but was it so in this case? 

Lewis J. Moore, vvho was city marsial at the time of the accident, 
and at the time of the trial one of the justices of the peace of the town 
of Roslyn, testified as to the situation at the time of the accident. He 
said: 

"I hâve oceasionally seen the crossing blocked with a string of cars uuder 
the snowshed jiiaybe for an hour at a time, and in crossing there wonld 
clinib over between the cars, and If there was no danger, or they were not 
movlng, tliey wouki probably crawl vmder it between the cars. A person in. 
the west side of the tracks at l'ennsylvanla avenue vvould hâve to cross that 
way in order to go up to Brookside marked 'A' on the plat, or else go aronnd 
and cross above at Tdaho avenue. ïhere is no other way unless they would go 
on the conipany's right of way, either up the track or down the track by tbe 
tipple. If a person was on the west side and wanted to get lo the point 
marked 'A' (a point in Brookside addition), he would most likely walk through 
that crossing. They would bave to cross the track even if they went batV: 
and ui) by the way of Idaho avenue." 

This testimony tended to establish the fact that when this crossing 
was blocked by cars people would cross from one side of the track to 
the other, either over or under the couplings between the cars. If the 
jury believed this testimony, then a situation was presented requiring 
the défendant in moving its cars over this crossing to exercise reasona- 
ble care so as not to injure persons who might be passing from one 
side of the track to the other, and a reasonably prudent person charged 
with the duty of moving cars over the crossing as in the manner de- 
scribed in the évidence would hâve exercised this reasonable care by 
keeping a lookout for persons approaching or near the crossing and 
warning such persons of the movement of the cars. 

The law applicable to the situation is well stated by the Court of 
Civil Appeals of Texas in Ft. Worth & D. C. Ry. Co. v. Longino, 54 
Tex. Civ. App. 87, 93, 118 S. WL 198, 201, as follows: 

"We take it to be well settled that railroad eomi)anies are cliarged with 
the duty of exercising ordinary care to discover the présence of persons on 
their tracks, and to avoid injuring them at those places where, under ail 
the circuinstauees, they are reasonalily chargeable with knowledge that such 
persons are liable to be; and in our judguient it can niake no différence, so 
far as the duty of the railroad company is concerned, whether such persons 
are technically to be classed as trespassers, licensees, or persons using the 
conipany's tracks as of right. In ail such cases the duty is imposed because 
of the broad rule of humauity that one engaged in so dangerous a business 
is required to exercise ordinary care to avoid injuring another when the 
présence of and danger to such other person is reasonably anticipated." 

In Philadelphia, B. & W. R. Co. v. Layer, 112 Pa. 414, 3 Atl. 874, 
the plaintiff was a child six or seven years of âge, walking on a street 
in a densely populated portion of the city of Philadelphia. He came 
to the railroad crossing, where he found a train of f reight cars of the 
défendant on the crossing barring his progress. He entered an open- 
ing between a lumber car and a box car. Thèse two cars were coupled 
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together by a pôle, and as he got hold of the coupling pôle, whicli was 
directly over the street crossitig, the box car struck him and threw him 
upon the track, and as he attempted to escape the impending danger 
liis left hand and three fingers of his right hand were caught and com- 
pletely severed by the vvheel. Upon the trial of the cause the défend- 
ant asked the court to instruct the jury : 

"If it fouiid tliat the chllrt crossed iietween the cars takiiifc hold of tlie 
coupling jiist !\s tlie train started, there was no duty of tlie défendant to it, 
and the verdict should be for the défendant." 

This instruction was refused by the court. 

The défendant also asked the court to instruct the jury that: 

"When a train covers in part a crossing. while on a journey, uo one bas a 
right to pass under it at any point. It is tlie duty of ail to stop or go around, 
and the défendant had a right to présume plaintiff's duty would be perforiued. 
and the verdict should be for the défendant." 

Thîs instruction was modifîed to read that: 

"When a train covers a crossing and Is actually In motion, it is illégal for 
any one to cross between the cars, and while it is not in inotion it is illégal 
for any one capable of contributory négligence to cross, except in case of a 
child of tender years, wbo is not capable of contributory négligence." 

The court then read what appears to be an additional part of the 
instruction requested by the défendant: 

"And if you flnd the plaintiff crossed or attempted to cross while the cars 
were in motion, the verdict in such case should be for the défendant." 

With respect to this clause of the instruction the court said ; 

"That would be a presumption and point of law certainly well taken with 
respect to an adult as one capable of contributory négligence. In this case 
It is qualifled by a want of capability of contributory négligence if the cars 
were not in motion when the plaintiff attempted to cross." 

The case was submitted to the jury, and there was a verdict and 
judgment for the plaintiff. 

The case was taken to the Suprême Court of Pennsylvania, where 
the judgment was affirmed. In discussing the case the court said : 

"Négligence lias very often been deflued to be the absence of care under the 
circumstances. ïhere was évidence in the cause tending to show that the 
train was not only standing upon the street, but that it had been standing 
there a,s an obstruction to the crossing for teu minutes ; that several adult 
persons in the meantime had crossed the avenue over or under this coupling ; 
that a score or more of childreu were at the tiuie playing in the street on the 
north side of the train ; that one of thèse boys had actually ridden upon this 
IJole across Second street ; that this was a crossing of an important and 
much traveled street in a densely populated portion of a great city, and in 
the inunediate vicinity of a nuniber of priniary and secondary schools. It 
also appears that there were no gâtes or guards erected across Second street ; 
no flagman stationed there ; no brakemen at the crossing ; and there is évi- 
dence that no whistle or other warning was given when the train was about 
to start. We do not say that the défendant was required to erect gâtes, or 
that flagmen should bave been stationed at this point; but we do say that, 
nnder the circumstances of this case, In the absence of thèse useful précau- 
tions, it was not unreasonable to expect that some proper warning would be 
given of the starting of the train. Certainly the défendant could not, in 
view of this évidence, call upon the court to instruct the jury as a uiatter 
of law that the company owed no duty to the public or to this child. It may 
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be that the warning, if given, would not hâve been beeded by the child ; but 
this does not dispense with tbe duty. Tbe défendant cannot be relieved from 
liability ou mère conjecture. If, after the exercise of due care by the Com- 
pany, the child had been injured, no responsibility would resuit. * * * 
Wliether or not, therefore, the défendant was .suilty of négligence, in our opin- 
ion was a question of fact to be determined upon a considération of ail tlse 
évidence. Tliere was évidence, we thinlï, from wbicli that.fact uiiglit be fairly 
iufei'red, aud the détermination of that question was properly subniitted to 
the jury." 

[2] With respect to the question of contributory négligence on the 
part of the plaintiff in that case the court said : 

"The plaintlfC wa,s at the time of the injury a child of tender years, without 
any expérience and discrétion whieh would euable hini to understand the 
dangerous character of the act which resulted in liis injury. A cliild's capaci- 
ty is the measure of hla responsibility. If he has not the ability to foresee 
and avoid danger, négligence will not be imputed to 1dm. * * * " 

With respect to this défense the défendant, in its answer in the prés- 
ent case, allèges, among other things : 

"That said injury was caused by the carelessness and négligence of the fiaid 
John Chervenak, and not by reason of any carelessness or négligence on the 
part of this défendant." 

Défendant also cites as authority in support of this défense the case 
of Studor V. Southern Pacific Co., 121 Cal. 400, 53 Pac. 942, 66 Am. 
St. Rep. 39, where a child between 12 and 13 years of âge attempted 
to cross between two cars of a train standing on a street crossing, and 
while in the act of climbing over the coupling the train started back- 
ward, withotit giving any notice by bell or vvhistle, and he was injured 
by being crushed between the cars and subsequently died from the in- 
juries received. The plaintifï was nonsuited upon the trial. The Su- 
prême Court held that the évidence clearly showed that the proximate 
cause of the injury was due to the boy's négligence, and that a non- 
suit was justified. But the court observed that: 

"The same act whicli would be négligence in an adult may not be such if 
done by a child, but a child is required to exercise the sanie degree of cars? 
that would be exi)ected from childreu of his âge, or which children of his âge 
ordinarily exercise." 

With respect to the child injured in that case the court said: 

"The capacity and intelligence of the child are not controverted, and he 
must be presumed to hâve had ail the qualifies ordinarily belongiug to a 
person of his âge." 

It foUows that, as the plaintifï in this case was but little more than 
five years of âge at the time of the injury, contributory négligence was 
not an élément in the case, and that the only question was whether, un- 
der ail the circumstances, the défendant company was charged with 
the duty which it neglected to perform. 

In Northern Pac. Ry. Co. v. Curtz, 196 Fed. 367, 116 C. C. A. 403, 
the action was brought by a guardian ad litem to recover damages for 
an injury to a minor. Upon the trial of the case there was évidence 
that children had for several years been in the habit of going into de- 
fendant's cars from which wheat had been unloaded, and while the 
cars were standing on a track of def endant's road in a public street ; 
that this fact was known to defendant's employés, who made no objec- 
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tion ; that while plaintiff , a boy of 1 1 years of âge, was in such a car 
engaged in sweeping up loose wheat on the floor of the car, an engine 
to which was attached other cars was driven against this car and the 
plaintiff thrown from it and injured. Upon this state of facts the de- 
fendant asked the court to instruct the jury to find for the défendant. 
The motion was denied, and the case was brought to this court, and the 
action of the court in submitting the case to the jury was affirmed. 
The court in stating the law appHcable to such a case said : 

"The occupant or owner of premises who invites, either expressly or Im- 
plledly, otliers to corne upon tliem, owes to tliem the duty of using reasonable 
and ordinary diligence to the end that they be not necessarily or unreasonably 
exposed to danger ; and an implled Invitation to another to enter upon or 
oceupy premises arises from the conduet of the parties, and from the owner's 
knowledge, actual or imputed, that the gênerai use of his premises bas given 
rise to the belief on the part of the users thereof that he consents thereto. 
This doctrine has often been ai)plied to cases where a rallroad company per- 
mlts the public to cross Its track between given points, and it Is unlversally 
held that, where for a considérable period persons bave been accustomed so 
to cross a rallroad track, the employés of the company in charge of its trains 
are required to take notice of that fact, and to use reasonable précautions to 
prevent injury to persons whose présence there should be anticipated." 

It was accordingly held that whether the employés of the railroad 
company hâve taken reasonable précaution to prevent injury in such 
a case was a question for the jury. 

The same rule was applied to children at railroad crossings under 
substantially the same circumstances as in the présent case in the fol- 
lowing cases: McMahon v. North Cent. Railway Co., 39 Md. 438; 
Hofler's Adm'r v. Southern Railway Co. (Ky.) 53 S. W. 665 ; Car- 
mer V. C, St. P., M. & O. Ry. Co., 95 Wis. 513, 70 N. W. 560; Mis- 
souri, K. & T. Ry. Co. V. Kemendo (Tex. Civ. App.) 124 S. W. 968; 
Gesas v. Oregon S. L. Ry. Co., 33 Utah, 156, 93 Pac. 274, 13 L. R. A. 
(N. S.) 74. 

In Hall v. Cleveland, C, C. & St. L. Ry. Co.,_15 Ind. App. 496, 44 
N. E. 489, cited by the défendant, the complainant brought suit to 
recover damages for the death of his boy, who was between 13 and 14 
years of âge. The boy had attempted to cross a railroad track where 
a train of cars had been standing across a public street. He undertook 
to pass between two cars, and while he was so doing the cars were 
suddenly started without warning, and the boy caught and killed. A 
complaint alleging thèse facts, among others, was demurred to, and 
the demurrer sustained on the ground that the averments were in- 
sufficient because there was no allégation in the complaint that the de- 
ceased was upon the track by invitation of the défendant, nor were the 
facts set forth sufficient to show an implied invitation as a necessary 
conclusion of law or fact. 

In the case before us it was alleged in the complaint : 

"That said crosslng at such point had been in common use as a crossiuï for 
a period of 20 years or more and was provlded by défendants with facilities 
for a crossing for the public, and was so used by the permission and reiiue.st 
«f défendants." 

There was évidence tending to support this allégation. The witness 
Moore testified that the crossing was in common use by the public in 
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gênerai ; that the crossing had been there 10 years before the accident. 
Other witnesses testified that the crossing was used by children. This 
was évidence from which a jury might in fer an invitation, and in the 
absence of the instruction given by the court, it will be presumed that 
the question was submitted to the jury with proper instructions. 

In Wagner v. Chicago & N. W. Ry. Co., 122 lowa, 360, 98 N. W. 
141, also cited by the défendant, a child four years of âge was run 
over and killed in defendant's switchyard in the city of Des Moines, 
lowa. The child was strucls by a car on a track described as the 
"scale track." There was no crossing over this track, at or near 
where the child was struck ; but there were f ootpaths running parallel 
with it. The child was not using one of thèse paths at the time it was 
struck, but had wandered onto the "scale track," and the évidence 
tended to show that it was crawling along on its hands and knees un- 
der the cars wdien it was run over and killed by the movement of the 
cars. Thèse cars had been struck by an engine attached to a work 
train which was being switched onto the "scale track" for the purpose 
of allowing a passenger train to pass on the main track. The con- 
ductor, superintendant, engineer, and fireman on the work train testi- 
fied that they were on the lookout as the work train approached the 
cars on the "scale track," and saw no children there, and, as there 
was no crossing at this point, there was nothing in the situation as ap- 
pears from the évidence that would hâve reasonably caused the de- 
fendant's employés to anticipate the présence of the child. But tlie 
case was not taken from the jury. The question wdiether the défend- 
ant owed any further duty to the child was submitted to the jury, and 
the Suprême Court held that, wdiile the instructions given by the trial 
court to the jury were in the main correct, certain other instructions 
should hâve been given. Referring to one such instruction, the court 
said: 

"The question Is not one of contributory neslisence, but rather of duty on 
tlie part of tlie clefeiutant. The place where phiintiff's Intestate was injured 
was private i)roperty of the défendant. Tlie boy had no light to be there 
except upon invitation, and the défendant was not required to lieep a look- 
out for persoiis at any other places than where they were Invited to corne, 
llaving provided a place for people to walk, it had a riglit to assume that 
those who availed theniselves of its invitation would conflue themselves to 
the places set apart for their use." 

The court said further : 

"Eallway tracks are known places of danger. They are not niade for the 
use of foot passeugevs, and ordiuarily a railway coui)>any lias a right to as- 
sume that they will not be so used. It certainly inay assume tliat no children 
are playing about or under Its cars, and, uuless it knows or has reasonable 
ground to anticipate their présence, it is not bound to look eut for them." 

Upon the facts of this case as they are stated in the opinion of the 
Suprême Court, it might well bave been contended by the défendant 
that the case .should bave been taken from the jury and a verdict di- 
rected for the défendant. The submission of tlie case to the jury 
with instructions as to the duty of the défendant makes the case an 
authority for the plaintifï in the présent case. 
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We are of opinion that the question of defendant's négligence was 
jjroperly submitted to the jury. 

[3] The testimony of the life insurance agent as to the life ex- 
pectancy of a man of 19 and 20 years of âge as stated in the Ameri- 
can Expectancy Table was properly admitted. Plaintiff's disability 
is permanent and will continue during his life. The probable length 
of his life was a fact for the jury to consider in determining the dam- 
age he had sustained. 

The objection is that the plaintif? at the time he was injured was 
only five years of âge, and that therefore it was improper to prove 
his life expectancy at the âge of 19 or 20. The objection is based 
upon what was said by the Suprême Court of Wisconsin in Decker v. 
McSorley, 111 Wis. 91, 86 N. W. 554, that "the admission of a mor- 
tality table in évidence showing the expectancy of life of a child 10 
years of âge was error in an action for the death of a child 4y2 years 
of âge"; but this was upon the admission of the witness "that the 
expectancy of life of a child of 4 years was less than that of a child 
of 10 years, but could not state what it was nor did the table give it." 
There was no such admission in this case. 

But a further objection to the table was that it did not tend to prove 
the real fact in issue. The action was to recover damages for the 
loss suffered by the plaintifï as the administrator of the estate of the 
deceased child arising from an injury causing the death of the child, 
and the question was as to the évidence that would justify the jury^^^in 
finding the pecuniary benefit to the parents from the continuance of 
the life of the child during a term of expectancy divided into two 
periods, involving différent éléments : (1) During the period of the 
minority of the child; and (2) during the period of its majority. Re- 
f erring to the évidence in the case, the court said : 

"We cannot say that there was any évidence which would justify ttie jury 
in finding that there was any reasonable expectancy of pecuniary benefit to 
the parents from tlie continuance of the life of the child beyond its minority. 
* * * Nevertheless the court submitted to the jury the question as to the 
pecuniary loss suffered by the plaintifP, resultlug from the loss of the boy's 
services and help after he attained his majority, and we are unable to say 
what part of the damages allowed by the jury was allowed for services after 
majority, Nor eau we say with any eertainty what should bave been allowed 
by the jury for the boy's services whlle a minor." 

This objection to the mortality table was not made, and could not 
hâve been made, in the présent case. 

In this case there is no admission, and nothing in the évidence from 
which we can infer, that the expectancy table did not tend to prove 
the précise fact in issue, namely, the plaintiff's life expectancy as one 
entire period of future disabihty, omitting ail past disability for which 
he appears to hâve made no claim. 

Finding no error in the record, the judgment of the District Court 
is affirmed. 
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CHRISTIANSON v, KING COUNTY. 

(Circuit Court o£ Appeals, Nintli Circuit. March 10, 1913.) 

No. 2,163. 

1. Statutes (I 54*) — Tebritobies — Probate Coubts. 

Under Act Cong. Mareh 2, 1853, c. 90, 10 Stat. 172, establislilng the 
territory of Wasliington, section 9 providing that the judicial povver of 
tlie territory shall be vested in the Suprême Court, district courts, pro- 
bate courts, and in justices of the peace, and that the jurisdiction of the 
probate courts and justices of the peace shall be establlshed by law, It 
was compétent for the législative assembly to establlsh probate courts 
and eonfer on them full power and authority in ail probate proceedings, 
whlch was done by Wash. Sess. Acts 1854-62, p. .S15, and by Laws 1862- 
63, p. 198 et seq. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. § .52; Dec. Dig. 
§ 54.*] 

2. Courts (§ 198*) — Probate Courts — Jurisdiction — Statutes. 

Probate Act Wash. Jan. 16, 1863 (Laws 1862-63, p. 198, etc.) §§ 3, 4, 
5, and 10, and sections 317, 318, conferring jurisdiction on probate courts 
and providing for the partition and distribiition of estâtes in probate, 
gave to probate courts of that territory full power and authority within 
their respective countles of the subject-matter of probate proceedings In 
the administration of the estâtes of deceased persons, which jurisdiction 
carried vvith it the presumption of the iutegrity of the judgment, the 
same as a judgment of a court of gênerai jurisdiction. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 469, 471^75, 478 ; 
*Dee. Dig. § 198.*] 

3. ExECUToRS AND Administsators (§ 315*) — Estâtes — Partition and Dis- 

tribution — Jurisdiction of Parties. 

Probate Act Wash. (Laws 1862-63, p. 255, c. 36), relating to the parti- 
tion and distribution of estâtes in probate, provides in section 319 that 
the decree of distribution may be made on application of the exécuter or 
adminlstrator or of any person Interested in the estate, and shall only 
be made after notice in the manner required with référence to the ap- 
plication for the sale of land by an executor or adminlstrator in regard 
to which section 219 déclares that notice shall be personally served on ail 
persons interested in the estate, at least ten days before the time ap- 
pointed for hearing the pétition, or be published at least four successive 
weeks in such newspaper as the court shall order. Held, that where an 
intestate's estate in process of administration was held for distribution, 
and the record, showed that a notice of hearing waa published for four 
successive weeks in accordance with an order of the court, and that on 
the date specifled in the notice a final decree of distribution was entered, 
the court had jurisdiction over ail persons interested in the estate, wheth- 
er they were présent or represented or not, and the decree became con- 
clusive on ail persons so interested subject only to be reversed, set aside, 
or modified on appeal. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. §§ 1298-1314 ; Dec. Dig. § 315.*] 

4. Statutes (§ 56*) — Territories — Escheat— ^Property Owneh Dyinq With- 

OUT Heirs — Distribution to County. 

Congress never havlng passed an act providing for the escheat of es- 
tâtes and Wash. Territorial Probate Act Jan. 16, 1863 (Laws 1862-63, 
p. 261) § 340, providing tliat property of an intestate dying without kln- 
dred shall be escheated to the county in which the estate is sitnated, and 
shall be so distributed by tlie probate court, not having been dlsapproved 
by Congress on being submltted to it as re(iulred by Act Cong. March 2, 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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1853, c. 90, I 6, 10 Stat. 175, establisliing a territorial government for 
Washington, such act was valld, and conferred authorlty on the probate 
court to dlstribute property of a citizen dylng wlthout helrs to the county 
In whicb It was located. 

[Ed. Note. — For other cases, see Statutes, Cent. Dlg. § 18; Dec. Dlg. 
§ 56.»] 
5. Statutes (§ 55*) — Terbitobies — Escheat — Statutory Provisions — Valid- 

IIT. 

Probate Act Wash. Jan. 16, 1863 (Laws 1862-63, p. 261) § 340, pro- 
viding for the distribution of escheated land to the county In whieh it Is 
located, was not in violation of Territorial Government Act March 2, 
1853, c. 90, 10 Stat. 172, provldlng that no laws shall be passed iii- 
terferlng with the priniary disposai of the soil. slnce such restriction 
was Umlted to the disposition of the public domain of the United States, 
and had no application to laws relating to the disposition of land whlch 
had beeu segregated and dlsposed of by patent by the United States. 

[Ed. Note. — For other cases, see Statutes, Dec. Dig. § 55.*] 

Q, Escheat (§ 2*)- — Statutes — ^Repeal. 

Sess. Laws Wash. 1854, p. 218, § 480, provldlng that whenever any prop- 
erty should be escheated to the terrltory for its use the légal title sliould 
be deemed to be in the terrltory from the time of escheat, aud an Infor- 
mation may be filed by the prosecuting attorney In the district court for 
the recovery of the property aud like proceedlugs, and judgment should 
be had as In a civil action therefor, was repealed so far as the requlre- 
ment of recovery by a civil action was coneerued by its re-euactment as 
a part of Act Jan. 28, 1863 (Laws 1862-63. p. 192) § 519, after whlch 
escheated property of an intestate was subject to disposai by the probate 
court dlstributing the intestate's estate. 

[Ed. Note.^For other cases, see Escheat, Cent. Dig. § 2 ; Dec. Dig. § 2.*] 
7. Limitation of Actions (§ 19*) — Recovery of Escheated Property. 

Civil Practiee Act Wash. 1863, § 17 (Laws 1862-63, p. 80), provlded that 
actions for the recovery of real property should be barred unless the 
plaintiff, hls ancestor, predecessor, or grantor, was selsed or possessed 
of the premises withln 20 years before the co]unienceiuent of the action. 
By Code Wash. 1881, § 26, the limitation was reduced to ten years. IIcUl, 
that where, in the administration of an intestate's estate, real estate be- 
longing to hlm was escheated to the county In whlch It was located for 
want of hoirs on May 26, 1869, the fuct tuât the intestate had changed 
hls name, and that hls heirs had not learned of bis death until withln 
three years prior to suit brought to recover the land in April, 1911, did 
not relleve them from the bar of the statute so as to enable them to 
recover the land in ejectment, 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dlg. |§ 
73-85 ; Dec. Dig. § 19.*] 

In Error to the District Court of the United States for the Northern 
Division of the Western District of Washington; Frank H. Rudkin, 
Judge. 

Ejectment by Thomas Christianson against the County of King to 
recover possession of certain real property, and to quiet title to the 
same. Judgment for défendant (196 Fed. 791), and plaintiff brings 
error. Affirmed. 

The eomplalnant is a subject of the kingdom of Norway. The défendant Is 
a municipal corporation orgauized uiider tlie laws of the stute of Washing- 
ton. The action is in ejectment. The eomphiioaiit clalms to be one of the 
heirs, and the grantee of ail the other heiis, of one Lars Toi'gerson <5rotnes, 
who died in King county, in the then tcrritury of Wasliinjrton. in March, 1865. 

•for other cases see same topic &. § numeer in Dec. & Am. Di^s. 1907 to date, & Hep'r lude.xes 
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The décèdent left an estate which included the land descrlbed In the com- 
plaint. The estate was adniinistered In the pi'obàte court, and, no hoirs ap- 
pearlng to chilm the estate, it was, by a final decree of distribution, entered 
in the probate court, escheated to the county of Kiug, in the then territory 
of Wasliington. 

The land in eontroversy is within the llmits of the eity of Seattle, in the 
présent state, nnd former territory, of Washington. ïlie original tract con- 
tained 160 acres. The défendant obtained control of the land in 1869, un- 
der claim of title of an escheated estate. The defejidaut is using a portion 
of tlie tract in connection with its conuty liospltal. Another portion is used 
as a poor farm. Another portion, described as the Klnp county addition to 
Seattle, has been subdivided and a large part sold in lots. Another portion, 
described as the Kiug county second addition to Seattle, has been subdivided, 
and a considérable part of that addition has been sold in lots. The original 
tract is traversed by many highways and railroad rlghts of way. 

The plaintiff diselaims any purpose of disturbiug the public, or tlie rail- 
road, in the easeuients aciiuired in the property, or persons holding lands 
as innocent purchasers from the défendant. The purpose of the action, as 
declared by the plaintiff, is to recover the land occupied by the Kiug County 
Hospltal, the King County Farm, and such lands as reuiain unsold In the 
Klng county additions to Seattle. The plaintiff also concèdes that the de- 
fendant may retain the buildings placed by It upon the hospltal grounds. 

It appears from the amended complalnt that Lars Torgerson Grotnes was 
born in the city of rorsgrund, lu the klngdom of Korway, on the 30th day of 
August, 1829; that at the âge of about 21 years lie shipped as a sallor from 
his native city, and went by way of England to Australia, and thence in tlie 
year 1856 to the city of San Francisco, in the state of California ; that while 
in the harlxn- of San Francisco Grotnes deserted the ship on which he was 
employed, and changed his name from Lars Torgerson Grotnes to John 
Thompson, in order to conceal his Identlty and avoid appréhension. He theu 
went to the nelghborhood of Elllott Bay, In Klng county, in the then terri- 
tory of Washington, and resided in King county and in Kltsap county in 
that territory until the tlme of his death in March, 1865 ; that he acqulred 
title to the land described in the amended complaint under the name of John 
Thompson. 

In the amended complaint the proceedings in the probate court of King 
county, territory of Washington, are set forth, from which it appears that 
on the 26tli day of March, 1865, one Daniel Bagley was appoiuted admin- 
istrator of the estate of John Thompson by the probate court of the county 
of Klng, In the territory of Washington, a]id on the 26th day of 5Iay, 1868, 
the county commissloners of Kiug county presented to the probate court a 
pétition averring that they were Informed that Thouipsou's admlnlstrator had 
a large sum of money in his hands ; that no hoirs had appeared to claim 
the same ; that they belleved no helrs were known to exist ; that King county 
was entitled to the balance in the admlnistrator's hands, and praying for an 
order requirlng the admlnlstrator to account and pay the balance in his 
hands to the treasurer of said Kiug county. A citation was thereupou is- 
sued by said probate court, reciting the contents of said pétition, and com- 
mandlng the admlnlstrator to show cause why the order asked for should 
not be entered. This citation was served upon the admlnlstrator on May 
27, 1868, and thereaftor, on February 12, 1869, the admlnlstrator petitioued 
the court for a disposition of the estate. In pursuance of this pétition the 
court directed the publication of a notice of a hearing upon such pétition 
for four successive weeks in a newspaper ijublishod in King county. The 
notice was pnblished as directed, and a liearlug had upon the pétition, and 
thereaftor a final decree was entered distrlbnting the residue of the "estate 
to the county of King, in Washington Territory." 

The complaint avers that this decree was null and void; that the said 
probate court was wholly without Jurlsdlction to lu any manner vest, trans- 
fer, convey, fix, or pass upon the title to the land described in said decree, 
and had no power or authorlty to déclare said land escheated; that ail 
claims to said land by the défendant, and ail acts doue by the défendant 
iu référence to said land, and ail control exercised or attempted to be ex- 
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erelsed by tlie défendant over said land, had been made, done, performed, 
and exerclsed under and by virtue of said null and void decree ; tbat the 
défendant had not, and never had had, any contract, deed, conveyance, decree, 
judgment, nor othei- wrltlng, record, or document evldencing, or purporting 
to évidence, any title on its part in or to said land ; that the défendant had 
never at any time begun or instituted any .suit or légal proceeding of any 
nature before any court, offlcer. or tribunal for the purpose of havlng an 
escheat of said land adjudieated, adjudged, or declared, nor liad any other 
authority or offlcer e^'er begun or instituted any such suit or légal proceed- 
ing; that the défendant liad never at any time begun or instituted any suit 
or légal proceeding of any nature before any court, offlcer, or tribunal for 
the ijurpose of having any title, or claim of title^ which it had or might hâve 
in said land, established, approved, confirmed, or (juieted, nor had any other 
public authority or offlcer ever begun or instituted any such suit or légal 
proceeding. 

The coniplaint further avers that, after the entry of said decree, the land 
described tlierein was niarked upon the assessor's roll as county property. 
and as exempt from taxation, and had ever since been so treated, except cer- 
tain portions thereof which the défendant had assumed to convey to private 
parties by deed ; that about the year 1885 the county of King, in the then 
territory of Washington, occupied a certain portion of the tract of land de- 
scribed in said complalnt, which said portion remained in its occupaney, and 
after the organization of the state of Washington had remained in the con- 
trol of the défendant, and was generally known as the "King County Farm" ; 
that this tract of land had never been used for any county purposes, but 
had been let ont to tenants for the purpose of being farmed and producing 
a monetary income for the county ; that about the year 1900 the défendant 
occupied a portion of the tract, which portion was known as the "King County 
Hospital Grounds" ; tliat the défendant had placed upon the last-mentioned 
tract of land valuable improvements in the shape of a hospital building and 
its appurtenances, the exact value of which was to the plaintiff unknown, 
and since thus oecupying the same had been and was then using it for county 
hospital purposes ; that in the year 1892 the défendant assumed to make a 
plat of a certain portion of the tract, called "King county addition to the 
City of Seattle," and caused the said plat to be recorded in the ofHce of the 
auditor of King county ; that the défendant had assumed to sell and convey 
to private parties ail of the land composing said addition, except certain 
portions which were specially described in the complaint; that In the year 
1903 the défendant had assumed to make a plat of a certain portion of the 
tract, called "King county second addition to the city of Seattle," and caused 
said plat to be recorded in the offlce of the auditor of said King county ; that 
the défendant had assumed to sell and convey to private parties ail of the 
land composing said last-named addition, except certain portions, which were 
particularly described in the complaint ; that the tracts of land described as 
the "King County Farm," "King County Hospital Grounds," "King county 
addition to the city of Seattle," and "King county second addition to the 
city of Seattle," together comprise the wliole of the tract described in said 
complaint as being the property belonging to Lars Torgerson Grotnes, ex- 
cept certain portions which had been appropriated for public or quasi public 
purposes, for railroad rights of way or highways. 

The complaint further avers that the plaintlfE is a son of the sister of 
Lars Torgerson Grotnes, and one of his helrs at law; that ail of the other 
now living heirs at law of said Lars Torgerson Grotnes had by proper mesne 
conveyances conveyed their right, title, and interest in and to the land de- 
scribed in the complaint to the plaintiff, who was then the sole owner in fee 
thereof. 

It is further averred that the heirs at law of Lars Torgerson Grotnes had 
no knowledge of what had become of him. and did not learn about lus death 
and the place in which he dled, nor of the flctitlous name which he had as- 
sumed, until within three years last past; that since learning thereof such 
heirs, and particularly the plaintiff, bave been dlligently engaged in searching 
for and procurlng the proper proofs of the identity of Lars Torgerson Grotnes 
and John Thompson, and his relationship to them. 
203 F.— 57 
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To the amended complaint the défendant interposed a demurrer, on fhe 
ground, among others, that the eouiplalnt did not state facts sufficlent to 
constitute a cause of action, and that the action had not been commeuced 
withln the time limlted by law. 

The trial court sustained the demurrer, and thereupon dismissed the cause 
of action. 

Edward Judd, S. S. Langland, and W. A. Keene, ail of Seattle, 
Wash., for plaintiff in error. 

John F. Murphy and Robert H. Evans, both of Seattle, Wash., for 
défendant in error. i 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). The 
main question to be determined is the jurisdiction of the probate court 
of King county at the time it entered the decree escheating the estate 
of John Thompson in favor of the défendant. Had the court juris- 
diction to enter that decree ? 

[1] The territory of Washington was established by the act of Con- 
gress approved March 2, 1853, c. 90 (10 Stat. 172). The act provided 
for the exercise of executive, législative, and judicial power and au- 
thority in the territory. 

By section 4 of the act it was provided: 

"That the législative power aud authorlty of said territory shall be vested 
in a législative assembly, whlch shall consist oï a Couucil and House of Rep- 
résentatives." 

By section 6 it was provided: 

"That the législative power of the territory shall extend to ail rightfui 
subjects of législation not inconsistent with tlie Constitution and laws of the 
United States. But no law shall be passed interferiug wlth the primary 
disposai of the soll, * * * AU the laws passed by the législative assem- 
bly sliall be submitted to the Cougress of the L'nlted States, and, if disap- 
proved, shall be null and of no eft'ect." 

The act provides a number of restrictions upon the législative au- 
thority of the assembly. But no restriction is placed upon the légis- 
lative authority in conferring jurisdiction upon the courts established 
by the act. 

By section 9 it was provided: 

"That the judicial power of sald territory shall be vested in a Suprême 
Court, district courts, probate courts, and in justices of tlie peace. « * * 
The jurisdiction of the several courts herelu provided for, both appellate 
and original, and that of the probate courts aud of justices of the peace, 
shall be as limited by law." 

Under this statute, it was perfectly compétent for the législative 
assembly to establish probate courts, and confer upon them full power 
and authority in ail probate proceedings. And this appears to hâve 
been donc originally by the act of April 14, 1854 (Laws of Washing- 
ton, Session Acts 1854—1862, p. 315), and subsequently by the more 
elaborate statute entitled, "The Probate Act," passed January 16, 1863 
(Laws of Washington 1862-63, p. 198, etc.). This last act was in 
force at the time of the death of Thompson (Grotnes), in March, 1865, 
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and during the probate proceedings relating to his estate, f rom March 
26, 1865, to the final decree of distribution on May 26, 1869. 

[2] Chapter 1 related to the probate court, its powers and juris- 
diction. It was provided by section 3 of that chapter: 

"That said probate courts shall hâve and possess the folio wlng powers: 
Exclusive original jurisdiction withln their respective counties in ail cases 
relative to the probate of last wills and testaments; the granting of letters 
testamentary and of administration, and revoking the same; * * * in 
the settlement and allowance of accounts of executors, administrators and 
guardians ; * * * to allow or reject clalms agalnst estâtes of deceased 
persons as hereinafter provided; to award process and cause to corne before 
said court ail and every person or persons whom they may deem it neees- 
sary to examine, whether parties or vvitnesses, or who, as executors, admin- 
istrators or guardians, or otherwise, shall be intrusted with or in auy way be 
accountable for any lands, tenements, goods or chattels, belonging to any 
* * * estate of any deceased person, with fuU power to administer oatlis 
and affirmations, and examine any person touching any matter of controversy 
before said court, or in the exercise of its jurisdiction. * ♦ » " 

Section 4 provided: 
"The said court shall provide and keep a suitable seal." 

Section 5 provided: 

"That the court established by this act shall be a court of record, and 
shall keep just and faitht'ul records of its proceedings, and shall hâve power 
to Issue any and ail writs which may be necessary to the exercise of Its 
jurisdiction." 

Section 10 provided: 

"That ail process issuing out of the prol)ate court, shall be attested by the 
clerk, and sealed with the seal of the court, and shall be ser\'ed in the same 
manner as process issuing out of the district court." 

Chapter 16 of the act related to partition and distribution of estâtes 
in probate. Section 317 of that chapter provided : 

"Upon the settlement of the accounts of the executor or administrator, or 
at any subséquent tlme, upon the application of the executor or administrator, 
or auy heir, devisee or legatee, the court shall proceed to distribute the 
residue of the estate, if any, among the persons who are by law entitled." 

Section 318 provided: 

"In the decree the court shall name the person and the portion, or parts 
to which each shall be entitled ; and such persons shall hâve the right to 
demand and recover their respective shares from the executor or adminis- 
trator, or any person having the same in possession." 

Thèse provisions of the statute gave the probate courts full power 
and authority within their respective counties of the subject-matter 
of probate proceedings in the administration of the estâtes of deceased 
persons ; and this jurisdiction carried with it the presumption of the 
integrity of the judgment, the same as does the judgment of a court 
of gênerai jurisdiction. Magee v. Big Bend Land Co., SI Wash. 406, 
410, 99 Pac. 16, 18. "In so far as probate courts hâve gênerai jurisdic- 
tion, their records need not affirmatively show the existence of facts 
upon which the exercise of their jurisdiction dépends. And the rule 
appHes even though the court is one of Hmited jurisdiction, where it is 
invested with full authority over probate and testamentary matters 
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and is a court of record." 11 Cyc. p. 697. In this case it appears 
affirmativel}^ from the record that the proceedings were in substance 
in conforniity vvith the statute, and in our opinion gave the court juris- 
diction of the subject-inattèr. 

[3] The next question is, Did the statute further provide a method 
of procédure whereby the court would obtain jurisdiction over ail 
parties interested in such estâtes? Section 319 provides: 

"The decree iiiay be made on the application of the exécuter or adminis- 
trator, or of any person interested in the esta te, and shall only he made after 
notice has been given in the manner required in regard to the application for 
the sale of land by an exécuter or administrator." 

The notice required to be given upon an application by the executor 
or administrator for the sale of land was provided in section 219 of 
the act as follows : The order to show cause why an order should not 
be granted to the executor or administrator for the sale of real estate 
v^fas required to be "personally served on ail persons interested in the 
estate at least ten days before the tinie appointed for hearing the péti- 
tion, or be published at least four successive weeks in such newspaper 
as the court should order." 

It appears from the record that the notice was by order of the 
court published in a newspaper in King county for four successive 
weeks, and that the hearing upon said notice was fixed for the 26th 
day of April, 1869, and such proceedings were thereupon had that a 
final decree of distribution was entered in said estate on the 26th day 
of May, 1869. This decree recited, among other things, that the ad- 
ministrator had on the 12th day of February, 1869, petitioned for an 
order settling and allowing his final account, that a time had been fixed 
for hearing the application for a decree of distribution, and that due 
and légal notice of such hearing had been given. 

It is averred that the decree of distribution recited : 

"That said administrator has fully accounted for ail the estate that has 
corne to his hands, and that the whole estate, so far as it has been discovered, 
has been fully adminlstered, and the residue thereof, consistinf; of the prop- 
erty hereinafter partlciilarly described, is now ready for distribution. That 
ail the debts of said décèdent and of said estate, and ail the expenses of the 
administration thereof tlius far ineurred, and ail taxes that hâve attached to 
or accrued against the said estate, hâve been paid and discliarged, aud said 
estate is now in a condition to be closed ; that said décèdent died intestate 

in the county of King, Washington Territory, ou the — day of March, 

A. D. 1865, leaving no heirs, surviviug hini ; * * * there beiug no heirs 
of said deoedent, that the entire estate esclieat to the county of King, in 
Washington Territory. Now, on this 26tli day of May, A. 1). 1809, on motion 
of said Daniel Bagley, administrator of said estate, and no exceptions or 
objections being flled or made by any person interested in the said estate or 
otherwise, it is hereby ordered, adjudged, and decreed that ail the acts and 
proceedings of said administrator, as reported by this court and as appearing 
upon the records thereof, be and the same are hereby approved and confirmed, 
and that, after deducting said estimated expenses of closing the administra- 
tion, the residue of said estate of John Thompson, decensed, not heretofore 
dlstributed, hereinafter partlcularly described, and now remaining in the 
hands of said administrator, and any other projierty not now kiiown or dis- 
covered which may belong to the said estate, or in wliich the said estate ruay 
hâve any interest, be and the same is hereby distributed as follows, to wit: 
The entire estate to the county of King, In Washington Territory." 
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Then follows a particular description of the residue of the estate 
referred to in the decree. 

Proceedings in probate being essentially in rem, a statute providin^ 
for a constructive notice by publication gives notice to the whole 
world. 

As said by the Suprême Court of California in WilHam Hill Co. v. 
Lawler, 116 Cal. 359, 362, 48 Pac. 323: 

"A proceeding for distribution is in the nature of a proceeding in rem, ttie 
res being tlie estate which is in the hands of the executor under the control 
of the court and wliich he brinjïs before tlie court for the purpose of receiv- 
ing directions as to its final disposition. By giving the notice directed by 
the statute the entire world is ealled before the court, and the court acquires 
.iurisdiction over ail persons for the purpose of determining their rlghts to 
any portion of the estate, and any person wlio may assert any right or inter- 
est thereln is requlred to présent his elaini to the court for its détermination. 
Whether he appear and présent his claim, or fail to appear, the action of 
the court is equally conclusive upon hini, 'suhject only to be reversed, set 
aside, or modlfied on appeal.' The decree is as binding upon him if he fail 
to appear and présent his claim as if his claini after présentation had been 
disallowed by the court." 

In the caseof Broderick's Will, 88 U. S. (21 Wall.) 503, 22 h. Ed. 
599, persons claiming to be the heirs of Senator Broderick sought by 
a suit in equity to avoid the sale of certain property of the estate in 
the probate proceedings upon substantiaUy the same grounds as in 
the présent case. The probate proceedings were upheld, and the court, 
ref erring to the probate proceedings, said : 

"The public interest requires that the estâtes of deceased persons, being 
deprived of a master. and subject to ail manner of clainis, should at once 
devolve to a new and compétent ownership, and consequently that there 
should be some convenient jurisdiction and mode of proceeding by which the 
dévolution may be effected witli least chance of injustice and fraud, and that 
the resuit obtained should be firm and perpétuai." 

In Goodrich v. Ferris, 214 U. S. 71, 80, 29 Sup. Ct. 580, 583 (53 L. 
Ed. 914), Id. (C. C.) 145 Fed. 844, the action was to set aside a final 
decree of distribution of an estate in probate in the state court on the 
ground that the notice of the hearing given under the statute did not 
as to the complainant amount to due process of law. The bill was 
dismissed in the lower court, and on appeal to the Suprême Court the 
judgment of dismissal was affirmed. The Suprême Court said: 

"It is elementary that probate proceedings by which jurisdiction of a 
probate court is asserted over the estate of a décèdent for tlie purpose of 
administering the same is in the nature of a proceeding in rem, and is there- 
fore one as to which ail the world is charged with notice," 

In our opinion the proceedings under the statute were sufficient to 
give the court jurisdiction over ail parties claiming interest in the 
estate. 

The next question is, Did the probate court hâve authority to dis- 
tribute the residue of the estate to King county by a judgment of 
escheat ? 

[4] Section 340 provides: 

"When any person shall die seized of any lands, tenements or hereditaments, 
or any right thereto, or entitled to any interest therein, in fee simple, or for 
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the life of another, not havlng lawfully devised the same, tliey sliall descend, 
subject to hls debts, as folio ws: * * * if ^he intestate shall leave no 
kindred, his estate shall escheat to the county in which sucli estate uiay be 
situate." 

The plaintiff contends that the probate court had no power or au- 
thority to distribute the estate of the deceased to King county ; that 
during the territorial period the United States was the sovereign, and 
to this sovereign alone could an estate be distributed by a judgment 
of escheat. 

Admitting the sovereignty of the United States in the territory, and 
that the residue of an unclaimed estate in such territory is primarily 
vested in that sovereignty, it does not follow that the United States 
cannot divest itself of its right of escheat and place it elsewhere. Con- 
gress has never passed an act providing for escheating of estâtes, but 
has always left the matter with the territory during the territorial pe- 
riod, and with the states after the states hâve been formed. Crâne v. 
Reeder, 21 Mich. 24, 75, 4 Am. Rep. 430. The validity of the Wash- 
ington statute was recognized by the Suprême Court of the state in 
Territory v. Klee, 1 Wash. 183, 187, 23 Pac. 417, and by this court 
in Pacific Bank v. Hannah, 90 Fed. 72, 32 C. C. A. 522. 

By section 6 of the act of March 2, 1853 (10 Stat. 172), establishing 
the territorial government of Washington, it was provided that the 
législative power of the territory should extend to ail rightful subjects 
of législation, not inconsistent with the Constitution and laws of the 
United States. Territorial législation providing for escheating of un- 
claimed estâtes in the territory was not inconsistent with the Consti- 
tution and laws of the United States. 

[5] The contention that it was inconsistent with the prohibition of 
the statute, "that no law shall be passed interfering with the primary 
disposai of the soil," is not applicable to this case, and cannot be 
sustained as an objection to the decree. That restriction was intended 
by Congress to prohibit the territorial législation from passing a law 
interfering with the authority of Congress to direct the manner in 
which the public domain of the United States should be disposed of 
to those settling upon it, or claiming it under the public land laws of 
the United States. The land involved in this case was originally part 
of the public domain, but it had been segregated and disposed of by 
the United States and conveyed to a grantee by patent. The deceased 
held that title at the time of his death derived by mesne conveyance 
from the original grantee. The judgment of escheat had, therefore, 
nothing whatever to do with the primary disposai of this land. Fur- 
thermore, it was provided in the act of Congress that ail laws passed 
by the législative assembly should be submitted to the Congress of the 
United States, and, if disapproved, should be null and of no effect. 
It will be presumed, in the absence of évidence to the contrary, that 
the laws passed by the législative assembly, including the probate 
act, were submitted to the Congress of the United States, and were 
not disapproved, and that the provision providing for the escheating 
of unclaimed estâtes to the counties in which such estâtes were situate 
was in effect approved as a rightful exercise of the législative power 
of the territorv. 
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[6] In tlie act of the territorial Législature regulating the practice 
and proeeedings in civil actions, approved April 28, 1854, it was pro- 
vided in section 480 (Session Laws of Washington, p. 218) that : 

"Whenerer any property shall escheat or be forfeited to the territory for its 
use, the légal tltle shall lie deemed to be in the territory from the tiine of es- 
cheat or forfeiture. and an information may be flled by the prosecuting attor- 
iiey in the district court for the recovery of the property, allesing the ground 
on which the recovery is clahncd, and like proeeedings and judgnieut shall be 
had as in a civil action for the recovery of property." 

It is contended that an escheat could only be decreed under this 
statute by a common-law action in the district court for the recovery 
of property, but in the Civil Practice Act of January 28, 1863, § 519 
(Laws 1862-63, page 192), section 480 of the act of 1854 was re-en- 
acted with respect to the forfeiture of property, and the provision re- 
lating to civil actions for the recovery of escheated property was 
omitted. It was further provided in section 547 of the act of 1863 
that: 

"Ail acts or parts of acts heretofore enacted upon any subject-matter cou- 
tained in this act be, and the same are hereby, repealed." 

This action of the Législature not only disposes of the contention 
that a civil action was required to secure a judgment of escheat in 
this case, but it confirms the jurisdiction of the probate court under 
the Probate Act of January 16, 1863, to enter such a judgment. 

[7] We are of the opinion also that the statute of limitations is an 
effectuai bar to this action. It was provided in section 17 of the Civil 
Practice Act of 1863 (Laws Wash. 1862-63, p, 86) that the period 
for thé commencement of civil actions should be as f ollows : Within 
20 years : 

"First. Actions for the recovery of real property, or for the recovery of the 
possession thereof, and no action shall be maintaiiied for such recovery unless 
it aiîpear that the plaintiff, his ancestor, predecessor or fçrantor, was seized 
or iiossessed of the premises in question, within twenty years before the com- 
nienceinent of the action." 

By section 26 of the act to regulate the practice and proeeedings in 
civil actions, approved December 7, 1881 (Code of Washington 1881, 
p. 39), the period of limitation vi'as reduced to 10 years. The judg- 
ment of escheat was entered in this case on May 26, 1869. This 
action was commenced by the plaintiff on April 24, 1911, or nearly 
42 years after the entry of the judgment. The allégations of the 
complaint as to certain acts of the défendant with respect to occu- 
pancy of the premises in controversy are not sufficient to stay the 
running of the statute of limitations, nor was the statute stayed by 
the allégation that neither the heirs of the décèdent, nor the plaintiff', 
learned of the death of Grotnes, the place of his death, and the ficti- 
tious name which he had assumed until within three years last past, 
and that since learning thereof the heirs, and particularly the plaintiff, 
had been diligently engaged in searching for and procuring the proper 
proof of the identity 5f Lars Torgerson Grotnes and John Thompson, 
and his relationship to them. 

In the case of Broderick's Will, supra, it was alleged in the com- 
plaint that complainants had no knowledge or information of Brod- 
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erick's death, nor of the forgery of the will, nor of its présentation for 
probate, nor of the probate or order of sale, nor of any of the pro^ 
ceedings, until the last day of December, 1866, within three years of 
filing the bill, and that since that time they had been dihgently en- 
deavoring to discover the facts and the évidence relating thereto. It 
was prO'vided by the statute of hmitations of the state of Cahfornia 
that actions for reUef on the ground of fraud could only be coni- 
menced within three years. The Suprême Court, commenting upon 
this statute, said : 

"It Is true that it Is added tliat the cause of action in sucli case is not to 
be deemed to hâve accrued until the discovery by the aggrieved party of the 
facts coustituting the fraud. But that is only the application to cases at law 
of a priuciple which bas always been acted upon in courts of «luity. If 
fraud is kept concealed so as not to corne to the knowledge of the party in- 
jured, those courts will not charge hira with lâches or négligence in the 
vindieation of bis rights until after he has discovered the facts constituting 
the fraud. And this is most just. But that principle cannot avait the coiu- 
plainants in this case. By their own showing tlioir delay was due, not to 
ignorance of the fraud, nor any attempt to coiiceal it, but to ignorance of 
Broderick's death, and ail the opeu and public facts of the case. * * * 
They do not prétend that the facts of the case were shrouded in coneealment, 
but their plea is that they Uved in a remote and secluded région, far from 
naeans of information, and uever heard of Broderick's death, or of the sale of 
his property, or of any events connected with the settlement of liis estate, 
until many years after thèse events had transpired. Parties cannot thus, by 
their seclusion from the nieans of information, claim exemption from the 
laws that control human affairs, and set up a riglit to open up ail the trans- 
actions of the past. The world must move on, and those who claim an inter- 
est in persons or thiugs must be charged with kuowledge of their status and 
condition, and of the vicissitudes to which they are subject. This is the 
foundation of ail judicial proceedings in rem." 

If a court of equity could not afford relief against the running of 
the statute of limitations in the case of Broderick's heirs, it is plain 
that a court of law could not in a suit of ejectment afford relief against 
the running of a similar statute in the présent case. 

The judgment of the court belov/ is afiirmed. 



NORTHERN PAC. RY. CO. v. GOSS et al. 

GOSS & SLKEGER v. NORTHERN PAC. RY. CO. 

(Circuit Court of Appeals, Eiglith Circuit. February 22, 1913.) 

Nos. 3,790, 3,792. 

1. Inteeest (§ 50*) — Building Coktract— -Action for Contract Price— Con- 

DITIONAL TKNDER. 

Plaintiffs contracted to build certain buildings for défendant railroad 
compauy, the contract providing that ou tinal payment they should exé- 
cute "a valid discharge from ail claims and demands growing out of, or 
connected with this contract." On coinpletion of the work, the amount 
due therefor was not in dispute, and défendant tendered payment, pro- 
vidt'd plaintiffs would sign a receipt releasiug it from ail claims "of 
every kind and description * * * arising out of, or connected with. 
said contract or its obligations." At that time certain damage claims 

"For other cases see aame topic & § ndmbee in Dec. & Am. Digs, 1907 to date, & Rep'r Indexe!. 
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for injuries to employés and otherwise growing ont of the cotlapse of 
one of the buildings wliile under construction were pendlng and unad- 
justed. Held, that plalntiffs were justified under the circumstances in 
refusing to exécute a receipt se sweeplng in its terms, and on recovery 
under the contract were entitled to interest from the date when the pa;y- 
ment was due under its terms. 

[Ed. Note.— For other cases, see Interest, Cent. Dlg. § 114; Dec. Dig. 
î 50.*] 

2. CoNTBACTs (§ S02*) — Building Conteacto— Rights and Liabilitœs of 

Pabties — Defective Plans. 

While an owner who, though his arehitect or engineer, makes plans 
and spécifications for a building, to be foUowed by a contractor, is liable 
to the latter for damages resulting to him from serious defects in such 
plans, which are not patent to an ordinary mechanic, nor discoverable 
by ordinary diligence, it is also the duty of the contractor to examine 
the plans and judge of their efflciency, and he may be bound by his con- 
tract even if they are defective, especlally if the defects are patent or 
reasonably discoverable, and he examines the plans before he enters 
into the contract. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 1401-1408; 
Dec. Dig. § 302.*] 

3. CoNTHACTS (§ 353*)— Building Contbact — ^Action fob Beeach — Issues 

AND PKOOr. 

Plaintiffs, who were eiperienced builders, contracted to build two ice- 
houses for défendant In accordance with plans and spécifications made 
by defeudant's engineer. The structures were very simple, consisting 
of four hollow sides wliich were to be held together, above the bottom, 
only by the roof trusses. In constructing the walls plaintiffs secured 
them in position by braces fastened to stakes on the Inside. When the 
first building was inclosed, they made the roof trusses inside of it, rais- 
Ing them from there into position, commencing at one end of the build- 
ing. As this work progressed the braces holding the walis, wMch were 
in the way, were removed, and not replaced. When about two-thirds of 
the trusses had been ralsed, the building coUapsed in a moderate wind, and 
plaIntifCs were put to expense in paying damages to injured workmen 
and for reconstruction, to recover which they brought an action against 
défendant, alleging that the coUapse was due to the Insuffielency of the 
plans and spécifications. There was a conflict of testlmony as to whether 
the building would haTe been suffidently stable when completed, but 
the évidence showed that it would hâve been much more so than when 
It eollapsed, and tended to show that it would not hâve coUapsed If 
the braces had been kept In place. Held, that the question was not as 
to the stability of the building when completed, but whether It could 
hâve been safely completed in accordance with the contract by the use, 
by plalntiffs, of known and ordinary methods of construction. 

[Ed. Note.— For other cases, see Contracts, Cent Dig. §§ 93, 1829-1844 ; 
Dec. Dig. § 353.*] 

4. JUDGMBNT (S 708*) — JUDICIAL RECORDS COMPETENCT AND RELEVANCT. 

In such action, nelther the .ludgment recovered, nor the évidence in- 
troduced, in a prior action against the contractors for the death of an 
employé killed when the building eollapsed, based on the alleged nég- 
ligence of the contractors in removing the braces, was compétent évi- 
dence against the owner. 

[Ed. Note. — For other cases, see Judgment, Cent Dig. § 1230; Dec. 
Dig. § 708.*] 

In Error to the District Court of the United States for the Dis- 
trict of Minnesota; Charles A. Willard, Judge. 

Action at law by M. N. Goss and A. K. Sleeger, copartners as 

•For other cases see same toplc & i Nvansa in Dec. £ Am. Dlgs. 1907 to date, & Rep'r IndezM 
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Goss & Sleeger, against the Northern Pacific Railway Company. 
From the judgment both parties bring error. Reversed in part. 

Goss & Sleeger, plaintiffs below, were a firin of contractors and builders of 
St. Paul, Miun. Sleeger, the more praetical member of the firni, had beeii 
engaged in. this business for a period of 11 or 12 years as superintendent and 
Inspec-tor of construction for others, and as a builder and contractor both 
independently and as a member of the plaiutiff firm. In 1908 défendant 
below, a railway corporation, through a subsidiary company, was construetins 
".5 houses at Laurel, Mont., the contract for whieh was let to the plaintiffs. 
While the latter were engaged upon tliis ,work they learned that the r;iihv;iy 
Company was abont to construct two icehouses and a yard office at the sanie 
place. At tlieir désire, plans and spécifications were submitted to them, and 
they were awarded the contract over other compétitive bidders. The con- 
tract prlce for the buildings and their appurtenances was $0,5<S5. Kach ice- 
house was to be 216 feet long, 36 feet wide, and 26 feet high to the top of 
the plate ; trusses to support the boarda of the roof were to be placed four 
feet apart for the entire length of the building, the bottom chord of the 
truss to be nailed securely to the top plate; the studding for the sides was 
to be 2 inches by 12 inches; the outside wall was to be covered with 1-inch 
by 6-inch drop siding, and the inside walls were 1o be sheathed with d.-iuch 
by 10-inch boards. Tbus, as will be seen, the building when conipleted was 
to be a box like structure of very simple character, consisting of four walls 
with a roof covering binding the whole together. In erecting tlie walls It 
was found necess;iry to use braces to hold them in position as tho worlc lii'o- 
gressed. Thèse braces consisted of boards 2 inches by 8 inches in dimension, 
nailed to the studding of the wall on the inside a bout .3 feet from tho top, 
and extendlng diagonally downward toward the center of the building, wlicre 
they were nailed to stakes. As the slieathing was put ou. by which the 
walls were niade heavier, it was found necessary to strengtheu each brace 
by the addition of a second plank or board nailed to the side wall near tlie 
ground, and extendlng diagonally toward the center of the building. Neither 
this nor any other System of bracing was prescribed by the plans and spécifica- 
tions. It was adopted as a usual and ordinary method of safeguarding work 
in progress of construction uutil such time as the permanent features of the 
structure should furnish the necessary or contemplated stability. 

The contract was made September 23, 1908, and by the 2Sth of KovenU)er 
following the four walls of the first icehouse had been conipleted witli the 
exception of 10 feet square of drop siding ou the north side and 33 of the 54 
roof trusses had been placed. Thèse trusses were connected and in some 
degree supported by teniporary strips or boards nailed across them ; but the 
roof boards, which would add homogeneity to the entire roof, had not been 
nailed on. The plans contemplated a plank walk 3 feet wide to be constructed 
directly under the ridge of the roof on the bottom chord ; this walk had 
not yet been constructed. Also it was provided that rods of 1-inch wrought 
Iron should bind the foundation sills together at the corners; thèse support- 
ing rods had not yet been placed. The walls having been erected, and beiug 
supported In position by the braces heretofore described, plaintiffs began the 
work of putting on the trusses — starting at the west end of the building. 
The trusses were built on the ground inside of tlie building, and each truss, 
weighing 900 pounds, was hoisted to its iMsition at the top of the building 
by means of a gin pôle. While constructing thèse trusses, or at least before 
raisiug them to tlie top of the walls, plaintiffs renioved the bracing hereto- 
fore described, and the braces thus renioved were not replaced. If the trusses 
had been constructed and raised to position outside the building, the removal 
of thèse braces would hâve been unnecessary ; but to construct and raise 
witliiu tlie building was deenied more convenient and eeoiioinical. The braces, 
Crossing each other and anchored ou the ground at a point midway between 
the walls, obstructed the building and raisiug of the trusses by the metliod 
adopted by the contractors. Gonsequently it was deenied necessary to re- 
move such braces — from west to east — as the trusses were built and raised. 
It will thus be seen that when 33 trusses, counting from the west end, had 
been raised and set in place, ail that portion Of the walls immedlately under 
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theiïi, or approximately % of the length of the building, was without bracing, 
except that afforded by the trusses themselves, and the temporary boards 
nailed upon them. It would hâve been both possible and practicable to 
hâve restored thèse braces after eaoh truss had been raised to position, or 
other means of bracing eould hâve been employed. Nelther method was 
adopted by the contra ctors. On thls 28th day of Noveniber, the wiud was 
blowing at the rate of 12 to 15 miles an hour froni the southwest. The build- 
ing suddenly showed signs of coUapsing, and betore steps could be taken to 
prevent this the entire structure fell toward the north and east. One work- 
nian, named .Tohnson, was killed outright, several others were injured, and 
a large aniount of material was wrecked and destroyed. 

The plaintifCs then requested of the défendant that for the reconstruction 
of this icehouse, and tbe building of the second house, additional braces, 
known as knee-braces, and a bulkhead or cross-partition, should be added as 
parts of the permanent structure. To this the défendant acceded. Plain- 
tifCs then completed their contract, and the buildings were turned over and 
aecepted. At the completion of the contract there was due plalntlffs on the 
contract price and for extra work $2,220.84. This claim accrued March 30, 
1909, and défendant tendered payment, provided plaintiffs would sign a re- 
ceipt declaring "every claim of every kind and description arising from said 
contract in our favor and against said Northern Pacific Railway ('onipany, 
its successors aud assigns, arising out of or eonnected with said contract, or 
its obligations, fuUy paid, satisfied and discharged." This plaintiffs refused 
to do. 

On or about April 1, 1909, the administrator of the estate of Joseph E. 
Johnson, plaintiffs' employa who was killed by the collapse of the building, 
brought suit against Ooss & Sleeger in the district court of Itamsey county, 
Minn., to recover damages for the death, alleging gross négligence and care- 
lessness on the part of Goss & Sleeger in removing the braces hereinbefore 
referred to ; that the removal of tViese braces rendered the building unsafe, 
and was the direct cause of the accident. This was deiiied by Goss & Sleeger, 
who charged in their answer tliat deceased came to his death by reason of 
hls own carelessness and négligence. The jury returned a verdict for the 
plaintiff in the sum of $4.000, and .iudgment for this, together with interest 
and costs, was entered in the sum of $4,121.03. Goss & Sleeger paid this judg- 
nient, and ineurred additional expenses. In the défense of said action, in 
the sum of $1,194.20. Before trial they notified the Northern Pacific Railway 
Company to appear and défend the action ; to whlch the Railway Company, 
disclainiing responsibility for the négligence charged, did not respond. 

It is admitted that after the accident the plaintiffs below paid on account 
of injuries to the other workmen the sum of §4.57 in full settlement thereof. 

It further appears, practically without dispute, that plaintiffs' actual out- 
lay for labor, services, and material necessary to the reconstruction of the 
collapsed building to the stage of completion at the time of collapse was 
$967.81. 

April 19, 1910, Goss & Sleeger brought suit against the railway company 
upon four causes of action: The flrst, to recover the sum of $5,315.23, on ac- 
count of the judgment and other expenses which they had been compelled to 
pay because of the death of the workman Johnson ; the second, for the re- 
covery of $457, with Interest, paid in settlement of claims of other injured 
workmen ; the third, for the recovery (as finally asserted) of $967.81, with 
interest, for their outlay in the reconstruction of the collapsed building ; the 
fourtli, for the recovery of the balance due on contract price and for extra 
work, with interest from the date it was due and payable. The first three 
causes of action are fouuded upon the contention that the damages laid there- 
in were wliolly due to the defects and insuffitiency of the plans and spécifica- 
tions teudered by the railway company, and tliat the latter is liable upon the 
implied warranty that such plans and spécifications were in ail respects safe, 
adéquate, and sulflcieut for tlie purposes deslgned. 

In support of the first cause of action counsel for complainants olïered the 
record of the évidence taken in the case of Johnson's administrator against 
Goss & Sleeger. This was excluded. Plaintiffs next sought to prove by two 
wituesses that Johnson left a faniily surviving him, and of what it consisted. 
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Nelther witness proved compétent to testify. The court directed tbe Jury to 
find for the défendant upon this cause of action. 

The second and third causes of action were submitted to the jury. As 
bearing upon the issues joined therein experts Introduced by plaintilïs testl- 
fied, In substance, that the plans used were inadeiiuate for buildings of suffi- 
cient stabllity to withstand such straius from wind, or otherwise, as might 
reasonably be anticlpated. Other experts, produced on behalf of the défend- 
ant, testlfled directly to the contrary. Ail were of opinion, however, that 
the contractors could hâve brought the building to couipletlon by the use 
of such bracing, as they dld In fact employ, before the trusses were raised, 
and that the building would hâve been stiffer when flnlshed in ail détails, 
as specifled, than it was when the collapse took place. Upon thèse points 
Mr. Sleeger, one of the plaintlffs, testified: "Q. Do you say that it would 
hâve been impossible to complète that structure in accordance with the plans 
and spécifications, and to hâve turned It over to the rallway company, regard- 
less of how long it would stand? A. I don't say it was impossible. Q. Do 
you thlnk it would hâve been possible? A. A man could hâve done that. Q. 
Don't you think that If the bracing which you had put in temporarily, the 
temporary bracing, had not been taken out, but had been left in place until 
you got the rafters on, that the wall would not hâve coUapsed? A. It 
wouldn't at that time, as long as the braces were in there the building would 
hâve stood. Q. The building would hâve stood? A. Yes, sir. Q. That is, the 
walls would not hâve coUapsed? A. No, sir. * * * Q. Would the prés- 
ence of that three-foot walk hâve a stitîening effect upon the trusses, and 
hâve a tendency to stllïen the top of the building? A. It mlght tend to stiffen 
it a lltOe. Everything would help some. * * * Q. Of course, with the 
four walls put iu place there Is no stlfflening on the top, and there Is a ten- 
dency to collapse. It would be like four cards set against each other witli 
nothing on the top of them to form a square? A. Yes, sir. Q. It is the top 
that finally glves solldlty to the whole thing? A. Yes, sir; the top which set 
on top of the plate, that Is what holds your building in position." 

Concerning the extent of supervision exercised by défendant he testlfled as 
follows: "Q. You don't mean to give the Impression, Mr. Sleeger, that you 
were controlled as to how you dld the work, In any sensé, by Mr. Blum or by 
Mr. RIgney (defendant's employCs)? A. No. Q. You were to construct and 
put up the building in any way that you saw fit, provldlng you followed thèse 
plans and spécifications? A. Yes, sir; I was supposed to folio w the plans and 
spécifications, which I présume I did. Q. You were a perfectly free agent as 
to how you would go ahead and do the work, what you would do first and 
what you would do second? A. Yes, sir." 

On the fourth cause of action a verdict was directed for plaintlfCs In the 
sum of 12,220.84. with Interest from the same date. The jury retuvned a 
verdict for plaintiffs upon the second, third, and fourth causes of action In a 
sum aggregating .'i;4,2,S3.81, and .ludgment was entered accordingly. Eacli 
l«irty being dlssatlsfled with the judgmeut bas sued out a wrlt of error ; the 
défendant complalning of any recovery whatsoever under the second and 
third causes of action, and of the allowance of interest from March 30, 1900, 
on the fourth cause of action ; the plaintilïs asslgnlng as error the action of 
the court In dlrecting a verdict for défendant upon the flrst cause of action. 

Charles Donnelly, of St. Paul, Minn. (Charles W. Bunn, of St. 
Paul, Minn., on the brief), for Northern Pac. Ry. Co. 

James D. Shearer, of Minneapolis, Minn. (L,. B. Byard, of Minne- 
apolis, Minn., and Arthur J. Stobbart, of St. Paul, Minn., on the 
brief), for Goss & Sleeger. 

Before PIOOK and SMITH, Circuit Judges, and VAN VAL- 
KENBURGH, District Judge. 

VAN VALKENBURGH, District Judge (after stating the facts 
as above). For convenience the several causes of action will be tak- 
en up in their inverse order : 
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[1] 1. It is agreed that upon the completion of the work défend- 
ant owed the plaintiffs a balance of $2,220.84 on contract price and 
for extra work. This was due and payable March 30, 1909; there- 
fore, légal interest sliould run from that date, unless circumstances 
intervened which justified the railway company in withholding pay- 
ment. The défendant coupled its tender with insistence upon a re- 
ceipt releasing défendant from ail claims of every kind and descrip- 
tion arising out of or connected with the contract or its obligations. 
It based this demand upon the following provision of the contract : 

"When In the opinion of the chief engineer this contract shall hâve been. 
perfonned, he shall so certify in vvriting and give a final estimate and a state- 
ment of the balance unpaid ; and the company will withiu thirty days there- 
after pay the fuU amount so found nnpaid. The contracter will at final pay- 
ment exécute, aeknowledge and deliver to the company under his hand and 
seal a valid discharge from ail claims and deuiaiids growing out of or con- 
nected with this contract." 

The contract had been performed, and the engineer made the re- 
quired certifîcate February 28th. While the language of the receipt 
conforms to the contract requirement, nevertheless the claims for 
damages, arising out of the coUapse of the building, were then pend- 
ing and unadjusted. In view of that situation, plaintifïs might well 
hâve declined to sign a receipt so sweeping in its terms. We agrée 
with the court below that thèse claims, although in a sensé arising 
out of the contract, were not connected with the performance of the 
work, and were not intended to be covered by the clause requiring a 
release as a condition to payment of the final estimate. For this rea- 
son interest from March 30, 1909, was properly allowed. 

2. The second and third causes of action présent the same ques- 
tions, and will be considered together. The liability of an owner for 
damages incidental to the érection of buildings upon his property 
varies according to the circumstances of the case and the relationship 
of the parties. This has led to confusion and apparent conflict in the 
decided cases. The English rule, as stated by Mr. Hudson in his late 
work on Building Contracts, is that the contractor has no remedy 
against either architect or employer if the plans and spécifications 
turn out to be unworkable, unless he has obtained some express war- 
ranty as to their nature and quality. Both parties must make their 
own calculations, and if one does not inquire into the matter, or runs 
the risks, he must take the conséquences. While this statement is 
probably too broad to be accepted as the rule in the courts of this 
country, it must be said to embody the basic principle involved, and 
departures must be in the nature of exceptions arising under spécial 
circumstances ; otherwise great instability and confusion would be 
introduced into ail building transactions, great or small, public or 
private, and the doctrine thus announced would be constantly in- 
voked to repair losses due to incompetency and improvidence. Cer- 
tain it is that the contractor must be held to the exercise of reason- 
able care and the employment of reasonably essential and recognized 
methods of work. He must make such examination and assume 
such risks as the gênerai nature of the work and the situation of the 
parties impose upon him. The law does not raise in his favor such 
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an implied warranty as will excuse the contracter from ail practical 
responsibility. 

[2] In this connection it will not be unprofitable to restate the 
gênerai principles to be deduced from a careful examination of the 
American décisions. An owner through his architect or engineer 
cannot erect upon his own property a structure so frail as to be a 
menace to life and limb of the public, and hence a nuisance, and avoid 
responsibility upon the ground of having taken counsel of tliose svip- 
posed to be skilled in that iîeld of knowledge. This rule, though 
harsh, is sustained by reasons of public policy. Wilkinson v. Steel & 
Spring Works, 73 Mich. 405, 41 N. W. 490. ' So an owner who pré- 
sents plans and spécifications which contain serions defects not pat- 
ent to an ordinary mechanic, and not discoverable by ordinary dili- 
gence upon inspection, is liable to the contractor for damages result- 
ing from such latent defects, where the plans are complex and in- 
volved, where the contractor is held to strict performance of spécifi- 
cations, and Avhere the owner through his architect or engineer re- 
tains a controlling direction and supervision exclusive of direction 
in the contractor. In such cases the guaranty raised by the law is 
that the architect or engineer has sufïicient learning, expérience, skill, 
and judgment properly to perform the work, and that such plans, 
drawings, and spécifications are suitable and efficient for the purpose 
designed. If they fall short of this, the owner is liable, and cannot 
shield himself behind the presumed skill and the advice of his agent, 
but such agent may be Hable to his employer for shortcomings in the 
nature of malpractice. Bentley v. State, 73 Wis. 416, 41 N. W. 338. 
Where the contractors build according to the prescribed plan fur- 
nished by the employer, they are not responsible for conséquences 
resulting from any defect in the plan in a suit against them by the 
owner, as for a cistern that is not water tight (Porter v. Wilder & 
Son, 62 Ga. 520) ; or for insufficient strength in steel designed and 
specified (Murphy et al. v. Liberty Nat. Bank, 184 Pa. 208, 39 Atl. 
143), or for a leaky réservoir (Filbert v. City of Philadelphia, 181 
Pa. 530, 37 Atl. 545) ; if the contractor follows the plans and uses 
good material (MacKnight Flintic Stone Co. v. City of New York, 
160 N. Y. 72, 54 N. E. 661 ; Bush v. Jones, 75 C. C. A. 582, 144 
Fed. 942, 6 L. R. A. [N. S.] 774). Nor are contractors responsible 
for what may happen afterwards to a building if they hâve followed 
the plans and used proper material and good workmanship. Clark v. 
Pope et al., 70 111. 128. This would include the case of a building 
completed, but not formally turned over, if it collapsed from its own 
inhérent weakness due to defective plans. 

[3] A contractor, however, owes the duty to examine the plans 
and judge of their sufficiency, and may be bound by his contract even 
if parts specified be insufficient ; especially is this true if he has made 
full examination and guarantees that the work can be done. Giles et 
al. V. Foundry Co. (tex. Civ. App.) 24 S. W. 546. Hc is bound to 
discover defects that are reasonably discoverable or pateiit. Siebert 
v. Léonard, 17 Minn. 433 (Gil. 410). He is not excused by misun- 
derstanding plans, as his entcring into the contract implics that he 
understands. Clark v. l'one et al., 70 111. 128. Ail this is true if lie 
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lias experts at his command by whom the plans could be inspected 
and passed on (Thorn v. Mayor & Commonalty of London L. R., 1 
Appeals Cases, 120) ; or lias large expérience and presumed compe- 
tency, or holds himself eut to hâve such, and the contrary is not 
knovvn to the employer ; or if the work is so simple that it cannot 
be presumed to hâve defects not readily discoverable to one who 
would undertake the work. Unforeseen difficulty, however great to 
the performance of a building contract, will not excuse a breach bv 
the contracter. Dermott v. Jones, 2 Wall. 1, 7, 17, 17 L. Ed. 762; 
Simpson v. U. S:, 172 U. S. 372, 19 Sup. Ct. 212, 43 L. Ed. 482. 
Bearing in mind the gênerai principles thus laid down, what situation 
do we find presented by the case at bar? 

A contract with the usual powers of inspection and discrétion in 
acceptance of work and material, but with neither implied nor as- 
sumed control of the construction by the railroad company. 

Plans concerning the ultimate efficiency of which there is a conflict 
in the testimony, with an apparent prépondérance in favor of the 
conclusion that they were not adapted to the érection of an exceed- 
ingly stable building of such dimensions. 

Practically a concensus of opinion that the building could hâve 
been erected by the contractors in fuU satisfaction of the terms of 
the contract by the employment of such braces as were actually used 
in the earlier stages of construction. 

Plaintifïs had had years of expérience as building contractors. 
They employed no engineers, and relied on their own judgment and 
the réputation of the defendant's engineering department ; but they 
undertook in compétitive bidding to do this spécifie work, and held 
themselves eut as understanding it and able to perform it. The 
structure was as simple in plan as can well be conceived, and required 
no more than ordinary carpenter's skill to understand it. No fraud 
appears on the part of the défendant. The building, like a shed, was 
not intended to withstand severe strains, and it is practically conceded 
that its condition at the stage of collapse could not détermine and 
fix the measure of its stability at completion. We are not concerned 
with whether it might hâve stood for a longer or shorter period in 
actual use, whether it might then hâve collapsed and injured third 
parties, or whether if it had collapsed after completion défendant 
could hâve recovered damages from plaintifïs, or plaintifïs could hâve 
recovered under the contract from défendant. No such questions are 
in this case, and the rules applicable thereto are not controUing hère. 
This is a case of a contractor who has undertaken to erect a struc- 
ture of simple plan, which concededly could hâve been built in safety 
by the employment of no extraordinary methods of construction, up- 
on whom was imposed the duty of using reasonable précaution, and 
of keeping safe during the progress of the work what must at that 
stage hâve been less stable than at the period of completion. It ap- 
pears almost conclusively that the contractors did not themselves ex- 
ercise due care ; and there is presented in the record an adjudication 
to that efïect. In a case like this the question of latent defect, and 
therefore implied guaranty, is not présent. The plaintifïs when they 
contracted must be presumed to hâve known what methods of con- 
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struction essential to safety must be employée!, and whether tliey 
could afford such for the price at which they announced themselves 
willing to undertake the work. 

It remains to consider whether the court in its charge correctly 
submitted the issues. Respecting this phase of the controversy it in- 
structed in substance as follows: 

(1) That there was an understanding or guaranty on the part of the 
défendant that the plans and spécifications were suitable and efficient 
for the purposes designed. 

(2) If the jury should find that the plans and spécifications were 
not suitable and efficient for the purposes designed, then the foUow- 
ing questions must be answered : 

(a) Did the plaintiffs know, or in the exercise of ordinary care 
should they hâve known, that the plans were not suitable or efficient ? 

(1)) Was the work prosecuted by the contractors in the exercise of 
ordinary care? 

(c) Was the collapse caused solely by defective plans and spécifica- 
tions? 

(3) If ail thèse propositions were resolved against the défendant, 
then the verdict must be for the plaintiffs upon the second and third 
causes of action for the amounts therein claimed, with interest. 

From the viewpoint of the trial judge the charge was clear and un- 
exceptionable, but we are of opinion that the conditions did not jus- 
tify the application of the principle first stated in so broad and abso- 
lute a sensé. Whether the plans were suitable and efficient for the 
purposes — that is, of course, the ultimate purposes — designed, is not 
the crux of this case. The question is, Could this building bave been 
safely erected in accordance with contract by the use of known or or- 
dinary methods of construction? If it could bave been, and the tes- 
timony is unanimous to that efifect, then we are not concerned with 
the extent to which experts may difîer as to the ultimate virtues of 
the plan and efîiciency of the structure. The original premise was 
wrong as applied to the facts in this case, and was distinctly prejudi- 
cial, because the jury may hâve been, and probably was, influenced 
by the fact which clearly appears that the building was not and was. 
not intended to be one of stanchest résistance. This erroneous direc- 
tion was several times repeated. 

[4] The action of the court in directing a verdict on the first cause 
of action was correct. This claim was founded upon the same p':- 
sumption as those embraced within the second and third coun.., 
namely, that the défendant was responsible for ail injuries resulting 
from the collapse of the building, because of alleged defects in plans 
and spécifications. Apart from any considération of the soundness of 
this proposition, no compétent évidence was offered in support of the 
claim asserted in this fîrst count. The judgment in the state court 
founded upon a pétition charging négligence of the contractors, of a 
nature which was not and could not be négligence on the part of the 
railway company, was not binding upon the latter. Nor was the rec- 
ord évidence in that case admissible, either in form or substance, to 
sustain the issues in this case. The testiniony of the other witnesses, 
offered was clearly incompétent. 
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It follows from what lias been said that tlie judgment of the trial 
court must be affirmed as to the first and fourth counts or causes of 
action ; that as to the second and third causes of action the judgment 
must be reversed and the cause remanded for further proceedings in 
harmony with the views herein expressed. The costs in this court, 
in both cases, will be taxed equally against the parties. 

It is so ordered. 



OAJfP et al. V. BONSAL et al. 

(Cironit Court of Appeiils, Fourtli Circuit. March 7, 1913.) 

No. 1,110. 

1. Courts (§ 276*) — Fbdebal Courts — .Juki s diction — Diversity of Citizem- 

Siril'—DlSTRTCT OF Sl'it. 

The reqinremeiit tliat, wiiere fédéral .iurisdiction dépends on diversity 
of citly.enship, the suit shall be brought only in the district of the rési- 
dence of either plaintiff or défendant, confers a privilège only on the 
défendant vi"hlch lie niay waive. 

|Ed. Note. — For other cases, see Courts, Cent. Dlg. § 815; Dec. Dig. 
I 276.* 

Diverse citizenship as a ground of fédéral jurisdiction, see notes to 
Shipp V. Williams, 10 C. C. A. 249; Mason v. Dullagham, 27 C. C. A. 
298.] 

2. cotjiîis (§ 269*) federal coubts jurisdiction — residence of parties 

— IyIkn or Cloud on Real PRoperty. 

The Judicial Code (Act Jlarch 3, 1911, c. 2.31, § 57, 36 Stat. 1087 [TJ. 
S. Comp. St. Supp. 1911, p. 152]), provides that when in any suit eom- 
meneed in any Dùstrict Court of the United States to enforee any légal 
or équitable lien on or elaim to, or to reniove any incumbrance or lien 
or cloud on, the title to real or Personal property within the district 
where such suit is brought one or more of the défendants tlierein shall 
not be an inhabltant or be found within the district, or shall not vol- 
untarily appear thereto, it shall be lawful for the court to make an 
order directing such absent défendant to appear, plead, answer, or de- 
mur, which may be served on him wherever found, or by publication, 
etc. Held, that where coniplainant, tliiiiking he was acting with défend- 
ant B. in the purchase of certain timber land, was In fact fraudulently 
induced by B. to make the purchase on false représentations as to the 
value of the property, and that B. vvould take a one-twentiêth interest 
and later increase his interest to one-eighth, whereupon eomplainant siied 
to set aside the transaction, divest hiœself of the title, and recover the 
purchase money, B.'s equity to call for a conveyance of a one-twentieth 
Interest was not a cloud, but a perfect equity, and complainant's suit 
was therefore not within such section ; and lience could not be maln- 
tained in a fédéral court on the ground of diversity of citizenship as 
against B. in a district in which he did not réside, over his ob.ieetion. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 809; Dec. Dig. 
§ 269.*] 

3. Courts (§ 343*) — Necessary Partiels— Fbderal Courts. 

Ilules applicable in state courts with référence to the joinder of neces- 
sary parties in equity are not binding on the fédéral courts, which courts, 
in the exercise of discrétion, will require coniplainant to bring In every 
party in interest which he can, but, if the case can be completely decided 
as between the litlgant parties, the circuinstance that an interest ex- 

*For other cases see same topic & § nvmbeb in Dec. & Am. Dige. 1907 to date, & Rep'r Indexes 
203 F.— 58 
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Ists In some other person whona the process of the court cannot reach 
will not prevent a decree on the merits as to tlie parties before the 
court. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 915, 916, 919, 
920 ; Dec. Dig. § ,34.3.*] 

4. Courts (§ 34,3*) — B'edebal Coxtrts — Necessaey Parties — Dismissal fok 

n0n,t0ikdee. 

A dismissal of a suit in equity iu a fédéral court will uot be grantcd 
for noajoinder of a necessary party, unless no court could adjudieate 
directly on the rights in issue without the party's présence, the only in- 
dispensable i)arty in the fédéral courts being the one having such au 
intcrest in the controversy or subject-matter that a final decree bctween 
the parties before the court cannot be niade without affeeting his inter- 
est or leaving the controversy in such a situation that its final déter- 
mination niight be inconsistent with equity aiul good conscience. 

\FA. Note.— For other cases, see Courts, Cent. Dig. §§ 915, 916, 919, 
920; Dec. Dig. § .343.*] 

5. CouKTs (§ 343*) — Feoeral Courts— rAKxiES. 

Complainaut, having confidence lu B., wlio had previously acted as his 
agent, was frauduleutly induced by hlm to purchaso niueteeu-twentieths 
of a tract of timi)er land which complainaut had never seon. and which 
lie purchased entirely on B.'s reconnneii dation, paying ,$38,000; B. agree- 
ing to pay !f2,000 for the other one-tweutieth, ;ii!d to increase his inter- 
est thereafter to one-eiglith. This lie subse(iuently refused to do, com- 
plainaut ascerraining that J5.'s contribution had beeii setiled by an 
allowance from the seller as a coiumlssion for making the sale. Com- 
plainaut, on discovering tliat the timber on the land had been fraud- 
uleutly overestiuiated, elected to resciud, and sued the seller and B. for 
rescissloi ami to recover the considération paid. Hcld, tliat B.'s inter- 
est in the land was not such as to uiake hlm a necessary party to the 
suit as between complainant and the seller; and hence complainanfs 
inability to sue K. in a fédéral district in which suit was maintainable 
against tlie seller was not grouud for dismissal of the suit as against the 
seller. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 015, 916, 910, 
920 ; Dec. Dig. § 343.*] 

Appeal from the District Court of the United States for the East- 
ern District of North Carohna ; Henry G. Connor, Judge. 

Suit by Clarence Camp and others, as executors of W. N. Camp, 
deceased, against W. R. Bonsaï and another. From a decree dismiss- 
ing the bill, complainants appeal. Affirmed as to défendant R. F. 
Brewer, and reversed as to défendant W. R. Bonsaï. 

T. D. Savage and W. L. Williams, both of Norfolk, Va. (Williams, 
Tunstall & Thom and Peatross & Savage, ail of Norfolk, Va., on the 
brief), for appellants. 

Thomas H. Willcox, of Norfolk, Va., and James H. Pou, of Ra- 
leigh, N. C, for appellees. 

Before GOFF and PRITCHARD, Circuit Judges, and ROSE, Dis- 
trict Judge. 

ROSE, District Judge. W. N. Camp filed this bill. He was a citi- 
zen of Florida, and has since died. The appellants are his executors. 
It is admitted that, if he could niaintain this suit, they can. He com- 

*For other cases see same topic & § numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r ladexea 
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plained that he had been fraudulently induced to purchase timber 
lands and timber rights. He seeks to rescind the purchase and to re- 
cover $38,000 he paid for them. It will tend to clearness if both he 
and his executors are referred to as the buyer. The bill named two 
respondents. One of them, W. R. Bonsaï, is a citizen of North Caro- 
Hna, and an inhabitant of the Eastern district of that state. He was 
the seller of the land and the rights of which the complainant was the 
buyer. He will be referred to as the seller. The other respondent was 
R. F. Brewer. He was a citizen of Tennessee. He negotiated the sale. 
The bill says that prior to the purchase Brewer had been in the 
employ of the buyer. The latter had great confidence in his integrity 
and honesty. In 1905 he suggested to the buyer to buy a certain tract 
of land and standing timber in Robeson, Cumberland, and Scotland 
counties in North Carolina. Thèse counties are ail in the Eastern dis- 
trict of that state. The bill allèges that Brewer told the buyer that tim- 
ber on the tract was large and fine ; that there were some 50,000,000 
or 60,000,000 of feet of it— certainly in no event less than 40,000,000. 
Brewer said that he greatly desired to buy the land and timber him- 
self, but that at the time he could raise sufficient funds to pay for 
only a part of it. He urged the buyer to join him in the purchase, 
agreeing that he would take and pay for a one-twentieth, and would 
later increase his interest to one-eighth. The buyer authorized Brew- 
er to negotiate for the property. Those negotiations resulted on No- 
vember 16, 1906, in a purchase of the whole of such land and such 
timber rights for the sum of $40,000, of which the buyer paid $38,- 
000. Brewer told the buyer that he had personally paid the remain- 
ing sum of $2,000. The buyer, who lived in Florida, had not visited 
the land prior to the purchase. He relied implicitly upon Brewer's 
statements. After the purchase he attempted to resell the property. 
Possible purchasers made unfavorable reports of the land. Brewer 
absolutely refused to pay for the additional interest necessary to bring 
up his holding to the one-eighth which he had at first said he would 
take. The buyer's suspicions were then aroused. He caused an inde- 
pendent examination of the land to be made. He found out that there 
was less than 20,000,000 feèt of timber on the property, and that the 
lands and rights were not worth one-half the price the buyer paid for 
them. He made further investigation, the resuit of which may be 
summarized in the following charges made by the bill : The seller, 
shortly before the buyer paid him $38,000 for nineteen-twentieths of 
the land and rights, had himself bought ail of them for less than $5,- 
000. The seller knew that the buyer had great confidence and trust 
in Brewer, and would rely upon the représentations of the latter. For 
the deliberate purpose of defrauding the buyer by selling him the 
land at a great, excessive, and exorbitant price, the seller employed 
Brewer to sell the land and rights to the buyer. The seller paid Brew- 
er not less than $5,000 for making the sale. The seller knew that there 
was not 40,000,000 of feet of timber on the property. He aiso knew 
that Brewer told the buyer that there was. He also knew of the oth- 
er représentations made by Brewer and heretofore mentioned. The 
seller was aware that the buyer made the purchase solely because he 
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believed that what Brewer had told him was true, and would not hâve 
made it had he thought otherwise. The seller knew that the buyer 
thought Brewer was acting for him, and had no idea that he was 
in the employ of the seller. The bill charges that Brewer told the 
buyer that he was paying $2,000 to the seller, making, with the $38,- 
000 paid by the buyer, the full purchase priée of $40,000, but in point 
of fact no such payment of $2,000 was ever made otherwise than by 
the seller making a déduction from the commission which he would 
otherwise hâve paid Brewer. 

When the buyer found out the facts above set forth, he offered to 
reconvey the property to the seller, and demanded the return of the 
purchase price paid by him. In the bill the buyer again tenders him- 
self ready to reconvey ail bis interest in the land to the seller. The 
bill charges that the seller absolutely refused to return the purchase 
money or to enter into any negotiations upon the subject. It alleged 
that Brewer claimed to own a one-twentieth undivided interest in the 
lands and rights, and that said claim was a cloud upon the title to them. 

The bill says that immediately after the buyer discovered the real 
State of facts he instituted suit in the circuit court of Norfolk City, 
Va., against the seller to recover from him the purchase money; that 
he obtained a decree for the full amount of such purchase money, 
with interest thereon ; that the seller thereupon appealed to the Su- 
prême Court of Errors and Appeals of Virginia, which reversed the 
decree of the lower court upon the sole ground that Brewer had not 
been made a party to the suit. He was not joined therein because dur- 
ing the pendency of the suit he was a résident of Tennessee, and was 
not and could not be served with process in Virginia. As a resuit in 
June, 1911, the Virginia suit was finally dismissed. 

The présent bill was filed on the 27th of the same month. On the 
8th of August, 1911, James H. Pou, Esq., as attorney for Brewer, 
made application to be allowed to enter a spécial appearance for the 
sole purpose of disputing the jurisdiction of the court over the latter. 
Leave so to do was given him. He thereupon moved to dismiss the 
bill as to Brewer because it was instituted in a district other than that 
of which either the plaintifï or the défendant was an inhabitant, and 
he also set up such défense by spécial plea. The learned judge below 
at first overruled the plea as not sufficient in law. He required Brew- 
er to answer or demur. Brewer, still protesting that the court was 
without jurisdiction over him, demurred. He assigned such lack of 
jurisdiction as one of the grounds for bis demurrer. Upon further 
considération the court below came to the conclusion that the objec- 
tion was well taken. The bill as to Brewer was accordingly dismissed. 

[1] This suit is a controversy between citizens of différent states. 
It is therefore one to which the judicial power of the United States 
may extend. The particular court in which the case was brought was 
created by statute, and may not exercise any jurisdiction except that 
which the statute gives it. The act of Congress provides that when 
the jurisdiction is founded, as it is hère, solely on the fact that the 
action is between citizens of différent states, the suit shall be brought 
only in the district of the résidence of either the plaintiff or the de- 
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fendant. Neither the buyer nor Brewer was a résident of the East- 
ern District of North Carolina. It is true that this provision confers 
a privilège upon the défendant. He may waive it if he chooses. If 
the controversy is one between citizens of différent states, he ma}' 
consent to be sued in any district. Brewer, however, has never waived 
his objection to being sued in the Eastern District of North CaroHna. 

[2] There are some exceptions to the statutory Umitation of juris- 
diction above cited. One of thèse is that created by section 8, Act of 
March 3, 1875, c. 137, 18 Stat. 472 (U. S. Comp. St. 1901, p. 513) 4 
Anno. Stat. 380, § 57; Judicial Code (Act March 3, 1911, c. 231, 36 
Stat. 1087 [U. S. Comp. St. Supp. 1911, p. 152]). 

Complainant contends that this suit is within the terms of that 
section. At first the learned judge belovv was of such opinion. Upon 
further refîection he came to the opposite conclusion. By its terms it 
is limited to suits to enforce any légal or équitable lien or claim to, or 
to remove any incumbrance or lien or cloud upon, the title to real or 
Personal property within the district where the suit is brought. In 
the opinion below it is said : 

"Assuming the allégations in the bill to be true, it Is apparent that com- 
plainant is entltled to no such relief against Brewer. His purpose is to 
hâve a decree ma de resànding the contract of purchase, divest himself 
of the légal title, and receive from Boiisal the purchase money. If he should 
succeed In his purpose, he would hâve no title to the land upon which Brew- 
er's claim to a one-twL>ntieth Interest could be a cloud. The only decree 
which he could ask would be to revest Bonsaï with the légal title. If this 
be done, and complainant recover the amount paid by him, nineteen-twen- 
tieths of the entire purchase money, the relation which Brewer would hâve 
to the title, revested in Bonsaï, would in no manner concern complainant. If 
he should fail in his suit, he would hold the légal title in the same plight 
and estate as at présent. Brewer's equity to call for a conveyance of one- 
twentieth interest would be, not a cloud, but a perfect equity, which in a 
proper proceeding a court of equity would enforce by an appropriate decree. 
It seems clear, therefore, that such reUef as that suggested in any aspect 
of the case can be atïorded against Brewer." 

He refers to Jones v. Gould (C. C.) 141 Fed. 698, and to Nelson v. 
Husted (C. C.) 182 Fed. 921. 

In the conclusion thus stated we concur. The bill as against Brewer 
was properly dismissed. If without his présence before the court the 
suit is still maintainable against the seller, the bill rhay be amended by 
striking out the allégations that his interest in the land and rights con- 
stitutes a cloud upon the title to them and by eliminating the prayer for 
relief as against him. The learned judge below was, however, of opin- 
ion that the Suprême Court of Errors and Appeals of Virginia was 
right in holding that Brewer was an indispensable party to the cause 
and that no decree could be made against the seller, unless Brewer was 
also before the court. The seller had on this ground demurred to the 
bill. His démarrer was sustained, and the bill finally dismissed. The 
buyer thereupon took his appeal. 

[3] The discussion as to who are necessary and who are only proper 
parties to a suit in equity bulks large in chancery reports and text- 
books. Some of the distinctions made are both fine and technical. It 
may be that some of the rules laid down in such authorities are still 
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more or less binding force in the equity courts of sortie of the states. 
Nearly 90 years ago they were declared inapplicable to the courts of 
the United States. Elmendorf v. Taylor, 10 Wheat. 165, 6 L. Ed. 289. 
In that case it was contended that a tenant in common ought not to 
be permitted to sue in equity without making his cotenants parties to 
the suit. The court, speaking through the mouth of Chief Justice Mar- 
shall, said : 

••ÏUis ol).iectioii does not affiect the jurisdlction, but addresses itself to the 
poilc.v of the court. Courts of equity require tliat ail the parties concerued 
in interest shall be brouKlit before them that the niatter in controversy ma y 
be finally settled. Thls etiuitable rule, hovvever, is frauied by the court itself 
and is subject to its discrétion. * * * Beinf; iutrodnced liy ihe court it- 
self for the purposes of justice, (it) is suscei)tible of modification for the pro- 
motion of those purposes. * * * xiie mie which requires that ail ])ersonK 
("oncerned in interest, howerer reniotely, should be niade parties to the suit, 
though applicable to most cases in the courts of the United States, is not 
applicable to ail. In the exercise of its discrétion the court wil! reipiire the 
plaintifC to do ail in his power to bring every person concerned in interest 
before the court. But, if the case may be comjjletely decided as between the 
litigant parties, the circunistance that an interest exists in sonie other person 
whom the process of the court cainiot reach, as if such party be a résident 
of sonie other state, ought not preveut a decree upon its uierits. It would be 
a nnsapplication of the rule to dismiss the plaintifl"s bill becatise lie bas 
not donc that which the law wlll not enable him to do." 

It does not follow that the objection that an indispensable party is 
absent can never be made in the United States courts in any case in 
which such party cannot be brought in without his consent which he 
will not give, or in any case in which the making him a party will oust 
the jurisdiction of the court. Such a défense can be successfully made 
and frequently is. Mallow v. Hinde, 12 Wheat. 193, 6 L. Ed. 599; 
California v. Southern Pacific Ce, 157 U. S. 239, 14 Sup. Ct. 1138, 38 
Iv. Ed. 702. 

[4] When it is sustained, however, it is not for any technical rea- 
son, but upon the much broader ground that no court can adjudicate 
directly upon a person's rights without the party being actually or con- 
structively before the court. Mallow v. Hinde, supra. The oiily abso- 
lutely indispensable party in the fédéral courts is one who has such 
an interest in the controversy or subject-matter of the controversy that 
a final decree between the parties before the court cannot be made with- 
out afïecting his interests or leaving the controversy in such a situation 
that its final détermination may be inconsistent with equity and good 
conscience. Sioux City Terminal R. & W. Co. v. Trust Co. of North 
America, 82 Fed. 124, 27 C. C. A. 73; Donovan v. Campion. 85 Fed. 
71, 29 C. C. A. 30. 

It may tend to clearness if this rule be read in terms of the concrète 
case before us. So read, the buyer has no right to a final decree against 
the seller which will in a légal sensé affect the interests of Brewer, be- 
cause such a decree would pass upon Brewer's rights without his being 
before the court to défend them. Nor can the buyer ask for any decree 
against the seller which, if it does not also adjudicate the rights of 
Brewer against the seller, will or may work injustice to the latter. In 
inquiring whether légal injury will resuit either to the seller or to 
Brewer from any final decree which may be passed upon the case as 
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it now stands, we must assume the truth of ail the well-pleaded alléga- 
tions of fact found in the bill. AU that the buyer wants froni the seller 
is $38,000. He asks nothing from Brewer. Whether the seller is or is 
not required to pay such sum of money to the buyer is not in a légal 
sensé any concern of Brewer. It is true that the bill says that Brewer, 
while in a relation of tiust and confidence to the buyer, was an active 
party in a scheme by which the latter was defrauded. Before the buyer 
can obtain the relief he seeks he must prove his allégations. Such a de- 
cree as he asks will, if passed, necessarily iniply that in the judgment 
of the court he has done so. In that sensé Brewer will be affected by 
any such decree as that which the buyer demands. That is, however, 
not such an interest in the outcome of litigation as would make him 
an indispensable party to it. That alone might not even sufifice to con- 
stitute him a proper party. Some men, when such charges are made 
against them, feel themselves so deeply concerned that they will seek 
the first possible opportunity to face their accuser. There are others 
who do not. The law does not compel any one so situated to do so, 
nor does it leave other men's rights dépendent upon what course he 
sees fit to take in the matter. The interest which Brewer is supposed 
to hâve in the outcome of this litigation is of a more material sort. 
The buyer has no right to his $38,000, unless the contract is rescinded. 
It is contended that such rescission would or might be unjust to 
Brewer. If the contract be rescinded. the buyer will give the seller 
what the seller gave him. Now, what did the seller give the buyer? 
The légal title to ail the land and rights, and an équitable title to an 
undivided nineteen-twentieths of it. The buyer can certainly return 
both this légal and this équitable title to the seller without in anywise 
afïecting the rights or interests of Brewer. It, of course, must be con- 
ceded that in a court of equity one who has an équitable interest is an 
indispensable party to the same extent as he would be if his interests 
were légal. Harding v. Handy, 11 Wheat. 103, 6 L. Ed. 429. But 
it is no less certain that a tenant in common of the légal title may sue 
in equity with relation to his undivided interest without necessarily 
joining his cotenants. Elmendorf v. Taylor, supra ; Cameron v. 
M'Roberts, 3 Wheat. 591, 4 L. Ed. 467. If the contract be rescinded, 
Brewer will bave retained his équitable one-twentieth precisely as he 
has it now. 

[5] It is contended that Brewer's équitable interest in the land is not 
necessarily liinited to one-twentieth, but that he may be entitled, upon 
paying an additional $3,000, to increase his équitable holding to a one- 
eighth. This contention appeared to the Suprême Court of Errors and 
Appeals of Virginia to be sound. In spite of the sincère and unf eigned 
respect we hâve for that learned and able tribunal, we cannot concur 
in this view. Had the bill simply stated that Brewer had agreed to 
take and had taken an équitable one-twentieth, and had said nothing 
more, this particular objection could not bave been made. Does it 
make any différence whether the bill was silent as to his contingent 
right to an eighth or said that he once had had such a right, but had 
renounced and extinguished it before suit brought? In either event, 
upon demurrer the allégations of the bill must be taken as true. If 
we are wrong, it would seem to follow that every one who had ever 
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had any interest in any property must be joined in every subséquent 
suit concerning it, for it would be as true in every sucli case as in this 
that the allégations of the plaintiff as to hovv that interest had been 
extinguished, or that it had been extinguished at ail, niight be false. 

We are therefore of opinion that, if the buyer shall prove his charges, 
a final decree may be passed which will not affect any interests of 
Brewer. It remains to inquire whether such decree would leave the 
controversy in such a situation that its final détermination might work 
injustice to the seller. It is urged that it will, or at least may, because 
such rescission as the buyer can now make will restore to the seller only 
nineteen-twentieths of the land and rights, and will therefore not be 
a complète rescission. Such contention assumes that the contract 
which is sought to be rescinded was a contract for the transfer of ail 
the land and rights for $40,000 to the buyer and Brewer in a common 
interest. The transaction took that form. That was what the buyer at 
the time thought it was ; but, if the allégations of the bill are true, that 
was what it was not. Instead of the buyer and Brewer being parties 
on the same side dealing with the seller on the other, the actual facts 
were that the seller and Brewer were joint conspirators in inducing the 
buyer to pay the seller $38,000 for nineteen-twentieths of the property. 

A court of equity always tears the mask from fraud. It deals with 
controversies before it not in accordance with the form given to them 
by chicanery and deceit, but as they in fact were. It follows that the 
real contract, and ail the contract that was actually made between the 
seller and the buyer, may be completely rescinded so that each of those 
parties will get back everything which passed from one to the other. 
With the rights, if any such there be, between the seller and 
Brewer, the buyer bas no concern. He did not create such rights in 
any other sensé than as an unconscious tool in the scheme which they 
had jointly devised for his undoing. 

The objection to the jurisdiction of the court which we are now con- 
sidering is that made by the seller. His complaint is that any decree 
which may be passed will work injustice to him, unless Brewer be be- 
fore the court. It is the only objection to the jurisdiction which he is 
entitled to urge. He has no concern with any harm which may come 
to Brewer unless as a resuit he himself will or may be injured. It is 
for the court of its own motion to make sure that if it decrees it will 
not directly afïect the interest of any one not before it. 

If the allégations of the bill are true, we hâve already pointed out 
that there will be no diiSculty in so framing the decree as to give com- 
plète relief to the buyer without affecting Brewer's rights. What we 
bave said is sufficient to show that in our view the bill as to the seller 
should not hâve been dismissed. We may add that, if there were any 
difficulties in dealing separately with the interests of the seller and of 
Brewer, such a difficulty was not created by the buyer, but by the seller. 
One who wrongfully mixes his goods with those of another must stand 
the loss. Such case has some analogy to that at bar. 

We bave assumed that the seller really is, as he says, fearful that 
he wiil suffer injury if in the absence of Brewer the case be proceeded 
with as against him. If so, it must be because he feels that the inter- 
ests of himself and of Brewer are or may become adverse. If his ap- 
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préhension is genuine, he would naturally be anxious to hâve Brewer 
before the court. He would avoid ail entangling alliance with him. 
The record shows that he employed in the court below and at this bar 
the same counsel who had entered his spécial appearance for Brewer 
and had succeeded in securing the dismissal of the bill as against the 
latter. The exceptional ability, expérience, and high standing of that 
counsel makes it certain that he would not appear in the same case for 
two parties whose interests were, or in his judgment might become, 
antagonistic. We hâve reached our conclusion independent of this cir- 
cumstance and of anything which it may suggest. 

Sound reasons of public policy sometimes require courts to think and 
décide in an artificial atmosphère. Judges may not always draw in- 
ferences which naturally suggest themselves to ail other men. It may 
be that such reasons apply to this spécial phase of the case before us. 
We do not therefore base our conclusions in whole or in part upon it. 

In ail that we hâve said it must be remembered that we hâve as- 
sumed that what is charged in the bill is true merely because on de- 
murrer we are bound to make such assumption. We know not what 
the f acts may be shown to be when the case cornes up for final hearing. 
The plaintiiï may then fail to sustain every one of the serious charges 
of his bill. It is possible that ail of them may be positively disproved. 
We hâve been dealing in this case not with the actual buyer or the 
actual Brewer, but with the buyer and the Brewer as the plaintiiï has 
pictured them in his bill. 

It follows from what has been said that the order of the court be- 
low sustaining the demurrer and dismissing the bill as to Bonsaï must 
be reversed and the case remanded for further proceedings not incon- 
sistent with this opinion. 

Reversed. 



McCORMICK V. OKIvAHOMA CITY et al. 
(Circuit Court of Appeals, Eightli Circuit February 22, 1913.) 

No. 3,690. ' 

1. Speciitic Performance (§ 128*)— Nature of Relief — Performance of 

Work — iAllowancb of Damages. 

Where, after the flling of a bill by a municipal contracter against a 
City to compel spécifie performance of an alleged contract and for an in- 
junctlon to restrain the performance of a contract made with a competi- 
tor, the work contracted for had been completed, so that no decree for 
spécifie performance or for an injunction could be granted, equity never- 
theless had jurisdlction, if complainant was entitled to recover, to aîlow 
damages under the prayer for gênerai équitable relief. 

[Ed. Note, — For other cases, see Spécifie Performance, Cent. Dlg. §§ 
412-419 ; Dec. Dlg. § 128.*] 

2. Municipal Corporations (§ 335*) — Public Improvements — Bids— Weit- 

TEN Contract— Necessitt. 

Where a city, on advertising for bids for a municipal improvement, 
both in the spécifications and in the advertisement stated that the snc- 
cessful bidder must enter into a written contract to perform the work, 
and complainant knew from past expérience that he woulû be required 

♦For other cases see same topic & § numbek in Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
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to enter into a written contract according to an adopteU forni in case his 
bld was accepted, a mère vote of the clty couucil to aoeept oue of com- 
plaluant's blds aiid award a contract to tiiin. whieli was tliereatter re- 
considered, no written contract ever liaving been executed, was insuffi- 
cient to sliow tlie exécution of a contract for tlie worli betweeu the city 
and complainant pursuant to liis bid. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. |§ 
860, 861, 863; Dec. Dig. § 335.*] 

Appeal from the Circuit Court of the United States for the West- 
ern District of Oklahoma; John H. Cotteral, Juclge. 

Suit by David McCormick against the City of Oklahoma City and 
others. Decree for défendants, and complainant appeals. Affirmed. 

B. F. Burwell, of Oklahoma City, Okl. (John Devereux, of Guthrie, 
Okl., and Burwell, Crockett & Johnson, of Oklahoma City, Okl., 
on the brief), for appellant. 

J. W. Johnson, of Oklahoma City, Okl. (George A. Matlack and 
G. A. Paul, both of Oklahoma City, Okl., on the brief), for appellees. 

Before ADAMS and SMITH, Circuit Judges, and WILLARD. 
District Judge. 

SMITH, Circuit Judge. The city of Oklahoma City is, and bas 
been since a time prior to the happening of the matters complained 
of, a municipal corporation in the state of Oklahoma, and as such 
bas had under certain conditions authority to pave and improve its 
streets and alleys, including intersections, at the cost of the adjacent 
property owners. The law provided for a resolution in such cases 
by the city council to proceed with the improvements, containing 
such matter as would enable the engineer to prépare the necessary 
plans and spécifications, and continued : 

""Said resolution sUall set fortli any such reasoiuible terms aud conditions 
as tlie mayor and council shall deeni proper to impose with référence to the 
letting of the contract and the provisions thereof ; and tlie mayor and coun- 
cil shall, by said resolution, provide that the contractor shall exécute to the 
city a good and sufflcient bond, in au aniouut to be stated in such resolu- 
tion, conditioued for tlie full and faithful exécution of the work and per- 
formance of the contract and for the protection of the city and ail prop- 
erty owners Interested against any loss or damage by reason of the négli- 
gence or improper exécution of tlie work, and inay reciuire a boiui in an 
ainount to be stated in such résolution t<u- the maintenance in good condi- 
tion of such improvement for a period of uot less than five years from the 
time of its completion, or both, in the discrétion of the mayor and council. 

"Said resolution shall also direct the city clerk to advertise for sealed 
proposais for furnishiug the materials and performing the work necessary in 
making such improvement. * * * At the time and place specitied in such 
notice, the mayor and council shall exannne ail bids received/aud without 
unnecessary delay award the contract to the lowest and best bidder." 

Section 725, Snyder's Compiled Laws of Oklahoma. 

The lavi' also provided for an appraisement and apportionment of 
the benefits and the assessment of the adjacent property therewith, 
payable in ten annual installments, and for the issuance of improve- 
ment bonds to be paid from such assessments ; that they shoukl be 
sold at not less than par, and "which bond or bonds shall in no event 

•For other cases see saine topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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become a liability of the city issuing the same." Section 726, Sny- 
der's Compiled Laws of Oklahoma. 

October 19, 1908, the mayor and city council adopted a resolution, 
substantially as provided by law, providing for the improvement of 
18 of its streets, and in said résolution was the following : 

"It is further resolved, that al) the work done and material furnished shall 
be in strict conformity to the plans and spécifications of the city engineer 
therefor and of the proper quality and tests ; that the contracter to whom 
a contract shall be awarded for the construction of such improvements shall 
exécute to the city a good and sufiicient bond in a sum equal to 20 per cent, 
of the contract priée, condltioned for the faithful performance of the work 
and the exécution of the contract and for the protection of the said city 
and ail property owners against any and ail loss or damage by reason of 
neglect or improper exécution of the work; and the said contractor shall 
also exécute good and sufficient bond in a sum of 10 per cent, of the con- 
tract price, condltioned for the maintenance of such work in a street of 
good repair for a period of not less than flve years from the date of the com- 
pletion and acceptance of such work. 

"Be it further resolved, that the city clerk of said city be and he is hereby 
authorized and directed to advertise for sealed bids for furnishing the ma- 
terials and performiug the work necessary to and for the improvement of 
such streets in the manner required by law, each bld to be accompauied by 
certified check in the sum of 3 per cent, of the amount of the bid, to be for- 
feited to the city in case the successful bldder fails to enter into the con- 
tract and give the required bond within the required tinie." 

The spécifications thus referred to contained the following: 

"AU bids for work to be performed under this contract shall be accom- 

panied by a certified check for S per cent, of bid dollars ($ ), and in 

case of failure on tlie part of the successful bidder to enter into contract 
within tweuty (20) days after notice of acceptance of such bid, said check 
to become the property of the city of Oklahoma City, as liquidated damages 
for failure to enter into such contract. Upon exécution of said contract 
within said twenty (20) days, said check to be returned to the bidder fur- 
nishing it." 

October 21 to 31, 1908, the city clerk advertised for bids on this 
work. In his advertisement was the following: 

"Each bid nmst be accompanied by certified check in the sum of three 
per cent. (3 per cent.) of the amount bid, to be forfeited to the city in case 
the successful bidder fails to enter into a contract and give the required bond 
within the required time. Contractor will be reriuired to give bond in the 
sum of twenty per cent. (20 per cent.) of the contract price, for the faithful 
performance of said work and the holding of the city harmless from any 
and ail damages which might occur. Bids will be received from both a flve 
(5) year and ten (10) year guaranty. Also the coutractor will be required to 
give a bond in the sum of ten per cent. (10 per cent.) of the contract price 
as a guaranty of keeping the pavement in a state of good repair for a period 
of five (5) years if bids are accepted on a flve (5) year guaranty, and in a 
state of good repalr for a period of ten (10) years if bids are accepted on a 
ten (10) year guaranty. The contractor shall receive for the above work 
street improvement bonds at par value against the abutting property ac- 
cording to House Bill Xo. 231. approvcd Aprll 17, 1908. 

"No proposition will be considered ou any street which does not contain a 
bid upon every item included in the estimate of the city engineer for such 
street. 

"Council reserves the right to reject any or ail bids." 

In response to thèse advertisements Mr. David McCormick. the 
R. F. Conway Company, and others made bids. Both McCormick 
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and the Conway Company bid on a five and ten year guaranty. On 
November 2, 1908, the bids were opened by the city council. M,c- 
Cormick was the lowest bidder on a ten-year guaranty and the R. 
F. Conway Company was the lowest bidder on a five-year guaranty. 
At a meeting on November 4th the council by a unanimous vote 
rejected ail bids on a five-year guaranty. The council then decided 
to take up the bids street by street, and that contracts be awarded 
the lowest and best bidder, and adjourned to 2:30 p. m. A motion 
was then made to reconsider the action in the forenoon to take up 
the bids street by street, and that contract be awarded to the lowest 
and best bidder, and this motion was lost. Thereupon the bids 
were taken up street by street, and as to each substantially the fol- 
lowing appears : 

"Moved by Mr. McWilliams, secoiided by Mr. McDavle, that the bid of 
David McCormiclî, being the lowest and best bid, be accepted, and he be 
awarded tlie contract for the pavlng of the above-described street. Motion 
carried." 

Thereupon : 

"Moved by Mr. Helm, seconded by Mr. Worlcman, that the action of the 
council in awardlng contracts for asphalt paving at thls meeting be resciuded. 
Motion lost." 

On November 9, 1908, the following proceedings are recorded : 

"Moved by Mr. Highley, seconded by Mr. Helm, that the conncil reconsider 
the action taken at meeting held November 4, 1908, 'in rejecting ail bids for 
asphalt pavement based on five year guaranty.' Motion carried." 

■'Moved by Mr. Highley, seconded l>y Mr. Corder, that the council reconsider 
the action taken at the meeting held November 4, 1908, in awardlng con- 
tracts for ail asphalt paving." 

The council adjourned to November lOth, and then to the llth, 
when the city attorney reported that in his opinion : 

"Any time before the contracts are signed up by the city and the contracter, 
that the council had the right to rescind its action in awardlng said con- 
tracts." 

Judge Burwell appeared before the council and spoke against the 
motion, and Judge Harris spoke in favor of the same. Thereupon 
the motion to rescind the action taken at the meeting held Novem- 
ber 4, 1908, in awarding contracts for ail asphalt paving carried 
by a vote of six to four. Later Judge Burwell presented 18 con- 
tracts of David McCormick for paving the streets formerly awarded 
him and demanded that they be accepted by the council. There- 
upon the council took up the bids under the five-year guaranty, and, 
finding that in the aggregate the bids of the R. F. Conway Company 
were some $11,000 below those of David McCormick, awarded con- 
tracts to it. The R. F. Conway Company presented its bonds and 
contracts, and the council ordered they be approved and accepted. 

The city had a form of printed and written contract which was 
used both by the plaintifï and the R. F. Conway Company in the 
préparation of their 36 contracts. Thèse contracts contained nu- 
merous provisions not in the advertisements, plans, and specifica- 
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tions, the bids, and their acceptance. Thèse contracts ail contained 
the following provision : 

"This contract is entered into subjeet to the approval or rejectlon oî the 
council of the City of Oklahoma City, and it shall not bind elther party until 
so approved and confirmed, and is subjeet to ail city ordinances now in force 
relating to such matters." 

The plaintifï is président of the Parker- Washington Company and 
as such had made similar contracts with the same city to an amount 
exceeding $250,000. If he knew that such contracts would be ex- 
pected, he agreed thereto prier to tendering the 18 contracts in 
question. If he did not understand that by his bid he was agreeing 
to such contracts as he knew from past expérience the city would 
demand, then there was no meeting of the minds of the parties. If 
he did so understand, he knew that the contract contained the pro- 
vision that : 

"It shall not bind either party until so approved and confirmed." 

On November 16th Mr. McCormick brought suit in the state dis- 
trict court for Oklahoma county against the mayor of Oklahoma 
City and others, and obtained a temporary restraining order. The 
R. F. Conway Company were upon leave of court macle défendants. 
December 4th a demurrer was sustained to the pétition, and on 
December 5th plaintifï was granted 20 days to file amended pétition, 
and on December 23d 15 days additional were granted him, and 
on January 25, 1909, 10 days additional were granted to file an 
amended pétition. On the same day the action was dismissed, but 
on January 27th it was reinstated, and the suit v^^as still pending 
after this suit was brought. 

The bill sets up the facts, allèges the contract was completed be- 
tween the plaintifï and the city, and prays a decree of spécifie per- 
formance of its alleged contract, a temporary and possibly a per- 
manent injunction, and for gênerai équitable relief. The défendants 
in answer allège that ail that took place between the plaintifï and 
parties défendant constituted only preliminary negotiations, and deny 
there was ever any completed contract. Upon full hearing the court 
dismissed the proceedings, and David McCormick appeals. 

[1] Since the fîling of the bill the contracts hâve ail been com- 
pletely performed by the R. F. Conway Company, and of course a 
decree for spécifie performance is now out of the question, and an 
injunction is Hkewise impossible. Mr. McCormick insists that, not- 
withstanding this fact, if the court should now find in his favor, it 
could assess his damages under the prayer for gênerai équitable re- 
lief. Omaha Horse Railroad Co. v. Cable Tramway Co. (C. C.) 
32 Fed. 727; Milkman v. Ordway, 106 Mass. 232; Woodburv v. 
IVIkrblehead Water Co., 145 Mass. 509, 15 N. E. 282 ; Van Allen 
V. N. Y. Elevated Railroad Co., 144 N. Y. 174, 38 N. E. 997; Rol- 
land V. Anderson, 38 Mo. 55, 58; Lewis et al. v. Town of North 
Kingstown, 16 R. I. 15, 11 Atl. 173, 27 Am. St. Rep. 724. 

It thus becomes important to détermine whether the plaintifï had 
a valid and completed contract or not. It appears that the city had. 
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by its spécifications, advertisement for bids, and contracts prepared 
for such cases, provided expressly for a written contract. The ques- 
tion hère is not, therefore, whether in the absence oï thèse require- 
ments there would hâve been a contract, or the right to maîntain an 
action of mandamus, but was the city bound the moment it voted 
to award the contract to McCormick, or was it necessary, in the 
absence of a waiver, to give him notice of the award and to prépare 
and sign a written contract? 

Appellant has argued at length upon the distinction between the 
governmental or pubHc functions of a city and its property and busi- 
ness powers. This distinction was pointed out with care by this 
court in Illinois Trust & Savings Bank v. City of Arkansas City, 76 
Fed. 271, 22 G. C. A. 171, 34 L. R. A. 518, and it will be conceded 
for the purposes of this case that in awarding thèse contracts the city 
of Oklahoma City was acting in the exercise of its business powers. 

It is not important to consider the numerous authorities cited 
that ordinarily the award, at least with notice, would hâve concluded 
a contract with Mr. McCormick. Neither is it important to déter- 
mine whether he had the right to a writ of mandamus or other writ 
to compel exécution of a contract if suit were promptly brought. 

[2] The question is whether the plaintiff had such a contract as 
that an action for spécifie performance or an injunction would lie, 
in view of the fact that the spécifications, advertisement for bids, and 
contract prepared and regularly used by the city expressly contem- 
plated a formai written contract. Judge Dillon says : 

"After the opening of the bids, the ascertainment of the lowest or most 
favorable bidder and the adoption of a resolution that the contract be.awarded 
to him does not mabe a completed contract between the mnnlclpaUty and the 
bidder, when the charter requlres that ail contracts relatlng to city affaira 
shall be in writing, or when the advertisement so spécifies." Dillon on Mu- 
nicipal Corporations (5th Ed.) 810. 

And it is stated in the American and English Encyclopedia of Law : 

"Where the parties make the réduction of the agreement to writing and its 
signature by them a condition précèdent to its completlon, it wlll not be a con- 
tract untll that is done; and this is true, although ail the terms of the con- 
tract hâve been agreed upon." 7 Am. & Eng. Enc. of Law (2d Ed.) 140. 

"A vote accepting a bld Is not a contract, where a provision is distlnctly 
made for the future exécution of a formai contract" 20 Am. & Eng. Enc. of 
Law (2d Ed.) 1170. 

And in Cyc. it is said: 

"Where parties are merely negotlating as to the terms of an agreement to 
be entered Into between them, there Is no meeting of minds whlle such agree- 
ment is incomplète. Thus, where they intend that their verbal negotlations 
shall be reduced to writing as the évidence of the terms of their agreement, 
there is nothing binding on. them until the writing Is executed." 9 Cyc. 2S0. 

Thèse authorities are sustained by Jersey City Water Commis- 
sioners v. Brown, 32 N. J. Law, 504; State v. Noyés, 25 Nev. 31, 
56 Pac. 946; Eads v. Carondelet, 42 Mo. 113; Starkey v. Minne- 
apolis, 19 Minn. 203 (Gil. 166) ; Mississippi & Dominion Steamship 
Co. V. Swift, 86 Me. 248, 29 Atl. 1063, 41 Am. St. Rep. 545 ; Hodges 
V. Sublett, 91 Ala. 588, 8 South. 800; Congdon v. Darcy, 46 Vt. 478; 
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Mann v. Rochester, 29 Ind. App. 12, 63 N. E. 874; Edge Moor 
Bridge Works v. Bristol County, 170 Mass. 528, 49 N. E. 918; Dun- 
ham V. Boston, 12 Allen (Mass.) 375 ; Hamilton v. Chopard, 9 Wash. 
352, 37 Pac. 472; State ex rel. Cleveland Trinidad Paving Co. v. 
Board of Public Service of Columbus, 81 Oliio St. 218, 90 N. E. 389. 
In the last case, where there was no notification by the council to 
the bidder, it was held that it did not constitute an agreement. 

Of course, the distinction must be borne in mind between the en- 
forcement of an executory and an executed contract. If, with the 
açquiescence of the défendant, the plaintifï had gone on without a 
written contract, and executed the contract they were negot^ating 
upon, and the city had received the benefits, it is probable it could 
not hâve defeated him in an action to recover the bonds. 

The rule undoubtedly is that if the parties hâve completed their 
negotiations, and reached an entire basis of agreement, and one 
party, with the knowledge and açquiescence of the other, has gone 
on and performed the contract in whole or in part, without the for- 
mal réduction of the contract to writing, the other party will be 
held to hâve waived the exécution of the written contract. Argenti 
V. San Francisco, 16 Cal. 256; Ft. Madison v. Moore, 109 lowa, 
476, 80 N. W. 527; Beckwith v. City of New York, 121 App. Div. 
462, 106 N. Y. Supp. 175. And especially is this true where a prop- 
erty owner is resisting an assessment under such proceedings. Ross 
V. Stackhouse, 114 Ind. 200, 16 N. E. 501. We shall therefore as- 
sume that where parties hâve fully agreed upon a contract, but have 
simply decided to reduce it to writing as évidence, the contract may 
be enforced, especially where it has been executed in whole or in 
part by the party seeking its enforcement, with the knowledge and aç- 
quiescence of the other party, notwithstanding the failure to reduce it 
to writing. But if the parties have stipulated in efifect that the con- 
tract shall only be in force from the time it is reduced to writing and 
executed, there is no completed contract until it is put in writing as 
agreed. 

It is claimed that Mr. McCormick was présent at the meeting of 
November 4, 1908, and knew of the action of the council in awarding 
him the contracts. This court is in grave doubt whether the mère 
présence of an interested party during the pubHc délibérations of such 
a législative body as the city council would serve to make an award 
binding upon the city until it saw fit to notify him that it had accepted 
the proposition ; but it is not necessary to pass upon this question, as 
the court is of the opinion that, the city of Oklahoma City having ex- 
pressly provided by its spécifications and advertisement that the con- 
tract must be reduced to writing, and Mr. McCormick having known 
from past expérience what would be expected in the way of a written 
contract, the city was not bound, in the absence of the exécution bf 
such a contract. to proceed further with the plaintifif, and the decree 
of the Circuit Court in dismissing his bill vias correct. 

It is therefore ordered and adjudged that it be afïïrmed. 
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ROONET V. L'NITKD STATES. 

(Circuit Court of Api^eals, Nintli Circuit. Mardi 10, 1913.) 

No. 2,107. 

1. Indiictment and Information (§ 129*) — Offenses — .Toinder — Election. 

Kev. St. § 1024 (Act Feb. 20, 1853, c. SO, § 1, 10 Stat. 101 [U. S. Oomp. 
St. 1901, p. 720J), provides tlmt wlien there are several charges agaiust 
any person for tlie same act or transaction, or for two or more connected 
acts or transactions or two or more nets or transactions of tlie same 
class of crimes or offenses, wliicli may be properly joined, tlie whole may 
be joined in one indietnient In separate couiits. Hcld, tliat where counts 
of an indictment for feloniously Introducing iutoxicatiiis; llquors Into tlie 
Indian couutry cliarged accused, in one count, witli alding, inciting, and 
ahetting anotlier to commit tlie crime, and in anotlier count with being a 
principal in tlie commission of tlie same crime, tliey were properly joined 
and tlie court properly declined to compel the government to elect on 
wlilch it would rely for a conviction. 

[Ed. Note. — For other cases, see Indlctmeiit and Information, Cent. 
Dig. §§ 414-^18 ; Dec. Dig. § 129.*] 

2. Criminal Law (§ 1149*) — Indictment and iNFORirAiioN (§ 1.32*) — Writ of 

Ereor — Motion to Compel Election — Discrétion — Review. 

A motion to com])el the government to elect between counts of an in- 
dictment is addressed to the discrétion of the trial court, and the déniai 
thereof is iiot reviewable on writ of error. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 30.39-3043, 
30.58; Dec. Dig. S 1149;* Indictment and Information, Cent. Dig. §§ 425- 
4.53 ; Dec. Dig. § 132 ;* Assault and Battery, Cent. Dig. § 114.] 

3. Criminal Law (§ 80*) — Princii-als and Accessories — Aiding and Abet- 

ting. 

Under Pénal Code, § 332 (Act March 4, 1909, c. 321, 35 Stat. 1152 [U. 
S. Conip. St. Supp. 1911, p. 1686]), providing that whoever directly com- 
mlts any act constituting an offense defined in any law of the United 
States, or aids, abets, counsels, comniands, induces, or procures its com- 
mission, is a principal, where accused was charged in différent counts of 
an indictment, first, with aiding, inciting, and abetting another to feloni- 
ously introduce intoxicating li(|uors into the Indian country, and in an- 
other count with being a principal in the coiiuiiission of the same crime, 
and it appeared that accused ordered and directed his codefendant to pro- 
cure and bring in the liquor, acquittai of the latter was no objection to 
a conviction of accused. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 103-111, 
13S4 ; Dec. Dig. § 80.*] 

4. Criminal Law (§ 80*) — Félonies — Principal and Accessort. 

In the absence of statute abolishing the distinction between principal 
and accessory in félonies, ail who are présent, aiding and abetting when 
a felony is conimitted, are principals either in the first or second degree, 
and, if in the second degree, may be arraigned and tried before the 
principal in the flrst degree, and may be convicted, though the party 
charged as the principal in the first degree Is aciiuitted. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. |§ 103-111, 
1384; Dec. Dig. § 80.*] 

In Error to the Circuit Court of the United States for the District 
■of Oregon; Robert S. Bean, Judge. 

•For other cases see same topic & § nctmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Stewart Rooney was convicted of felonioiisly introducing liquor into 
the Indian country, and he brings error. Affirmed. 

Tnaictment for violation of provisions of Act .Tan. .30, 1897, c. 109, 29 Stat. 
506, eutitled: '"An act to prolùbit the sale of intoxicating drinks to Indians, 
provlding penalties therefor, and for other purposes." 

The plaintlff in error was jointly indicted with one Vincent Wontock for 
unlawfiilly and felonlously introducing intoxicating liquor into the Indian 
country in violation of the provisions of Act Jan. 80, 1897. c. 109, 29 Stat. 506. 
prohfbiting the sale of intoxicating drinks to Indians. The facts upon which 
the iudictment was founded were as follows: On the evening of the 14th of 
April, 1911, the i)laintifl' in error, Stewart Rooney, an Indian, together with 
other Indians, was engaged in a gainbling ganie at the home of William Met- 
calf, situated on the Siletz Indian réservation, in Lincoln county. Or. There 
was also présent one Vincent AVontock, a white boy who was in the employ 
of Rooney as a laborer. At said time and place Rooney, the plaintiff in er- 
ror, solieited Noble Félix, one of the other Indians who was there présent, to 
contrlbute to a fund for the purchase of whisky. Another Indian, Clayborn 
Arden, and Rooney, also contributed to the fund. The uioney thus collected 
was turned over to Wontock by Rooney, with instructions or directions to 
go to Toledo (situated outside of the réservation and about nine miles distant), 
and buy some whisky for him, Rooney, and also for the Indians Noble Félix 
and Clayborn Arden. Wontock then borrowed a horse from Noble Félix, rode 
to Toledo, and returned to the réservation about 4 o'clock on the following 
morning, bringlng with him three bottles of whisky. The whisky was dis- 
trlbuted in Metoalf's barn, Rooney himself taking one. Noble Félix another, 
and Clayborn Arden the third. At the trial of the case there was intro- 
duced in évidence a bottle containing whisky which had been taken from 
Clayborn Arden by William Metcalf wbile he was asleep at the Metcalf rési- 
dence. 

The Indictment, as originally flled, eontained three counts. At the close of 
Its case, the government, by its attorney, ujoved the court to nolle prose(Uii 
the second count of the iudictment; whereupon the court made the order 
requested and witlidrew the second count from the considération of the .iury. 

The flrst count of the indictment charged: "That Vincent Wontock on or 
about the 15th day of April, 1911, at Siletz, in the state and district of Ore- 
gon, and within the jurisdiction of this court, did unlawfuUy and felonlously 
introduce into the Indian country, to wit, in and onto the Siletz Indian 
réservation, Intoxicating liquor, to wit, two bottles of whisky, without having 
theretofore obfained authorlty in writlng from the War Department, and 
that Stewart Rooney on or about the 15th day of April, 1911, at Siletz, in 
the State and district of Oregon. and within the jurisdiction of this court, 
was then and there at the commission of said felony felonlously présent aid- 
ing, inciting and abetting the said Vincent AVontock therein ; and for the com- 
mission of said felony the said Stewart Rooney on or about the 15th day of 
April, 1911, at Siletz, in the state and district of Oregon, and within the 
.iurlsdiction of this court, did felonlously counsel, aid, incite, and procure the 
said A'incent AVontock to commit, lu the mauner and form aforesald, the 
said felony, contrary to the form of the statute in such case made and pro- 
vided, and against the peace and dignity of the United States of America." 

The third count of the indictment charged : "That A'incent AVontock and 
Stewart Rooney on or about the 15th day of April, 1911, at Siletz, in the 
state and district of Oregon, and within the .Iurlsdiction of this court, did 
unlawfully and felonlously introduce into the Indian country, to wit, in and 
onto the Siletz Indian réservation, intoxicating liquor, to wit, two bottles of 
whisky, without having theretofore obtained authorlty in writlng from the 
AA'ar Department, or from any offlcer hereunto duly authorlzed by the AVar 
Department, contrary to the form of the statute in such case made and pro- 
vlded, and against the peace and dignity of the United States of America." 

At the close of the testimony the défendants, and each of them, by their at- 
torney, moved the court to require the government to elect upon which count 
it relied for conviction upon the testimony olïered. Tlie motion was denied. 
203 F.— 59 
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The jury returned a verdict flnding the défendant Stewart Rooney guilty, 
and Vincent Wontock not gulIty as chargea, 

M. O. Wilkins, of Portland, Or., for plaintiff in error. 
John McCourt, U. S. Atty., and Walter H. Evans, Asst. U. S. Atty., 
both of Portland, Or. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). The 
assignment of errors raises two points ; 

First. That the court erred in overruling the motion made by the 
défendant to require the government to elect upon which count of 
the indictment it would rely. 

Second. That the conviction of the plaintifï in error cannot stand 
after the jury had found Wontock not guilty. 

[1] 1. In the first count of the indictment Vincent Wontock is 
charged as principal, and Stewart Rooney as aiding, inciting, and abet- 
ting the said Vincent Wontock in the commission of the crime. In 
the third count of the indictment both Wontock and Rooney are 
charged as principals. 

Section 1024, R. S. (Act Feb. 26, 1853, c. 80, § 1, 10 Stat. 161 [U. 
S. Comp. St. 1901, p. 720]), provides: 

"When there are several charges against any person for the same act or 
transaction, or for two or more acts or transactions connected together, or 
for two or more acts or transactions of the sanie class of crimes or offenses, 
wliich may be properly joined, instead of havlng several indictmeuts, the 
whole may be .ioined in one indictment, in separate counts; and if two or 
more indictments are joined in such cases, the court may order them to be 
Consolidated." 

We are of opinion that the action of the court below in refusing to 
require the United States to elect upon which count of the indictment 
it would rely for conviction was without error. The charges against 
the plaintifï in error clearly come within the class of charges men- 
tioned in the section above set forth. It would, indeed, be difiicult to 
conceive of two charges more closely connected, and the joinder of 
which would be more proper, within the nieaning of the section, than 
the charges against Rooney set forth in the indictment in this case. 
Both charges are based on the same transaction and on the same ar- 
ray of facts. Had the motion of the plaintiff in error to require the 
government to elect upon which count it relied for conviction been 
granted, his position before the jury would bave remained unchanged. 
The failure of the trial judge to grant the motion did not place him 
at a disadvantage, nor were his rights in any way prejudiced or jeop- 
ardized. That the question was one which rested solely in the discré- 
tion of the court is well settled. 

[2] In McGregor v. United States, 134 Fed. 187, 194, 69 C. C. A. 
477, 484, the motion to quash the indictment for alleged duplicity was 
based on the fact that some of the counts charged that the défendants 
conspired to defraud the United States, and other of the counts charg- 
ed that the défendants, being officers and agents, or officers and clerks, 
violated certain sections of the Revised Statutes by receiving money 
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from an alleged co-conspirator for procuring, or aiding to procure, a 
contract mentioned in the counts relating to the conspiracy. The 
court said: 

"The offenses chargea were, as has been shown, direetly connected to- 
gether, and it was quite apparent to the trial judge that any évidence offered 
to sustaln one count was also admissible and relevant to the other counts of 
the Indlctment. Such motions are addressed to the discrétion of the court, 
and are not reviewable on writ of error. Pointer v. United States, 151 U. 
S. 396, 14 Sup. Ot. 410, 38 L. Ed. 208; Pierce v. United States, 160 U. S. 
355, 16 Sup. et. 321, 40 L. Ed. 454." 

In the case of Dolan et al. v. United States, 133 Fed. 440, 446, 69 C. 
C. A. 274, 280, ten indictments had been found and returned against 
ail four of the défendants, based upon certain sections of the Revised 
Statutes. Thèse indictments were identical in language, except that 
each one dealt vvith a separate person whom it was charged that the 
défendants aided and abetted in violating the provisions of said sec- 
tions. Each of the indictments contained ten separate counts. The 
counts were ail based upon the same transaction but were varied in 
their language to fit différent offenses under the sections alleged to 
hâve been violated. The assignment of error challenged the order 
of the court consolidating the ten indictments on motion of the gov- 
ernment, and against the objection of the défendants. The court said : 

"The indictments présent charges against the défendants which appear to 
be for 'the same act or transaction,' or, at least, 'for tvro or more acts or 
transactions connected together,' and eertainly 'for two or more acts or 
transactions of the same class of crimes or offenses.' It is contended, how- 
ever, by counsel for the défendants, that ail thèse early provisions of section 
1024 are limited and qualified by the clause, 'wliich may be properly joined,' 
and that vce must look to the common law to ascertain whether the joinder 
is proper or not. We do not accept this construction of the statute. Section 
1024 (U. S. Comp. St. 1901, p. 720) jvas intended to abrogate the technical 
rules of the common law on the subject with which It deals. The clause, 
'which may be properly joined,' simply vests in the trial court a sound dis- 
crétion in deciding whether a fair and impartial trial would be prevented 
by a joinder, notwithstanding the same would be permitted liy one or more 
of the clauses mentioned in the flrst part of tlie section. There are often clr- 
cumstances which would render a uniting of several offenses unjust to the 
défendant, and, as the old cases put it, 'confound him in the making of bis 
defen.se.' Whenever such a situation arises, the trial court will protect the 
defendant's rlght to a fair trial. 'Whether the joinder was calculated to eni- 
barrass the prisoner, and therefore the offenses not "properly joined" withln 
the meaning of the statute, was a question to be determiued by the judge, 
in his discrétion, on a motion to quash or to compel an élection.' United 
States V. Bennett, Fed. Cas. No. 14,572." 

In Gardes v. United States, 87 Fed. 172, 176, 30 C. C. A. 596, 600, 
the court, in construing section 1024 of the Revised Statutes, said: 

"The trial judge gets nearer to the case than judges of the appellate court 
can get. He is especially in a better position to judge of the sound exercise 
of this discrétion than the appellate court can ordinarily reach. Therefore 
his exercise of tbls discrétion should not be disturbed in cases where it Is 
not clear that it was improvideutly exercised." 

[3] 2. Can the conviction of the plaintiff in error stand after the 
jury had found Wontock not guilty? The arguments of counsel for 
the pîaintiff in error in support of this proposition are based upon 
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the erroneoiis assumption that Rooney vvas charged and convicted as 
accessory, and that Wontock was charged and acquitted as principal. 
Section 332 of the fédéral Pénal Code of 1910 provides: 

"Wlioever directly coirmilts any act coustltutins au offense deflned in any 
law of the United States, or aids, abets, connsels, couîniands, iuduces or pro- 
cures its commission, is a principal." Act Mardi 4, 1000, c. 321, 35 Stat. 1152 
(U. S. Comp. St. Supp. 1911, p. 1686). 

This section is partly taken from sections .ï323 and 5427 of the 
Revised Statutes (U. S. Comp. St. 1901, pp. 3619, 3670), but is en- 
larged and made of gênerai application. In it there is no distinction 
made between misdemeanors and félonies, and it is applicable alike to 
both classes of offenses. The doctrine at common law was that as to 
misdemeanors ail persons who aided and abetted, or who commanded, 
advised, or encouraged another to commit an offense, were principals, 
and could be indicted, tried, and convicted as such (4 Bl. Com. 35 ; 
United States v. Hartwell, 26 Fed. Cas. 196; United States v. Wil- 
liams, 28 Fed. Cas. 645) ; but this doctrine did not apply to félonies. 
The eiïect of the section under considération is to abolish the distinc- 
tion between principals and accessories in offenses defined in the laws 
of the United States, vvhether the same be félonies or misdemeanors. 
Prior to the enactment of section 332 of the fédéral Pénal Code, sini- 
ilar statutes had been adopted in many of the states, and the section 
under considération is a récognition by Congress that the old dis- 
tinction between principals and accessories whicli pertained to félo- 
nies is generally abrogated, and that a charge against one formerly 
known as an accessory is good against him as principal. 

In Rosencranz v. United States, 155 Fed. 38, 43, 83 C. C. A. 634, 
639, the court in construing a statute of Alaska abolishing the dis- 
tinction between principals and accessories in félonies, said: 

"Where a statute lins doue away with former (liscinctious between prin- 
cipal and accessory before the fact, * * * a t-hai'se against one formerly 
known as an accessory is good against him as princi])al, and he luiKt aiiswer 
to the proofs whether tliey disclose that lie was jiresent and did the overt 
act, or, not beiiig présent, aided and abetted the doinir of it in a way to luake 
himself liable as principal." 

[4] Eveil in the absence of a statute aliolishing distinction between 
principal and accessory in félonies, the rnle is well settled that ail who 
are présent aiding and abetting when a felony is committed are prin- 
cipals either in the first or second degree, and, if in the second degree, 
they may be arraigned and tried before the principal in the first de- 
gree, and that they may be convicted, even though the party charged 
as principal in the first degree is acquitted. United States v. Hartwell, 
26 Fed. Cas. 198. 

In State v. Bogue, 52 Kan. 79, 86, 34 Pac. 411, 412, the court said: 

"It may be coneeded that at common law the acquittai of the principal ac- 
quitted the accessory also, and that the conviction of the principal niust pré- 
cède or accompany that of one charged as an accessory. * * * Section 
115 of the Criminal Code provides: 'Any person who counsels, aids or abetii 
in the coiumissiou of any offense, may be charged, tried and convicted in the 
same manner as if he were principal.' The évident purjiose of the Légis- 
lature of our own and other states where siniilar statutes hâve been enacted 
w'as to do away with those subtle distinctions of the common law between 
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principals in the first and second degree aud accessories before tlie fact, and 
to permit tlie trial of participants in tlie crime, independently of eacli otljer, 
so tliat eacli slioiild suffier punisliment for liis own guilt, and wltliout being 
dépendent on the resuit of the prosecutions against others. Of course, if the 
crime be connnitted through the instrunientality of auother, the aets of such 
instrument essential to estal)lish the guilt of the person on trial must be 
shown. The statute does not in any rnauner enlarge or diminish the essen- 
tial éléments of criniinality. It merely does away with a somewhat arbitrary 
nomenclature which bas conie down froni lOnglish jurisprudence, and bas 
been found to be a serious stumbling block in the administration of crlminal 
Justice. We third-: a guilty accessory may be punished, even though the 
principal escape." 

In Goins v. State, 46 Ohio St. 457, 21 N. E. 476, the court said: 
'•The circunistance that the principal ofl'ender. througii failure of jjroof or 
caprice of the .iury, bad been eoovicted of a lower grade, or even acquitted 
liefore the aider or abettor was put on trial, cannot afïect the rpiestion of 
the guilt or innocence of the latter. The degree of the guilt of the aider and 
abettor, as well as the question whether be is guilty at ail, is to be deter- 
miued solely by tlie évidence in the case." 

In State v. Smith, 100 lowa, 1, 69 N. W. 269, the Suprême Court 
of lowa, referring to a statute of that state abolishing distinction be- 
tvveen accessories before the fact and principals, said: 

"The effect of this provision is to inake the oifense of one v.iio at eommon 
law would bave been an accessory before the fact substantive, and so far 
independent that he may be indicted, tried, and punished, and as a principal, 
without regard to the prosecution of the ])erson who at counuon law would 
hâve been the principal. The guilt of a person who aids and abets the com- 
mission of a crime must be determined upon the facts which show the part 
he bad in It, and does not dépend upon the degree of another's guilt." 

At eommon law, under the facts in the case at bar, the plaintifï in 
error could hâve been indicted, tried, and convicted as principal in the 
second degree, or as accessory before the fact, or as accessory after 
the fact. Section 332 of the fédéral Pénal Code abolishes the distinc- 
tion between principals and accessories, and makes them ail principals. 
The indictment in this case charges the plaintifï in error as principal 
(jointly with Wontock) in both counts 1 and 3 — the former by virtue 
of section 332 of the fédéral Pénal Code, and the latter by virtue of 
the language employed. The jury found the plaintifï in error guilty 
as charged. His accjuittal or conviction was in no wise dépendent up- 
on the acquittai or conviction of his codefendant Wontock; and the 
fact that the latter was acquitted cannot afïect his guilt. 

The judgment of the court below is affirmed. 



KAISER V. NOKTHI'^EX PAC. RY. CO. 

(Circuit Court of Appeals, Eightli Circuit. February 10, 1913.) 

]Vo. a,823. 

1. Cakkieks (§ .327*) — Injury to Fassb.vgers— ArrROAcniNG AoooMiiooATiON 
Trais — Railroad Yard — CoNiKinuïOKY Négligence. 

Plaiutiff and a conipaniou started to walk through a railroad yard 
to an acconnnodation train which tbey iutended to take. As tliey walked 
they turned and observed an engine between 200 and 300 feet to the rear 

•For other cases see same topic & § kumeeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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approaching at the rate of 6 or 8 miles an hour. They left the track 
along which they were \valking, crossed over two or three others to the 
south, and contlnued thelr course beside one of the latter tracks. ïhe 
engine also switched over to that track, and as they continued to walk 
In a path along the slde of the rail without looking again the engine 
came up, and plaintiff was struck and injured by the overhanging cross- 
Beam. It was a bright, elear morning, and there were no obstructions 
to the vlew along the track In either direction, and the clearance between 
the tracks at the point gave ample room for pedestrlans. Held, that 
plaintifC veas négligent as a matter of law, and could not recover. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. |§ 1363-1366; 
Dec. Dig. § 32T.*] 
2. Caeriees (§ 339*) — Injury to Passengers — Approaching Train — Rail- 
BOAD Yard— CoNCURBiNG or Succeemng Négligence. 

Defendant's fallure to ring the bell or blow the whistle was at most 
concurring or succeeding négligence which failed to prevent the natural 
conséquences of the plaintifî's carelessness, aud was therefore not of it- 
self actionable. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. § 1353 ; Dec. Dig. 
§ 339.*] 

In Error to the District Court of the United States for the District 
of North Dakota ; James D. Elliott, Judge. 

Action by Charles Kaiser against the Northern Pacific Railway 
Company. Judgment for défendant, and plaintiff brings error. Af- 
firmed. 

A. L. Knauf, of Jamestown, N. D. (John Knauf, of Jamestown, N. 
D., on the brief), for plaintiff in error. 

C. W. Bunn, of St. Paul, Minn., and Watson & Young, of Fargo, 
N. D., for défendant in error. 

Before HOOK and SMITH, Circuit Judges, and VAN VALKEN- 
BURGH, District Judge. 

VAN VALKENBURGH, District Judge. Plaintiff, a traveling 
salesman, brought suit against the défendant railway company to re- 
cover damages laid at $26,300 for personal injuries sustained while 
walking through defendant's yards at Dickinson, N. D., for the pur- 
pose of boarding one of defendant's trains for South Heart, in the 
same state. This train, described as a local freight, carried a single 
coach for the accommodation of passengers. It was made up and cus- 
tomarily stood before departure in the yard of the company at a point 
between three and four blocks west of the passenger station. It was 
reached by passing, for a portion of the way at least, along and 
across the tracks of this yard used by défendant for the gênerai pur- 
poses of its business, and thus described by plaintiff in his pétition: 

"A regular railM-ay yard conslsting of main tracks and many slde and 
passing tracks, ail of which slde tracks extend aud are used lu an easterly 
and westerly direction, and are used for swltchhig cars, making up trains, 
passing of trains, loadiug of passengers and freigUt trains, and for gênerai 
railway purposes." 

Plaintiff lived at Dickinson, was entirely f amiliar with the surround- 
ings, and it had been his custom to take this train, under the same 

•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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conditions, every Tuesday morning for more than a year next pre- 
ceding the accident. Between the tracks in this switching yard re- 
peated travel by raiiway employés and others had worn the surface 
smooth and hard, until it resembled a path, and it is referred to as such 
in the testimony. It was upon this path, so called, alongside one of 
the tracks, that plaintiff was walking vvhen he was struck in the back 
by the overhang of a switch engine as it passed, and sustained the 
injuries complained of. He was accompanied in his walk by a frîend 
named Costello. After covering a part of the distance between the 
station and train, they looked back and saw an engine approaching on 
the track on which they were then walking; thereupon, they left this 
track, crossed two or three others to the south, and continued their 
course beside, but not between, the rails of one of the latter tracks. 
At the time they saw the engine behind them it was distant 250 or 
300 feet, and coming toward them; from this point, to the place of 
the accident — a distance of 150 or 200 feet — they did not again look 
behind them, nor did they take any précaution to detect the possible 
approach of danger. The plaintiff says he listened ; that his hearing 
was good, his ears free from covering; and that he heard no engine 
approaching, no bell ringing, nor whistle blowing. Mr. Costello in 
his testimony describes the situation more in détail : 

"Q. When you say you both looked back just before you crossed over, you 
ineant by that you looked back at tlie sauie point you spoke of before, about 
opposite the icehouse? A. That was the last tluie vve looked back. We 
loked back to see if the rest of the boys were comiiig. 

"Q. As yOu walked along down that morning, after you had looked to the 
east, did you listen? A. Did we listen? 

"Q. Yes? A. No: we didn't listen. 

"Q. How? A. Did we listen? 

"Q. Yes? A. No; we never tliought of listening — no occasion for listening. 

"Q. Did you hear anything approaching you at ail? A. No." 

The yard at this point presented the usual maze of lead tracks and 
switches. By one of the latter the engine was transferred from the 
track upon which it was seen approaching, by the plaintiff and his 
companion, to that beside which the two men were walking. It was 
a bright, clear morning, and there were no buildings or other obsta- 
cles obstructing the view along the tracks in either direction. The 
clearance between the tracks at the point where plaintiff was walking 
was the usual one in yards of this nature, giving ample room for pe- 
destrians. Costello was slightly in advance of plaintiff, but farther 
from the track, and was untouched by the same engine as it passed. 
At the close of plaintiff's évidence the court, upon motion, directed 
a verdict in favor of the défendant, upon the ground that plaintiff's 
own négligence not only contributed to, but was the primary and 
efficient cause of his injury, and judgment was entered accordingly. 
This is the only error assigned for review. 

[1] In this pétition plaintiff charged but two acts of négligence: 
First, that défendant ran its locomotive at great and excessive speed ; 
second, that it failed to give warning of the engine's approach by ring- 
ing the bell or blowing the whistle. The former charge is expressly dis- 
proved, because it is shown that the engine was running at a very low 
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rate of speed — not more than 6 or 8 miles an hour according to the 
testimony of Costello — and, further, that it was stopped, upon call, 
witliin 18 feet of the point of contact. No évidence of excessive 
speed was offered. The second charge is left to be inferred because 
several witnesses testified that. they did not hear such a bell or whistle. 
None are shown to hâve been paying express attention, and some are 
affirmatively shown to hâve been paying no attention to this particular 
feature. This is especially true of the plaintiff and his companion. 
No charge is made in the pleadings that the défendant was négligent 
in providing a dangerous approach for boarding its train ; but, even 
though it be assumed that some degree of négligence is imputable to 
the défendant, nevertheless we agrée with the trial court that the 
plaintiff was not entitled to recover upon the record hère presented. 

Where contributory négligence is established by the uncontroverted 
facts of the case, it is the duty of the court to instruct the jury that 
plaintiff cannot recover. As frequently held, and generally undersood, 
every railroad track is a constant warning of danger from the pow- 
erful machines that traverse it; and such danger is intensifled when 
plaintiff was, as he knew, in the midst of a network of tracks and 
switches, where there was continuous movement backward and for- 
ward, and where switching from one track to another was constantly 
to be expected. Plaintiff had already seen this same engine moving 
in his direction but 200 or 300 feet behind ; he knew, or should havé 
known, that the various tracks were connected by intercommunicating 
switches, and the duty of observation and caution, in the midst of 
such surrounding, was a continuing one. That he was a prospective 
passenger, and therefore rightfully upon the company's property, can 
make no dift'erence. The rule applies to tres]3asser and licensee alike. 
Neither is absolved from the exercise of care to avoid known impend- 
ing danger commensurate with the imminence of that danger. Hère 
the plaintiff, although aware of the approach of an engine in a yard 
used for switching in the breaking and making of trains, deliberately 
turned his back upon it, and invited the injury which he speedily suf- 
fered. He was not between the rails of the track, but upon a path 
beside the track, which afforded ample space within which to walk 
without injury from passing engines and cars. His companion and 
others were passed by this same engine without injury. The plaintiff 
heedlessly walked so close to the rails that he came within reach of 
the usual overhang or crossbeam. Hère, again, his négligence is ap- 
parent, and was the primary and efficient cause of the injury. 

[2] The failure to ring the bell or blow the whistle of the engine 
was, at most, concurring or succeeding négligence, which f ailed to pre- 
vent the natural conséquences of plaintiiï's carelessness, but was not 
of itself such négligence as would render défendant liable. Ordinary 
care required that he be alert in the use of his sensés of sight and 
hearing to guard himself from harm, and no reliance on the exercise 
of care by persons in control of engines or trains can excuse his fail- 
ure to exercise such care. The plaintiff had been long and constant- 
ly familiar with the conditions there existing. There is no claim that 
defendant's servants saw him and ran him down wantonly and reck- 
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lessly. He was walking, not upon, but beside the track, and presumed 
to be conscious of his situation and mindful of his saf ety. This, and 
other courts, hâve dealt so fully and conclusively with every principle 
of law hère presented for considération, that further élaboration is felt 
to be unnecessary. Missouri Pacific Ry. Co. v. Moseley, 6 C. C. A. 
641. 57 Fed. 921 ; Kansas City, Ft. S. & M. R. Co. v. Cook, 13 C. C. 
A. 364, 66 Fed. 115, 28 L. R. A. 181; Garlich v. Northern Pac. Ry. 
Co., 67 C. C. A. 237, 131 Fed. 837; St. Louis & S. F. R. Co. v. Sum- 
mers, 97 C. C. A. 328, 173 Fed. 358; Hart v. Northern Pac. Ry. Co., 
116 C. C. A. 12, 196 Fed. 180. 
The judgment must be affirmed; and it is so ordered. 



ILLINOIS CENT. B. CO. v. EGAN. 
(Circuit Court of Appeals, Eighth Circuit. February 21, 1913.) 

No. 3,878. 

1. Appeal and Ebboe (§ 882*) — Riqht to Allège Error — Invitbd Bbbor. 

Where défendant procured a removal of the cause on the ground that 
It was not one arising under the fédéral Employer's Llabllity Act, but 
that it arose under the statutes of lowa and contlnued such Inslstence at 
every stage of the proceeding until the close of the trial, it is not en- 
titled to clalm for the first time on writ of error that the trial court 
erred in sustainmg such position and in refusing to remand the cause. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §| 3591- 
3610; Dec. Dlg. § 882.*] 

2. Appeal and Ereob (§ 247*) — Keview — Theort or Caitse. 

It is not permissible for one who tries his case on one theory to change 
his position in the appellate court and ask for a reversai on an incon- 
sistent theory. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1426- 
1431 ; Dec. Dig. § 247.*] 

S. Appeal and Ebrob (§ 927*) — Motion foe Peeemptoet Instruction — De- 
nial — Rbvœew. 

On review of an order denying a motion for a peremptory Instruction 
at the close of the évidence, the évidence must be glven the strongest 
probatlve force in favor of the party against whom the instruction is 
asked. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 2912 
2917, 3748, 3758, 4024; Dec. Dig. § 927.*] 

4. Masteb and Servant (§ 286*) — Death of Servant— NEanGENCE— Ques- 
tion FOR JUEY. 

In an action for the death of a railroad engineer while making repairs 
under his engine by hls train being struck and moved fonvard by an- 
other train in the rear, évidence keld to require submission to the jury 
of the question of the négligence of the engineer of such latter train in 
moving the same against the cars of decedent's train without an under- 
standing between the train crews and without proper signais. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. 8§ 
1001, 1006, 1008, 1010-1015, 1017-1033. 1036-1042, 1044, 1046-1050; Dec 
Dig. §286.*] 
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5. Tkial (§ 260*) — Requested Charge — Instbuctions Given. 

It Is not error to refuse a requested charge substantially covered by 
instructions given. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 651-659 ; Dec. Dig. 
§ 260.*] 

6. Masteb and Servant (§ 295*)— Death of Servant — Eaileoads— Bngi- 

NEERS ASSUMED RiSK. 

In an action for deatli of a railroad englneer negligently killed by an- 
otlier train movlng hls train forward while he was making repairs un- 
derneath his engine, an instruction tliat he entered défendant'» employ 
fully apprécia ting that hls work vpas dangerous aud knowlng tlie risks 
natnrally and necessarily incident to sucli eniployinent, and therefore 
walved the rlght to recover for injury recelved whlch resulted froni any 
act vvliich was natnrally incident to such eniiiloyment, was erroneons as 
in eff'ect relleving the railroad company of ail llalilllty for négligence pro- 
vided the servant Injured or killed had worked for a sufficlent length of 
tlnie in such employnient. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1168-1179; Dec. Dig. § 295.* 

Assumption of risk incident to employnient, see note to Chesapeake & 
O. ïi. Co. V. Hennessey, 3cS C. C. A. 314.] 

In Error to the District Court of the United States for the North- 
ern District of lowa; Henry T. Reed, Judge. 

Action by Henrietta Egan, administratrix of the estate of William 
J. Egan, deceased, against the Illinois Central Railroad Company. 
Judgment for plaintifï, and défendant brings error. Affirmed. 

The plalntlfif, défendant in error, instituted tliis action as administratrix of 
the estate of her deceased hnsband in the district court of Black lîawk 
eounty, state of lowa, on August 18, 1911, and upon pétition of the défendant 
the cause was reinoved to the Circuit Court for the Northern District of lowa 
upon the ground of dlversity of citizenship. In the Circuit Coxirt the plaintilï 
flled a motion to reniand the cause to the state court upon the ground that 
the comj)lalnt showed on its face that the action was one arlsing under the 
national Employer'» Liability Act, and therefore was not removable. The de- 
fendant clalmed that the pétition faillng to show that the décèdent was at 
the time of the injury employed on a train engaged in Interstate commerce, 
the cause of action was not one arlsing under the national Employer'^ Lia- 
bility Act but one under the state statutes of lowa where the accident oc- 
curred. This contention of the défendant was by the court sustainod, the 
motion to remand overruled, and the cause trled under the state statute wltli- 
out any objections on tlie part of the défendant. 

The complaint as amended allèges tliat ou Septemher 28, 1910, the dé- 
cèdent was engaged as a locomotive eiigineer for the défendant, and while 
employed in o];)erating a locomotive attached to a train of cars operated by 
défendant, and while so engaged, a locomotive and train of cars operated by 
other servants of the défendant negligently colllded wlth the train ou whidi 
plalntlfC's intestate was engaged in the discharge of his duties, injuring Idni 
so serlously tliat lie dled soon thereafter froiu the injuries iuflicted. The 
imrticular act of négligence charged is that while the locomotive of whicli 
the décèdent had charge uiid control, with the cars attached thereto, was 
standing upon the main Une of the company's track, and while lie was en- 
gaged under liis engine in making necessary repairs, it being lus duty to 
make theni, the détendant, Ihrougii Its engiiieer in charge of another train, 
owned by it and operated on the same track, was nioved backwards wlth great 
force and violence, and without any signal or notice to said décèdent or to 
the other employés of hls said train, in such a rapid, violent, and reckless 
mauner that hls engine and cars were pushed for«ard a distance of about 
60 feet, whereby he was run over by said locomotive upon whlch he was en- 

*For other cases see i "me topic & § numbee in Dec. & Am. Digs. 1907 to flate, & Rep'r Indexe» 
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gaged at work and his body and legs crushed and severed, from which in- 
juries he died shortly thereafter. 

The amendment t» the pétition charges the négligent act to hâve been "that 
said englne and cars were so moved backward and brought into collision with 
the cars attached to the train upon which plaintifE's intestate was employed 
at the time, without the knowledge of décèdent or the other employés on his 
train, and without warning to them of such movement, as was the custom at 
Manchester, where the accident occurred, under like circumstances." 

The answer dénies négligence and pleads assumption of risk and contrib- 
utory négligence. A trial was had to a jury and a verdict for plalntifC re- 
turned. 

F. H. Helsell, of Ft. Dodge, lowa (George W. Dawson, of Water- 
loo, lowa, and Blewett Lee and W. S. Horton, both of Chicago, 111., 
and Helsell & Helsell, of Ft. Dodge, lowa, on the brief), for plaintifï 
in error. 

D. J. Lenehan, of Dubuque, lowa (George W. Kiesel and L. G. 
Hurd, both of Dubuque, lowa, and H. B. Boies, of Waterloo, lowa, 
on the brief), for défendant in error. 

Before SANBORN, Circuit Judge, and W. H. MUNGER and 
TRIEBER, District Judges. 

TRIEBER, District Judge (after stating the facts as above). [1] 
It is claimed in this court for the first time that the court below erred 
in holding that this cause is not one arising under the national Em- 
ployer's Liability Act but under the state statutes of lowa. Whether 
this was error it is unnecessary to détermine in this action, as this ob- 
jection was not made by the défendant in the court below, but, on the 
contrary, it insisted at every stage of the proceeding, from the time 
the motion to remand was filed until the close of the trial, that the 
cause was not one arising under the act of Congress but under the 
lowa statutes. Therefore, even if it was error, which we do not dé- 
cide, the défendant having invited it, and induced the court to commit 
it, it cannot now be heard to complain. New York Elevated R. R. 
Co. V. Fifth National Bank, 135 U. S. 432, 441, 10 Sup. Ct. 743, 34 
L. Ed. 231 ; Walton v. Chicago, etc., Ry. Co., 56 Fed. 1006, 1008, 6 
C. C. A. 223, 225 ; Chase v. Driver, 92 Fed. 780, 786, 34 C. C. A. 
668, 674; Mechanics' Insurance Co. v. C. A. Hoover Distilling Co., 
182 Fed. 590, 593, 105 C. C. A. 128, 131, 31 L. R. A. (N. S.) 873. 

[2] Nor is it permissible for one who tries his case upon one the- 
ory tû change his position in the appellate court and ask for a rever- 
sai upon another and inconsistent tlaeory. New York, etc., Ry. Co. 
V. Estill, 147 U. S. 591, 614, 13 Sup. Ct. 444, 37 L. Ed. 292; Lesser 
Cotton Co. V. St. h., I. M. & S. Ry. Ce, 114 Fed. 133, 142, 52 C. 
C. A. 95, 104; Chicago, etc., Ry. Co. v. Voelker, 126 Fed. 522, 529, 
65 C. C. A. 226, 233, 70 L. R. A. 264 ; Missouri, etc., Ry. Co. v. Wil- 
hoit, 160 Fed. 440, 443, 87 C. C. A. 401, 404. 

[3] A motion for a peremptory instruction having been made by 
the défendant at the close of the évidence, which was overruled and 
properly excepted to, nécessitâtes a review of the évidence to déter- 
mine whether there was substantial évidence justifying the submis 
sion of the case to the jury. As on motions of this kind the évidence 
must be given the strongest probative force in favor of the party 
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against whom the instruction is asked, we find, upon an examination 
of the évidence, that there is substantial évidence to warrant the find- 
ing-, under proper instructions, of the foUowing facts : 

[4] Plaintifif's intestate had for 10 years or more been in the em- 
ploy of the défendant as fireman and locomotive engineer ; at the 
time of the accident he was in charge of a locomotive and freight 
train of 16 cars running betwe.en Waterloo, lowa, and Dubuque, 
lowa; the train was in charge of Mr. Kelley as conductor, and Mr. 
Cooling, one of the brakemen who had charge of the train in the ab- 
sence of the conductor; that when the train arrived at Manchester, 
lowa, the engine was eut ofif for the purpose of doing some switch- 
ing; the conductor left the train to get his lunch, and the brakeman, 
Cooling, was left in charge of the train; about noon of that day a 
freight train from Cedar Rapids, lowa, another branch of the same 
railroad, had corne into the yards at Manchester and was also en- 
gaged in switching after Egan's train came into the yards, and imme- 
diately preceding the accident was on the other side of the street 
Crossing. There is substantial évidence to show that when two or 
more freight trains were in the yards at Manchester engaged in 
switching at the same time, each of the train crews assisted the other 
in getting out cars which were to go into the other train ; that this 
was donc by prearrangement between the crews of the two trains and 
by the use of ordinary signais; the conductors, or the persons in 
charge of the trains, would agrée in advance of the movement of ei- 
ther train, after they had been placed in position to be exchanged, 
which one should back down and take or deliver cars to the other, 
and when so arranged the backing and coupling would be donc un- 
der the usual rules as to signais. At the time of the accident Egan's 
engine, which headed east, had attached to it several cars extending 
westerly to or near a public street crossing in the city of Manchester. 
The cars attached to Egan's engine had been backed down on this 
track for the purpose of delivering several of thèse cars to the engine 
of the Cedar Rapids train ; the brakeman of Egan's train rode down 
on thèse cars and got ofif on the south side of the cars proceeding 
westerly for the purpose of ascertaining from the engineer of the 
Cedar Rapids engine whether he was ready and whether they would 
back up to Egan's train or Egan should back up to his train. Be- 
fore Egan's train reached Manchester it was discovered that there 
was something wrong with the shaker bar of the furnace which did 
not permit of efficient steam making ; a boit Connecting the grate bar 
with the shaker bar being loose. When the engine stopped in Man- 
chester, Egan took his wrench and went down between the engine 
and tender to fasten his loose boit while his fireman remained in the 
cab ; it being the engineer's duty to keep his engine in working or- 
der and to make thèse small repairs. While making thèse repairs, 
without any notice by signal or otherwise, and without waiting for 
any understanding with the crew of Egan's train which of the trains 
should deliver or get the cars, and without any signal from any mem- 
belr of the crew, the engineer of the Cedar Rapids train, Marsh, 
backed his engine and cars attached to it over the street crossing and 
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against the cars attached to Egan's engine so that they moved from 
30 to 40 feet and Egan was injured as before stated. 

If the jury, as the évidence warranted, did find that it was the duty 
of the engineer of the Cedar Rapids train not to move hjs train for 
the purpose of taking cars from Egan's train without an understand- 
ing and without giving the proper signais, he was clearly guilty of 
négligence, and it was the duty of the court to submit that question 
to the jury under proper instructions. 

No exceptions were tal<en to the charge of the court, and we hâve 
carefully examined it and find no prejudicial error therein. 

[5] The défendant asked certain instructions, but as most of them 
were covered by the charge it was unnecessary to repeat them. Those 
which were refused were clearly erroneous. The principal one which 
was refused was instruction No. 11, and it fails to state the law cor- 
rectly. 

[6] That instruction was: 

"There Is a défense clalmed on the part of the défendant that sald W. J. 
Egan entered Into the employment of the défendant as an engineer, fully 
knovvlng and appreclating the facts that said employment was dangerous, 
and notwithstandîng that dangers were connected with such employment, 
and notwithstandîng the fact that he appreciated and knew such dangers In- 
cident to such employment, he remained in the employ of the sald défendant, 
and thereby assumed the rlsks that were naturally and necessarlly Incident 
to such employment, and thereby walved any right of recovery for any in- 
jury received, which resulted from any act which was aaturally Incident to 
said employment and because thereof the défendant urges that the plaintiff 
may not recover in thls case. In this connection you are told that it appears 
without contradiction that sald Egan at the time of the injury and for some 
tlme before had been in the employment of the défendant as a rallroad en- 
gineer, and you are told that If you find from the évidence that he, knowlng 
and appreclating the dangers that were Incident to such employment, remained 
In the service of the défendant, that as a matter of law by such actions he 
waived the right of recovery because of Injuries received. If such injuries 
were the natural and necessary results due to the dangers incident to such 
employment, and if you further find that the Injury In thls case was due to 
the usual and ordlnary acts naturally to be expected as Incident to the sald 
employment of said Egan, then the plaintiff may not recover in thls case." 

It practically states that if an employé of a railroad is long enough 
in its employ as an engineer and knew and appreciated the dangers 
which were incident to such employment, and still remained in the 
service of the défendant, he waived the right to recover, and he there- 
by assumed the risk. This is certainly not the law, for, if it were, 
there never could be a recovery by an employé of a railroad Com- 
pany. It would relieve railroad companies of ail liability for negh- 
gence no matter how gross. Crotty v. Chicago Great Western Ry. 
Co., 169 Fed. 593, 95 C. C. A. 91 ; Chicago, etc., Ry. Co. v. Dono- 
van, 160 Fed. 826, 87 C. C. A. 600. There was no error in refusing 
to give it, 

There being no error in the record, the judgment is affirmed. 
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DE KLOTZ V. BROUSSARD.t 
(Circuit Court of Appeals, Elghth Circuit. February 21, 1913.) 
No. 3,779. 

Fbaud (§ 30*) — Persons Liable — Pbomotbrs of Corpoeation. 

Where plaintifE purchased from the recelver of a corporation a claim 
against défendant for unpaid stock which défendant had been Induced 
to buy by the fraudulent représentations of promoters, but plaintiff, 
though Interested in the corporation, had not been one of the promoters, 
and had not alded or assisted them in inducing défendant to subscribe 
either by false représentations or by concealing from him that the pro- 
moters were to obtain a secret advantage by purchasing certain lands at 
a specifled prlce, plaintiff was not liable for the promoter's deceit. 

[Ed. Note.— For other cases, see Fraud, Cent. Dig. § 35; Dec. Dlg. { 

se* 

Acts of eorporators and promoters, see notes to Yeiser v. United States 
Board & Paper Co., 46 C. C. A. 576: El Cajon Portland Cément Co. 
V. Robert F. Wentz Engineering Co., 92 C. C. A. 450.] 

In Error to the District Court of the United States for the South- 
v.rn District of lowa; Smith McPherson, Judge. 

Action by J. E. Broussard against Frank De Klotz. From a 
judgment in favor of plaintiff on defendant's counterclaim, he brings 
error. AfHrmed. 

J. lî. Broussard, the défendant in error, herelnafter called the plaintiff, 
Instituted an action against the plaintiff in error, referred to herein as the 
défendant, to recover a balance of $11,426.95 with interest alleged to be due 
on an alleged stock subseription to the Jefferson County Rice Company, a 
corporation created under the lavvs of the state of Texas, whleh claim the 
plaintiff had purchased from the recelver appointed by a district court of the 
state of Texas in proceedings to wind up the corporation, and which was du)y 
assigned to him. To that pétition an answer was flled, but as the judgment 
was in favor of the défendant on thls cause of action, from which no appeal 
has been taken to thls court, it is unnecessary to refer to thèse pleadings 
more fully. 

The défendant filed wlth his answer a counterclaim In which he clalmed 
$20,000 damages from the plaintiff, alleglng that the plaintiff, as a promoter 
of the Jefferson County Rice Company, assisted in inducing the défendant, 
by fraudulent représentations, to invest In the stock of that corporation. A 
reply to the counterclaim was filed by the plaintiff, pleading the five-year 
statute of limitation, and denying that he was one of the promoters of the 
Jefferson County Rice Company, or that he had anything to do with the 
organizatlon or capitalization of the corporation, but that he and two other 
persons, being the owners of certain lands in Jefferson county, Tex., entered 
into a contract to sell the same to B. D. Hurd, B. C. Mason, and A. H. McVey 
for the sum of $110,000 in money and one-third of ail the profits the vendees 
might make by the resale of said lands ; that the vendees sold the land to the 
corporation for $186.400, which entitled the vendors to one-third of the $76,- 
400 profit made, and for which they took stock in the corporation. 

A trial was had to a jury and upon the completion of the évidence both 
parties moved the court for a peremptory instruction in tlieir favor on botb 
causes of action. The court thereupon instructed the jury to return a ver- 
dict in favor of the défendant on the original cause of action, and In favor 
of the plaintiff, the défendant in error, on the counterclaim. The défendant 
alone moved his cause of action as set out in tlie counterclaim to this court 
by writ of error. 

*For other cases see same topic & i numbeb lu Dec. à Àm. Dlgs. 1907 to date, & Rep'r Indexes 
tRehearlng denled May 16, 1913. 
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I. N. Flickinger, of Council Bluffs, lowa (E. H. McVey, of Kansas 
City, Mo., on the brief), for plaintiff in error. 

Ralph L. Read, of Des Moines, lowa (Read & Read, of Des Moines, 
lowa, on the brief), for défendant in error. 

Before SANBORN, Circuit Judge, and W. H. MUNGER and 
TRIEBER, District Judges. 

TRIEBER, District Judge (after stating the facts as above). With- 
out setting out the évidence in détail, a careful examination there- 
of establishes the following facts: 

The plaintiff and his associâtes were the owners in 1899 and for 
several years prier thereto of 10,421 acres of land abutting on a fresh 
water stream known as Taylor's bayou in Jefferson county, Tex., a 
part of which had been cultivated by them in previous years in rais- 
ing rice. That early in 1899 B. D. Hurd of Des Moines, lowa, and S. 
M. Scott of Kansas City, Mo., obtained an option from the owners to 
purchase thèse lands at a price of $13 per acre, but owing to the fact 
that in 1899 sait water impregnated the waters of Taylor's bayou, 
which furnished the water for the cultivation of the rice fields and 
injured the rice crop, the option was permitted to lapse. Mr. Scott 
thereupon severed his connection with the deal and notified the de- 
fendant, whom he had sought to interest in the enterprise, of his 
withdrawal, stating, as his reason therefor, that the sait water had 
impregnated the waters in the bayou, the waters of which were nec- 
essary for the successful cultivation of rice on thèse lands. 

Subsequently Mr. Hurd and Mr. A. H. McVey, who also resided 
in Des Moines, lowa, obtained a new option at the same price of $13 
per acre, but they failed to raise thd money required by the option 
and permitted it to lapse. Thereupon they secured a new option, 
whereby they were to pay $9.50 per acre in money and in addition 
thereto one-third of the profits, provided the cash payment and the 
profits would net the vendors $13 per acre. This option was finally 
taken up and a contract entered into between the parties whereby it 
was agreed that in considération of $185,000 the owners would sell 
thèse lands and convey them by good and satisfactory warranty deed 
to such person or persons as the parties who held the option should 
designate. The considération was to be paid as follows: Fifteen 
thousand dollars in cash upon the delivery of the deeds of title to 
said lands; the remainder of said purchase price was to be divided 
into eight equal annual installments, and to be evidenced by as many 
notes as the parties of the first part may désire and designate; each 
note was to be made payable at the First National Bank of Beau- 
mont, Tex., with 7 per cent, interest per annum payable annually, 
the notes to contain a clause providing for the payment by the makers 
thereof of an additional sum of 10 per cent, of the amount of the 
principal and interest of said notes as attorney's fee if it became nec- 
essary to institute suit for the collection of said notes or any sum 
remaining due thereon, but no suit was to be brought unless said 
notes or a part thereof shall hâve been in default 30 days, and if the 
default continues for 6 months, then ail notes remaining unpaid shall 
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become due at the option of the vendors. As security the vendors 
were to retain a vendor's lien, which, under the laws of Texas, was 
équivalent to a mortgage. The défendant subscribed for $20,000 of 
the stock of the Jefferson County Rice Company at the solicitation of 
Hurd and McVey, but principally Hurd, upon condition that he. De 
Klotz, was to be one of the directors of the corporation. The plaintifï 
had nothing to do with the subscription, never solicited the défendant 
to make it, and made no représentations to him whatever, De Klotz 
relying entirely upon Hurd, McVey, and Mason. 

In the year 1900 the défendant visited the lands and learned of 
the crop failure in 1899 by reason of the sait water, but it was then 
believed by ail that this was càused by extraordinarily high water, 
and could be prevented by the outlay of a comparatively small suni 
of money, but in 1901, by reason of the construction of the Port 
Arthur Canal, which intersected Taylor's bayou, its waters became 
impregnated with sait water and made rice planting on thèse lands 
practically impossible thereafter. 

In view of the conclusions reached, it is unnecessary to détermine 
the effect of the lowa statute of limitations, as in our opinion there 
is no évidence whatever to justify a finding that Broussafd either 
directly or indirectly made any false représentations to De Klotz. 
It is neither charged in the counterclaim nor is there any substan- 
tial évidence justifying its submission to the jury that there was any 
conspiracy between the plaintiff and the other parties who had se- 
cured the option to perpetrate a fraud on the subscribers to the stock 
of the corporation which was to be formed by the vendees. Ail the 
évidence tends to show that the plaintiff and his associâtes would 
not sell the lands unless they would receive $13 per acre, and that 
the provision of the contract wherein the considération to be paid 
was placed at $185,000 was made at the request of the vendees ; 
that the défendant in the entire transaction relied on the purchasers 
of the option, who were his friends and associâtes in several business 
transactions. 

Had the plaintiff been one of the promoters, or had he in any 
wise aided or assisted the other parties in inducing the défendant to 
make the subscription either by false représentations or concealing 
from him the fact that they were to obtain a secret advantage by 
purchasing the lands at a less price than represented, he would no 
doubt be liable for the deceit if the action was not barred by limita- 
tion, for the law is well settled as stated in the headnote in Dicker- 
man v. Northern Trust Co., 176 U. S. 181, 204, 20 Sup. Ct. 311, 319 
(44 L. Ed. 423) : 

"Promoters of a corporation are bound to tlie exercise of good faith toward 
ail tlie stockholders, to disclose ail tbe facts relating to the i)ropert.y, and to 
sélect compétent persons as directors wlio will act houestly lu the interests 
of the shareholders, and are precluded from taking a secret advantage of 
the other shareholders." 

Mr. Justice Brown, who delivered the opinion of the court in that 
case, said : 

"A promoter is one who 'bi'lngs together the persons who become inter- 
ested in the enterprise, alds in procuring subscriptions, aud sets in motion the 
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machinery which leads to the formation of the corporation Itself.' Or, as 
defined by tlie Pînsli.sh statute of 7 and 8 Viet. c. 110, § 3, 'every person aet- 
Ing. by whatever ]ia]ne, in the forniing and establlshing of a company at any 
period prior to the company' beconiiug fully incorporated. He is treated as 
standing in a confidential relation to the proposed- company, and is bound 
to the exercise of the utniost good faith. * « * The promoter is the 
agent of the corporation, and pnbject to the disabllities of an ordinary agent. 
Mis aets are seriitinized carefully, and he is precluded froni talving a secret 
advantage of the other stockhohlers. Accordingly it has been held that if 
persons start a conniany, and induce others to subscribe for shares, for the 
pur]jose of selling property to the company wlien organized, they must faith- 
fully disclose ail facts reiating to the property which would influence those 
who form the company in deciding upon the judiciousness of the purchase. 
If the promoters are guilty of any misrepresentatlon of facts, or suppression 
of the truth in relation to the character and value of the property, or their 
Personal interest in the riroposed sale, the company will be entitled to set 
aside the transaction or recover compensation for any loss which it has suf- 
fered." 

The évidence fails to show that Broussard committed any act 
which influenced the défendant in making the subscription, nor was 
he guilty of any fraud. The court below committed no error in per- 
emptorily instructing the jury that the défendant was not entitled to 
recover on his counterclaim. 

The judgment of the court below must be afïîrmed. 



JONKS et al. v. MISSOURI-EDISON ELECTKIC CO. et al. 
(Circuit Court of Appeals, Eighth (Circuit. March 3, 1913.) 

No. 3,624. 

1. CoiiPORATIOXS (§ 584*) — COSSOLIDATIOS — Ml.NORITY STOCKHOLDERS BREACH 

OF Trust — Ciiakacier of Stock. 

Where in a suit to rescind a consolidation of certain corporations, the 
court, on a prior appeal, had held that complainants were entitled to re- 
lief, and that they should be decreed either a rescission of the contract 
of consolidation, or the value of their shares of the property of tlie cor- 
poration on the basis of value imniediately after the consolidation as 
enhanced thereby, it was no ob.1ection to a decree. flxing the proportion 
of the property of the Consolidated company, that it should be appor- 
tloned to the stock of the merged corporation in which complainants were 
interested, that the dilïerence In the value of the preferred and common 
stock of tliat corporation was not considered ; that question being deter- 
minable after the share of the value of the Consolidated corporation's 
assets, assignable to the merged company, had been determined. 

[Ed. Xote. — For other cases, see Corporations, Cent. Dig. §§ 2343-2347 ; 
Dec. Dig. § 5S4.*J 

2. CoRPOKATioKS (§ 5S4*) — Consolidation — Uescission — EianTS of Stock- 

HOLDEKS — ATTORNEY's FEES. 

Where, in a suit by miuority stockholders of a merged corporation for 
rescission of the consolidation, it was held that they were entitled either 
to a rescission of the consolidation contract, or the value of their shares 
of the property of their corporation immediately after the consolidation 
as enhanced thereby, and the intrinsic value of the Consolidated conipany's 
property at that time was not clearly establislied, the court, over defend- 
ant's objection, would not deprive either party of the opportunity to 
présent évidence on the question of value by awardiug a decree against 

*For other cases see same topic & i numbeb m Dec. & Am. DigB. 1907 to date, & Rep'r Indexes 
203 F.— 60 
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défendant fixlng the value of complainant's shares to be taken over at a 
spedfied sum and renderlng judgment for that sum, together with neces- 
sury expenses and fées to complainauts' attorney 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2343-2347; 
Dec. Dig § 584.*] 

On rehearing. Denied. 

For former opinion, see 117 C. C. A. 442, 199 Fed. 64. 

Robert & Robert, of St. Louis, Mo., D. T. Bomar, of Ft. Worth, 
Tex , Eleneious Smith, of Los Angeles, Cal., and W. B. & Ford W. 
Thompson, of St Louis, Mo., for appellants. 

H. S. Priest, Benjamin Schnurmacher, and Théodore Rassieur, a!l 
of St. Louis, Mo., for appellees. 

PER CURIAM. This is a suit by a minority stockholdcr of the 
Edison Company, on behalf of himself and others similarly situated, 
to avoid the consolidation of that company with the Union Company 
No. 1 into Union Company No. 2, and to restore its property to it, 
or to compel payment to the çomplainants of the value of their stock, 
on the ground that the property of the Edison Company has been 
transferred to the Consolidated company by its directors and a ma- 
jority of its stockholders by fraud and a breacli of trust. The bill 
was sustained in the face of a demurrer in Jones v. Missouri-Edison 
Electric Co., 144 Fed. 765, 75 C. C. A. 631. A decree for the com- 
plainant after a hearing was directed in Jones v. Missouri-Edison 
Electric Co. (C. C. A.) 199 Fed. 64, 70, to the effect that the çom- 
plainants were entitled to a rehabilitation of the Edison Company, or 
to the value of their stock on thë basis of the value of their shares 
of the value of the property of the Edison Company immediately aft- 
er the consolidation. 

A motion for a rehearing of some of the questions has been pre- 
sented. Counsel for the défendant argue : (1) That the minority 
stockholders are not entitled to this value of their stock, because this 
is nût a suit for the rescission of the consolidation. But this court 
decideld in 144 Fed. at page 778, 75 C. C. A. at page 644, that it was 
such a suit, and that the court below had juris diction herein to grant 
to the complainauts rescission of the contract of consolidation, or the 
value of their shares of the property of their corporation. (2) That 
the complainauts are not entitled to the value of their stock on the 
basis of the value of their shares of the property of their corpora- 
tion immediately after the consolidation as enhanced by that consol- 
idation. But this court decided that they would be entitled to the 
value of their stock on that basis in 144 Fed. at page 779, 75 C. C. A. 
at page 645, because trustées who violate their duty may not profit 
thereby. Ervin v. Oregon Ry. & Navigation Co. (C. C.) 27 Fed. 625, 
633. To thèse conclusions this court adhères. 

From the study of the record the conclusion was reached that in 
estimating the çomplainants' share of the value of the property of the 
Edison Company immediately after the consolidation 43 per cent, of 
the value of the property of Union Company No. 2 at that time 

•For other cases see Bame toplc & S numbbe In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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should be assignée! to the Edison Company and 57 per cent, thereof 
to Union Company No. 1. Counsel for the défendants argue that 
this gives too large a share to the Edison Company. The ratio found 
was the resuit of a study of the record in this case and of careful 
reflection upon ail the considérations it présents, many of which were 
not recited in the opinion. The opinion does, however, state thèse 
reasons for that conclusion: (1) That the master found that the 
property of Union Company No. 1, aside from the Ashley Street 
plant, and the property of the Edison Company were about equal in 
value at the time of the consolidation, and that tends to indicate an 
assignment of 50 per cent, of the value of the property of the Consol- 
idated Company to each ; (2) that the earnings of the Edison Com- 
pany for the year ending August 31, 1903, were $794,842.91, the cost 
of opération $393,394.42, or 491/2 per cent, of the gross earnings, 
leaving net earnings of $401,448.49, while the income of Union Com- 
pany No. 1 for the same year was $562,265.29 and its operating ex- 
penses $278,359, or 49% per cent, of its gross receipts, leaving net 
earnings of $283,906.29, net earnings less than those of the Edison 
Company by $117,542.20, a fact that tends to show that at least 50 per 
cent, of the value of the property of the Consolidated company might 
justly be assigned to the Edison Company ; (3) that at the time of the 
consolidation the Ashley Street plant was in the early stages of con- 
struction, and that its value was practically ail prospective, that as a 
single unit it had no franchise, no good will, no customers, that the 
Union Company No. 1 was unable to negotiate its bonds, and hence 
to complète the construction of that plant and make it operative, until 
it obtained and pledged the property of the Edison Company to se- 
cure them, and that a large share of the value of that plant ought to 
hâve been assigned to the Edison Company, instead of assigning it ail 
to the Union Company No. 1 ; and (4) that on January 1, 1904, 
about four months after the completion of the consolidation, the de- 
fendants, in opening their account books, appraised and stated the 
value of the property of the Edison Company to be tangible assets 
$2,905,142.97, intangible assets, good will, and franchises $3,005,- 
168.20, total $5,910,311.17, the value of the property of Union Com- 
pany No. 1 to be tangible assets, including the Ashley Street clant, 
$3,436,442.04, intangible assets, franchises, and good will $4,495,- 
935.02, of which $2,075,000 was credited to the Ashley Street plant, 
which had neither business nor customers, total $7,932,377.06, and 
that the bonded indebtedness of the Edison Company and of the 
Union Company No. 1 was about $4,000,000 each, and that upon 
this basis 43 per cent, of the value of the property of the Consoli- 
dated company should be assigned to the Edison Company and 57 
per cent, thereof to the Union Company Xo. 2. Counsel call atteintion 
to the facts, which are hère conceded, that the figures set forth in this 
fourth reason do not warrant the conclusion there drawn, because in 
the computation of the percentages the indebtedness of each of the 
companies was ignored, and the computation was based upon the 
gross values, when it should hâve been founded upon the net values 
of the properties of the companies. They also contend that in stat- 
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ing thèse values the quick assets were omitted, tlie liabilities vvere in- 
accLiratel}' stated, and there were such errors and omissions that the 
true statement of the values and liabilities of the properties of the 
companies that were Consolidated, based upon the statement in the 
account books of Union Company No. 2 on January 1, 1904, would 
hâve shown the value of the property of Union Company No. 1 to 
hâve been $5,986,815.57, its liabilities to hâve been $4,312,890.84, its 
net worth to hâve been $1,673,924.43, the value of the property of the 
Union Company No. 1 to hâve been $8,623,106.64, its liabilities to 
hâve been $4,374,508.77, and its net worth to bave been $4,248,597.87, 
and upon tliis basis a comparison of the net values of the two com- 
panies would show that only 28 per cent, of the property of the 
Consolidated company should be assigned to the Edison Company, 
and 72 per cent, should be attributed to the Union Company No. 1. 
Let ail this be conceded. The court said, however, in its opinion, and 
upon a re-examination of the case it is confirmed in that view, that 
the Ashley Street plant as a single unit had no franchise, good will, 
or customers, and that a large share of its value was attributable to 
the property of the Edison Company which was pledged by the Con- 
solidated Company to secure the bonds issued to aid in its construc- 
tion. In the $8,623,106.64 just stated as the value of the property of 
Union Company No. 1, there are $2,420,935.92 for the value of the 
good will and franchise of the Impérial Company, to which the Union 
Company No. 1 had succeeded, and $2,075,000 more for the value of 
the good will and franchise of the Ashley Street plant. Neither the 
argument of counsel, nor a re-examination of the record, bas per- 
suaded that this $2,075,000 was the fair value of the franchises and 
good will of that plant, or that this appraisal of their value was even 
nearly proportionate to the appraisal of the franchises and good will 
of the Edison Company at $3,005,168.20. We are confirmed in this 
view by the fact that in the year ending August 31, 1903, the Ashley 
Street plant had produced nothing, while the Edison property had 
earned $794,394.42 gross and $401,448.49 net. Indeed, upon a re- 
examination of the case the court is persuaded that the appraisal of 
the value of the franchises and good will of the Union Company No. 
1 was out of ail just proportion to the appraisal of the value of the 
franchises and good will of the Edison Company. If, now, due al- 
lowance be made for this unfair appraisal of the franchises and good 
will, and for the conclusion, which we still think just, that a large 
share of the value of the Ashley Street plant ought to hâve been 
credited to the Edison Company, instead of crediting it ail to Union 
Company No. 1, the assignment of 43 per cent, of the value of the 
property of the Consolidated company to the Edison Company and 57 
per cent, of it to the Union Company No. 1 does not appear to be 
either unjust or unreasonable in the light of the statement of the rel- 
ative values of thèse properties in the books of the consolidateld com- 
pany on January 1, 1904. 

And when a broad and comprehensive view of the record is taken, 
when it is perceived, in addition to the considérations just stated, that 
the master found that the value of the property of the Edison Com- 
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pany was about equal to that of the Union Company No. 1, and that 
the gross earnings of the former company for the year ending August 
31, 1903, were $232,577.62 more and its net earnings were $117,- 
542.20 more than those of the latter, and that the cost of its opéra- 
tion was the same percentage of its gross earnings as was tire lat- 
ter's, and when ail the phases of the record, which are too numerous 
to review hère, are thoughtfully considered, the conclusion is still 
forced in upon onr minds that 43 par cent, of the value of the prop- 
erty of the Consolidated company is not more than a just share to 
assign to the Edison Company. 

[1] In answer to the objection to the decree that the différence in 
the value of the preferred stock and the common stock of the Edison 
Company has not beeln considered, it is sufficient to say that when 
the value of the property of Union Company No. 2 inimediately after 
the consolidation and the adjudged share of that value assignable to 
the Edison Company hâve been determined, there will be time and 
opportunity to consider the respective shares of the value attributa- 
ble to the Edison property justly assignable to the preferred stock 
and the common stock of that company and the relative values 
thereof. The motion for rehearing is denied. 

[2] Counsel for the complainants hâve presented a motion to mod- 
ify the opinion so as to direct the rendition of a decree against the 
défendant for $125 and interest thereon from September 9, 1903, on 
account of each share of the preferred stock of the Edison Company 
which the complainants hold. But in the face of objection by the de- 
fendants the intrinsic value of the property of the consolidated com- 
pany immediately after the consolidation is not so clearly established 
that either party ought to be foreclosed of an opportunity to pré- 
sent évidence upon that subject beifore that value is adjudicated. 
Nor is this the time to fîx the recovery the original complainant in 
this suit and his counsel should receive for the necessary expenses 
and reasonable attorney's fées incurred or paid in securing a favor- 
able decree. They may doubtless eventually hâve payment of thèse 
out of the fund recovered for the complainants in this suit before it 
is distributed to them, and the complainants may now recover of the 
défendants the costs of the suit to be taxed. Further action upon 
thèse matters, however, must be deferred until the value of the prop- 
erty of the Consolidated company immediately after the consolidation 
is found, and the value of the shares of stock of the complainant is ad- 
judged. 

Let the direction for a decree found in the opinion already ren- 
dered stand unchanged. 
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PARKER V. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. Mardi 1, 1913.) 

No. 40. 

1. Cbiminal Law (§ 434*) — Evidence — Documentaey Evidence — Bocks of 

Corporation. 

Where, in a prosecution for wrongful use of the mails in furtheraiice 
of a scheme to defraud in the sale of corporate stock by false represenfu- 
tions, défendant made représentations as to the corporations In question, 
the truth of whicli could only be detevuiiucd by tlie corporate books and 
records, and part of one of the books containcd a suunnary ol: det'end- 
ant's own reports, the books were admissible on the issue of the truth 
of such représentations, regardless of the fact that defendaut's partici- 
pation in the scheme occurred a long distance froni the place where the 
books were kept and he had no part in their keeping. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 1023; 
Dec. Dig. § 434.*] 

2. Criminal Law (§ 369*) — Evidence — Otiieb Offenses — Iktent — Limita- 

tion. 

Where, in a prosecution for use of the mails in furtherance of a scheme 
to defraud in the sale of stock in a corporation pro.iecting a wireless 
telegraph, there heing évidence that the afCairs of a prior company were 
so interwoven with those of the company in question that proof of de- 
fendaut's relations with such former company directly tended to es- 
tahlish his participation in the fraudulent scheme in connection with the 
latter, such évidence was admissible to prove the offense alleged, and 
it was not error for the court to omit to limit it to the question of 
intent. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 822-824 ; 
Dec. Dig. § 369.*] 

3. PosT Office (§ 49*) — Misuse of Mails — Evidence — Good Faitii. 

In a prosecution for a niisuse of the mails in furtherance of a scheme to 
defraud in a sale of corporate stock by mlsrepreseutations, évidence of 
a conversation between défendant and tlie chalrman of the executive 
committee of the corporation, conoerning the conipany's earnings subsé- 
quent to the niaklng of the représentations alleged to be false, was in- 
admissible on the issue of defendaut's good faith. 

|Kd. Note.— For other cases, see Post Office, Cent. Dig. §§ 84-86; Dec. 
Dig. S 49.* 

Nonmailable niatter, see notes to Tinnnons v. United States, 30 C. 
C. A. 79 ; McGarthy v. United States, 110 C. C. A. 548.] 

4. Cbimikal IjAW (S 444*) — Docdmentary Evidence — Prelimixaby I'roov. 

In a prosecution for misuse of the mails in furtherance of a scheme 
to defraud in the sale of corporate stock, the rejeetion of bulletins and 
ietters from the corporation's western manager conceruing the Pacific 
Coast business was not error in the absence of a foundation properly 
laid for its admission. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. § 1028; 
Dec. Dig. § 444.*] 

5. Post Office (§ 50*) — Question fob Jubt— Misuse oï Mails— Scheme 

TO Defraud. 

In a prosecution for misuse of the mails in furtherance of a scheme 
to defraud in the sale of stock of a corporation by misrepresentations, 
évidence held sufficient to justify a submission of the case to the jury 
as against défendant P. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 87-89 ; Dec. 

Dig. § 50.*] 



»For other cases see same topie & | number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Error to the Circuit Court of the United States for the South- 
ern District of New York; James L. Martin, Judge. 

_ George H. Parker and Christopher C. Wilson and others were con- 
victed of using the mails in furtherance of a scheme to defraud, and 
with conspiring to commit an offense against the United States. 
Conviction as to défendants other than Parker and afïirmed, and he 
prosecutes a separate writ of error. Affirmed. 

T. B. Hardin and J. S. Hess, both of New York City, for plaio- 
tiff in error. 

Henry A. Wise, U. S. Atty., of New York City (G. H. Dorr, A. I. 
Smith, Jr., and R. Stephenson, ail of New York City, of counsel), for 

the United States. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. The opinion of this court in Wilson v. United 
States, 190 Fed. 427, 111 C. C. A. 231, contains a review of the facts 
in this case and an extended examination of most of the questions of 
law raised in the présent assignment of errors. We shall therefore 
upon this writ of error confine ourselves to considering vvhether the 
principles laid down in our former opinion are applicable to this de- 
fendant and wliether any new assignments of error are well founded. 
In so doing, we may conveniently follow the questions stated in the 
defendant's brief. 

[1] The iirst question is whether the trial court erred in receiving 
in évidence as against the défendant Parker the books of account, 
records, and compilations from the books of the United Company 
and of its agent the Loan Company. 

We approved the admission of this documentary évidence in the 
Wilson Case and fail to see why the principles there laid down are 
not controlling hère. The only substantial différence between the sit- 
uation of Parker and that of the other défendants was, as stated in 
his brief, that "he was thousands of miles away" from the place where 
the books werd kept. This différence would hâve been important had 
the question been only as to his actual knowledge of their contents. 
But the books were offered upon another ground and were admissible 
dven if this défendant had no actual knowledge of what they con- 
tained. He made représentations as to the corporations in question, 
the truth of which could only be determined by the corporate books 
and records. Consequently such books and records weire properly ad- 
mitted to show the falsity of the statements. Other facts and circum- 
stances were relied upon to establish the defendant's guilty knowl- 
edge.^ We think that the rulings in the Wilson Case are apphcable 
and determinative upon this question. 

[2] The second question is whether there was error in receiving 
évidence relating to the défendant Parker's connection with the De 
Forest Company. 

1 The entire contents of the "llttle book," whlch the défendant partlcularly 
refers to, do not apjiear to hâve heeu adnnitted as against the défendant 
PurUer. The part of rhi.s hook. hnwever, which contains a sumiuary of the 
detendaut's owu reports, was, we thiuli, properly received. 
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With respect to this question the défendant Parker stands in tlie 
same situation as the otlier défendants, and we found no error in tlie 
Wilson Case in the admission of this testimony. This défendant, 
however, contends that the testimony should hâve been excluded vm- 
der the récent décision of this court in Marshall v. United States, 197 
Fed. 511, 117 C. C. A. 65, which limited the réception of proof of the 
commission of similar offenses upon the question of intent. In our 
opinion, however, that décision bas no bearing hère. The afïairs of 
the De Forest Company were so interwoven vi'ith those of the United 
Company that proof of the defendant's relations with the former 
went directly to establish bis liability for the fraudulent scbeme in 
connection with the latter. It was not a case of proving a "similar 
offense." 

[3] The third question is whether there was error in refusing to 
permit the défendant Parker to testify concerning a conversation with 
one Allen, chairman of the executive committee of the United Com- 
pany, concerning the earnings of the company. 

If the conversation referred to had taken place before the défend- 
ant made représentations concerning the affairs of the Wireless Com- 
pany, it might bave been admissible upon the question of good faith. 
But, apparently, the testimony was ofïered to afïect préviens repré- 
sentations and was properly excluded. A man's good faith a year 
ago is not determined by that which he fînds ont to-day. 

The fourth question is whether there was error in rejecting évi- 
dence offered by the défendant of the bulletins and letters from the 
manager at Seattle concerning the Pacific Coast business. 

[4] No proper foundation appears to hâve been laid for the admis- 
sion of this documentary évidence and we fail to see that it would 
hâve materially tended to establish the truth of the représentations 
made by the défendant. In any event, the rejecting of this évidence 
cajnnot be said to hâve constituted material prejudicial error. 

The fifth question is whether the trial court properly rejected a 
package of papers containing correspondence between the New York 
office of the United Company and the L,oan Company of Denver. 
We fînd no error in this ruling. The papers were offered informally 
and the court ruled that any papers which were addressed to the de- 
fendant should be admitted. We think that this was ail that the de- 
fendant was entitled to. Certainly the record is quite insufficient to 
base a daim of prejudicial error upon. 

The final substantial question raised by the défendant Parker is 
whether there was sufiicient évidence to justify the trial court in sub- 
mitting the case to the jury. 

[5] We think it unnecessary to review the évidence in détail and 
shall confine ourselves to indicating a few instances where we think 
the proof was quite sufiScient to warrant the jury in finding that the 
défendant knowingly circulated false statements. Take, for example, 
bis statement about the profits of installing apparatus on ships after 
he had been told by Wilson that the company lost money on each 
ship equipped. So the statements placing the value of $14,000,000 on 
the old De Forest stock after the resolution and circulars of the 
Wireless Company had shown that it had no value. So bis statement 
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that the United Company "absolutely owned the Marconi System." 
Thèse are merely illustrative. As to them and as to the manifold 
statements of condition, resources, and profits which the défendant 
Parker made, we are satisfied that the case properly went to the 
jury. It was for the jury m considering the question of guilty knowl- 
edge, to weigh the fact that this défendant was widely separated from 
the others. He told his story of ignorance and lack of knowledge 
upon the stand and the jury did not believe him. He cannot now 
complain. 

Most of the other assignments of error were examined in the Wil- 
son Case. As to those which were not, it is sufficient to say that we 
hâve examined them and are of the opinion that they disclose no ré- 
versible error. In particular we are satisfied that the court below had 
jurisdiction as to the défendant Parker. 

The judgment of the Circuit Court is affirmed. 



NEW YORK CENT. & H. R. R. CO. v. TJNITED STATES. 

(Circuit Court of Appeals, Second Circuit Marcli 10, 1913.) 

No. m. 

1. Caebiers (§ 37*) — Teansportation of Animals — Twenty-Bight Houe 

Law — Violation by Connecting Caebieb — Knowledge — Boeden of 
Pboof. 

Where défendant carrier received certain horses from a Connecting 
carrier, which had kept them confined for a period longer than that 
permitted by the Twenty-Elght Hour Law (Act Cong. June 29, 1906, c. 
3594, §§ 1, 3, 34 Stat. 607, 608 [U. S. Comp. St. Supp. 1911, pp. 1341, 1342]), 
and contlnued the transportatlon to destination without unloading, knowl- 
edge of the Connecting carrier's default would be imputed to défendant. 
In the absence of évidence from it that it made reasonable inquiry and 
could not ascertain the fact, and that it continued the transportatlon in 
good faith. 

[Ed. Note. — For other cases, see Carriers, Cent. Dlg. §§ 95, 927; Dec. 
Dig. § 37.*] 

2. Caebiebs (§ 37*) — Teanspobtation of Animals — Twentt-Eight Houk 

Law — Violation — Defendant's Dutt. 

Where defendant's Une, part of the route over which certain horses 
were transported by Connecting carriers, involved only a distance of 
seven miles, from a junction point to destination, défendant having re- 
ceived the horses with knowledge that they had already been confined 
for a period longer than that permitted by the Twenty-Eight Hour Law 
<Act Cong. June 29, 1906, c. 3594, §§ 1, 3, 34 Stat. 607, 608 [TJ. S. Comp. 
St. Supp. 1911, pp. 1341, 1342]), it was its duty to transport them to 
destination as qulckly as possible. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 95, 927; Dec 
Dig. § 37.*] 
8. Evidence (§ 574*) — Opinions— Experts — Reasonable Time. 

Where a terminal carrier, receiving horses for transportatlon to des- 
tination, a distance of only seven miles, with knowledge that they had 
already been confined for a period longer than that authorized by the 
Twenty-Eight Hour Law (Act Cong. June 29, 1906, c. 3394, §§ 1, 3, 34 
Stat. 607, 608 [U. S. Comp. St. Supp. 1911, pp. 1341, 1342]), used 3 hours 
and 35 minutes to move the cars to destination, évidence of the opinion 

*For other cases see same topic à i nttmgeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



954 203 FEDERAL REPORTER 

of two freight coMductors that, in view of the condition of the belt Une 
In getting ready for grade crossing improvements, the tinie actually oc- 
cupled was reasonable, was insufflcient to rebut the prima facie case 
ttiat such period was unreasonable. 

[Ed. Note.— For other cases, see Evidence, Cent. Dlg. § 2400; Dec. 
Dig. § 574.*] 

4. Carriers (§ 37*) — Transportation of Animals — Twenty-Eigiit IIouk 
Law — Connecting Caeeiers— Punishment of Ouïe — Effect. 

Where a Connecting carriei', after having confined certain horses for a 
period longer than permitted by the Twentv-Eight Hour Law (Act (îon},'- 
June 29, 1906, c. 3594, §§ 1, 3, 34 Stat. G07, 608 [U. S. Conip. St. Supp. 
1911, pp. 1341, 1342]), delivered them to défendant for trausportiition to 
destination, and défendant did not transport the horses to destination 
as quiekly as possible, the fact that a judgmeiit was recovered for a 
penalty against the Connecting carrier for violating such act was no bar 
to an action to recx)ver a similar penalty against défendant. 

lEd. Note. — For other cases, see Carriers, Cent. Dig. §§ 95, 927 ; Dec. 
Dig. § 37.* 

Liability of carrier for failure to feed, water, aud rest lire stock and 
for violation of Twenty-Eight Hour Law, see note to St. Joseph Stock- 
yards Co. V. United States, 110 C. 0. A. 435.1 

In Error to the District Court of the United States for the West- 
ern District of New York; John R. Hazel, Judge. 

Action by the United States against the New Yorli Central & Hud- 
son River Railroad Company to recover a penalty for violation of 
the Twenty-Eight Hour Law (Act Cong. June 29, 1906, c. 3594, §§ 1, 
3, 34 Stat. 607, 608 [U. S. Comp. St. Supp. 1911, pp. 1341, 1342]). 
Judgment for the United Statels, and défendant brings error. Af- 
firmed. 

Hoyt & Spratt, of Bufïalo, N. Y. (A. L. Becker, of Buffalo, N. Y., 
of counsel), for plaintiff in error. 
J. L. O'Brian, of Buffalo, N. Y., U. S. Atty. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. Two cars loaded with horses were shipped 
from Girard, Kan., consigned to shippers' order at the defendant's 
stockyard in East Bufifalo. The routing was via the St. Louis & San 
Francisco Railroad Company to Kansas City, thence by the Wabash 
Railroad Company through Missouri, Indiana, lowa, Michigan, and 
Canada, to Black Rock, Buffalo, where the cars were received by the 
de'fendant to be transported to destination, a distance of seven miles. 
The Wabash Company did not unload the horses for food, water, and 
rest between Peru, Ind., and Black Rock, a period of 38 hours and 
55 minutes. The défendant occupied 3 hours and 35 minutes in trans- 
porting the cars to destination in East l'uffalo. 

The United States instituted thèse two actions to recover of the 
défendant a penalty of S500 for each car for violation of Act June 
29, 1906, 34 Stat. 607, sections 1 and 3 of which read: 

"Section 1. That no railroad, express company, car company, coniuion car- 
rier other than by water, or the receiver, trustée, or lessee of any of theui, 
whose road foruis any part of a line of road over which cattle, sheep, swhie. 
or other animais sliall be conveyed from one state or terrltory or the 

•For other cases see same topic & § nu.\ibeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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District of Columbia into or tlirougli anotlier state or territory or the Dis- 
trict of Columbia, or the owners or masters of steam, sailing, or otlier ves- 
sels carrying or transportlng cattle, sheep, swine, or otlier animais f rom one 
state or territory or the District of Columbia into or through another state 
or territory or the District of Columbia, shall confine the same in cars, boats, 
or vessels, of any description for a period longer than 28 consécutive hours 
without unloading the same in a humane manner, into properly equipped pens 
for rest, water, and feeding, for a period of at least flve consécutive hours, 
unless prevented by storm or by other accidentai or unavoidable causes whlch 
can not be anticipated or avoided by the exercise of due diligence and fore- 
sight : Provided, that upon the written request of the owner or person in 
«ustody of that particular shipment, which written request shall be separate 
and apart from any printed bill of lading, or other railroad form, the time 
of confinement may be extended to thlrty-six hours. In estimating such con- 
finement, the time consumed in loading and unloading shall not be consid- 
«red, but the time during whlch the animais hâve been conflned without such 
rest or food or water on Connecting roads shall be included, It being the in- 
tent of this act to prohiblt their continuons confinement beyond the period 
of twenty-eight hours, except upon the contingencies hereinbefore stated: 
Provided, that it shall not be retiuired that sheep be unloaded in the night- 
tlme, but where the time expires in the nighttime in case of sheep the same 
may continue in transit to a suitable place for unloading, subject to the afore- 
said limitation of thirty-six hours." 

"Sec. 3. That any railroad, express company, car company, common car- 
rier other than by water, or the receiver, trustée, or lessee of any of them, 
or the master or owner of any steam, sailing, or other vessel who know- 
ingly and wlllfully fails to comply with the provisions of the two precedlng 
sections shall for every such failure be liable for and forfeit and pay a pen- 
alty of not less than one hundred nor more than flve hundred dollars : Pro- 
vided, that when animais are carried in cars, boats, or other vessels in which 
they can and do hâve proper food, water, space, and opportunity to ic.-;t the 
■ provisions in regard to their being unloaded shall not apply." 

U. S. Comp. St. Supp. 1911, pp. 1341, 1,342. 

The complaint alleged the foregoing facts, and also that the de- 
fendant was not prevented from complying with the act by storm 
or other accidentai and unavoidable causes which could not be antic- 
ipated or avoided by the exercise of due diligence! and foresight, but 
knowingly and willfully failed to unload the horses in transit as afore- 
said. 

The défendant filed answers, which alleged that it reiceived the cars 
at Black Rock from its Connecting carrier, the Wabash Railroad 
Company, without knowing the time the horses had been confined, 
and transported them within the usual and reasonable time to> desti- 
nation in East Bufifalo ; also that, if there were any violation of law, 
it was committed by the Wabash Railroad Company, vi'hich had been 
sued by the United States and fined, which judgment duly satisfied it 
pleaded in bar of the action. 

At the trial a jury was duly waived and the cause submitted to the 
court. The parties stipulated that the facts stated in the complaint 
were true ; also that the time of confinement of the horses had been 
extended from 28 to 36 hours, the défendant reserving the right to 
show that when it received the cars it did not know that the horses 
had been confined longer than the law allowed; also to prove that, 
if it had refused to transport the cars, they would hâve had to go back 
to Michigan, a trip taking from 15 to 20 hours, before the horses 
could hâve been unloaded because, being carried in bond, they could 
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not be unloaded in Canada; also to prove that tlie usual time for 
transporting live stock from Black Rock to the stockyards was from 
1% hours to 5 hours, depending upon circumstances. 

[1] The first question is: Did the défendant act knowingly in the 
transportation of the cars ; that is, did it know when the horses had 
been last unloaded? Relying, no doubt, upon the proposition that 
the burden of proof lay upon the government, the défendant gave 
no évidence at ail upon the subject. But we think it was bound to 
make reasonable inquiry as to this fact. The humane purpose of the 
law would be frequently frustrated if the government were compelled 
to prove facts directly and often exclusiveiy within the knowledge 
of the carrier. When the government had proved that the time had 
long elapsed within which the horses should hâve been unloaded, 
knowledge of that fact was properly imputed by Judge Hazel to the 
défendant, in the absence of any évidence from it that it had made rea- 
sonable inquiry and could not ascertain the fact. 

[2, 3] The next question is : Did the défendant act willfully in the 
premises; that is, unnecessarily disregard the provisions and pur- 
pose of the law? Obviously it did the best thing for the horses in 
taking them to the stockyard in East Bufïalo. The time it could 
properly use in so doing would dépend upon whether the period of 
confinement had or had not expired. Knowledge of the fact that 
it had expired being imputed to the défendant, it was bound to trans- 
port them as quickly as possible. Prima facie 3 hours and 35 min- 
utes was an unreasonable time to move the cars seven miles. The 
only testimony the défendant offereid upon the subject was the opin- 
ion of two freight conductors that, in view of the condition of the 
belt line in getting ready for grade crossing improvements, the time 
actually occupied was reasonable. This was entirely insufïicient. The 
facts should hâve been stated, so that the court might détermine wheth- 
er the time was reasonable or not. 

[4] The judgment recovered against the Wabash Railroad Com- 
pany is not a bar. The fact that it has been punished for its own 
delinquency furnishes no défense to the défendant if it was subse- 
quentlv delinquent, as the court has rightly found. United States v. 
Lehigh Valley R. R. Co. (C. C.) 184 Fed.'971, affirmed by this court 
187 Feld. 10O6, 109 C. C. A. 211. 

The judgment is afFirmed. 



ILLINOIS CENT. R. CO. v. NEI;SON» 

(Cnrenit Court of Appeals, Eiglitli Circuit. February 26, 101,3.) 

No. 3,843. 

1. Masteb and Servant (§ 290*) — Opekation of Fedeiîal Employek's L:a- 
BiuTY Act — Railroad.s. 

Wliere a railroad brakeman, with knowledge that swltchlng was be- 
ing doue on Interveniiig tracks, after obtainiug iee wltli wliicli to cool 
liot boxes on his train, started to cross the tracks wlthout lookiug or 
listenlng for moving cars, and was struck and ii!.1ured by a car, defend- 

•For other cases see same topic & S numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ant was entitled to concrète instructions submitting plaintifE's eontrib- 
utory nejîligeuee to the jury, to the eiïect that one going on or near a 
railroad traek was bound at his péril to make diligent use of his sensés 
of sight and hearing in order to detect the approach of trains, and a 
disregard of snch duty and a stepping on the track without looking or 
listening would be négligence, and If plaintlff had reason to believe that 
trains might be approaching, tlie fact that he was an employé did 
net release hlm from the neeessity of exerdsing reasonable care under 
the circumstances for his own safety, and that he had no right to rely 
whoUy on the railroad company to protect hira from passing trains; 
a mère gênerai définition of négligence heliig insufflcient, and this not- 
withstanding contrihutory négligence, under the circumstances, would 
not bar reeovery. but was only admissible under the Employer's Lia- 
billty Act (Act April 22. 190<S, c. 14!). .35 Ktat. 65, as aniended by Act April 
5, 1910, e. l^-i, ,36 Stat. 291 [U. S. Comp. St. Supp. 1911, p. 1324]), in mitl- 
gation of damages. 

ri'^d. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1180-1194; Dec. Dig. § 296.*] 

2. Commerce (§ 27*) — Interstate Commebce— EstPLOYEii's Diability .\ct^ — 
Application. 

Where a brakeman at the time of"his in.iury, while Crossing certain 
tracks in a railroad yard, was appi'oaching an Interstate train, on whicli 
he was euiitloyed, with ice intended for use thereon, his right of action 
for injuries was governed solelv hv the fédéral ]<;mployer's Liabilitv Act 
(Act April 22, 1908, c. 149, .3.5 Stat. 6.5. as auiended bv Act April 5, 1910, 
c. 143, 36 Stat. 29] [TJ. S. Comp. St. Supp. 1911. p. 1.324]), whlch super- 
seded the state statute relating to the liability of einployers for injuries 
to tlieir servants. 

[Ed. Note. — B'or other cases, see Commerce, Cent. Dig. § 25 ; Dec. Dig. 
§ 27.*] 

In Errer to the District Court of the United States for the Northern 
District of lowa ; Henry T. Reed, Judge. 

Action by William H. Nelson against the Illinois Central Rail- 
road Company. Judgment for plaintiff, and défendant brings er- 
ror. Reversée!, and new trial granted. 

F. H. Helsell, of Ft. Dodge, lowa (Helsell & Helsell, of Ft. Dodge, 
lowa, Grimm & Trewin, of Cedar Rapids, lowa, and Blewett Lee and 
W. S. Horton, both of Chicago, 111., on the brief), for plaintiff in error. 

M. J. Wade, of lowa City, lowa (Wade, Dutcher & Davis, of 
lowa City, lowa, Ely & Bush, of Davenport, lowa, and V. L. Belt, 
of Waterloo, lowa, on the brief), for défendant in error. 

Before SANBORN, Circuit Judge, and WM. H. MUNGER and 
TRIEBER, District Judges. 

WM. H. MUNGER, District Judge. [1] The plaintiff (défendant 
in error) was in the employ of the défendant (plaintiff in error) as 
a brakeman. In the forenoon of January 1, 1911, he went to his 
train in the yards at Waterloo, lowa, to assume his duties on that 
train. After reaching the train, which stood on track No. 4 in the 
yards, he discovered a couple of hot boxes, and went from there to 
the north to the icehouse of the company, to obtain a cake of ice, 
to be used in cooling the boxes and to take upon the train for a like 
purpose, in so doing crossing tracks 5, 6, 7, and 8. Returning from 

♦For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes. 
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the icehouse with his ice, tracks 8 and 7 having standing cars on 
them, he threw his ice through under the cars and climbed over the 
drawbar; reaching track 6, there was an opening between cars of 
about 10 feet, through which he passed, and then turned eastward, 
without looking or listening for any moving cars, though he knew 
that switching was being donc there. After proceeding between 
tracks 6 and 5 a distance of about 15 or 20 feet, he was struck by a 
car and received the injuries complained of. He allèges that, at or 
about the point where he was struck by the car, the défendant neg- 
ligently pefmitted an accumulation of cinders, ice, and snow between 
said tracks several inches in height and about 10 feet in length; 
that he slipped upon this pile of cinders, covered with ice and snow, 
and, because of such slipping, was struck by the car in question. 
The train upon which he was employed the évidence clearly shows 
to hâve been engaged at the time in interstate commerce. He, being 
a brakeman upon said train, was an employé engaged in interstate 
commerce, and the act of Congress known as the "Employer's Lia- 
bilitv Act" (Act April 22, 1908, c. 149, 35 Stat. 65, as amended by Act 
April 5, 1910, c. 143, 36 Stat. 291 [U. S. Comp. St. Supp. 1911, p. 
1324]), governs and détermines the rights of the parties. Plaintiff 
reçovered a judgment, and défendant has brought the case to this 
court for review. 

As before stated, plaintiff was aware of the movement of engines 
and cars in the yards. He crossed the several tracks, turned towards 
the east, did not stop or look or listen to ascertain whether any cars 
were approaching towards him, and proceeded to the eastward some 
15 or 20 feet, when struck by the car in question, moving at the rate 
of about 4 miles per hour. After the close of ail of the évidence, the 
défendant requested, among others, the f ollowing instructions : 

"Instruction 12 : Any one wlio goes upon or near a rallroad track Is bound, 
at his péril, to malce diligent use of liis sensés of siglit and hearing lii order 
to detect the approach of trains ; and If, in disregard of tliis duty to his 
own safety, he steps upon the track witliout looking or listening, he is guiity 
of négligence." 

"Instruction 20: When the plaintiff came around the car across the track 
No. 6, if you flnd from Uie évidence that he turned directly in an easterly 
direction to go down to liis train, and did not look or listen for any train 
or car that nilght he approaching within tlie distance in which he was at 
that time at any place between the track, such failure to look or listen would 
bo négligence on his part." 

"Instruction 39 : A person approacliing, or going upon or near, a railroad 
track upon which trains are in the habit of rnnning, is bound by law to 
stop, and look, and listen for approaching trains, provldiug that he has any 
reason to believe that there may be such approacliing; and the fact that lie 
was an employé did not release him from the necessity of exercising reasona- 
ble care imder the circumstances for liis own safety. He had no rlght to 
rely wbolly upon the railroad corapany for protection from passlug trains 
or cars." 

The court refused to give thèse instructions, to which ruling de- 
fendant duly excepted. The only instructions given by the court, re- 
specting the contributory négligence of the plaintiff, was as fol- 
lows: 

"Bear in mind, now, the situation: The plaintiff seeks to recover of the 
défendant because of its négligence. The burden of proof, therefore, resta 
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upon him to establish the négligence of tlie eompany. The défendant, as one 
of its défenses, says that the plaintiff hlinself vvas guilty of négligence. ïhe 
burden of proof, therefore, rests upon the eompany to show, by a falr pré- 
pondérance of the crédible évidence that the plaintiff was guilty of négli- 
gence ; and unless it has doue so, and unless you so flud, of course, you niust 
find that the plaintiff himself was not négligent in the way in which he did 
that work." 

The court also defined négligence as follovvs : 

"I may say to you in a gênerai way that négligence consists in doing that 
which a person of ordinary prudence and eare would not do under the cir- 
euinstances of a particular or given situation, or in omitting to do souiething 
that such a person would do under those cirounistanees. N'ow you know, 
and everybody knows, that acts under certain circuiiistances — acls of a per- 
son under certain circumstances — might not be négligence under those par- 
ticular circumstances which would be under other and différent circum- 
stances." 

The law, as thus stated by the court, was clearly correct; but we 
think the défendant was entitled to a more concrète instruction as 
to plaintifï's contributory négligence, and under the évidence was en- 
titled to the foregoing requested instructions. Davis v. Chicago, R. 
I. & P. Ry. Co., 159 Fed. 10, 88 C. C. A. 488, 6 L. R. A. (N. S.) 
424; Chicago, R. I. & P. Ry. Co. v. Baldwin, 164 Fed. 826, 90 C. 
C. A. 630; Chicago, M. & St. P. Ry. Co. v. Bennett, 181 Fed. 799, 
104 C. C. A. 309; Northern Pac. R. R. v. Freeman, 174 U. S. 379, 
19 Sup. Ct. 763, 43 L. Ed. 1014. True it is that the plaintifï's con- 
tributory négligence was not a bar to the action; but it was the 
duty of the jury to consider such contributory négligence, if any, in 
fixing the measure of damages. The court instructed the jury in that 
respect as follows: 

"Kow, If you flnd that the plaintiff is entitled to recover, if he has shown 
by the requisite prépondérance of the évidence that the défendant was nég- 
ligent, and if you should flnd that the défendant lias shown that the plain- 
tiff himself was guilty of négligence, then what is your duty? You will flrst 
find the entire amount of damage that the plaintiff has sustaiued, irrespec- 
tive of the négligence of the plaintiff — détermine from the évidence before 
you the entire amount of his damages. Then, if you find that the plaintiff 
lias been guilty of négligence, you will deternnne in what proportioji his nég- 
ligence contributed to produce that in jury, and as you find that proportion, 
by the testimony, you will reduce the amount of his recovery aecordingly." 

Thus, while the court told the jury that, in determining the amount 
of damages, they should consider the négligence of the plaintiff, if 
proven, and diminish his damages in the proportion that the same 
contributed to the injury, the court failed to give a concrète défini- 
tion of contributory négligence rendered applicable by the testimony. 

Other errors are assigned, which it is unnecessary to pass upon at 
this time, as they probably will not arise upon another hearing. 

[2] Some exceptions hâve been taken to the ruling of the court as 
to whether the before-mentioned act of Congress was applicable, 
or whether the case was governed by the state statute, relative to 
employer's liabiîity. As we bave said, the évidence clearly establishes 
that the train upon which plaintifï was to perform his work was, at the, 
time, engaged in interstate commerce, and that plaintiff himself was en- 
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gaged in interstate commerce. Hence, the act of Cougress super- 
secies the state statute, and was alone applicable. 

For the refusai to give the foregoing requested instructions, the 
judgment is reversed, and a new trial granted. 



tJNITRD SÏAÏICS V. XORTHWKSTKRX REVP.LOPMEXT CO. et al. 

(Circuit Court of Apiieals. Nliith Circuit. February 10, 1913.) 

Xo. 2,100. 

1. Appeai. axd KiiiiOR (i 4*) — PnoPEK Mode of Review— Appeat, or Writ of 

EnnoE. 

Evor.v .iuclguient and order lu an action is of tlie eharaeter of the prin- 
cipal action, aud; if sueh action is at law, is reviewable on writ of error 
and not by appeai. 

[Ed. Note. — l'or other cases, see Appeai and Error, Cent. Dig. §§ 8-21; 
Dec. Dig. § 4.*] 

2. .'^PPBAI, AND Error (| 143*) — Ricrrr of Review— Interyeneb. 

Wliere a comiilaiut in intervention in an action at law is disœissed by 
tlie xiual judgnieut of the coiu't on the ground tliat it does not state a 
cause of action, the intervoner niay review such .iudgmeut ou writ of 
error. 

[Ed. Note. — For other cases, see Appeai aud Error, Cent. Dig. § 921 ; 
Dec. Dig. § 143.*] 

3. EicKNSiîs (i 32*)— Licesse Tax on Railroads in Al.^ska— Recovery by 

Civil Action. 

Act March 3, 1899, c. 429, 30 Stat. 1330, § 400, as amended by Act 
June 6, 1900, c. 7S6, 31 Stat. 321, provides tliat any corporation operatiiig 
a railroad in Alaska shal! olit.iin a license aud pay an animal liceuse tax. 
Section 401 niakes any corporation operatiug a railroad without obtain- 
iug such liceuse guilty of a niisdemeanor and subject to a fine equal to 
tlie license tax for the first offense, and section 474 provides the niethod 
of procédure for tlie enforcenieut of the penalty, Seld, that snch method 
is exclusive and that the United States caiinot maintain a civil action 
agaiust a railroad conipany to recover the amount of such license tax. 

(Ed. Note. — For other cases, see Eicenses, Cem. Dig, 06; Dec. Dig. 
i 32.*] 

In Error to the District Court of the United States for the Second 
Division of the District of Alaska; Cornélius D. Murane, Judge. 

Action at law by the Northwestern Development Company against 
the Seward Peninsula Railway Company; the United States, inter- 
vener. From a judgment dismissing the pétition of intervention, the 
United States brings error. Affïrmed. 

The Northwestern Development Company, plaintilï In the court below, de- 
fendant in error liere, brought suit against the Seward Peninsula Railway 
Company to recover the sum of .•?51,300.72, alleged to hâve beeu due to 
Iilaintift from the défendant. Upon flling the complaint an attachmcnt was 
issued wliich was levied upon ail the property of the défendant within the 
jurisdietion of the court. Thereafter the writ of attachment was returned. 
and the défendant, after having beeu served with summons, defaulted. The 
United States attorney thereafter Jiled a pétition of intervention on behalf 
of the United States, alleging that there was due from the défendant to the 
United States the sum of $42,400 as unpaid license taxes for operating a 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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railroad in said district; and tliat tlie indebtedness of the défendant to the 
plaintiîf was inferior in time and rlglit to the indebtedness of tlie défendant 
to tiu! United States. The pétition prayed tbat the amount of the lleense 
taxes should be dcelared a lien apon ail the défendant'» property, and that 
such lien l)e deelared siiperior to any right or claim of tlie ijlaintilï ; that 
an injunotion pendeiite IJte issne restraining the plaintiffi from seeuring or 
entering ain .indKment in the preniises iintil the rlghts of the United States 
in such property be fixed and deterniined by the court; and that the United 
States bave judgment agalnst tlie défendant for the sum of $42,400. The 
plaintiff nioved the court to strike from the files and dismiss the pétition 
in intervention. Thls motion was granted and .ludgment entered in favor 
of the plahitiff in the sum of .'iî52.121.r);^, and the attached property of the 
défendant ordered sold to satîsfy the judgment. 

The United States lias brougbt the record hère upon writ of error. 

B. S. Rodey, U. S. Atty., and N. H. Castle, As.st. U. S. Atty., both of 
Nome, Alaska (Elmer E. Todd, of Seattle, Wash., of counsel), for. the 
United States. 

William H. Gorham, of Seattle, Wash., for défendant in error 
Northwestern Development Co. 

Ira D. Orton, of Seattle, Wash., for défendant in error Seward 
Peninsula Ry. Co. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). The 
défendant in error moves to dismiss the writ of error. on the ground 
that the complaint in intervention filed by the United States in the 
court below is in the nature of a bill in equity, and that the action of 
the trial court with respect to such complaint was an exercise of its 
equity powers, and was, in substance, a final decree on the equity side 
of the court, and that such action and final decree cannot be reviewed 
in this court upon writ of error. 

[1] The principal action was at law, and, under a well-established 
rule, every judgment and order of a court is the character of the prin- 
cipal action. 

"Tlie character of the principal suit gives color to every judgment and 
decree pronounced in that case." Nashvllle Ry, & Light Co. v. Bunn, 168 
Fed, 862, 94 0, C. A. 274. 

'•Decrees upon controversies separable from the main suit may indeed be 
separately reviewed, but the .lurisdictioii of the Circuit Court over such con- 
troversies is not, therefore, to be ascribed to grounds independent of juris- 
dictlon in the main suit." Rouse v. Letcher, 156 U, S. 47, 50, 15 Sup. Ct. 
266, 268 (39 L. E,d. .■541). 

"The exercise of the power of disposition by a Circuit Court of the United 
States over such an intervention is the exercise of the power invoked at the 
institution of the main suit." Gregory v. Vanee, 160 U. S. 643, 16 Sup. Ct. 
431, 40 L. F;d. 566. 

[2] It is further objected that, the court having dismissed the com- 
plaint in intervention, the complaining intervener had no standing in 
court as a party to the action and was without capacity to except to 
the entry of judgment or to sue out a writ of error to review the judg- 
ment. 

The objection cannot be sustained. 

The order dismissing the complaint an intervention was a judg- 
ment upon the merits incorporated into the final judgment in the 
203 F.— 61 
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case determining that the pétition in intervention did "not state facts 
sufficient to constitute a cause of action in intervention or any cause 
of action." The trial court having made the intervening complain- 
ant a party to the final judgment upon the merits, the latter has 
clearly the right to seek its review by a writ of error. Furthermore, 
the action on the part of the plaintiff had for its purpose the appro- 
priation of ail the defendant's property, or so much of it as was neces- 
sary to satisfy plaintiff's debt. The intervening complainant claimed 
a superior right to hâve its debt satisfied out of this property. If it 
had such a right, the déniai of the right to intervene was a practical 
déniai of ail relief to the petitioner. In such a case a writ of error 
will lie. Crédits Commutation Co. v. United States, 91 Fed. 570, 573, 
34 C. C. A. 12; s. c, 177 U. S. 311, 315, 20 Sup. Ct. 636, 44 L. Ed. 
782. 

The motion to dismiss the writ of error must therefore be denied. 

[3] Whether the complaint in intervention states facts sufficient to 
constitute a cause of action dépends upon the question whether the 
license tax due the United States could be recovered in a civil action. 
Section 460 of the Act of March 3, 1899, c. 429, as amended by the 
Act of June 6, 1900 (31 Stat. 321, 330, 331) provides: 

"That any person or persons, corporation or company proseeuting or at- 
tempting to prosecute any of the foUowing Unes of business wlthln the dis- 
trict of Alaska shnll flrst apply for and obtain liceuse so to do from a Dis- 
trict Court or a subdivision tbereof in said district, and pay for said license 
for the respective lines of business and trade as follows, to wit, * * * 
railroads, one hundred dollars iier mile per annum on each mile operated." 

Section 461 of the act provides : 

"That any person, corporation, or company doing or attempting to do 
business in violation of the provisions of the foregoing section, or without 
having flrst pald the license thereln required, shall be deemed guilty of a 
misdemeanor, and upon conviction thereof shall be fined, for the flrst offense, 
in a sum equal to the license required for the business, trade, or occupation ; 
and for the second offense, a fine equal to double the amount of the license 
reiiuired ; and for the tliird offense, three times the license required and im- 
prlsonment for not less than thirty days nor more than six months: Pro- 
\'lded, that each day business is donc or attempted to be done in violation of 
the preceding section shall constitute a separate and distinct offense." 

Section 474 of the act provides the method of procédure for the 
enf orcement of the license tax : 

"That prosecutions for violations of the provisions of this act shall be 
on information flled in the district court or auy subdivision thereof, or be- 
fore a ITnited States commlssioner, by the Iinlted States marshal, or any 
deputj' marshal, or by the district attorney or auy of hls assistants. Or 
such prosecution may be by and throush indlctment by grand jury, and It 
shall be the duty of cither of said ofîif-ers, ou the représentation of two or 
more reputable citizens, to file such lufonuation, or to présent the facts al- 
leged to constitute violadons of the law to the grand jury." 

In United States v. Jourden, 193 Fed. 986, 113 C. C. A. 606, this 
court held that this procédure was exclusive, and that a civil suit would 
not lie for selling liquors at wholesale. The procédure against a rail- 
road company for failure to pay its license tax is the same as against 
a wholesale liquor dealer, and, while the opération of a railroad differs 
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in many particulars from that of carrying on the business of a whole- 
sale liquor business, there is no différence in the method provided in 
the statute for the enforcement of the Hcense tax. 

We must therefore hold, under the authority of United States v. 
Jourden, supra, that the trial court was right in dismissing the com- 
plaint in intervention. 

The judgment of the court below is aiîfirmed. 



UNITED STATES v. SEWARD PENINSULA RT. CO. et al. 

(Circuit Court of Appeals, Nlntli Circuit. February 10, 1913.) 

No. 2,101. 

lilCENSES (I 31*) LiCENSE TAX ON OCCUPATION — ^LlEN. 

In the absence of a statute so provlding, the United States bas no lien 
for a license tax imposed on a corporation in a territory, nor can it main- 
tain a suit in the nature of a creditor's bill to fasten a lien on the prop- 
erty of the corporation on the ground of its insolvency without flrst 
establishing its claim by a judgment at law. 

[Ed. Note. — For other cases, see Licenses, Cent. Dig. § 65; Dec. Dig. 
§ 31.*] 

Appeal from the District Court of the United States for the Second 
Division of the District of Alaska; Cornélius D. Murane, Judge. 

Suit in equity by the United States against the Seward Peninsula 
Railway Company, the Trust Company of America, the Northwestern 
Development Company, and the JPioneer Mining Company. Decree 
for défendants, and complainant appeals. Affirmed. 

Action to déclare a Uoense tax imposed by statute upon the opération 
of a railroad a lien upon the property owiied by the railroad company ; that 
an injunction Issue to restrain the défendants the Northwestern Develop- 
ment Company and the Seward Peninsula Railway Company from taking 
further action in an action at law then pending ; and that a recelver be 
appointed to administer the aiïalrs of the company pending the décision of 
the case. 

B. S. Rodey, U. S. Atty., and N. H. Castle, Asst. U. S. Atty., both 
of Nome, Alaska (Elmer E. Todd, of Seattle, Wash., of counsel), for 
the United States. 

Ira D. Orton, of Seattle, Wash., and F. E. Fuller, G. J. Lomen, and 
O. D. Cochran, ail of Nome, Alaska, for appellees. 

William H. Gorham, of Seattle, Wash., for appellee Northwestern 
Development Co. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. The United States, immediately after 
filing its pétition for leave to intervene in the action at law just de- 
cided, filed in the same court its bill in equity against the défendants, 
the Seward Peninsula Railway Company, the Trust Company of Amer- 
ica, holding a mortgage on the property of the railway company, the 
Northwestern Development Company, plaintiff in the common-law ac- 

♦For other cases see same toplc & S ndmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tion, and the Pioneer Mining Company, lessee of the property and en- 
gaged in operating ail or some portion of the property. 

The indebtedness alleged in the action at lavv is repeated substan- 
tially in the bill of complaint. It is alleged further that, because of 
the sovereign relation of the complainant to the property, there is a 
lien in its favor upon ail of the property, plant, and equipment of the 
défendant for said license tax ; and that svich lien is prior and superior 
to ail rights, claims, deniands, and equities whatsoever or any or ei- 
ther of said Northwestern Development Company or other défendants. 
Varions acts of conspiracy are charged against the défendants, said 
acts of conspiracy liaving for their alleged object the defrauding of 
the plaintiff out of the license tax due from the railroad company to 
the complainant. It is also alleged that the railroad company is in- 
solvent ; that the aggregate of its property at a fair valuation is net of 
sufficient amount to pay its debts ; that a receiver should be appointed 
to take over the property of the railroad company and an injunction 
pendente lite issue restraining the parties in the common-law action 
from taking further action in that case. 

Upon an order to show cause ail the défendants appeared and de- 
murred to the bill of complaint. The court sustained the demurrer 
on the ground that the bill of complaint did not state facts sufficient 
to constitute a cause of action. Thereupon the court dismissed the bill. 

The case is hère upon appeal. 

We are not aware of any statute or rule of law giving the United 
States a lien for a license tax in a district or territory by reason of 
its sovereignty. The act of Congress of May 14, 1898, c. 299, 30 Stat. 
409 (U. S. Comp. St. 1901, p. 1575), granting right of way for rail- 
roads in Alaska, makes no such provision. Section 8 of the act pro- 
vides that the "right of way herein and hereby authorized shall not be 
assigned or transferred in any form whatever prior to the construction 
and completion of at least one-fourth of the proposed mileage of such 
railroad * * * as indicated by the map of location except by 
mortgages or other liens that may be given or secured thereon to aid 
in the construction th'ereof." 

There is no allégation in the bill of complaint making this provision 
of the statute applicable to plaintiff 's right of action, and there is cer- 
tainly nothing in the provision or in the gênerai scope of the statute to 
make a license tax due the United States a lien upon the property of 
the railroad company. The charge of a conspiracy on the part of the 
défendants to defraud the plaintiff out of its license tax is not suffi- 
cient to give the plaintiff an équitable lien for the tax, nor does the 
charge that the défendant railroad company has become insolvent cre- 
ate such a lien. 

The bill of complaint is in the nature of a creditor's bill. To the 
bill in that aspect there is the objection that it cannot be maintained 
until the United States has established its claim by the judgment of a 
court of compétent jurisdiction. The deniand as presented is a mère 
légal claim upon which the défendant is entitled to a jury triah 6 
Pomeroy's Equity Jurisprudence, § 882 ; Wait on Fraudulent Convev- 
ances & Creditors' BiUs, § 73; Smith v. Railroad Co., 99 U. S. 398, 
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401, 25 L. Ed. 437; Cates v. Allen, 149 U. S. 451, 457, 13 Sup. Ct. 
883, 977, Z7 L. Ed. 804. As we hâve seen, in the common-law action 
the United States has not only not reduced its claim to a judgment, 
but could not do so in such an action. The procédure provided by 
statute being exclusive, that procédure must be followed to enforce 
the payment of the tax. 

The decree of the court below is affirmed. 



McOARTHY et :il. v. CEXTKAIj DltEDGING CO. 

(Circuit Court of Apiieals. Second Circuit. February 10, 1913. On Reargu- 
iiieiit on (Question of Costs, April 15, 1913.) 

Xo. 27. 

1. SiriPPING (§ 76*) — CONTKACT FOR SERVICES UN RaISING SuXKEN Ve.SSEL — • 

Suit for Bheaoii. 

Evidence considered, in a suit to recover for services, including tliose 
of a diver, rendered in attempting to raise a sunlcen scow, iinder a con- 
tract for per diem compensation, in wtiich a cross-libel was filed for 
damages because of tlie alleged failure of tlie diver to properly perform 
tlie worlc lie undertoolî to do, wliicti rendered it iuefCective, and heli to 
in part sustain tlie claim of each party, and to entitle libelauts to re- 
cover for a part of tlie services, whlch were properly performed, and 
respondent to recover damages sustained through the négligent perform- 
ance of other portions of the work. 

[Ed. Note. — For other cases, see Shipplng, Cent. Dig. S? 323-325, 327- 
331 ; Dec. Dig. § 76.*] 

2. Damages (§ 123*) — Bbeach of Coktkact — Measure of Damages. 

Where, in such case, respondent abandoned the attemjjt to raise the 
scow by pumping it out, which failed only because the diver failed to 
properly stop a hole in the hull, and adopted a uevi' and more expensive 
method, it was not entitled to recover as damages the cost of raising the 
vessel by the Jatter method, but not to exceed the cost of eniploying an- 
other diver, who niight bave corrected the fault and rendered the work 
done effective. 

[Ed. Note. — For other cases, see Damaees. Cent. Dig. iiS 320-325; Dec. 
Dig. § 123.*] 

Appeal from the District Court of the United States for the West- 
ern District of New York; John R. Hazel, Judge. 

Suit in admiralty by Jeremiah J. McCarthy and James J. McCarthy 
against the Central Dredging Company, with cross-libel. Decree for 
libelants, and respondent appeals. Reversed. 

For opinion below, see 191 Fed..670. 

The libel was brought to recover compensation, at an agreed price 
of $35 per day, for the services of a diver, and $26, the agreed value 
of certain material supplied in connection with the diver's work. The 
cross-libel was for damages alleged to hâve been sustained by respond- 
ent in conséquence of the diver failing properly to perform the work 
he undertook to do. 

•For otier cases see same topjc & § kumbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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R. M. Calfee, of Cleveland, Ohio (Calfee & Fogg, of Cleveland, 
Ohio, of counsel), for appellant. 

J. B. Richards, of Bufïalo, N. Y. (Brown, Ely & Richards, of Buf- 
falo, N. Y., of counsel), for appellees. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

IvACOMBE, Circuit Judge. [1] Respondent's mud scow was sunk 
in 22 feet of water in Buffalo creek, and libelants made a contract to 
furnish a diver in their employ, one Marr, and to assist him in his 
work. The rate agreed upon was $35 per day. Marr and one of the 
McCarthys proceeded to the locaUty, and by direction of respondent 
the former descended and knocked out the dogs, which released the 
pockets of the scow, which had sunk fully loaded. He also aided in 
sweeping a cable underneath the scow, and then left for the day. An 
effort was made to lift the sunken craft with dredges, but it was un- 
successful. A few days aftervvards McCarthy and Marr, with their 
pumps and diving outfit, returned to the scow. In the meantime a car- 
penter, who did some diving, had been down and reported that the 
deck on the upstream end had been crushed in. Marr was directed 
there as the place of damage. It was the intention of the respondent 
to raise the scow by pumping, an opération which made it necessary 
first to patch up ail holes, so that, when the pump sucked out the water 
which had filled the air spaces, other water would not run in to take 
its place. Marr reported the conditions which he found, and set to 
work building over and patching up the broken end. A well was also 
built up from the other end, so that a pump could work. Marr looked 
and felt over the deck and sides of the scow, and reported that there 
were no morè holes. A 6-inch pump was installed and set to work. 
It proved very unsatisf actory and kept continually breakiiig down. So 
it was discontinued until a few days later, when a powerful 12-inch 
pump was procured and set to work with the 6-inch one. No lowering 
of the water in the well being observed, Marr again went down, and 
came up, saying he had located a hole in the deck near the well. He 
supplied himself with a plank 44 inches by 10 inclies and a strip of 
canvas, went down, and nailed them over the hole. Upon coniing up 
he reported that ail holes were stopped so far as he could find. The 
pumps were driven for some minutes more, but they made no impres- 
sion on the water in the well. Respondent thereupon, believing there 
was some hole in the bottom which could not be got at, sent away the 
pumps and gave up the attempt to raise her in that way. Subse- 
quently she was raised by jacks, and when her decks came up to the 
surface of the water it was discovered that the hole near the well had 
not been entirely covered by the plank. It further appeared that there 
were no holes in the scow's sides, pockets, or bottom, and that she 
was Sound and tight, except for the deck holes. 

Raising by jacks is a more expensive process than raising with a 
pump, and the cross-libel sought to recover the différence of cost be- 
tween the two methods as the damages alleged to hâve been sustained 
from Marr's imperfect work. The first day's work, knocking out the 
dogs, was properly done, and the $35 earned. The next job, building 
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up the broken ends, was we think sufficiently well donc to earn per 
diem for the eight days it took, and to recover for the materials used. 
One of the experts disclosed an easier and perhaps a better way; but 
there is not enough to condemn Marr's method. Moreover, he dis- 
closed his method, and no one objected to it. According to his 
method he did a workmanlike job. The évidence does not satisfy us 
that there was any leak through it sufficient to neutraHze the big pump. 
Ail experiments with the small pump may be disregarded. It was 
continually breaking down and unfit for service. This brings us to the 
last day. 

We are satisfied that Marr did not do his work, patching the hole 
near the well, in a workmanlike manner, and did not earn the $35. 
Bufifalo creek is very muddy, and it is difficult to detect anything by 
sight at a depth of 9 feet, where the deck lay, and there was much mud 
on the deck. If it were a question of failing to discover a hole under 
thèse circumstances, the situation might be différent. But he did find 
a hole, and knew it was a large one, since he provided himself with 
a pièce of plank 44 by 10 inches to nail over it. It seems to us that 
it would hâve taken a very little time and trouble to shovel ofï the 
mud sufficiently to allow the diver to feel around the edges, and thus 
détermine the exact size and shape of the hole, and, thèse once known, 
it would hâve been an easy job to cover it completely. 

Judge Hazel evidently accepted the story of Marr and McCarthy, 
who by request of respondent were présent when the scow was raised 
by jacks, that the uncovered part of the hole was trifling in extent — 
"about 10 inches where you could get your fingers in." We do not 
agrée with him. It is well established that there were no holes, except 
in the deck, and, if there were only this small leakage at the hole, the 
12-inch pump would very quickly hâve shown results in the well. The 
plank was fastened diagonally across the hole. Maybe it was not put 
on exactly as shown in the diagram submitted by respondent; but 
we are sure it was not put on as it should hâve been, and therefore 
left a space sufficient to neutralize the action of the 12-inch pump. 

[2] We are further of the opinion that libelants are bound to com- 
pensate the owner of the scow for the négligence of the diver in fail- 
ing properly to cover the hole. This would be the aniount it would 
bave cost (with perhaps some allowance" for delay) to send another 
diver down to go over the work. It is not claimed that libelants in- 
tentionally misled the owner, and the owner had no right, after a few 
minutes pumping and no further investigation, to abandon that method 
of raising the vessel and hold the libelant responsible for the large 
expense of raising the vessel in a différent way. If, when the pump 
failed to work, the diver had been sent down again, the trouble might 
readily bave been found and remedied. Or if another diver had been 
sent down, the same resuit might hâve followed. Certainly, if libel- 
ants had been told that, if any defects were found in Marr's work 
when the vessel came up, a claim would be made that they were liable 
to pay the expense of raising her in another way, they would hâve 
insisted (and we think they would bave the right to insist) upon fur- 
ther investigation and experiment. 
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The decree is reversed, with costs to respondent of this appeal, and 
cause remanded, with instructions to decree in conformity with this 
opinion. 

On Reargument on the Question of Costs. 

PER CURIAM. The respondent was wholly defeated in the court 
below, it being held that neghgent workmanship on the part of libelant 
was not proved. Respondent prevailed in this court, it being held that 
Hbelant was neghgent and that respondent was entitled to counterclaim 
for such damages as it could prove resuUed from such négligence. 
That being so, it would be un f air to compel it to bear the en tire cost 
of the appeal, in which it prevailed on the main question. Respondent, 
however, did not succeed in convincing this court that it was entitled 
to the measure of damages it contended for, and the record, brief s, and 
arguments were longer than they would hâve been, had it not endeav- 
ored to sustain an unreasonably large claim for damages. To that ex- 
tent its appeal was unsuccessful. 

Under thèse circumstances, it would seem fair to give appellant one- 
half costs of appeal. The mandate may be recalled and amended ac- 
cordingly. 



BOSTON & M. R. CD. v. MILLBE. 

(Circuit Court of Appeal s, Second Circuit March 10, 1913.) 

No. 196. 

1. Carriees (§ 315*) — Dbath of Passengeb — Proximate Catjse. 

Where défendant railroad company contracted to carry Intestate to 
D., Its failure to stop there in violation of its contract could not be 
held the proximate cause of decedent's death by being thrown from tbe 
car as the train passed D. ; and hence it was essential, to sustain a re- 
covery, that plaintifC's administrator prove an allégation of the déclara- 
tion that décèdent went on the platform as the train was slackening 
speed, and was thrown therefrom by the sudden jerUing of the train as 
It proceeded forward when the brakes were released. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1270, 1281, 1282 ; 
Dec. Dig. I 315.*] 

2. Cabeiees (§ 321*) — Death of Passenqee — Teial — iNSTEUcraoNS. 

Where, in an action for the death of a passenger by his being thrown 
from the platform by an alleged sudden jerk of the train, which failed 
to stop at his destination, after he had gone to the platform prepared to 
alight, défendant was entitled to the requested charge that, to entitle 
plaintiff to recover, the jury must be satisfied by the fair balance of the 
évidence that his intestate's injury was occasioned, as alleged in the déc- 
laration, by his being violently thrown from the car on which he was, 
standing; and there being no concession that there was such a sudden 
jerk, the court erred in refusing the request on the ground that défend- 
ant practically concèdes that, unless décèdent was guilty of contribu- 
tory négligence, défendant is liable, because it did not operate the train 
as it was bound to do under the decedent's transportatioa contract 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1247, 1320- 
1336, 1343; Dec. Dig. § 321.*] 

•For other cases see same tor'_" *■ S numbjih in Dec. & Anu. Diss. 1307 to date, & Rep'r Indexe» 
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3. Appeal and Eeror (§ 274*) — Présentation of Errob to Tbial Court. 

Defendant's request being inconsisteiit with the alleged concession 
stated by the court, defendant's exception to the refusai of the request 
was sufticient to entltle It to a reversai for the error in refusai of the 
request, without further calling the court's attention to its misstatement 
of plaintiff's position. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 1591, 
1592, 1605, l(i06, 1607, 1624, 1633-1645; Dec. Dlg. § 274.*] 

In Error to the District Court o£ the United States for the Dis- 
trict of Vermont ; James L. Martin, Judge. 

Action by Adin F. Miller, as administrator, etc., of J. Arms Miller, 
deceased, for vvrongful death, against the Boston & Maine Railroad 
Company. Judgment for plaintiiï, and défendant brings error. Re- 
versed. 

John G. Sargent, of Ludlow, Vt., and Wm. B. C. Stickney, of Rut- 
land, Vt., for plaintifï in error. 

Clarke C. Fitts, Hermon E. Eddy, and Harold E. Whitney, ail of 
Brattleboro, Vt., for défendant in error. 

Beifore LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. [1 ] It was the duty of the défendant un- 
der its contract with the plaintifï's intestate to stop its train at Dum- 
merston station. The défendant failed in the performance of this 
duty and became responsible for ail damages occasioned thereby, as 
for example, delay and expense. But that the deceased would be 
thrown from the train was not the natural and probable conséquence 
of the failure to stop. Such failure in itself was not the proximate 
cause of the accident. Something more was necessary. This was 
recognized by the plaintifï in framing his déclaration. Each count 
allèges the breach of contractual obligation and then goes on to 
charge in slightly varying language that the défendant slowed its 
train as if to stop at the station and then suddenly and violently 
started it up and so threw the plaintifï's intestate from the platform 
and killed him. The défense pleaded was a gênerai déniai. 

It appears from the record that upon the trial évidence was ofïered 
by the plaintifï in support of his allégations to the efifect that the train 
did slacken its speed at Dummerston station and then after the de- 
ceased had gone upon the platform, started with a jerking motion. 
So it appears, on the other hand, that the défendant "claimed and the 
defendant's évidence tended to show that there was no irregular 
motion or sudden jerk of the train after the brakes were released at 
Dummerston." 

Tlius upon the pleadings and the évidence the question was pre- 
sented for the jury whether the défendant, in addition to breaking 
its contract with the plaintifï's intestate, so negligently operated its 
train as to lead him into a place of danger and then throw him ofï. 

[2] The défendant requested the court to charge the jury as fol- 
lows: 

"Xhat to entitle the plaintiff to recover the ,1ury must be satisfled by a fair 
balance of évidence that the plaintiff's intestate's injury was occasioned as 

■ ■ > 

'For other cases see same topic & § humber in Dec. & Am. Diga. 1907 to date. & Rep'r Indexes 
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alleged in the déclaration by reason of the plaintiff's intestate beiug violently 
thrown £rom the car upon whicb he was standing." 

This request was a proper one. The plaintiff ivas bound to estab- 
lish the averments of his déclaration that his intestate was injured by 
being thrown from the train. The trial judge apparently recognized 
that the request was proper but said: 

"The reason why I don't comply with that request is that the défendant 
practically concèdes that unless the deceased was gnilty of contrihutory nég- 
ligence, the défendant company is llable because tbey dld not operate that 
train as they were in duty bound to do under the contract." 

The défendant excepted to this refusai "and to the charge as given 
relating to the subject-matter of said requests." 

Deciding this case upon the record — as we must — we are con- 
strained to hold that the trial judge erred in his refusai to charge as 
requested. No concession appears anywhere that the défendant was 
négligent as charged in the déclaration. The only concession shown 
is that the défendant did not dispute that it failed to stop the train 
at Dummerston according to its contract. But, as already pointed 
out, it also claimed that there was no sudden jerk of the train. In 
other words we can find nothing in the record to show that the de- 
fendant intended to abandon one of the thebries upon which it had ap- 
parently def ended the case, viz. : that while it had broken its contract 
with the deceased, such breach did not cause the injury, and to rely 
altogether upon the défense of contributory négligence. 

[3] The remaining inquiry is whether this error calls for a reversai 
of the judgment. We agrée with the défendant in error that, as a 
gênerai rule, where a judge makes a statenient in his charge as to 
concessions made by the parties upon the trial, any party who daims 
that his position has been misstated, should immediately call the 
matter to the attention of the judge so that a correction can be made. 
Thus in the présent case if the request in question had not been made 
we might not regard as showing réversible error the statenient in 
the fîrst part of thé charge which apparently went unchallenged, that 
the défendant had practically conceded its négligence. But the re- 
quest made was entirely inconsistent with the concession stated by 
the judge in denying it and the défendant thereupon excepted not only 
to the déniai but to that which was said in making it. It would un- 
doubtedly hâve been better if the defehdant had then specifically pointed 
out that the court misunderstood its position but in view of the re- 
quest and the character of the exception, we cannot say that it was 
obliged to do more to protect its rights. And that the error was 
prejudicial is obvions because it permitted a verdict against the de- 
fendant without proof that its négligence caused the accident. 

This error alone makes a reversai necessary and we are not re- 
quired to examine at length the other assignments. But as a new 
trial will follow, it is proper to say that we havecarefully examined 
the record and are of the opinion that the évidence presented was 
sufficient to warrant the submission of the questions of négligence and 
contributory négligence to the jury. 

The judgment of the District Court is reversed. 
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CLEGG V. ST. LOUIS & S. F. R. CO. 
(Circuit Court of Appeals, Eighth Circuit. February 26, 1913.) 

No. 3,85î. 

1. Carriers (§ 218*) — Injurt to Live Stock — Notice — Condition of Claim. 

A provision in a live stoclî blll of lading coverlng an Interstate stiip- 
ment tliat it should be a condition précèdent to the reoovery of any dam- 
age for delay, loss, or injury to the stock that the shipper should give 
notice in writing of the claim therefor to some gênerai otlicer or nearest 
station agent of the carrier, or to the agent at destination or some gên- 
erai agent of the delivering Une, before the stock is renioved from tbo 
point of shipment or place of destination and mingled with other stock, 
such notification to be served within one day after the delivery of the 
stock at destination, and that a failure to fuUy comply with sueli provi- 
sions should be a bar to the recovery of any and ail such claims, was 
a reasonable and valid provision, and a failure to comply therewith fa- 
tal to the shipper's claim. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 674-696, 927, 
928, 933-9i9; Dec. Dig. § 218.*] 

2. Carriers (§ 218*) — Interstate Transportamon — Live Stock Bill of 

Lading — Carbibr's Agent — Authority to Waive Provisions. 

A provision of a live stock bill of lading covering an Interstate ship- 
ment that no agent of the carrier had authority to waive, modify, or 
amend any of the provisions of the contract was valid ; and hence the 
action of the carrier's gênerai claim agent in merely negotiating with 
plaintifC for the settlement of his claim did not constitute a waiver of 
a provision In the bill requiring service of notice of claim on some gên- 
erai ofRcer or station agent of the delivering carrier within one day 
after delivery. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 674-696, 927, 
928, 933-949; Dec. Dig. § 218.*] 

3. Carriers (§ 32*) — Transportation of Live Stock — Interstate Sihpment 

— Agbeement to Eîxpedite Transportation. 

Where an Interstate carrier had not established and published a rate 
for spécial expédition in the tran.sportatlon of cattle to inarket, an oral 
agreement to expedite a shipment for which the regular established rate 
for ordlnary transportation was charged was void as a discrimination, 
in violation of Elkins Act Feb. 19, 1003, c. 708, 32 Stat. 847 (U. S. Comp. 
St. Supp. 1911, p. 1309), and therefore unenforceable. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 83-85; Dec. 
Dig. § 32.*] 

In Error to the District Court of the United States for the Eastern 
District of Oklahoma; Ralph E. Campbell, Judge. 

Action by Thomas J. Clegg against the St. Louis & San Francisco 
Railroad Company. Judgment for défendant, and plaintiff brings 
error. Affirmed. 

H. B. Martin, Charles E- Bush, and John Y. Murry, ail of Tulsa, 
Okl., for plaintiff in error. 

W. F. Evans, of St. Louis, Mo., and R. A. Kleinschmidt and J. H. 
Grant, both of Oklahoma City, Okl., for défendant in error. 

Before SANBORN, Circuit Judge, and Wm. H. MUNGER and 
TRIEBER, District Judges. 

♦For other cases see same topic & § numbbb In Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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Wm. H. MUNGER, District Judge. This action was brought to 
recover damages by reason of the delay of the défendant in delivering 
at the National Stockyards in the state of IlHnois certain cattle shipped 
by the plaintiff over the railroad of défendant from the station at 
Drace, in the county of Noble, 0kl. Plaintiff, in his pétition, set forth 
20 causes of action. The first cause of action alleged : 

"That on the 29th day of July, 1907, at tlie defendant's station of Drace, 
in Koble county, Olclalionia ïerritory, tlie plaintiff delivered to tlie défend- 
ant, as a comnion carrier as aforesald, and the défendant then and tliere 
received from tlie plaintiff, one hnndred and eleven (111) head of fine fat 
beef cattle, of the value of fifty ($50.00) dollars per liead ; and the défend- 
ant thereupon agreed that it would safely, securely, and expeditiously carry 
and convey from said station of Drace to tlie National Stockyards, in the 
state of Illinois, said cattle, and deliver the same to the plaintiff 's agents at 
the said National Stockyards in tiine to be marketed at said last-named 
place on the 31st day of July, 1907. Ail for reaosnable hire and reward to 
said défendant in that behalf paid and agreed to be paid by plaintiff. That 
the défendant by the exercise of reasonable diligence and care could hâve 
delivered said cattle to this plaintiff at the said National Stockyards on the 
said 31st day of July, 1907, but instead of so doing the défendant negli- 
gently delayed said shipment until the Ist day of Àugust, 1907. That by 
reason of said delay in said shipment said cattle were caused to shriuk. 
* * * That by reason of the preniises iilaintiff was damaged in tlie sum 
of two hundred and twenty-two and 86/100 ($222.86) dollars." 

It was stipulated by the parties that the other 19 causes of action 
were similar and need not be printed in the record, but that the judg- 
ment, based upon the pleadings relative to the first cause of action, 
should govern as to the remaining 19 causes of action. 

The answer of the défendant set up that the shipment was under 
and by virtue of a certain printed and written contract, which it set 
forth, and which contained, among other things, a provision that the 
shipment in question was under a limited liability contract accepted by 
plaintiff in considération of receiving a lower rate of freight. The 
eleventh clause of the contract provided : 

"That as a condition précèdent to a recovery for any damages for delay, 
loss, or injury to live stock covered by this contract, the second party will 
glve notice in writing of the claim therefor to some gênerai offlcer or nearest 
station agent of the flrst party, or to the agent at destination, or some gên- 
erai olHcer of the delivering liue, before sucli stock is removed from the 
point of shipment or from the place of destination, and before such stock 
is mingled with other stock, such written notification to be served wlthin 
one day after the delivering of sucla stock at destination, to the end that 
such claim shall be fully and fairly investigatod. and that a failure to fully 
comply with the provisions of this clause shall be a bar to the recovery of 
any and ail such claims." 

The contract further contained the following provision: 

"No agent of this company has any authority to waive, modify, or amend 
any of the provisions of this contract, or to agrée to ship said cars by any 
particular train, or to reach any particular inarket, or furnish any particular 
kind of cars, or to furnish cars on any particular day, which the carrier 
hereby expressly déclines to do." 

The answer set up that the notice provided for in the contract was 
not given within the time required. Plaintiff', in its reply, sought to 
avoid thèse provisions of the contract, and the failure to give tlae no- 
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tice as stipulated, by pleading that one J. E, Leith, who vvas the gên- 
erai freight claim agent of the défendant, with full authority to handle, 
deal with, and adjiist ail claims against the défendant arising from 
the handling of live stock and freight, received notice of plaintifï's 
claim vvithout objection as to the time of présentation, or the manner 
and form thereof, and that he negotiated with the plaintiff, both 
orally and in writing, on the subject of said claim; that by reason 
thereof the défendant waived the terms of the eleventh paragraph of 
said contract. A gênerai demurrer was sustained to this reply, and 
judgment thereafter entered for défendant on the pleadings. Plain- 
tiff brings the case hère by writ of error. 

[1, 2] We are clearly of the opinion that the eleventh provision in 
the contract above quoted, relative to giving notice, was a valid one, 
and the failure to give the notice fatal to plaintifï's right to recover. 
Cau V. Texas & Pac. Ry. Co., 194 U. S. 427, 24 Sup. Ct. 663, 48 L. 
Ed. 1053; Hart v. Penn. R. R. Co, 112 U. S. 331, 5 Sup. Ct. 151, 
28 L. Ed. 717 ; Arthur v. Texas & Pac. Ry. Co., 139 Fed. 127, 71 
C. C. A. 391 ; St. Louis & S. F. R. Co. v. Phillips, 17 Okl. 264, 87 Pac. 
470; Railway Co. v. Kirkham, 63 Kan. 255, 65 Pac. 261. The pro- 
vision in the contract that no agent of the company had any authority 
to waive, modify or amend any of the provisions of the contract was 
also a valid provision, and the action of Leith, the gênerai freight 
claim agent of the défendant, in simply negotiating with the plaintifï, 
was not a waiver of that provision of the contract. Assurance Co. v. 
Building Ass'n, 183 U. S. 308, 22 Sup. Ct. 133, 46 L. Ed. 213 ; Sulli- 
van V. Mercantile Town Mut. Ins. Co., 20 Okl. 460, 94 Pac. 676, 129 
Am. St. Rep. 761 ; Ry. Co. v. Kirkham, supra. 

[3J The shipment in question was an Interstate commerce shipment, 
and the parties could make no valid oral agreement with référence 
to expediting the shipment, unless regular rates had been established 
and published for spécial expediting, and no claim was made that any 
such rate had been established and published. In Chicago & Alton 
Ry. Co. V. Kirby, 225 U. S. 155, 32 Sup. Ct. 648, 56 L. Ed. 1033, it 
was held that to agrée with a particular shipper to expedite a ship- 
ment at regular rates, where no rate bas been published for the spécial 
expediting, was a discrimination, and as such a violation of Elkins 
Act Feb. 19, 1903, c. 708, 32 Stat. 847 (U. S. Comp. St. Supp. 1911, 
p. 1309), and that relief on such a contract would be denied; that the 
broad purpose of the Commerce Act, to compel the establishment of 
reasonable rates and uniform application, will not be defeated by sanc- 
tioning spécial contracts, giving spécial advantages to particular ship- 
pers ; that to guarantee a particular connection and transportation by 
a particular train amounts to giving a préférence, when not open to ail, 
and provided for in the published tarifïs, and under the Elkins Act is 
an illégal discrimination. 

Such being the law, the judgment of the court below was right, 
and is affirmed. 
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TEMPLE T. SHAW et al. 

SHAW et al. v. TEMPLE. 

(Circuit Court of Appeals, Fifth Circuit. February 25, 1913. On Pétition 
for Rehearlng, March 25, 1913.) 

Nos. 2,367, 2,403. 

COVENANTS (§ 28*) — WaRKANTY — CONSTRUCTION JoiNT OR SEVERAL. 

Where, in an action for breach of warrauty of title, it was admitted 
that the title of tlie défendants came from a source other than that of 
certain grantors, who were nonresldeuts, and that défendants recel ved 
one-half of the purchase price of the land, to which the title was claimed 
to hâve failed, and the nonresidents received the other half, that the 
fee-slmple title to an undivided one-half was in the nonresldeuts jointly, 
an undivided one-fourth in défendant B., and the other one-fourth in 
two other grantors jointly, except as dlvested by adverse possession, a 
warranty of sueh grantors was severable, and not joint. 

[Ed. Note. — For other cases, see Covenants, Cent. Dig. §§ 27, 28 ; Dec. 
Dig. § 28.*] 

In Error to the District Court of the United States for the South- 
ern District of Texas ; Waller T. Burns, Judge. 

Action by T. L. L. Temple against Carey Shaw and others. A judg- 
ment was rendered in favor of défendants, and both parties bring er- 
ror. Affirmed, and rehearing denied. 

Geo. C. Gréer and F. D. Minor, both of Beaumont, Tex., for plain- 
tifï. 

L. A. Carlton and John G. Logue, both of Houston, Tex., for de- 
fendants. 

Before FARDEE and SHELBY, Circuit Judges, and NEWMAN, 
District Judge. 

FER CURIAM. Both writs of error are sued out in the same case 
and to reverse the same judgment. On considération of the tran- 
scripts and briefs, we iind no réversible error in the rulings and judg- 
ment of the trial judge. 

It follows that in each of the above entitled and numbered cases 
the judgment is affirmed, with costs. 

On Fetition for Rehearing. 

While the suit is one on a joint warranty of title to recover for a 
defective title to a limited portion of the lands conveyed, the judicial 
admission by the plaintifï in the court below — ■ 

"that the title of the défendants in tbis suit came from a source dilïereut 
from that of Evelyu C. Iloward, Mrs. Aima K. B. Miller, and Samuel B. 
Foard, alleged in the plalntiffi's pétition in this case as uourosldents of the 
State of Texas, and out of the jurisdictlon of tbis court, and the further ad- 
mission of the plalutiff that the défendants in this suit received one-half 'of 
the purchase piice ot tlie :i>-0 acres to wbicli title is alleged by plalutiff to 
bave failed, and tbe said nunvesidents. Evelyu C. Howard, Anna R. B. Mil- 
ler, and Samuel B. Foard. received ilie other one-half part of said pur- 
cjiase moiiey. and the furtb.er :u!iiiissi()n tliat the fee-siuiplc title to said land 
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was on May 17, 1905, an undivided one-half in the said Evelyn C. Howard, 
Anna R. B. Miller, and Samuel B. Foard Jolntly, an undivided one-fourth in 
the défendant, Mrs. Hattle Byars, and an undivided one-fourth in Carey 
Shaw and Friench Simpson, jointly, except in so far as same might hâve 
been divested out of them by the adverse possession of one Henry Smith" 

— warranted the trial judge to construe the contract of warranty as 
severable and not joint. 

The pétition for rehearing is denied. 



NELSON V. BAY S. S. CO. et al. 

(Circuit Court of Appeals, Fifth Circuit. April 8, 191.0.) 

No. 2,343. 

Collision (§ 85*) — Steam Vessel m Fog — Fai'lt. 

A steamer passlng dowu from Mobile to the bay iu the daytime in a 
fog and near the west shore came into collision with a schoouer coming 
up in tow alongside a launch. The steamer was proceediug at half speed, 
about four miles an hour, and had a lookout, and kept soundlug fog sig- 
nais, and she did not see or hear the other vessels until they were within 
about 75 feet, atid then at once reversed. Held insufficlent to show that 
the steamer was at fauit. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 166, 169; Dec. 
Dig. § 85.* ■ 

Collision rules, speed of steamers in fog, see note to The Niagara, 28 
C. C. A. 532.] 

Appeal from the District Court of the United States for the South- 
ern District of Alabama; Harry P. Toulmin, Judge. 

Suit in admiralty by Frank Nelson, as owner of the fishing schooner 
Marietta, against the Bay Steamship Company, claimant of the steam- 
er James A. Carney. From a decree in favor of respondent, dismiss- 
ing the libel (192 Fed. 216), libelant appeals. Affirmed. 

Foster K. Haie, Jr., and T. M. Stevens, both of Mobile, Ala., for 
appellant. 

Palmer Pillans, of Mobile, Ala., for appellees. 

Before FARDEE and SHELBY, Circuit Judges, and SHEPPARD, 
District Judge. 

PER CURIAM. From a considération of the évidence in the tran- 
script, we conclude that the steamboat James A. Carney was vi'ith- 
out fault in the collision with the schooner Marietta and the gasoline 
launch Gertrude, and therefore we concur with the District Judge in 
his opinion and decree. 

Affirmed. 

*For other cases see same topic & § numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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CARBORTJSDUM CO. v. ELECTRIC SMI-^LTING & ALUMIXUM CO. 

ELECTRIC SMELTING & ALUMINUM CO. v. OAEBORUXDDM CO. 

(Circuit Court of Appeals, Third Circuit. MarcU 15, 1913.) 

No. 1,491. 

1. Patents (§ 32S*) — I.MFRiNfiEirE.XT — Electric Sjieltino Pbocess. 

The Cowles patent, No. 310,795, for a process of smelting ores or 
metalliferous couipouuds by au electric current, givlng it tlie libéral con- 
struction to whicli it is eutitled, hcld lufriuged. 

2. Patents (S 318*) — Infringement — Profits Recovebable. 

Ou au accountiuiï for profits, aud not for dauiaf;es, for infringement of 
H process patent, wbere profits to the Infringer are impossible, save 
tlirougli his infringement, he must be treated as a trustée ex nialeficio, 
aud can withhold none of his gains from the patentée. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 5CG-570; Dec. 
IMg. § 318.*] 

3. I'atents (§ 318*) — IxFRiNGEMBXT — Recovery OF Proïhts. 

On an accounting for profits, the fact that the owuer of the patent has 
not used the thing pateuted is inuuaterlal. 

[Ed. Note. — Eor other cases, see l'ateuts, Cent. Dlg. §§ 566-576; Dec. 
Dig. § 318.*] 

4. Patents (§ 283*) — Infringement — Liability for Profits — Process Pat- 

ents. 

Whefe a valid process patent lias beeu granted aud applled by the 
patentée to the production of au article, thougli not ou a commercial 
scale, but there has been no abaudonment hy him of the rlght to apply 
the process to the production of the article on such scale, and the ar- 
ticle can be produced only by the use of that process, an infringer who 
so uses it is not relieved from llabillty in whole or in part by obtaiu- 
ing a later patent on the product. 

[Ed. Note.-— For other cases, see Patents, Cent. Dig. §§ 440-450, 452; 
Dec. Dig. § 2&3.*] 

5. Patents (§ 318*) — Infringement — Accounting for Profits. 

Taxes aud Insurance premiunis paid by an infringer are not iisually 
allowable to him ou an accounting for profits, but are so allowable where 
they were paid ou a plant devoted solely to the iufrlnglng business, the 
entire profits of which hâve been awarded to the patent owner. 

[Ed. Note. — For other cases, see I'atents, Cent. Dig. §§ 566-576; Dec. 
Dig. § 318.* 

Accounting by infringer for profits, see note to Breckill v. Mayor, etc., 
of City of New York, 50 C. C. A. S.] 

Young, District Judge, dissenting lu part. 

Appeal from the District Court of the United States for the West- 
ern IDistrict of Pennsylvania ; Joseph Biiffington, Judge. 

Suit in equity by the Electric Smelting & Aluminum Company 
against the Carborundum Company. From the final decree, both par- 
ties appeal. Reversed. 

See, also, 83 Fed. 492; 102 Fed. 618, 42 C. C. A. 537; 189 Fed. 710. 

Francis C. McMillin, of Cleveland, Ohio, for plaintifï Electric 
Smelting & Aluminum Co. 

Marshall A. Christy, of Pittsburgh, Pa., for défendant. 

•For other cases see same topio & S nvmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Before GRAY, Circuit Judge, and BRADFORD and YOUNG, Dis- 
trict Judges. 

BRADFORD, District Judge. Thèse appeals hâve been taken f rom 
a final decree of the Circuit Court of the United States for the West- 
ern District of Pennsylvania made February 21, 1911, confirming the 
report of a master on an accounting of profits for patent infringement 
ordered by that court, in this case December 7, 1900. 189 Fed. 710. 
The original suit for infringement was brought by the Electric Smelt- 
ing and Aluminum Company, hereinafter called the complainant, 
against The Carborundum Company, hereinafter called the défend- 
ant, for infringement of three United States patents, No. 319,795 for 
"Processes for Smelting Ores by the Electric Current," No. 319,945 
for "Electric Smelting Furnaces," and No. 335,058 for "Electric Fur- 
naces and Method of Operating the Same." The two first named 
patents were issued to Eugène H. Cowles and Alfred H. Cowles June 
9, 1885, and the last named patent to Alfred H. Cowles January 26, 
1886, and ail of thèse patents were assigned to the complainant. At 
the final hearing in the Circuit Court the charge of infringement of 
patent No. 335,058 was abandoned, and that court held that neither 
of the other two patents had been infringed. 83 Fed. 492. On appeal 
to this court the decree of the Circuit Court was in May, 1900, affirmed 
as to patent No. 319,945, but reversed as to patent No. 319,795; it 
being held by this court that claims 1, 2 and 4 of the last named patent 
had been infringed by the défendant, and the case was referred by 
the court below pursuant to the decree of this court to a master for 
an accounting of profits derived by the défendant from the infringe- 
ment. The défendant thereafter and while the case was in the hands 
of the master adopted, January 1, 1901, what it claimed to be a dif- 
férent and non-infringing process, and in the language of its counsel, 
"did it almost on the instant," and claimed that it was not bound to 
account for any profits derived from its manufacture and sale of car- 
borundum after December 31, 1900, as at that time it discontinued 
using the process held to hâve been infring;ed. This claim the com- 
plainant dénies, contending that the alleged new process was a clear 
infringement of patent No. 319,795. The master decided in December, 
1906, that the alleged new process was not an infringement of that 
patent, limited the accounting to December 31, 1900, and made an 
award of $22,411.62 in favor of the complainant, ail of which was 
confirmed by the court below. Before taking up the question of the 
sufficiency of the sum awarded to the complainant as profits during 
the accounting period up to and including December 31, 1900, we shall 
briefly consider whether the défendant was not thereafter guilty of 
infringement of the complainànt's process for which it should hâve 
been compelled to account. 

[1] We think the court below was in error in holding that the pro- 
cess employed by the défendant from and including January 1, 1901, 
to June 9, 1902, the date of the expiration of patent No. 319,795, was 
not an infringement of that patent, and that the complainant was not 
entitled to profits gained by the défendant from the use of that process 
during that period. This court in and by its decree in 1900 reversed 
203 F.— 62 
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the decree of the court below and decided that claims 1, 2 and 4 of that 
patent were valid and had been infringed by the défendant. Thèse 
claims are as follows : 

"1. The methoû of geuerating beat for metallurgical opérations herein de- 
scrlbed, which consists in passing au electric cnrrent througli a body of 
broken or pulverized résistance niaterial tbat fornis a continuons part of tlie 
electric circuit, tbe ore to be treated by the proceiss being brought into con- 
tact with the ijroken or pulverized résistance material, whereby tire beat is 
generated by the résistance of the broken or pulverized body throughout its 
mass, and the opération can be performed solely by means of electrical en- 
ergy. 

"2. The method of smelting or redueing ores or metalliferous compounds 
herein described, which consists in subjectiiig the ore in the présence of car- 
bon to the action of beat generated by passing an electric current through 
a body of broken or pulverized résistance material that forms a continuons 
part of the electric circuit, the ore being in contact with the broken or pul- 
verized résistance material, whereljy the ore is reduced by the combined ac- 
tion of the Carbon and of the beat generated solely by the résistance of the 
broken or pulverized body throughout its masê. 

"3. The method of smelting or redueing ores or metalliferous compounds 
herein described, which consists in subjecting the ore in the présence of a 
redueing agent to the action of beat generated by passing an electric cur- 
rent through a body of broken or pulverized résistance material that forms 
a continuons part of the electric circuit, the ore being in contact with the 
broken or pulverized résistance material, whereby the ore is reduced by the 
combined action of the redueing agent and of the beat generated solely by 
the résistance of tbe broken or pulverized body throughout its mass." 

The claims of the patent should be liberally construed for reasons 
heretofore given by this court in this suit, as follows : 

"On careful examination we bave failed to fiud in any patent, publication 
or other niatter alleged as an anticipation or as showing the prior art, a 
practical process for metallurgical or analogous opérations Involving the use 
of a discrète body of conductive but résistant material rendered incandescent 
by the passage of an electric current and mlxed or otberwise in contact with 
the material to be treated. This is the broad, underlying idea of the pro- 
cess patent in suit, and is well covered by its claims. The Messrs. Cowles 
were the first to invent and use this process and the patent must be sus- 
tained. It is a merltorious one and its claims are entitled to considérable 
liberalty of construction." 

This court bas declared in this case in relation to the core used by 
the défendant : 

"The use of the central core of résistance material is within the process 
of the appellant under claims 1, 2 and 4. Thèse claims require merely con- 
tact in contradistinction to a mixture betweeu the résistance material and 
material to be treated, and it is immaterial whether, under those claims the 
body of résistance material assumes the forni of a central core or any otlier 
shape, so long as it is in contact with the material to be treated, is discrète, 
granular or pulverized in its composition, 'is rendered incandescent through 
the passage of electric current through its mass or over its area, and thereby 
affords the beat to eft'ect the desired end." 

And further: 

"If claims 1, 2 and 4 are broad enough to inclnde actnal contact of any 
kind between the two materials, the résistance material forming part of the 
electric circuit may be in contact with the material to be treated, whether 
in the form of a core or several cores, or of strata, or in any other form, 
to secure the most effective opération of tlie process under varyiug condi- 
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tioDs iiivo)\-iiig tlie nature of the material to be treated, amouiit of the 
charge/' etc. 

And in the description of the patent it is stated : 

■'ïhe scope of this invention is not limited by the degree of granulation, 
as tbat may vary with the conditions of the case, and with a large furnace 
and a powertul current the size of the carbon particles may pass beyoud what 
is ordinarily understood by the term 'grauular' aud be in fact pièces of car- 
bon of considérable size." 

The défendant in its alleged new process ernployed a block core con- 
sisting of a number of blocks of electric-light carbon, each thirty-two 
inches long and four by four inches in thickness. They are arranged 
in "zig-zag" fashion and the ends of each two blocks forming a V rest 
upon a carbon block from twelve to fourteen inches long, and four 
by four inches in thickness, called a connector block. A large quan- 
tity of fine granular or pulverized carbon, or graphite, is disposed be- 
tween the carbon blocks and around their ends on the connector blocks, 
and also a large quantity of granular or crushed coke is disposed at 
each end of the furnace to convey the electric current to and from the 
électrodes to the block core, that core being in electrical connection 
with the électrodes at each end of the furnace. Notwithstanding the 
différence in the arrangement of the résistance material we are satisfied 
on the évidence that the alleged new process practiced by the défend- 
ant since December 31, 1900, is the process, the use of which by the 
défendant this court held to infringe claims 1, 2 and 4 of patent No. 
319,795; the mère mechanical différence in the form and arrangement 
of the core not serving to affect or change the nature of the process 
or to shield the défendant from responsibility. The défendant must, 
therefore, be required to account to the complainant for ail profits 
gained by the former from its manufacture of carborundum under 
the alleged new process, and its sale, from and including January 1, 
1901, to June 9, 1902. 

The sum of $22,411.62 awarded to the complainant by the court be- 
low as the amount of profits it was entitled to receive from the de- 
fendant on the accounting up to and including December 31, 1900, was 
ascertained by the master in the f ollowing manner : He found from 
the évidence including the testimony of expert accountants on both 
sides that the total net profits of the défendant during the accounting 
period from its carborundum opérations and opérations including the 
use of carborundum, after déduction by the défendant of certain items 
of expense, amounted to $78,635.18. The items of expense above re- 
ferred to were $7,477.09 paid by the défendant for taxes, $8,305.35 
paid by the défendant for insurance, and $10,108.12 charged on its 
bocks for dépréciation, aggregating $25,890.56. The master found 
that the above three items had been improperly deducted from the 
profits so made by the défendant during the accounting pexiod and 
added their sum to the $78,635.18, making the total net profits $104.- 
525.74. To the disallowance by the court below of the above three 
items the défendant has assigned error. After disallowing the above 
items claimed by the défendant the master deducted from the $104,- 
525.74, representing total profits, 49.55% thereof, or $50,792.51 for 
"profit properly belonging to the invention of the défendant of the 
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product, carborundum itself ," and "the profit belonging to the inven- 
tion of défendant of the bonding material, that under the évidence 
made the great bulk of the sales of carborundum possible by the de- 
fendant Company." After deducting from the total profits the above 
sum of $50,792.51 the master apportioned to the complainant, but sub- 
ject to further déduction, the remaining 50.45%, amounting to $52,- 
733.23. This appôrtionment was arrived at by ascertaining that the 
cost of the entire output of the defendant's business during the period 
of infringement was $469,665, and that the cost of making carborun- 
dum, including its cleaning, crushing, grading and préparation for sale, 
was $236,944.53, or 50.45% of the total cost of the defendant's output, 
and by assuming that "each dollar of expenditure by the défendant 
earned an equal amount of profit." He then proceeded to deduct from 
the above sum of $52,733.23 15% thereof as representing the différ- 
ence between the "whole cost of carborundum production" and the 
'■furnace cost," being $7,909.99, leaving a balance, subject to further 
déduction, of $44,823.24 as "the part of the profits to which the use 
of complainant's process in the production of carborundum contrib- 
uted, after considération of the foregoing éléments as entering into 
that profit." The master next proceeded to deduct one-half of the 
above sum of $44,823.24 as the amount of the supposed contribution 
to the defendant's profits through its ownership of an Acheson patent 
and its re-issue for carborundum granted subséquent to the issuance 
of patent No. 319,795 in suit, and awarded to the complainant the re- 
maining half, namely, $22,411.62 as the total amount it was entitled 
to receive under the accounting ordered by the court below pursuant 
to the decree of this court, together with the costs of accounting. The 
master allowed interest on the above sum so awarded to the complain- 
ant from the confirmation of his report. And the court below in its 
decree of February 21, 1911, confirming the master's report ordered 
that the défendant recover of the complainant "the costs of the taking 
of proof s bef ore the master with respect to the charge of infringe- 
ment by it, subséquent to December 31, 1900, and that the défendant 
hâve exécution therefor," and further ordered that "the fées and ex- 
penses of the master, to be hereafter fixed, be equally divided between 
the parties * * * and exécution to issue therefor." 

The complainant contends that in addition to such sum as may be 
decreed to it for profits made by the défendant from its infringement 
of patent No. 319,795 during the period from December 31, 1900, to 
June 9, 1902, the complainant is entitled to recover from the défend- 
ant the above sum of $104,525.74 without déduction. This conten- 
tion is based upon two grounds : First, that whatever profit there is 
or bas been in the defendant's business bas been derived solely through 
its infringement of the complainant's process, and, secondly, that, if 
it be assumed that the first ground is untenable, there bas been such 
négligence on the part of the défendant in failing to keep accounts 
showing the amount of profit derived by it from the infringement, that 
the complainant is entitled to recover the total profits of the defend- 
ant's business. The first of thèse grounds we think is well taken. It 
clearly appears from the évidence that the business of the défendant 
is based upon and practically confined to the manufacture and sale of 
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carborundum in oiie form or another. As stated by the court below in 
its opinion (189 Fed. 710) as to a proper form of decree to be made 
under the décision of this court on final hearing (102 Fed. 618, 42 C. 
C. A. 537) : 

"The respoiident has a large plant built and adapted for tlie manufacture 
«t carborundum. ïlie machinery and apparatu-s were llkewise built for tliat 
.spécial work. It Is respondent's sole bu.siness, and in that article and its 
varions applications they hâve built up a large trade and extensive use." 

The making of wheels, cloth, paper, etc., covered in whole or in 
part with carborundum is wholly subsidiary or incidental to its ad- 
vantageous sale. Admittedly it would be impossible for the défend- 
ant without its wrongful use of the complainant's process to carry on 
its carborundum opérations. Not only could it earn no profits, but 
its business would cease to exist ; for no other process for the manu- 
facture of carborundum than that of the complainant has been dis- 
closed. 

Much has been said on the subject of the Acheson process and 
product patents No. 492,767 of February 28, 1893, and re-issue No. 
11,473 of February 26, 1895, for "Improvements in the Production 
of Artificial Crystalline Carbonaceous Materials." In the description 
in both of thèse patents Acheson states : 

"My invention consists in the various processes and products of sald pro- 
cesses substantially as hereinafter more partieularly set forth. » * * i 
do not limlt myself to any of the particulars set forth, as I intend to cover 
and elaim broadly the new crystalline carbonaceous materials whether pro- 
duced by the partieular processes or methods set forth, or by any substanti- 
ally équivalent methods, and for ail purposes to vi^hich it may be applied." 

And his claims were as broad as bis statement of invention. It is 
contended in substance by the défendant that the patent in suit, while 
covering the process of manufacturing carborundum, does not cover 
the article itself ; that Acheson was the original inventer and discov- 
erer of the article ; that the défendant as his assignée has a monopoly 
in that article however or wherever or by whomsoever produced in 
this country ; and therefore that the carborundum sold by the défend- 
ant in the conduct of its business, although manufactured in défiance 
of the patent in suit, must be treated as a contribution by the défend- 
ant towards profits realized and be considered on the accounting in 
question. 

[2] A valid process patent, though for a process only, confers on 
the patentée a right to exclude ail others f rom using such process for 
the attainment of its object. Others may secure the desired resuit, if 
they can, by the employment of a différent process, if open to them, 
but they cannot without the leave or license of the patent owner use 
the patented process with impunity. And on an accounting for profits, 
and not for damages, in a case of infringement, where profits to the 
infringer are impossible save through his infringement, he must be 
treated as a trustée ex maleficio and can withhold none of his gains 
from the patentée. The fact that in such a case the patent is not for 
the product, but only for the process, is wholly immaterial; for the 
infringer will not be permitted by a court of equity to take advantage 
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of his own wrong, but will be held accountable as a trustée of the 

profits. 

It is well settled that, in the case of mechanical inventions, where 
the infringed patent covers a mère improvement upon mechanism be- 
fore known and open to the défendant to use, the complainant can re- 
cover only the excess of such profits as hâve been reaUzed through the 
use of the improvement over what the défendant might hâve made 
by the use of such mechanism without such improvement. But it is 
equally well settled, that where the entire commercial value of the 
mechanism arises from the patented improvement the owner of the 
patent will be entitled to recover from the infringer the total profits 
derived from the manufacture, use or sale of such mechanism. Crosby 
Valve Co. v. Safety Valve Co., 141 U. S. 441, 12 vSup. Ct. 49, 35 L. 
Ed. 809; Westinghouse Co. v. Wagner Mfg. Co., 225 U. S. 604, 32 
Sup. Ct, 691, 56 L. Ed. 1222 ; Manufacturing Co. v. Cowing, 105 U. 
S. 253, 26 L. Ed. 987; Hurlbut v. Schillinger, 130 U. S. 456, 9 Sup. 
Ct. 584, 32 L. Ed. 1011; Maimin v. Union Spécial Mach. Co., 187 
Fed. 123, 109 C. C. A. 41; Wales v. Waterbury Mfg. Ce, 101 Fed. 
126, 41 C. C. A. 250. Manufacturing Co. v. Cowing, supra, is strongly 
analogous to the présent case. There the court said : 

"If the improvement is required to adapt the machine to a partic- 
ular use, and there is no other way open to the public of supplying the 
demand for that use, then it is clear the infringer has by his infringe- 
ment secured the advantage of a mârket he would not otherwise hâve 
had, and that the fruits of this advantage are the entire profits he has 
made in that market." 

The above language was quoted and practically applied by this court 
in Maimin v. Union Spécial Mach. Co., supra. And this rule applies 
although the mechanism without such patented improvement may not 
be wholly worthless. Nor is it proper in an account of profits in such 
a case to make any allowance to the défendant on account of improve- 
ments covered by patents owned and used by the défendant but of a 
date subséquent to the issue of the infringed patent. Crosby Valve 
Co. V. Safety Valve Co., supra. In that case the défendant unsuccess- 
fully sought a division of profits on the ground, among others, that 
it held and owned a patent for a steam safety valve; which patent, 
however, was subséquent to the infringed patent for a steam safety 
valve invented by one Richardson and acquired by the complainant. 
The court said: 

"It aijpeariug that the defendant's valve derived its entire value from 
the use of the Richardson invention covered by the patent of 1860 and that 
the entire value of the defendant's valve, as a marketable article, was prop- 
erly and legally attributable to that invention of Richardson, the plaintiff 
Is entitled to recover the entire profit of the manufacture and sale of the 
valve." 

[3] Nor is the application of the rule affected in a case where 
profits, and not damages, are to be accounted for by the f act that the 
owner of the patent has not used the mechanism containing such pat- 
ented improvement. Crosby Valve Co. v. Safety Valve Co., supra. 
The principle of the foregoing cases, involving the considération of 
mechanical inventions, is not without much weight in the détermina- 
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tion of the question of profits in the case before us. We think it 
applies a fortiori hère, as it was only through tiie infringement of the 
complainant's process, that profits were made or indeed were possible. 
For, as above stated, no other process than that of the complainant 
is disclosed under which carborundum can be manufactured. 

Further, the holder of a vaHd process patent has a right, not only 
to manufacture under the patented process, but' to use and sell the 
product, unless that product be the subject of a vahd patent monopoly 
in favor of another person. The défendant contends that under and 
by virtue of the Acheson patent it has a monopoly in the product 
carborundum. If it had such a monopoly it would seem to follow that, 
save in so far as équitable considérations might produce a différent 
resuit, it would hâve the exclusive right to use and sell carborundum, 
whether wrongfully manufactured by itself, or rightfully manufac- 
tured by the complainant ; and in the latter case under the process 
patent upheld by this court as valid and meritorious, while the com- 
plainant would bave the exclusive right to manufacture carborundum 
under its process, it would be powerless to use or sell a pound of such 
manufactured product. It is not perceptible that under such circum- 
stances the process patent would hâve any value. A clear case should 
be made to justify the court in treating the defendant's product pat- 
ent as operative or enforceable against the complainant and thus prac- 
tically nullify the process patent so far as it covers the manufacture 
of carborundum. Acheson did not discover, invent or hâve any idea 
of carborundum until long after the patent in suit was granted. On 
final hearing, not only his patents but much évidence touching his con- 
nection with the product, were before this court when it was said : 

"We hâve no donbt on the évidence that carborundum can lie and hns 
heen produced inider the process covered by any one of the claims of the 
process patent in suit, although not so efficiently or profltably under the 
method of claim 3. So long ago as 1884 the Messrs. Cowles produced It un- 
<ler their process with and without the use of a prepared or pre-fonned cen- 
tral core of résistance materlal. It is true tliey did not manufacture it for 
commercial purposes and, faillng to appreciate its importance, thougli aware 
of its abraslve qualities, applied their process to other branches of metal- 
lurgy." 

And further: 

"ïhe Messrs. Cowles were the first to Invent and use this process aud the 
patent must be sustalued." 

It appears from the évidence that, although carborundum was not 
manufactured on a commercial scale before the Acheson product pat- 
ent was obtained, spécimens of carborundum made by the Messrs. 
Cowles and The Cowles Electric Smelting and Aluminum Company, 
the assigner of the complainant, were placed on exhibition in différent 
parts of the country and much notoriety was given through lectures 
and printed publications to the incandescent feature of the patent in 
suit. The Messrs. Cowles, it is true, failed to appreciate the impor- 
tance of the product, as above stated, and did not know it by the name 
of carborundum — for it had not yet been so christened — -and were not 
familiar with its composition, but they were aware of its highly abra- 
sive qualities. There is no évidence that the Messrs. Cowles or their 
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successors in the title to the process patent in suit ever intended to 
abandon that process so far as the manufacture of carborundum is con- 
cerned. The fact that.they exhibited from time to time and in dif- 
férent places spécimens of what is now known as carborundum strong- 
iy indicates an intention on their part not to exclude that product 
from the opération of the process patent. This court has decided 
that the process patent in suit is vaUd, meritorious, and entitled to con- 
sidérable liberality of construction. 

[4] This case présents some unusual features. Under the process 
patent No. 319,795 the Messrs. Cowles and The Cowles Electric Smelt- 
ing and Aluminum Company had a right, fuUy sustained by this court, 
to manufacture carborundum, and they aiso had a right, — certainly 
until the Acheson patent vvas obtained, — though not necessarily an 
exclusive right, to use and sell any carborundum made by them. In 
fact they did make carborundum under the patented process though 
not on a commercial scale. As before stated, there is no évidence that 
they or the complainant ever abandoned the right to apply the pat- 
ented process to the manufacture of that article. The Acheson patent 
and its re-issue, which were obtained a number of years after the pat- 
ent in suit, claimed not only carborundum but also a process for the 
production of that article. This court has decided that the défendant 
in using the process claimed by Acheson used the process of the pat- 
ent in suit and was guilty of infringement. It does not appear that 
there was any other process under which carborundum could be pro- 
duced. If the Acheson patent so far as it claims the product in con- 
tradistinction to the process should be held to confer upon the défend- 
ant the exclusive right to use and sell carborundum, then, as before 
indicated, the complainant's process patent was held absolutely at the 
mercy of the défendant ; for the bare right to manufacture without 
a right to use or sell what is manufacturée! is valueless. While it has 
repeatedly been stated that a patent may be obtained for a process in 
contradistinction to its product, or for a product in contradistinction 
to the process under which it is created, we can recall no case in which 
it has been held that after a valid process patent has been granted and 
applied to the production of an article, though not on a commercial 
scale, and there has been no abandonment by the patent owner of the 
right to apply the process to the production of the article on such scale, 
and such article can be produced only under that process, another per- 
son can obtain a patent conferring upon him an exclusive right, as 
against the holder of the process patent, to the use and sale of the ar- 
ticle so produced and thereby wholly destroy the value to him of the 
process patent so far as it may be applied to the production of such 
article. If such a product patent can validly be obtained it would 
be necessary in order to avoid gross injustice to the owner of the pro- 
cess patent that ail profits rendered possible only through the infringe- 
ment of the process patent should be awarded to the latter, and to that 
end that the infringer should be treated as a trustée ex maleficio of 
the profits. Patents are not granted to serve as instrumentalities for 
the perpétration of fraud or the doing of injustice. They are prop- 
erty, but like other property must be used legitimately. We perceive 
no reason why the aphorism sic utere tiio ut alienmn non lœdas is not 
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applicable to the use of a patent as vvell as of other property. To per- 
mit one who holds a subséquent product patent to infringe a prior 
process patent, without which process the product could not be cre- 
ated, and then shield himself in whole or in part f rom liability for his 
wrongdoing by setting up his product patent, would not accord with 
the principles usually obtaining in courts of equity. Under such cir- 
cumstances the least that equity demands is that the vvrongdoer be 
compelled to disgorge his ill-gotten gains. But it is not necessary that 
we should in this case express an opinion upon the validity or in- 
validity of the Acheson product patent or its re-issue. For whether 
the défendant did or did not hold a valid patent for carborundum as a 
product is, as has appeared, immaterial to the décision of the question 
of profits ; for profits having been rendered possible only through the 
infringement of patent No. 319,795 the whole amount under the doc- 
trine of the authorities above cited must be awarded to the complain- 
ant. 

In view of the conclusions reached it is also unnecessary to décide 
the point made by the complainant touching the alleged failure by the 
défendant to keep proper accounts of profits. 

With respect to the item of dépréciation which the défendant con- 
tends should hâve been allowed to it in the computation of profits 
we think that both the court below and the master rightly decided that 
this item should not be allowed to the défendant. It amounted to 
$10,108.12 and represented a transaction occurring years after the 
termination of the accounting period and could in no way afïect the 
accounting. 

[6] Taxes and insurance premiums cannot usually be allowed in 
the computation of profits derived from infringement, but this case is 
exceptional in that the complainant is entitled to ail the profits of the 
defendant's business realized during the accounting period. As the 
counsel for the défendant in his printed brief says: 

"Tlie présent case, however, is entirely différent. The défendant coiu- 
lianj- paid its taxes on land, buildings, and inacliinery wlilcli liad been pur- 
chased, erected and installed for the express and only purpose of carrying 
on the manufacture and sale of carborundnm. * * * i^jg insurance pre- 
miums were hère paid for the benefit of the infrluglng business, and notli- 
ing else. * * * Défendant, therefore, was obllged to pay taxes and in- 
surance premiums on property which would not hâve existed if it had not 
been for the infringing opération." 

We therefore think that the court below erred in disallowing the 
tax and insurance items, aggregating $15,782.44, and that the same 
should hâve been deducted from the sum of $104,525.24, profits real- 
ized during the infringing period up to and including December 31, 
1900, and that the balance, namely, $88,743.30 should hâve been found 
due from the défendant to the complainant, together with interest 
thereon from February 21, 1911, in addition to the total profits derived 
from the manufacture and sale of carborundum by the défendant un- 
der the alleged new process from and including January 1, 1901, to 
June 9, 1902, the date of the expiration of the complainant's process 
patent, together with interest thereon. 
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We think the court below further erred in decreeing that the de- 
fendant recover f rom the complainant the costs of taking proofs before 
the master with respect to the charge of infringement by the défend- 
ant subséquent to December 31, 1900, and that the complainant should 
pay one-half of the costs of the master theretofore incurred. 

The decree of the court below must be reversed, with costs to The 
Electric Smelting and Aluminum Company in this court and the court 
below, and this case remanded to the court below with directions that 
The Electric Smelting and Aluminum Company recover from The 
Carborundum Company upon a further accounting in the court below 
the total profits realized by the latter from its manufacture of car- 
borundum and its sale from and ihcluding January 1, 1901, to June 9, 
1902, together with légal interest thereon from the proper date; 
and further, that The Electric Smelting and Aluminum Company re- 
cover from The Carborundum Company the above mentioned sum of 
$88,743.30, together with légal interest thereon from February 21, 
1911; and that such further proceedings be had in the court below 
as shall dispose of this case in accordance with the views herein ex- 
pressed. A decree may be prepared and submitted. 

YOUNG, District Judge, concurs in the foregoing opinion so far 
as it finds the Carborundum Company guilty of infringement of the 
process patent in suit during the period from and including January 
1, 1901, to June 9, 1902, but dissents from such opinion so far as it 
holds that the profits realized by the Carborundum Company from 
its infringement of said patent, together with interest and costs, should 
not be apportioned between the parties in accordance with the decree 
of the court below, but awards the total profits, interest thereon, and 
costs to the Electric Smelting & Aluminum Company. 



DE I^ASKT & TIIROrP GIRCULAE WOVEX TIRE CO. et al. v. FISK 

RUBBER CO. 

(Cil-cuit Court of Appeals, E'irst Circuit. Jlarcli 11, 1913.) 

No. 995. 

1. Patents (§ S28*) — Anticu'ation — Aitakatus for Mam:iîactx'}sing r.NEi:- 

MATIC TutEiS. 

Tlie Tliroj))! patent, Xo. 822,.')(îl, for apiiaratus for nuuiufacturln.s tires 
for automobiles, is void for anticipation by an apparatus in use in Akron, 
Oliio, prior to the alloged invention by tlie patentée. 

2. Patents (§ 312*) — Anticipation — Evidence. 

The rule ref erred to tliat, to sustain the défense of auticir)ation in a 
patent case, by a prior use of another, where there has been a considéra- 
ble lapse of tinie, the testimony must be clear, unequivocal and con- 
vincing. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §| 544-549; Dec. 
Dig. § 312.*] • 

•For other cases see same topic & § nuhbek in Dec. &.Ain. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts; Arthur L. Brown, Judge. 

Suit in Equity by the De Laski & Thropp Circular Woven Tire Com- 
pany and others against the Fisk Rubber Company. Decree for de- 
fendant, and complainants appeal. Affirmed. 

For opimon below, see 198 Fed. 125. 

John P. Bartlett and E. Clarkson Seward, of New York City (Em- 
ery & Booth, of Boston, Mass., and Wm. McK. Barber and Brown & 
Seward, ail of New York City, on the brief), for appellants. 

William K. Richardson, of Boston, Mass. (William Quinby and 
Marcus B. May, both of Boston, Mass., on the brief), for appellee. 

Before DODGE, Circuit Judge, and ALDRICH and HALE, Dis- 
trict Judges. 

HALE, District Judge. The decree from which this appeal is taken 
dismissed a bill brought in the District Court by the complainants, the 
appellants in this court, against the défendant, the appellee, alleging 
infringement of claims 1 and 2 of letters patent No. 822,561, to P. D. 
Thropp, for apparatus for manufacturing wheel tires. The District 
Court held thèse claims to be invalid by reason of anticipation. The 
claims are: 

"1. Tli-e-formlng apparatus coniprlsing an aimular core or mandrel, an- 
nular pressure-rings arranged to engage the cleueher edges of the tire, leav- 
ing the outer body portion of the tire exposed, and means for forcing tlie 
pressure-rings into a predetermined position with respect to the core or man- 
drel. 

"2. Tire-formlng apparatus eoniprising an annular core or mandrel pro- 
vided with an inwardly-extending rib, pressure-rings arranged to engage the 
clencher edges of the tire on opposite sides of the said rib, leaving the outer 
body portion of the tire exposed, and means for forcing the pressure-rings 
against the opposite sides of the rib." 

The patent states that its invention relates more particularly to ap- 
paratus holding a clencher tire in position during the vulcanizing pro- 
cess. The invention does not consist in the process of making a tire, 
and does not assert any novelty in such process. The apparatus, which 
forms the subject of the patent, is a mold. The three éléments in the 
patent are: First, the annular core, or mandrel, with an inwardly- 
extending rib; second, the pressure-rings, which are often spoken of 
as the "mold-sections" ; third, the bolts, or means for forcing the pres- 
sure-rings against the opposite sides of the rib. The pressure-rings, 
to which we hâve alluded as the second élément of the patent, engage 
the clencher portion of the tire, "leaving the outer body portion of the 
tire exposed." Thèse words involve the feature of novelty claimed in 
the patent. This feature is contrasted vi^ith the closed mold-sections 
surrounding the entire tire, and not merely the inner or clencher por- 
tion. The spécification describes the use of the open mold : 

"In opération, the several éléments of the tire having been placed In posi- 
tion on the core and the pres.sure-rings forced into position by the bolts, 
fiUing-rings of wedge shape io cross-section are placed agalust the sides of 
the tire above the thick edges and of the pressure-rings, and the whole is 
wouud with a wrapping of tape, the flUing-pieces serving to impart the près- 
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sure of the winding tape to the sides of the tire to hold tlie latter in posi- 
tion during the vulcanlzliig process." 

The apparatus in question is used in curing or vukanizing the tire. 
In vulcanization the tire has to be subjected to great heat. By that 
process the rubber of the tire is changed from a soft to a solid condi- 
tion. There were two methods of vulcanizing tires: In the closed- 
mold method the casing of the tire was built up on a circular core, and 
then inclosed by a two-part metallic mold, which, when drawn into 
place, left a space between it and the core. This space was of the 
exact , dimensions intended for the finished tire. The tire was then 
"cured" or "yiilcanized" in the single cure. A sort of fin was formed 
on the center of the tread of the tire, where the rubber flowed outward, 
while still soft, between the two halves of tlie mold. This fin was 
afterwards eut or rubbed off to some extent. 

The other method was the so-called "open cure." It is described 
as consisting in building up the tire, as in the closed-mold method, on 
an annular core, and then wrapping it around with fabric so as to re- 
tain it in shape on the core, instead of inclosing it in a métal mold. 
This fabric or tape was wound spirally around the annular sheet on 
the core. After vulcanizing, the imprint of the wrapper is left on the 
outer surface of the tire ; and this is thought by many to be a désirable 
feature. 

The method just described has sometimes presented another form 
of opération known as the "two-cure, wrapped-tread method." Hère 
the so-called "carcass" — the inner portion of the tire, excluding the 
"tread" — was first semicured in a closed mold, before the whole tire, 
consisting of the carcass and tread, was built up, wrapped, and given 
an open cure. In either the single-cure or the two-cure process the 
whole tire is built up on a métal core, bound with a wrapping tape, 
and vulcanized by open heat; and whether or not the inner portion 
of the tire, called the carcass, has been semicured before the wrapped- 
tread vulcanizing process appears to be a matter of détail in the manu- 
facturing process. It apparently makes no différence, so far as the 
final curing by the wrapped-tread method is concerned, whether the 
method is one-cure or two-cure. The apparatus claimed by the pat- 
entée may be used in either process. 

Prior to the patent in suit, the tire-forming apparatus did not leave 
the outer body portion of the tire exposed. The outer mold-sections, 
or pressure-rings, continued around the whole outer portion of the 
tire, completely inclosing it. The uovel feature claimed by the patentée 
is found, as we bave said, in the words, "leaving the outer body por- 
tion of the tire exposed," Mr. L,ivermore, an expert called by the 
complainant, has clearly drawn the distinction between the two kinds 
of molds. He was asked with référence to certain illustrations of 
the closed molds, and answered: 

"Tlie apparatuses referred to in the question are ail examples of closed 
molds in which the outer mold-sections completely luclose the outer surface 
of the tire, iucludlng both the tread portion and the inner portion extend- 
ing from the tread portion to the clencher edges or parts tiiat are secured in, 
the wheel rim when the tire is in use. 
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"Thèse ayiiaratnses are tberefore ail siilistaiitially différent from the ap- 
l)aratiis formiusi; the subject of the Thropp patent, an important character- 
ÎKtic of whieh is that the pressure-rings or outer niold-sections inclose only 
the inner part of the tire body, A'iz., the part extending from the tread por- 
tion to the clencher edges, leaving the outer or tread portion exposed, so 
far as the rigld molds are concerued, but adapted to be conflned and snp- 
ported by a cloth wrapplng, so that the apparatus of the Thropp patent 
Iiroduces what is known as a 'wrapped-tread' tire, as distinguished from a 
molded tire, produeed by the apparatus referred to in the question." 

It is claimed that the "open-mold" apparatus is more effective than 
the other, and that thereby the manufacture is conducted with more 
speed and economy, and produces a better quality of the product, for 
the reason that it avoids pinching and buckling. An important dif- 
férence between the tire formed in the closed mold and the tire formed 
in the open mold is that the closed-mold tire bas a smoothly-finished 
surface, while the open-mold tire bears marks of the fabric wrapper 
upon its tread portion. This advantage appears to appeal to manufac- 
turers and to the public. 

An added utility was obtained in the mold of the patent by the use 
of so-called "fillers." The spécification refers to the outer edges of 
the pressure-rings as being quite thick, in order to make them firm ; 
and' it then alludes to the use of wedge-shaped filling-rings placed 
against the sides of the tire, above the thick edges of the pressure- 
rings, in order to "impart the pressure of the winding tape to the 
sides of the tire, to hold the latter in position during the vulcanizing 
process." Thèse filling-rings are used with the blunt-edged pressure- 
rings. Mr. Livermore bas said that they are not regarded as essen- 
tial, and they are not mentioned in the claims in suit ; but they are 
referred to in the spécification, as preventing any tendency on the part 
of the tire material to flow to the points where the strain on the tire 
is severe. The patent shows and describes no other construction than 
one in which pressure-rings, having blunt upper edges and filling- 
pieces, are employed. Its claim 3, not in suit, is limited to this par- 
ticular construction; claims 1 and 2 may cover either the construc- 
tion shown in the patent itself, or one wherein the pressure-rings are 
reduced to a thin upper edge. The use of "fillers" becomes of some 
importance when we come to the c|uestion of anticipation. 

In interférence proceedings Thropp, the patentée, filed a sworn 
statement in the Patent Office on March 12, 1907, alleging that he 
conceived the invention, and first made a drawing of it, about Feb- 
ruary 1, 1905 ; that he disclosed the invention to others about March 
1, l905 ; that he made a full-sized working model of the invention 
about July 15, 1905; and that he reduced the invention to practice 
about July 20, 1905. We must, then, consider the date of the inven- 
tive thought of the patentée to hâve been February 1, 1905. 

The testimony as to the state of the art at this time is quite com- 
plète. On this issue the learned judge who heard the case in the Dis- 
trict Court said: 

"It seems unnecessary upon the question of anticipation to refer speciflc- 
ally to devices other than the devices proved in the Akron défense, further 
than to say that they thoroughly established the fact that the single-cure, 
wrapped-tread process was familiar in the art, and therefore that the patent 
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In suit cannot be construed with the breadth that would be glven to It If It 
were for the flrst apparatus whlch embodied this method o£ curing tires." 

The whole record establishes that it was familiar knowledge in the 
art at this time that a clencher-edge tire could be formed, and its dis- 
tinctive shape given to the edge in a closed metallic mold ; that, if it 
were desired to imprint a fabric mark on the tread, the tire could be 
wrapped in fabric and cured by a single "open cure." The inventive 
thought of the patent in suit was involved in giving the clencher edges 
the exact shape conferred by a metallic mold, and, at the same time, 
imprinting the fabric mark on the tread. This was donc by removing 
the outer parts of the mold-section ; so that the mold would embrace 
only the clencher part of the tire. 

On the issue of anticipation it is contended by the défendant that 
from January to April, 1905, B. F. Goodrich & Co., of Akron, Ohio, 
used commercially for the manufacture of tires a number of "open 
beat molds," embodying the entire construction set forth in the claims 
of the patent in suit. The record shows a great volume of proofs, 
referred to in this case as "the Akron évidence." It appears from 
such proofs that some weeks previous to February, 1905, drawings 
for molds were made by the B. F. Goodrich Company, which we shall 
refer to as the Goodrich Company. The original drawings, indorsed 
"Open Heat Mold, 41/2 Baker Spécial," dated December 22, 1904, 
and "Mold for Open Heat Fillet, 41/2 Baker Spécial," dated Decem- 
ber 23, 1904, were identified by a draftsman, then in the employ of 
the Goodrich Company, who made the drawings, and wrote the num- 
bers and dates on the drawings, and whose initiais appear on them. 
The drawing which we bave first named shows two annular pressure- 
rings engaging the clencher edges only, an annular core or mandrel 
and means for forcing the pressure-rings against the rib of the core. 
The second-named drawing shows a mold for making the filling-ring 
which was placed outside the blunt outer edges of the pressure-rings, 
like the filling-rings in the patent in suit. Six other drawings for 
différent sizes, dated December 23 and December 24, 1904, were 
similarly identified by the same witness. 

With référence to the making of the molds from thèse drawings, 
it appears from the proofs that on December 27, 1904, the Good- 
rich Company sent an order to J. K. Williams, président of the Wil- 
liams Foundry & Machine Company, for one fillet mold, and thèse 
molds are described in the order. The original order is produced by 
Mr. Williams from his iiles. Williams also produced a similar order, 
of January 6, 1905, for three "open heat clencher molds" and certain 
fillet molds described. He also produced the company's original in- 
voice book, wherein thèse two orders were entered. The entries in 
the invoice book are corroborated by the secretary of the company, 
who made them. The clerk of the Goodrich Company produced the 
original bills from the Williams Company for thèse molds — one dated 
January 7, 1905, paid January 13, 1905 ; the other dated January 
20, 1905, paid January 30, 1905. He also produced the two checks 
of the Goodrich Company to the Williams Company in payment of 
those bills; the checks being severally dated January 13, 1905, and 
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January 30, 1905. The delivery of the molds is shown by distinct 
affirmative proofs. The "Mold Record Book" of the Goodrich Com- 
pany is in évidence; in it ail molds are entered when delivered to 
the Auto Tire Department. Under date of January 6, 1905, there 
is a record of "open heat mold, for making Goodrich clencher tire, 
size 36 by 4i/^." There are subséquent entries in January for molds 
for other sizes. Another mold record is kept by the assistant fore- 
man of the Goodrich Company, who brought into court entries, in 
his own writing, previous to February 1, 1905, of molds for curing 
36 by 4y2 "Baker tires in open heat." The original cards from which 
the first entries were made, dated January 6, 1905, were produced by 
the foreman in the tire department, and are made a part of the record. 

The order book of the Goodrich Company is produced, in which 
there appears an order from the Baker Motor Vehicle Company for 
four 36 by 4^/4 clencher cases "cure in open heat." It is indorsed on 
the order that they were delivered on January 10, 1905. The entry in 
the invoice book of the Goodrich Company indicates that this order 
was filled by the delivery of four tires January 10, 1905. A corres- 
ponding bill for the four Goodrich clencher tires is also produced by 
the purchase agent of the Baker Company. A certain witness testified 
that he was sent by the Goodrich Company to Cleveland with four 
36 by 4% tires, and put them on the wheels of one of the Baker 
Electric Company's cars. Other similar orders are also shown from 
the Baker Company on the books of the Goodrich Company. In 
regard to the actual use of the molds, the proofs bring before us 
the testimony of the department manager of the tire department of 
the Goodrich Company, under whose directions the drawings were 
made, that the molds made from thèse drawings were actually used in 
curing tires; that the tires were subjected to one cure; that the 
tread portion was covered by fabric, not by métal. The assistant 
foreman of the tire department testifies that the molds in question 
were used in making and curing tires in a "one-cure, wrapped-tread 
opération." He describes in détail how the molds and fillers were 
put together and used. It appears, also, that on account of a change 
in the style of tire thèse open heat molds were scrapped the year 
af ter, in November, 1906, and that a large number of the regular 
closed molds were disposed of at the same time. No proofs are of- 
fered by complainants to disprove the testimony to which we hâve 
adverted on the subject of the Goodrich anticipation. 

The proofs lead us to the conclusion that the mold of the Goodrich 
Company was substantially the same thing as the mold covered by 
the patent. They disclose an absolute, independent use of such mold 
by the Goodrich Company. We do not undertake to refer to ail the 
proofs which tend to establish the défense of anticipation. Thèse 
proofs leave us in no doubt that ail the éléments of the patentee's 
claims in suit are found in the Goodrich mold. The concrète, visible, 
cotemporaneous proofs in the record are conclusive on this issue. 
The mold is clearly a tire-forming apparatus. It is a "cut-avvay" or 
"open" mold. It has, first, the annular core with the inwardly-ex- 
tending rib; second, the pressure-rings arranged to engage the 
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clencher edges of the tire, leaving the oiiter body portion of the tire 
exposed ; third, means for forcing the pressure-rings into a prede- 
termined position with respect to tlie core. We do not regard it as 
very material whetlier tlie Goodrich mold vvas employed in connec- 
tion with the two-cnre process or with the one-cure process ; iipon 
ail the proofs, however, we are satisfied that the tires were, in fact, 
made in Goodrich molds for the Baker Company by a single-cure, 
wrapped-tread process. The Goodrich mold shows the use of filling"- 
rings in connection with the thick edges of the pressure-rings. Thèse 
filling-rings are said by the patent to be necessary for reasons which 
we hâve pointed out. Even though the filling-rings were not men- 
tioned in claims 1 and 2 of the patent, it is clear that they were just 
as necessary in connection with the pressure-rings of the patent as 
they were with the pressure-rings employed by the Goodrich Com- 
pany. We agrée with the District Court that the patent in suit shows 
nothing patentable over the Goodrich structure, even if the complain- 
ants' pressure-rings were so constructed as to obviate the use of fillets. 
It is contended in behalf of the complainant that the évidence re- 
lating to the Goodrich anticipation proves merely an abandoned ex- 
periment. We do not think so. Ail the proofs upon this issue lead 
us to the opposite conclusion. The molds were made by the Williams 
Company, and paid for at the full price. They wei^e used for four 
months in the manufacture of open beat tires, which were delivered 
and paid for in the regular course of business. There is nothing to 
indicate any trouble with the work of the molds or any defect in the 
tires. The testimony tends to the clear conclusion that the molds were 
given a practical, commercial use ; that such use was afterwards given 
up, and the molds themselves destroyed, because the style had 
changed, and from no reason justifying the conclusion that they were 
not practicable. In Brush v. Condit, 132 U. S. 39, 44, 10 Sup. Ct. 1, 
33 L,. Ed. 251, it appeared that a single clamp for a carbon lamp was 
n:ade by ône Hayes ; that the Hayes clamp was run from time to 
time for several months, when a clutch "constructed upon a différent 
principle" was substituted ; and no other clutch was ever made. The 
court held that the question was wliether the lamp, with the clutch, 
was used "merely to gratify curiosity, or for the purpose of experi- 
rnent, to see whether the feeding device was successful," or whether 
it was put to use in the ordinary business of the mill as a complète 
thing; and the court held that the case was one of "public, well-known, 
practical use in ordinary work, with as much success as was reason- 
able to expect at that stage in the development of the mechanism." 
In United Shoe Machinery Co. v. Greenman, 153 Fed. 283, 288, 82 
C. C. A. 581, 586, this court held that the case fell within the rule of 
Brush v. Condit. Speaking for the court, Judge Coït said: 

"The évidence also shows that the clutch of the Stiles-ïhompson maehuie 
was Dot used for puvposes of experimcnt or to ffratify curiosity, or to see 
whether it was successful, or whether auything uioi'e was to he done to per- 
tect It, but that it was put to use lu ordinary business as a tliing wliieh was 
completed, and that the reason wliy it was only used for a sliort time has 
110 beariug on the question of its practical operativeness." 
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In the case at bar, we hâve been constrained to refer with some 
détail to the proof s on the question of anticipation ; for we recognize 
that it is our duty to préserve the pecuniary value of a patent for a 
useful invention, unless we are clearly satisfied that the alleged an- 
ticipation is supported by concrète, visible, cotemporaneous proofs. 
In Emerson & Norris Co. v. Simpson Bros. Corporation, 202 Fed. 
747,750, this court had the issue of anticipation before it. In the opin- 
ion of the court, handed down January 30, 1913, Judge Putnam re- 
viewed certain cases upon this subject, and said: 

"Tlie resuit of ail thèse cases is that, with référence to questions of the 
class which we hâve hère, iiamely, the identity of structure as between what 
Is patentée! and what is alleged to hâve anticlpated it, something more than 
oral testimony, even of the highest character, is required where tliere has 
been a considérable lapse of tiœe." 

The cases reviewed were: Brooks v. Sacks, 81 Fed. 403, 407, 26 
C. C. A. 456; Westinghouse Co. v. Stanley Co., 133 Fed. 167, 174, 
68 C. C. A. 523; Maxwell Land Grant Case, 121 U. S. 325, 381, 382, 
7 Sup. Ct. 1015, 30 L. Ed. 949; Morgan v. Daniels, 153 U. S. 120, 14 
Sup. Ct. 772, 38 L. Ed. 657; Greenwood v. Dover, 194 Fed. 91, 114 C. 
C. A. 169. In Clark Thread Co. v. Willimantic Linen Co., 140 U. S. 
481, U Sup. Ct. 846, 35 L. Ed. 521, this issue was presented in a case 
where a patentée sought by proofs to carry back the date of his in- 
ventive thought to anticipate the defendant's anticipation. The court 
held it incumbent upon the patentée to show by substantial proofs, 
to the satisfaction of the court, that the invention had priority. In 
the cases to which we hâve referred, attention has been called to the 
practical safeguards which are deemed necessary against the fre- 
quently mistaken memory of witnesses as to events long passed. 
Thèse cases show repeated refusais to sustain the défense of anticipa- 
tion, in the absence of such testimony as book entries, illustrations, 
purchases, bills, orders, patterns. This is the kind of évidence which 
Judge Putnam refers to as "concrète, visible, cotemporaneous." We 
hâve pointed out that in the case at bar such proof of anticipation ex- 
ists, and seems to us clear, unequivocal, and convincing. 

The decree of the District Court is affirmed; and the appellee re- 
covers the costs of this appeal. 



CHADELOID CHEMICAL CO. v. JOHNSON et al. 
(Circuit Court of Appeals, Seventh Circuit. January 7, 1913.) 

No. 1,897. 

1. Patents (§ 283*) — Suit for Infeingement — Equity Jurisdiction. 

A suit in equity will not lie for a past Infringement of a patent, which 
has ceased, and where défendant does not threaten nor intend to agàin 
infrlnge. which fact is known to the complainant. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 448-452; Dec. 
Dig. § 283.*] 

•For other cases see same toplc & § htjmbeb in Dec. & Am. Digs. 1907 to date, & Rcp'r Indexes 
203 P.— 63 
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2. Patents (§ 280*) — Suœts foe Infrinqemknt— Grounds — Beeach or Con- 

TRACT BY IjICENSEE. 

A suit in equity for infrlngement of a patent cannot be maintained by 
a licensor agaiust a licensee because of the breach by the latter of con- 
ditions of the contract requiring him to malje stated reports, pay royal- 
ties, or submit liis books to inspection, wblch are purely niatters of con- 
tract, and not of patent law." 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 439; Dec. Dig. 
§ 280.*] 

Appeal from the District Court of the United States for the Eastern 
District of Wisconsin ; Arthur L. Sanborn, Judge. 

Suit in equity by the Chadeloid Chemical Company against Samuel C. 
Johnson and Herbert T. Johnson, doing business under the copartner- 
ship name of S. C. Johnson & Son. Decree for défendants, and com- 
plainant appeals. Affirmed. 

Appellant flled its bill to enjoin appellees from infringing patent No. 714888, 
issued Deceniber 2, 1902, to Ellis, for a palnt and varnisli reniover. The bill 
allèges that appellees are licensees of appellant, and that infringement of 
the patent was committed by appellees selling at less than tlie priées fixed 
in the llcense, omitting to put the patent and liceiise marks and notices on 
the cans containlng the remover, failing to pay royîilties, refusing to inake 
qiiarterly reports of amounts of sales and priées, and excluding appellant's 
accountant. 

Attached to the blU is a copy of the license agreement. It begins with the 
Btatement that "the licensor, in considération of the eovenants hereinafter 
contained and upon condition that the licensee keep this agreement, hereby 
grants to said licensee a llcense to manufacture, use, and sell under [said 
Ellis patent] for the term of said patent unless sooner terminated as herein- 
after provided." Then foUow the eovenants, of the violation of which ap- 
pella.nt complains as above stated, and a provision respeeting liquidated dam- 
ages. In conclusion, the license agreement provides that "in case the li- 
censee fall, for a period of 30 days after the same are due, to deliver any 
statement or to pay royalty as above provided for together with interest at 
6 per cent, per annum from the date when it was due, or in case the li- 
censee willfuUy aud persistently violate the agreement as to the minimum 
priées at which reniover made hereunder is to be sold, or in case the li- 
censee violate or fail to observe any of the other ternis, conditions, or cove^ 
liants of this agreement, the licensor may at its élection, without precluding 
any other right or remedy to which it may be entitled hereunder, and in 
particular wltliout precluding Its right to liquidated damages as lierein pro- 
\ided, terminate ail further riglits of the licensee hereunder by sending wrlt- 
teii notice to that effect to the last knowii address of the licensee; but such 
terniination of the right of the licensee hereunder sliall not in any way re- 
lease the licensee froin any of its eovenants or obligations hereunder." 

In their amended answer appellees denied that they had ever sold any of 
the patented paint and varnish reniover for less than the priées prescribed 
in the llcense agreement," averred that they had always attached the no- 
tices called for by the llcense agreement, except for a short tlme in 1909, at 
the end of which they agaln attached the notices, and since then hâve never 
threatened and do not intend to send ont any remover without the notices 
attached to the containers, as appellant "well knew at the tlme of the bring- 
ing of this suit" in February, 1910, but were silent respeeting thelr alleged 
failure to pay royalties, their refusai to make quarterly reports, and thelr 
exclusion of appellant's accountant. 

Appellant brougbt on the cause for hearing upon the bill and answer. 
Thereupon the trial court entered a decree dismissing the bill for want of 
equity. And this appeal resulted. 

•For other cases see same topic &i number In Dec, & Am. Digs. 1907 to flate, & Rep'r Indexes 



CHADELOID CHEMICAL CO. V. JOHNSON 995 

Frederick S. Duncan, of New York City, for appellant. 
Irving A. Fish, of Milwaukee, Wis., and Victor Elting, of Chicago, 
111., for appellees. 

Before BAKER and SEAMAN, Circuit Judges, and ANDERSON, 
District Judge. 

BAKER, Circuit Judge (after stating the facts as above). Sincc, 
on a hearing on bill and ansvver, only those averments of the bill are 
to be deemed proven that are not destroyed by taking the answer as 
true, appellees never trespassed upon appellant's réservation of price 
control. 

[1] For appellee's invasion of appellant's manufacturing control in 
1909, by omitting to put notices of the patent and of the price restric- 
tion upon the containers, an action at law for damages would lie; 
but, injunctive relief being aimed at the prévention of continuing or 
threatened trespasses, and appellees having ceased to trespass and hav- 
ing no intention and making no threats to résume, as appellant knew 
before suing, a bill in equity would not be justified. Kenicott Co. v. 
Bain, 185 Fed. 520, 107 C. C. A. 626. 

[2] So the only question is whether a bill for injunction to prevent 
infringement of a patent can be founded on the defendant's violation 
of covenants, in a ïicense agreement, to pay royalties, to inake reports, 
and to submit his books to the complainant's accountant. 

There should be no difficulty in perceiving the différence between 
the subject-matter of a grant and the considération which the grantee 
pays or promises in money or acts. Hère the subject-matter of the 
Ïicense is described by first bounding the whole territory of the patent 
monopoly and then excepting the portions thereof which appellant 
reserved. No réservation respecting use was made. One réservation 
concerns the method of manufacture — putting on the notices. Another 
has to do with the terms of sale — the price restriction. None other 
is found. 

The confusion that inheres in appellant's bill and in its argument on 
the sufficiency thereof may be resolved by considering the remédies 
appellant would hâve for violations of either or both of the aforesaid 
restrictions. One remedy would be under contract law. A suit could 
be based on appellees' covenants to obey the making and selling re- 
strictions. The other would be under patent law. A straight, un- 
adorned bill for infringement could be filed, and appellees put to bring- 
ing forward the Ïicense as a défense, whereupon the question would 
be: Was appellees' entry upon a granted or upon a reserved portion 
of the patent monopoly? Or appellant, in its bill, could anticipate 
the défense of Ïicense, and thereupon the question would be the same. 
As was pointed out long ago in Victor Co. v. The Fair, 123 Fed. 424, 
61C. C. A. 58: 

"Whether or not appellee covenanted to be bound (by the price restrictions) 
* • * is immaterial in this case, for the suit is not upon a promise to 
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keep ont of tlie reserved portion of the monopoly, but is for the trespass In 
enterlug without i)ermissloii." i 

So, in this infringement suit, if appellant could not base its cause 
of action upon appellees' covenants to keep out of the réservations re- 
çpëcting manufacture and sale, much less could it charge infringement 
by reason of appellee's violation of covenants which hâve nothing to 
do with determining the question of trespass upon the domain of the 
patentée. Appellant, in seeking charges of infringement of the patent, 
has been looking at the wrong end of the license contract. Instead 
of scrutinizing the subject-matter of the grant — the metes and bounds 
of the license to manufacture, use and sell embodiments of the inven- 
tion — appellant has had its eye fixed upon the considérations on ac- 
count of which the license vvas granted. This is of no avail in an in- 
fringement suit. 

Appellant advances a theory that, because the considérations are 
stated, "in considération of the covenants hereinafter contained and 
upon condition that the licensee keep this agreement," the keeping of 
the covenants to pay royalties, make reports, and open the books to 
an accountant, is a condition précèdent to the continued existence of 
the license. If the license came into existence, and appellant concèdes 
it did, it continues in existence until a forfeiture is effected. Compto- 
graph Co. v. Burroughs Adding Mach. Co. (C. C.) 175 Fed. 787, and 
cases cited. The agreement gives appellant the right to enforce a for- 
feiture for breaches, but contains no provision that breaches shall be 
self-dperative as forfeitures — even if such a provision could hâve any 
légal effect to that end. But, more important, if the covenants to pay 
royalties, make reports, and open the books, are matters of contract 
law, no words of the parties can make them matters of patent law. 
Nor can covenants that in their nature are conditions subséquent be 
ffansmuted into conditions précèdent by agreement of parties. 

The decree is affirmed. 



,7. II. SAGER CO. V. EMIL GRORSMAN CO. 

(Circuit Court of Appeals, Second Circuit. February 10, 1913.) 

Xo. 140. 

Patents (§ ,328*) — Invention — Automobile Bui-kee. 

The Sa.ii:er patent, Xo. 885,181, for au antoniobile buffer, Is void for 
iack of invention, in view of tlie prior art. 

Appeal from the District Court of the United States for the South- 
ern District of New York; Charles M. Hough, Judge. 

Suit in equity by the J. H. Sager Company against the Emil Gross- 
man Company. P>om a decree holding valid and infringed the sixth 

1 See, also, Henry v. Dielî Co., 224 V. S. 1, 32 Sup. Ct. 364, 56 L. Ed. 645 ; 
llartell v. Tllshnian, 90 IT. S. 547, 25 L. Ed. ,357; Consolidated Middlings 
Turiiier v. Wolf (C. C.) 28 Fed. 814; Washburn Mfg. Co. v. Cincinnati Barb 
Wire Co. (C. C.) 42 l'ed. 675 ; Perry v. Noyés (C. C.) 96 Fed. 233 ; Alleu v. 
Consolidated Fruit Jar Co. (C. C.) 145 Fed. 948. 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and seventh claims of letters patent No. 885,181, granted April 21, 
1908, to James H. Sager for improvements in automobile buffers, de- 
fendant appeals. Reversed. 

Offield, Towle, Graves & Offield, of Chicago, 111., and P. B. A dams, 
of New York City (James R. Offield, of Chicago, 111., of counsel), for 
appellant. 

C. Schuyler Davis, of Rochester, N. Y., for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judgcs. 

COXE, Circuit Judge. The object of the patentée was to construct 
an automobile buffer which is simple, efficient and easily attached. 
The principal purpose of the buffer is to protect the lamps, radiator 
and forward portion of the car from being injured and broken from a 
comparatively light blow upon the buffer bar and also to prevent in- 
jury to cars and other vehicles when struck by the car to which the 
buffer is attached. In short, the object of the invention is to interpose 
a spring between the car and any object with which it might coUide 
and thus neutralize the shock of the impact. Generally speaking, this 
idea was as old as mechanics and it was also old as applied to motor 
cars. 

Prior to Sager's appUcation, a patent was issued to R. W. Harroun 
December 10, 1907, for an "automobile bumper" designed to accom- 
phsh the identical purpose which Sager had in view, viz., "to protect 
the automobile or parts thereon from damage by collision." The 
Harroun bumper is mounted on the car "by means of spring connec- 
tion so as to absorb any shocks caused by a collision" and acts "as 
a cushion when it is bumped against an object." The only différence 
between the Harroun device and that of the patent in suit is that 
in the former the spring is compressed by direct action and in the 
latter the interposition of a lever causes the bumper to rise slight- 
ly and compress the spring in a downward direction. 

A patent was granted to Edgar Thomas July 31, 1894, for a car 
fender designed especially for electric and cable street railway cars. 
The spécification says: 

"When the object is struck by the movable member of the fender, the force 
of the blow is greatly diminished by the fact that the sald member is movable 
and also by reason of the cushioning efCect of the springs or like yielding 
médium, so that the liability of serions injury to a person by being struck 
by the fender is reduced to a minimum." 

It cannot be denied that if the Thomas device were inverted and 
applied to the front of a motor car, it would produce the same resuit, 
including the rising of the buffer, as is produced by the Sager device. 

The record contains other patents having the same gênerai purpose 
in view, but it is unnecessary to refer to them as they add nothing 
of importance to the art as disclosed by the two patents above men- 
tioned. We hâve, then, in the prior art a spring buffer bar designed 
to protect the lamps and front portion of the automobile and to ac- 
complish precisely the same resuit as Sager. The only difïerence 
being that in Sager there is a lever arm which causes the bar to rise 
when it meets with an obstacle while in the Harroun structure there 
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is simply a spring which is pushed back on a horizontal plane, the 
buffer bar not rising. We also hâve in the prior art a street car f end- 
er which, if inverted and appHed to an automobile, will accomplish the 
same resuit pointed eut in the Sager patent. We cannot think that 
it involved invention, in view of the prior art as thus disclosed, to pro- 
duce the buffer bar of the patent. The only change which differen- 
tiates the Sager bufïer from the Harroun buffer is the introduction 
of the lever which causes the bar to rise slightly when it strikes an 
obstacle instead of being forced directly back. As this principle was 
well known in mechanics and is shown speciftcally in the Thomas 
patent, we think its application to an automobile, assuming it to be an 
improvement, was the work of a mechanic and not of an inventor. 

The District Judge relied largely, in reaching his conclusion, upon 
the décision in the case of Turner Brass Works v. Appliance Manu- 
facturing Co., 203 Fed.TOOl, in the Northern District of Illinois, the 
patent in issue being the patent to Harroun above referred to. We do 
not know what the record disclosed in that case. The only patent 
mentioned in the opinion is the patent to Simmns, which was held 
to be unavailable. We are not at ail satisfied that the décision would 
bave been as it was if the patents before this court had been in évi- 
dence. However this may be, the question hère is — Did it involve 
invention to make the Sager buffer, in view of the prior art in the 
Illinois case, plus the Thomas street car fender patent and the Har- 
roun patent itself ? For the reasons already stated we think it did not. 

The decree is reversed with costs. 



HURD et al. v. JAMES GOOLD CO. 
(Circuit Court ot Appeals, Second Circuit. Febi'uary 10, 1913.) 

No. 117. 

1. Patents (§ 301*) — Suit eob Infringement — Prelimikaey Injtjnction. 

A preliininary Injuuction siiould not be grauted to restrain infringe- 
ment of a patent, although Infringenient is sliown, where the right to 
maintain tlie suit dépends on tlie décision of tlie Suprême Court in an- 
otlier suit pendiug before it, wliich was brouglit by the same complaln- 
ant and decided adversely to liim. 

[Ed. A'ote.— For otber cases, see Patents, Cent. Dig. §§ 489-495; Dec. 
Dig. § 301.* 

Grounds for déniai of preliniinary injunction in patent infringement 
suits, see note to Johnson v. Fooa Mfg. Co., 72 C. C. A. 123.] 

2. Patents (§ 327*) — Suit for Infbingement — Eigiit to Maintain. 

The fact that in one circuit a patent has been adjudged iuvalid, and the 
owner enjoined from bringing suit for Its infringement, does not deprive 
a prior licensee thereiinder, who has an exclusive license to vend in a 
limited territory in another circuit, where the patent has been sustained, 
from there maintaining a suit lu equity to protect such rights as he may 
hâve; and in such suit he may of right join the owner of the légal ti- 
tle to the patent as a complainant, even wltliout the latter's consent. 

[Kd. Xote.— For other cases, see Patents, Cent. Dig. §§ 020-62.5; Dec. 
Dig. S 327.*] 

•For other cases see same topio & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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Appeal from the District Court of the United States for the 
Northern District of New York; George W. Ray, Judge. 

Suit in equity by James D, Hurd, the ConsoHdated Rubber Tire 
Company, and the Rubber Tire Wheel Company against the James 
Goold Company. From an order granting a prehminary injunction, 
défendant appeals. Reversed. 

This cause cornes hère upon appeal from an order granting a pre- 
hminary injunction. The suit is one for infringement of the well- 
known Grant patent for rubber-tired wheels. The défendant is a 
dealer in this circuit, who buys his tires from the Goodyear Com- 
pany at Akron, Ohio, and afïîxes them to vehicles hère. The opin- 
ion of the District Judge will be found in 197 Fed. 756. 

H. A. Toulmin, of Washington, D. C, for appellant. 
W. E. Ward, of New York City, for appellees. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. It is unnecessary to recite the history of the 
litigation under this patent or to set forth in détail the facts of this 
case. Référence may be made to the opinion in the court below and 
to our certification of questions to the Suprême Court in the suit of 
the same plaintifï against Seim and Reissig, December 7, 1911. 191 
F. R. 832, 112 C. C. A. 346. The questions certified hâve not yet 
been reached for argument in the Suprême Court. 

[1] It is manifest that the answers to those questions will hâve a 
controlling infîuence on the détermination of this suit. They deal 
with the rights which complainant may hâve in the territory cov- 
ered by his earlier exclusive license, and with the status of tires 
made in the circuits where the patent has been held invalid under the 
opinion in Kessler v. Eldred, 206 U. S. 285, 27 Sup. Ct. 611, 51 L. 
Ed. 1065, in view of the fact that the Suprême Court has held this 
patent valid and infringed by such tires in Diamond Rubber Co. of 
New York v. Consolidated Rubber Tire Co., 220 U. S. 428, 31 Sup. 
Ct. 444, 55 L. Ed. 527. The circumstance that we certified thèse 
questions to the Suprême Court indicates that we were in doubt as to 
the answers to be given. While such a doubt exists as to the funda- 
mental propositions on which complainant must rely, we think a pre- 
hminary injunction should not be grantcd, and for that reason hâve 
concluded to reverse the order appealed from. Inasmuch, however, 
as a favorable answer to those questions might induce complainant 
to bring the matter again before the District Court, in this cause, 
we think it désirable to express an opinion on some of the other ques- 
tions which hâve been argued hère. 

[2] Complainant has joined with himself tvvo corporations whO' 
hold the légal title to the patent. Thèse corporations hâve been en- 
joined in the Sixth circuit from maintaining suits for infringement. 
Thèse injunctions, of course, bind the corporations against which 
they were issued; but we cannot see how they can operate to in- 
terfère with Hurd's légal rights (assuming that the answers to the 
certified questions indicate that he has such rights) or with the 
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course which equity practice indicates lie should foUow in vindica- 
tion of those rights. That practice authorizes him, as holder of 
an exclusive territorial license, to présent his licensors as co-com- 
plainants, even against their will and in spite of their protests. 
Whether they may say, in response to his request, "we will not 
appear" because we are dissatisfied with you, or because a court bas 
told us we must not, is a matter of indifférence to Hurd. Despite 
thèse objections, he has brought them in as co-complainants. 
Whether his doing so exposes them to punishment for contempt is 
a matter to be decided when it cornes up; we hâve a definite opin- 
ion about that, but it is not for us now to express it. We think it 
strains the doctrine of comity beyond tha breaking point to con- 
tend that, in order to uphold the hands of the enjoining court, we 
should deprive Hurd, over whom that court never had any jurisdic- 
tion, of the regular and orderly équitable procédure to -maintain his 
légal rights, assuming that the deliverance of the Suprême Court on 
the certified question may indicate that he has légal rights, which he 
can maintain against users of infringing tires in his territory. 

We fuUy concur with Judge Ray in the finding that the défense of 
lâches is not made out by the proofs. 

On the question of infringement, we think the District Judge did 
not quite correctly appreciate what was held by this court and by the 
Suprême Court as to the différences between the Grant patent and 
the prior art. No court has held that in the Grant structure the 
tire must be held so loosely that it will rise from the métal channel 
to any appréciable extent, so that "dust, dirt, and mud" would enter 
the channel with the natural results of such action. Ail that is held 
is that it must yield sufficiently when it strikes a latéral obstruc- 
tion to prevent being broken and injured by the blow. It is distin- 
guished in this regard from tires of the prior art which were held in 
the channel by cément, and which were destroyed after a short period 
of use because they would not yield. There is a model of the al- 
leged infringing tire in this case, the accuracy of which, as we under- 
stand it, is conceded. It is covered absolutely by the language of 
both claims ; to us it looks like a Chinese copy of the structure we 
found to inf ringe in an earlier case. That Goold thinks he has drawn 
his wires so tight that there will not be any tilting is of no moment. 
There is concededly a layer of elastic rubber under the two wires, 
and, however tightly they may be drawn, the degree of tilting will 
necessarily dépend on the direction and force of the blow. On the 
record now before us, we are satisfied that infringement is shown. 

For the reason, however, expressed at the outset of this opinion, 
we think that this order should be reversed, without préjudice to any 
other application for relief, should complainant be advised to make 
one, after the décision of the Suprême Court shall ha:ve been an- 
nounced, with costs of this appeal to appellant. 
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TURNER BRASS WORKS et al. v. APPMANCE MFG. OO. 
(Circuit Court, N. D. Illinois, E. D. April 5, 1909.) 

No. 28,979. 

l Patents (5 73*) — Anticipation — Prjor Patent. 

On an issue of anticipation by a prior patent, taken In conhectioii ^ith 
the prior art, where the patents are not for tlie same thing, so that no 
question arlses of priority of invention as between tlie two patentées, 
the prior patent as an anticipation dates only from the time of its is- 
suance, when its disclosures were given to the public. 

[Ed. Note.— For other cases, see Patents, Cent Dig. § 64; Dec Dig. 
! 73.*] 
2. Patents (§ 328*) — Validitt and Infbœngement— Automobile Bumpee. 

The Harroun patent, No. 873,544, for an automobile bumper, was not 
anticlpated, and, although of narrow scope, discloses novelty and Inven- 
tion ; also held inf rlnged. 

In Equity. Suit by the Turner Brass Works and Ray W. Har- 
roun against the Appliance Manufacturing Company. On final hear- 
ing. Decree for complainants. 

See, also, 164 Fed. 195. 

George T. May, Jr., of Chicago, 111. (Frederick W. Moore, of Chi- 
cago, 111., of counsel), for complainants. 

Dyrenforth, Lee, Chritton & Wiles, of Chicago, 111. (WiUiam B. 
Davies, of Chicago, 111., of counsel), for défendant. 

KOHLSAAT, Circuit Judge. Complainants seek to restrain de- 
fendant from infringement of claims 1, 2, 3, 5, 6, and 7 of patent No. 
873,544, granted to said Harroun December 10, 1907, on application 
filed March 29, 1906, for an automobile bumper. The device, as stated 
by complainant at page 7 of its brief, is duly covered by claims 1, 2, 
and 3, which read as follows, viz. : 

"1. In an automobile bumper, a rail extending across the front of an auto- 
mobile attached to the frame by horizontal arms running through eyebolts 
at the frame ends and supported by brackets at the rear ends, backed up by 
springs surrounding said horizontal arms. 

"2. In an automobile bumper or fender, the combination of a rail, two sup- 
porting rods eonnected at their ends to said rail, guides adapted to be secured 
to opposite sides of an automobile wherein said rods are slldlngly supported 
between their ends, cushioning means for said rail, and guide brackets adapt- 
ed to be secured to opposite sides of an automobile, in which said rods are 
sUdingly supported near their rear extremities. 

"3. In an automobile bumper or fender, the combination of a rail, two sup- 
porting rods eonnected to said rail and extending rearward therefrom, guides, 
adapted to be secured to opposite sides of an automobile, wherein said rods 
are respectively slidingly supported between their ends, other guides, adapted 
to be secured to opposite sides of an automobile, wherein said rods are re- 
spectively slidingly supported near their rear ends, and coiled springs, Bur- 
rounding said rods, each with one end arranged for movemeat with the rod 
and its other end abutting against a guide." 

The défense concèdes infringement, and rests solely on want of 
patentable novelty. It is apparent, from an inspection of the bumper, 
that the éléments are ail old. The patentée has sought to adapt what 
has been heretofore applied to many other arts to the automobile art. 

•For oUier cases eee same toplc & i nt7MBBb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In doing this he claims to hâve exercised invention. This last-named 
field for mechanical and inventive skill has developed very rapidly and 
vastly, so that the slightest advances are readily availed of. 

Among the obvions improvements required has been some satisfac- 
tory protection against injury to lamps, radiators, and other com- 
paratively frail appHances located at the forward end of the car. To 
meet that demand, several devices hâve been provided, notably that 
of the patent to F. R. Simms, No. 814,171, granted March 6, 1906, on 
application filed September 26, 1905, for "buffer for use on motor 
vehicles." This patent is cited in anticipation of claims 1, 2, and 3 
of the patent in suit, and more nearly approaches thèse claims than 
does any other adduced in the record. None of the other automobile 
patents cited, nor ail of them combined, are deemed to hâve anticipated 
the patent in suit ; nor do the citation from analagous arts disclose it. 
They are ail practically arranged with a view to protecting persons 
found in the path of the car, rather than to protect the lamps or other 
forward appliances, and disclose no thought of the accomplishment of 
thé ends sought for by Harroun. 

[1] As to the Simms patent, complainant insists that inasmuch as 
it was granted after the invention of the Harroun patent, although 
upon an application filed prior to the date of complainant's invention, 
yet, under the language of the answer and the rule laid down in liâtes 
V. Coe, 98 U. S. 33, 25 L. Ed. 68, American Roll Paper Co. v. Weston 
(C. C.) 45 Fed. 689, Howes v. McNeal (C. C.) 17 Blatchf. 396, 4 Fed. 
151, Anderson v. Collins, 122 Fed. 458. 58 C. C. A. 669. and Diamond 
Drill & Machine Co. v. Kelly Bros. (C. C.) 120 Fed. 286, it is avail- 
able as a part of the prior art only from the date of its grant. The 
contention is deemed to be well taken. The pleadings do not raise the 
défense that the patentée was not the original inventor, as was the case 
in Barnes Automatic Sprinkler Co. v. Walworth Mfg. Co. et al., 60 
Fed. 605, 9 C. C. A. 154. The distinction is clearly pointed out by 
Judge Woods in the case last cited, and by Judge Archbald in Diamond 
Drill & Machine Co. v. Kelly, supra. 

[2] While many of the éléments of the patent in suit are shown in 
the prior art cited, there is, as above stated, no one of them which 
meets the combinations shown in the several claims in suit. Whether 
patentable novelty is shown, independent of the prior art, is also ques- 
tioned by défendant. Bearing in mind what has been said with référ- 
ence to the automobile art, and the importance of improvements there- 
in, it requires no great acumen to discover some éléments of invention 
in the Harroun bumper. The economy hit upon in substituting the 
eyebolt as a guide in place of the ordinary boit employed in securing 
the forward end of the spring to the car frame, the location and ar- 
rangement of the rail support, the double guide for the sHding rods 
which carries the rail, together with the method of their adjustment, 
the résilient cushioning means, and the devices for making rigid and 
latterly movable the rail, ail form a combination which is new. 

Taking into considération the disclosures of the analogous arts, the 
invention must be held to be narrow, but sufiSciently broad, however, 
to entitle complainant, in the case made, to the injunctional relief 
against défendant which he prays for ; and it is ordered accordingly. 
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PALMER et al. v. «UPERIOR MFG. CO. 
(District Court, N. D. New York. March 17, 1913.) 

1. Patents (§ 328*) — Infringement — Apparatus for Invebting Tubulab 

Fabbics. 

The Palmer patent, No. 878,995, for an apparatus for invertiiig tubular 
fabrics, held uot so clearly infriuged by a luaebine used by défendant as 
to justify the grauting of a preliminary injunetion. 

2. WoRDS AND Phrases— ''Against." 

"Against," as applied to motion, means In an oppo.site direction to, so 
as to meet. 

[Ed. Note.— For other définitions, see Words and Phrases, vol. 1, pp. 
258, 259.] 

In Equity. Suit by William B. Palmer and Jesse V. Palmer against 
the Superior Manufacturing Company. On motion for preliminary 
injunetion. Motion denied. 

Edmonds & Peck, of New York City, for complainants. 
Walter E. Ward, of Albany, N. Y., for défendant. 

RAY, District Judge. Complainants allège infringement by de- 
fendant of claim 1 of the patent to Wm. B. Palmer, No. 878,995, 
granted Feferuary 11, 1908, and which was the subject of considéra- 
tion by this court in Palmer v. Jordan Machine Co. (C. C.) 186 Fed. 
496, and on appeal by the Circuit Court of Appeals (Second Circuit) 
in Palmer v. Jordan Mach. Co., 192 Fed. 42, 112 C. C. A. 454, and 
which court on said appeal reversed the holding below as to claim 
1 of the Palmer patent and held it valid and infringed. In that suit 
the validity of the Palmer patent was conceded. The défendant hère 
has been using one of the infringing machines, which was made by 
said Jordan Machine Company. Since the décision of that case the 
défendant has made certain changes in such machine which it now 
claims avoids infringement, in view of the patent tô C. W. Gove, No. 
769,648, of September 6, 1904. The défendant also contests the va- 
lidity of the Palmer patent in view of the prior art, but I am not im- 
pressed with such défense. I think the question is one of infringe- 
ment, having in view the décision of the Circuit Court of Appeals in 
giving construction to the Palmer patent, its considération of the 
Gove patent, and the changes made in the construction of defendant's 
machine. In view of the fact that the défendant hère claims that it 
has a noninfringing machine, considering the fact it has left out the 
"yielding means for. forcing said feed rolls against said tube" found 
and claimed in the Palmer patent, and insists it has no means what- 
ever for so forcing the feed rolls against the tube, in the sensé that 
the feed rolls are pushed or moved against the tube (which receives 
the fabric), and as it has placed spring-pressed anti-friction rolls in 
the said tube, which was donc by Gove in a way, it is proper to see 
what the Circuit Court of Appeals said as to équivalents and inquire 
whether the défendant now uses the combination of claim 1 of the 
patent in suit with an allowable équivalent for said "yielding means 

*For other cases see same topic & i numeeb in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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for forcing said feed rolls against said tube." The Circuit Court of 
Appeals, speaking of the Palmer patent, said : 

"What the inventor was seeking to protect was his metliod of advancing 
the fabric (on the receiviiig tube) by rolls which pressed agaiust It (the fabi-ic) 
by ylelding pressure, whether that pressure was produced iuslde or outside of 
the rolls (feed rolls) by a spring or its équivalent." 

I cannot doubt that the défendant now advances the fabric on the 
tube by feed rolls which press against the fabric and with the fabric 
interposed against thèse anti-friction, or idle rollers, located in the 
tube itself, and which yield on pressure because of the springs con- 
nected therewith. This is not the exact method of Palmer's patent as 
primarily he had his yielding means in or directly connected with his 
feed rolls, or rather attached to the uprights carrying said feed rolls. 
The défendant, Jordan Machine Company, in the case referred to, 
transferred the yielding means to the feed rolls themselves, and this 
was held an infringement. Palmer had no idle or anti-friction rollers 
in the tube. Jordan did, but he had no springs there. There was, of 
course, co-action between the feed rolls and the idle rollers, or anti- 
friction rollers, and both acted on the fabric to carry it forward on 
the tube. In defendant's machine as now constructed the feed rollers 
are solid and unyielding, but the coacting idle rollers are yielding, 
so that this part of the tube and consequently the fabric is pressed 
against the feed rolls. That is, instead of yielding means pressing 
the fabric against the tube and carrying the fabric forward, yielding 
means press the fabric on the tube against the feed rollers as such 
fabric is advanced on the tube by such rollers. Gove is the only ma- 
chine in the prior art. The Circuit Court of Appeals held that Pal- 
mer is entitled to a fair range of équivalents. The défendant has 
donc more than to substitute in his machine complained of, the 
"spreader" of Gove. In Gove that spreader was no part, properly 
speaking, of the tube. The "spreader" was held between the feed 
rolls attached to, uprights which would swing until fastened in posi- 
tion, and the end of the fabric was opened and extended on this 
spreader which contained the idle rollers moved outwardly by a 
spring or springs so as to coact with the feed rollers and move for- 
ward the fabric between them. The feed rollers proper were unyield- 
ingly set in the swinging frame and could not approach each other, 
or the tube. But the défendant has no spreader like Gove's held be- 
tween the feed rolls and indirectly attached to uprights, and it has 
dispensed with the swinging frame of Gove which carried the feed 
rolls as well as the "spreader." In defendant's structure, one section 
of the tube, in no way connected with the frame or uprights carry- 
ing the feed rolls, has the idle rollers referred to, and but for Gove 
this change of location of the springs and the conséquent change of 
opération would not avoid infringement. It is substantially the same 
construction and combination of éléments, operating in substantially 
the same way to produce the same resuit. 

I do not now see that any further testimony can add to or subtract 
from the case as now presented on this motion for an injunction pen- 
dente lite. In the Palmer patent as shown and described the two up- 
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rights carrying the feed rolls are dravvn towards each other and 
against the fabric on the supporting tube by means of a coil spring 
extending from the one upright to the other. Jordan dispensed with 
this coil spring entirely, and substituted a spring within each of the 
feed rolls themselves, which with leather strips could and did allow 
the surface of the feed rolls to yield and approach each other, and 
consequently to approach and engage the opposite sides of the sup- 
porting tube. This was held to constitute "yielding means for forc- 
ing said feed rolls against said tube." That is, the springs within the 
feed rolls supported on rigid uprights allowed the surface of such 
feed rolls to approach or recède from the supporting tube as the fab- 
ric was pushed or pulled forward on such tube. The défendant has 
now substituted solid feed rolls without springs and without a flexi- 
ble surface, so that there is no yielding means in either uprights, 
feed rolls, or supporting tube, but for the fact that he has so-called 
"idle rollers" or "anti-friction" rollers as the complaint calls them, 
located in the supporting tube itself (the tube which carries and re- 
ceives the fabric) and thèse now hâve springs which allow such "idle 
rollers" to move outwardly and inwardly on pressure. The resuit is 
that while the feed rolls when in opération are not moved towards 
or away from the fabric on the tube, or the tube, the fabric on the 
tube, the idle rollers being within, is pressed outwardly into contfact 
with the feed rolls and against them, and, if an uneven surface is pre- 
sented, the idle rollers yield and recède into the tube. Prior to the 
change the feed rolls yielded while now thèse idle rollers yield. The 
efïect is substantially the same. Palmer has no idle rollers or anti- 
friction rollers. The défendant says he has no "yielding means for 
forcing said feed rolls against said tube." Literally this is true. As 
now constructed, while the feed rolls are adapted to engage the op- 
posite sides of the tube, the feed rolls are not forced against the tube 
at ail in the sensé of being moved towards and against. "Against" 
means, as applied to motion, "in an opposite direction to, so as to 
meet ; (a) toward ; (b) upon ; as to strike against a rock ; the rain 
beats against the window; to ride against the wind." The idle roll- 
ers in the tube and inside the fabric thereon are by means of said 
springs forced outwardly against the feed rolls. The défendant says 
that he had a perfect right to use thèse idle rollers in or on his tube, 
inasmuch as he is only using a tube well known in the prior art and 
shown in the Gove patent, No. 769,648, of September, 1904, and there 
described, the spreader being but a section of tube in point of fact, 
and to which attention has been called. This is true to an extent, but 
défendant has a différent structure as a whole from that of the Gove 
patent. 

Défendant contends that some of the defendant's machines hâve 
thèse springs connected with the idle rollers, and that some do not, 
and that there is no spécial advantage in the springs connected with 
the "idle rollers" or "anti-friction rollers" located in the tube. If so, 
the springs can be abandoned and without them there is no infringe- 
inent as "yielding means for forcing said feed rolls against said tube" 
would certainly be absent. 
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If certain that this matter could be justly decided on the record 
made on thjs motion — that is, that the facts cannot be changed or 
further light thrown on the case — I should be inchned to grant this 
motion in the interest of a speedy décision by the Circuit Court of 
Appeals on the merits. In view of the "spreader" of Gove with its 
rollers controlled by springs coacting with the fixed feed roUs to 
move the fabric forward, a doubt is created whether or not the de- 
fendant's machine now infringes. This doubt is more tlian a shad- 
ow ; it has merit. Under the new rules which go into efifect Febru- 
ary 1, 1913, a speedy trial can be had and the évidence taken in open 
court ,at Syracuse. Complainants will sufïer little by delay as the de- 
fendant uses only one machine alleged to infringe. On the other 
hand, should the injunction be improperly granted, a substantial 
wrong would be done défendant. 

Denied. 



SCHMERTZ WIBE GIjASS OO. et al. v. WESTERN GLASS CO. 

(District Court, N. D. Illinois, E. D. March 17, 1913.) 

No. 28,615. 

1. Patents (§ 318*) — Infringement^Pbofits Eecoverabi.e. 

Where there were devices or iirocesses in the prior art open to the use 
of, an Infringer, the measnre of profits recoverable by the patentée for 
the Infringement is the différence between the profits made by the use 
of the patented device or process and that which would hâve been re- 
alized or lost on any other open to defendant's use. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 566-576; Dec. 
Dig. § 318.*] 

2. Patents (§§ 312, 328*) — Infbingçment — Acooukting for Profits. 

Evidence held suHkient to entitle a complainant to recover substantial 
profits, froni an infringer of the Schmertz patent. No. 12,443 (original No. 
791,216), for an apparatus and process for nuunifacturing wire glass. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 544-549 ; Dec. 
Dig. §§ 312, 328.*] 

3. Patents (§ 318*) — Infringement— Accodnting for Profits. 

Défendant, which was a large manufacturer, «as using a machine and 
process in the manufacture of wire glass which iufriuged eoiuplaiuants' 
patent, and a suit was brought for tiie infriugeuieut, in whicli a pre- 
liminary injunction was denied. Défendant was complainants' only com- 
petitor in the business, and, in order to control the market, complainants 
eutered into a contra et by which they tooli and paid for ail of defendant's 
product during the tenn of one year t^ending the suit ; the contract pro- 
viding that it should be without préjudice to the légal claims of either 
party. Complainants were successful In the suit. ïJeld, that they could 
not recover profits made by défendant during the contract year when it 
was in effect a licensee, but that the réservation of riglits in the con- 
tract must be construed to apply only to such rights as they stood when 
the contract was made. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 566-576; Dec. 
Dig. § SIS.*] 

In Equity. Suit by the Schmertz Wire Glass Company and the 
Mississippi Wire Glass Company against the Western Glass Company. 

•For other cases see same topic & § humbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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On exceptions to master's report on accounting. Exceptions sustained 
in part. 

Edward S. Rogers, of Chicago, 111. (Arthur J. Baldwin and Drury 
W. Cooper, both of New York City, of counsel), for complainants. 

Offield, Towle, Graves & Offield, of Chicago, 111. (Chas. K. Offield 
and Albert H. Graves, both of Chicago, 111., of counsel), for défendant. 

SANBORN, District Judge. On exceptions to master's report on 
accounting finding nominal damages. 

Défendant was decided to be an infringer in this cause ([C. C] 178 
Fed. 977; 185 Fed. 788, 109. C. C. A. 1), and an accounting for dam- 
ages and profits awarded. Défendant was held to be using substan- 
tially the machine, and substantially the process, secured to the pat- 
entée in reissue No. 12,443. Upon the issuing, of the injunction, and 
on February 10, 1910, défendant changed its method from the 
Schmertz process to the so-called European three-step process, which 
was held not to infringe in (C. C.) 188 Fed. 436, and on appeal, 195 
Fed. 760, 115 C. C. A. 459. The master reported that, while défend- 
ant had realized profits, they were not proved with sufficient clearness, 
and that, since the noninf ringing process had been open for défendant 
to use during the whole period of infringement, it was not liable for 
profits. He also reported that no damages could lawfully be imposed 
by reason of the infringement. After the master reported, the most 
important décision on patent accountings since Garretson v. Clark, 111 
U. S. 120, 4 Sup. Ct. 291, 28 E. Ed. 371, was made by the Suprême 
Court, that of Westinghouse Co. v. Wagner Mfg. Co., 225 U. S. 604, 
32 Sup. Ct. 691, 56 L. Ed. 1222. The case involved the infringement 
of an electric converter. A combination of several old éléments with 
two new ones was made by the patentée which gave an exceedingly 
bénéficiai resuit. After a period of infringement défendant changed 
its converter by leaving out one élément of such combination, and thus 
escaped further infringement. In an accounting the master decided 
that défendant had made $134,000 in profits by the infringement, but 
that thèse profits were merged in the gênerai business, so that it was 
impossible to separate them, because no separate account was kept, and 
the master recommended a decree for the whole $134,000. On appeal 
to the Court of Appeals of the Eighth Circuit (173 Fed. 361, 97 C. C. 
A. 621) it was held that the master erred in finding that the whole com- 
mercial value of the infringing converters was due to the patented 
combination, but was partly the resuit of improvements made by de- 
f endant-appellee ; that, as complainant-appellant had f ailed to separate 
the profits made by the patent from those made by the defendant's ad- 
dition, there was no évidence upon which a decree for profits could go ; 
and that the rule as to wrongful confusion of goods did not apply. 

A writ of certiorari was granted from the Suprême Court and the 
decree reversed. It will be observed that there was nothing in the rec- 
ord to suggest any standard of comparison, since there was no con- 
verter in the prior art adapted to obtain a resuit like that secured by 
the patent device ; hence the Suprême Court, in stating the gênerai 
rules governing the case, was not called upon either to cite or distin- 
guish cases in which it had previously used a standard of comparison, 
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like McCreary v. Pennsylvania Canal Co., 141 U. S. 467, 12 Sup. Ct. 
40, 35 L. Ed. 817. 

With this State of facts before it the Suprême Court laid down the 
following rules: 

"Wliere the infi-iuger lias sold or used a yateutec] article, the plaiutift' is 
entltled to recover ail of the proflts. Where a patent, though usiug okl élé- 
ments, glves the eiitire value to the coiubliiatioii. the plaiutift: is entltled to 
recover ail the profits. Hurlbut v. Scliilllnger, 180 U. S. 456, 472 [9 Sup. 
(.^t. 584, 32 L. Ed. 1011]. Where profits are niade by the use of an article 
pateiited as au entirety, the iufriuger Is Uable for ail the proflts 'unless he 
eau shovv' — and the bui'deu is ou hlm to show — that a portion of them is the 
resuit of sonie other thlug used by hiui.' Klizabeth v. raveinent Co., 07 U. 
S. 126 [24 L. Ed. 1000]. But there are mauy cases iu-whieh the plaintiff's 
patent is only a part of the machine, and créâtes only a imrt of the i)roflts. 
Hls invention may hâve been used in conibination with valuable improve- 
nieuts made, or other patents appropriated by the Infriuger, and each may 
hâve jointly, but unequally, contributed to the proflts. In such a case, if 
j)Iaintitï's patent only ereated a part of tlie proflts, he is entitled to recover 
tliat part of the net gains. He must, therefore, 'give évidence tendlng to 
separate or apportion the defendant's proflts and the patentee's damages be- 
tween the patented feature and the unpatented features, and such évidence 
niust be reliable and tangible, and uot conjectural or spéculative; or he must 
show, by equally reliable and satisfactory évidence, that the proflts and dam- 
ages are to be calculated on the whole machiue, for the reason that the 
entire value of the whole machine, as a marketable article, is properly and 
legallv attributable to the patented feature.' Garretson v. Clark, 111 U. S. 
120 [4 Sup. Ct. 291, 28 L. Ed. 371]." 

The court further observed that the statute expressly makes the in- 
fringer liable for ail profits, but the rule as to the burden of proof has 
been so applied that this statutory right has often been nuUified by 
infringers who had ingenuity enough to smother the patent with im- 
provements made by themselves or third persons. "In such cases the 
greater the wrong the greater the immunity ; the greater the number 
of improvements the greater the difficulty of separating the profits." 
The principle that the burden of showing profits is upon the complain- 
ant should not be pressed so far as to override others equally important 
in the administration of justice. 

It was further held, however, that, where défendant shows that it 
uses noninfringing and valuable improvements in connection with its 
infringement, the burden of apportionment is on the complainant. 
This may be difficult to meet, but that is no reason why complainant 
should be denied its rights. It may be impossible to reach a conclu- 
sion mathematically exact, but expert or other évidence may be re- 
ceived on this question, in the same manner as in questions relating to 
State and Interstate rates in cases brought to détermine whether the 
former are confiscatory. When complainant shows that witnesses who 
hâve kept defendant's books, purchased material, etc., are unable to 
show what profits hâve been made, it has sufficiently met the burden 
cast upon it. 

Finally, it was decided that the rule relating to trustées ex maleficio 
applies in patent cases, so that where complainant has made ail possi- 
ble proof of profits, and défendant has made clear proof impossible 
by inextricably mingling and confusing the parts composing the fund 
constituting such profits, the whole fund belongs to complainant. 
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While the full effect of tins important case can only be told after 
the fédéral courts shall hâve applied it to the complicated and difficult 
circumstances appearing in patent accounting.s, yet it is évident that it 
marks an epoch in that most unsatisfactory chapter of the patent law. 
Undoubtedly the generally accepted construction of the Garretson 
Case has been much modified. As the Suprême Court said in another 
part of its opinion : 

"It may be arguecl that in Its last analysis thls is but another way of sayiug 
that the bnrdeii of proof is on the défendant. And no doubt sucli, in the end, 
will be the practleal resuit in many cases." 

[1] It is not, hovi^ever, to be inferred that it was intended to change 
the estabHshed rule as to the standard of comparison, since, as has been 
already stated, the case presented no such question. The patentée is 
entitled only to the actual advance he has made over the prior art, 
and the true measure of his recovery is the différence between the 
profits on the patented device or process and what would hâve been 
realized or lost on any other device or process open to defendant's use. 
Columbia Wire Co. v. Kokomo Steel & Wire Co., 194 Fed. 108, 114 
C. C. A. 186, in the Circuit Court of Appeals of this circuit. 

It was decided by the master that the European method was open 
to défendant at the beginning of the infringement, and it is urged 
with much force by its counsel that this conclusion is correct. It 
is said that the only thing new which Schmertz discovered was his 
method of wire feed and his combination — what our court of ap- 
peals well described as a singlel tool for the making of wire glass. 
It is further argued that the record shows that défendant made wire 
glass experimentally by the European method on one occasion be- 
fore the infringement began, and on two occasions during its con- 
tinuance, and that after the injunction was granted "it changed its 
practice in one day to the European three-step process." Further, 
that this process can be successfully carried out by the use of a 
single roll, and without the Schmertz wire carrier or any other. It 
is therefore confidently asserted that, since this practice antedated 
Schmertz, was unpatented, and open to use during the whole period 
of infringement, no profits or damages can be recovered, because 
Schmertz really never made any advance at ail over the prior art. 
But the argument not only cornes too late, but proves too much ; 
it proves, if of any force whatever, that the Court of Appeals was 
wrong in its conclusion that the Schmertz reissue was valid. That 
décision was that the European three-step practice did not anticipate. 
Such is the binding conclusion between thèse parties. If so, it is 
most clear that defendant's return to that practice does not close 
or even narrow the gap between it and the Schmertz discovery. De- 
fendant's real argument is that the patent in suit is invalid. 

[2] The master also decided that no clear or sufficient évidence 
of the amount of profits appears f rom the évidence, and that nominal 
damages only could be awarded. On this point the question is 
whether évidence sufficient to fairly satisfy the rule of Westinghouse 
Co. V. Wagner Co. is to be found in this record. I hâve carefully 
read the whole of the évidence. Mr. Ryon, defendant's manager, re- 
203 F.— 64 
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peatedly testified that every item and élément bearing on the subject 
of cost had been produced and put in évidence. Tlie accounts werô 
thoroughly and carefully kept, but there was no séparation of cost 
between wire glass and other kinds produced. Estimâtes, however, 
and other corroborative proofs, appear, from which it is not diffi- 
cult to get a pretty clear notion of the cost of producing the différent 
products. The amount received for the sale of both sorts was care- 
fully kept. It is not necessary to apply the rule of confusion of goods, 
since the amounts of profits on the wire glass can be ascertained 
with reasonable and sufficient certainty. 

[3] Complainants also claim either as profits or damages the sum 
of $36,000 paid by them to défendant under a contract covering the 
year 1908. It appears that defendant's infringement began early in 
1907, and this suit for an injunction was promptly brought, but a mo- 
tion for temporary restraint denied. At the same time complainants 
had an infringement suit pending against the Pittsburg Plate Glass 
Company in which a temporary injunction had been granted. In 
November, 1907, a short term probatory was fixed in the Pittsburg 
case, so that it was inconvénient for complainants to follow up both 
cases at the same time. Défendant was the only competitor. In 
order, therefore, to protect the market, and enable complainants to 
prosecute vigorously the Pittsburg case, they entered into a contract 
with défendant for the year 1908 providing in substance as follows : 
This contract was between défendant, the Mississippi Wire Glass 
Company, and Tyler & Hippach, a jobbing corporation in Chicago 
buying and selling glass, and is dated January 3, 1908. Défendant 
agreed not to make or sell any wire glass except under the contract 
during the year 1908. It was to hâve the right to make and sell to 
the Mississippi Wire Glass Company a certain amount of quarter 
inch rough wire glass at eight cents per foot, and also sold it ail 
merchantable wire glass then on hand at certain priées ; but, if the 
Mississippi Company should reject any, Tyler & Hippach werd to 
take it at the same price. The Mississippi Company agreed to pay 
défendant $3,000 a month, or $36,000 in ail; and it was provided that 
the contract was made without préjudice to any of the alleged légal 
claims of the respective parties. This contract was completely car- 
ried out by ail its parties. 

It is évident that the agreement referred to radically changed the 
relations of the parties for the year 1908. For that period défendant, 
instead of being a trespasser on complainants' property, was a ten- 
ant or licensee. Complainants' remédies were in personam and ex 
contractu only. Had défendant used the patented machine and pro- 
cess only in that year no infringement suit could hâve been main- 
tained. It had the option and right to use what the patent secured, 
and was paid $36,000 for ceasing infringement and alleged price 
cutting, and in order that complainants might hâve a free hand to 
prosecute the Pittsburg case. Now, after being thus enabled to main- 
tain the monopoly, and give ail their énergies to a most important 
and critical litigation, after receiving thèse valuable benefits, it is ar- 
gued that complainants may not only retain them but get back the 
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money paid for them also. This resuit, it is claimed, follows from 
the contract réservation referred to. 

The stipulated réservation ought not to be given so unjust an efïect 
if it can be interpreted to mean anything else. It means, I tiiink, 
that the claims of ail parties as to alleged infringement before the 
contract period commenced, or after it should end, were not to be 
afïected. Surely it ought not to be so construed as to permit one 
party torepudiate the contract itself, and treat it as if it never had 
any existence. Any and ail use oî the patented machine and process, 
any and ail sales of the product, were licensed and encouraged by 
the patent owner. Such owner received valuable benefits by reason 
of the contract relation, and cannot now be permitted to repudiate 
the conséquences of that relation. 

It follows, further, from the contract relation that défendant can- 
not be charged with any price cutting in 1908, alleged to hâve broken 
the market, and compelled complainants to reduce their schedule 
rates on polished wire glass. They claim $80,000 damages on ac- 
count of réductions they were compelled to make by reason of al- 
leged price cutting by défendant in 1908. On this subject the find- 
ings and conclusions of the master are approved. 

The only question remaining is the amount of profits to be repaid 
by défendant for its infringement during the two periods before and 
after the contract term; that is, for 1907, and January 1, 1909, to 
February 10, 1910. 

Taking the figures from defendant's account books, and allowing 
for profits on nonwire glass for 1907 and January 1, 1909, to Feb- 
ruary 10, 1910, amounting to $16,789.57, the account should, I think, 
be stated as follows: 

Inerease of assets in 1907, less ?2.500 paid In capital . . . $14,i:J9.74 
Increase January 1, 1909, to Septeuiber 20, 1909, iu- 

cluding ,$18,000 dividends paid 24.<5S1..'Î8 

Increase Septeniber 20, 1909, to February 10, 1910 20,,">20.92 

Amount expended for patent litigation 0,630.62 $65,792.00 

05,792.66 
Deduct profits on non-wire glass during same periods.. 16,7.-^9.57 49,003.09 

Interest at 5 per cent, on net profits of .f;49.00.'^..09 from 

July 1, 1900, to April 1, 1913, 3 years, 9 nioiitlis 9,1SS.0S 

Gross amount for profits cliargeuble to défendant. . $58,191.17 

Déductions for Interest on Capital. 

5 per cent, interest ou $72,50.'!.68, capital in 1907. for 1 
vear $ .3.025.18 

5 per cent, on ,$131,797.70 capital .lanuary 1, 19J9. for 8 

months, 20 days 4,729.55 

5 per cent, on $138,479.08 capital September 20, 1909, 

for 4 months, 20 days 2,692.60 11,047..S3 

Net sum chargeable to défendant for profits $47,143.84 

The figures for profits on nonwire glass during the infringing pe- 
riods were taken from the figures found in complainants' brielf (page 
19). . 
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The figures for defendant's gross profits during the infringing 
period, and for interest on capital, were taken from the accounting 
record (pages 621-623). 

In Computing interest in favor of complainants on defendant's net 
profits on wire glass July 1, 1909, was taken as an average date be- 
tween the beginning and end of the infringing period, excluding the 
year 1908. 

A decree should be entered for complainants April 1, 1913, for 
$47,143.84, with costs. 



In re O'BKIEN. 
(District Court, N. D. Texas, at Dallas. March 1, 1913.) 

No. 907. , ■?' 

Bankeuptot (§ 396*) — Business Homesïead — Abandonment. 

Where a bankrujit, who was a tailor, had erected a brick building on 
the property in question wbich lie divided into two stores, renting one 
as a drug store and previously using the other as a grocery store, but, 
having falled In this long prior to the bankruirtcy, moved into a house 
In the rear of the lot in which he continued to carry ou his tailoring 
business, he thereby abandoned the brick building as a business home- 
stead and was not entitled to hâve the saine set aside in bankruptey as 
exempt. 

[Ed. Note.— For other cases, see Bankruptey, Cent. Dig. §§ 659-668, 
670; Dec. Dig. § 396. *J 

In the matter of the bankruptey proceedings of M. J. O'Brien. On 
exceptions of the Blair & Hughes Company to the trustee's report set- 
ting aside certain property to the bankrupt as an exempt homestead. 
Exceptions sustained. 

Allen & Flanary, of Dallas, Tex., for trustée. 

MEEK, District Judge. The bankrupt, M. J. O'Brien, in his sched- 
ules claimed as exempt to him under the lavvs of Texas, lot 1, block 
B-624, located at the corner of Washington and Thomas avenues in 
the city of Dallas. He claimed this property was occupied by him as 
a family and business homestead. The trustée of the estate filed a re- 
port setting apart this property to the bankrupt as the head of a family. 
Blair & Hughes Company, a creditor of the bankrupt, excepted to the 
report of the trustée and charged that the bankrupt was not entitled 
to ail this property as a homestead, for the reason that he had aban- 
doned a part of same ; that he erected a one-story brick building con- 
taining two storerooms, on the corner of the lot, and is and bas long 
been renting thèse storerooms for profit ; that he has not used any part 
of this brick building as a family or business homestead. This creditor 
prayed that the bankrupt's claim to this portion of the property as ex- 
empt be denied. Dépositions were taken before the référée as to the 
construction and subséquent use of this building on the bankrupt's lot. 
Thereafter the référée held that the exceptions of Blair & Hughes 
Company should be overruled and that the entire lot with its buildings 

•For other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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should be set aside to the bankrupt as exempt. Thereupon the créditer 
asks this review of the action of the référée. 

I quote the f acts f ound by the référée f rorti the testimony as follows : 

"M. J. O'Brien. the bankrupt, Is 65 years of ajie. He bas heen a résident 
citizen of Dallas, Tex., for 15 years. He bas alvvays been, and is now, a 
Journeyman tailor, by trade, niaking bis livellbood in the exercise of bis said 
trade. In tbe year 1889, he purchased a lot in the city of Dallas, Tex., lo- 
cated on the corner of Washington avenue and Thomas avenue, being 50 
by 150 feet, upon wbich was at that time a tvi'o-story frame dwelling, front- 
ing on Washington avenue. For this lot with the improvements thereon he 
paid the sum of |640 in cash. At the time he made this purchase he was at 
the head of a family consistlng of himself, wlfe, and four sons and three 
daughters. He bought the lot and dwelling for a home for himself and 
family and for the purpose of pursuing his occupation of a tailor, moved 
on it for that purpose in 1889 with his family, and since then he bas been 
occupylng without interruption said property as a home, and pursuing, in 
addition thereto, on said premises his trade and business as a tailor, which 
consisted principally of cleaning, scourlng, and mending clothes. In 1908 
he bad the dwelling moved to the rear of tbe lot so that it thereafter faced 
Thomas avenue, and built over that part of the lot facing Washington avenue 
a one-story brick building of about 40 feet front and 50 feet In depth, wbich 
cost him $1,000. His original purpose and intention was to use this building 
for a place of business for himself and sons ; but, he testifies, he found it 
too large for his small business as a tailor, so he constructed a wooden par- 
tition therein, thus dividing the building into two stores of practically equal 
dimensions. One of thèse stores, to wit, the one directly on tlie corner of 
Washington and Thomas avenues, he rented to a druggist, who thereafter 
conducted a drug store tberein, and, although It bas changed hands several 
times, it bas been eontinuously since that time, and is now, being used and 
rented for a drug store. The other half of the building, which bad a door 
in its rear, he bas practically used eontinuously as a place of business for 
himself until a very short time before tbe flling of his pétition hereln. 

"At flrst he conducted therein a tailor shop where he plied his trade, then 
he went into the grocery business with his son R. T. O'Brien, retaining about 
14 feet in the rear tbereof for cleaning and pressing clothes. Most of his 
work, however, was done in his dwelling ; the rear door of the grocery store 
being used as a means of ingress and egress to that portion of the lot upon 
which bis dwelling was situated. The grocery store was under the manage- 
ment of the bankrupt's son, the bankrupt furnishing the capital therefor. It 
soon proved a failure, and he, as he testifles, 'went broke' in the early part 
of 1908. It was thereafter rented to one Wadlington, who took a lease on 
the premises, and it was thereafter successlvely occupied by Oern, Dendiger, 
and others, who also conducted a small grocery business therein, which, like 
that conducted by tlie bankrupt and his son, they did apparently wltliout 
success. The bankrupt, however, continued his tailoring business In his 
dwelling upon which he bad his sign as a tailor. His customers usually came 
through the grocery store to its rear door, vk'hich was their most convenient 
mode of access to the dwelling. There was no fence between bis dwelling 
and the store building or division Une, except a wire and sonie flowers grow- 
Ing between thera. When bis wife died in the winter of 1908, tbe flowers 
died soon afterwards, as he testifled, for want of her care, and there is not 
now anytbing indicatlng a séparation of the storehouse from tbe dwelling. 
Since the death of bis wife, one of his sons, Joseph Edward O'Brien, and 
bis wife, bave niade their home with him, and he bas been, and is now, stlU 
followlng his trade as a tailor, whenever he can get work and the inflrmities 
of his years do not prevent. The évidence is undisputed that the bankrupt 
owns no other reai estate, or home, and that the value of this lot does not 
exceed $2,.300, with ail the improvements thereon ; at the time of its désigna- 
tion as a homestead by bis occupancy thereof in 1898, it did not exceed in 
value $1,000. It may be material to state that the only source of Income 
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the bankrupt possesses is from hls trade and tlie rental of the drug store, 
the amount of which appears In the testiniony to hâve been $20 per month. 
The other store was unocciipied and closed up at the time of the flliiig of the 
pétition herein, where he testifled he had some implements of his trade 
stored." 

A perusal of the évidence reveals that the référée is substantially 
correct in his summarization of the facts. But I do not consider that 
the facts as summarized by the référée warrant or give support to his 
order setting apart this entire property to the bankrupt as exempt. 
From the time the bankrupt moved his résidence to the rear of the lot 
and constructed the brick storehouse in 1908 down to the time of bank- 
ruptcy, the storeroom on the corner of Washington and Thomas ave- 
nues was rented for profit to différent druggists and is now rented and 
used as a drug store. The bankrupt has never been interested in the 
drug business conducted in the corner storeroom. In my opinion this 
part of the building has never been impressed with the homestead 
character since its érection. 

Upon completion of the building the bankrupt occupied and used the 
other storeroom as a grocery store for; a short time and then failed 
in business, He also used a small section in the rear of the storeroom 
for a time in carrying on a sort of tailoring and cleaning establishment, 
but abandoned that use. Therëafter he rented this storeroom to va- 
rious persons for the conduct of a grocery business. There is not in 
the record or in the findings of the référée anything indicating that 
this abandonment of use by the bankrupt was of a temporary nature. 
On the colitrary, it is clearly shown to hâve been a permanent abandon- 
ment. In my opinion this part of the brick building lost its character 
of homestead prior to the institution of the voluntary proceeding in 
bankruptcy. The âge, infirmities, and necessities of the bankrupt may 
not be considered in determining the question whether this store build- 
ing should be set aside to him as exempt. The Suprême Court of 
Texas, speaking through Associate; Justice Stayton, says : 

"ïo préserve the place of business, which is sei)arate and distinct from the 
home, as a part of the homestead, two thlngs mnst eoncur : (1) The head of 
a family must liave a calUug or business to which the property Is adupted 
and reasonably neeessary. (2) Such property must he used as a place to ex- 
ercise the calllng or business of the head of the family." Shryock & Row- 
land V. Latimer, 57 Tex. 67-1. 

Thèse two things do not eoncur in the présent case. See, also, Har- 
gadene v. Whitfield, 71 Tex. 482, 9 S. W. 475 ; Pfeiffer v. McNatt, 74 
Tex. 640, 12 S. W. 821. It is also well established by the courts of 
Texas that the owner of a parcel or lot of land in a town or city oc- 
cupied by him as the homestead of his family may abandon a part 
thereof by devoting it to a purpose inconsistent with its use as a part 
of a homestead. Langston v. Maxey, 74 Tex. 155, 12 S. W. 27; 
Wynne v. Hudson, 66 Tex. 1, 17 S. W. 110; O'Brien v. Woeltz, 94 
Tex. 149, 58 S. W. 943, 59 S. W. 535, 86 Am. St. Rep. 829; Carothers 
v. Lange (Tex. Civ. App.) 55 S. W; 580. 

A proper order will be entered setting aside the action of the référée 
in so far as he sets aside as exempt the brick building. 
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McDERMOTT v. HANNON et al. 

(District Court, W. D. New York. March 18, 1913.) 

1. Courts (g 262*) — Fédéral Courts— Jorisdiction — Subject-JIattbe — Will 

CONTEST. 

A plenary action between citizens of diverse eitizenship to set aside 
the probate of a wlll within two years after probate, as autliorlzed by 
Code Civ. Proc. N. Y. § 2658a, is a proceeding which does not arise eut 
of probate, aud is not related to administration or anclllary to probate, 
and is therefore within the jurisdiction of the fédéral courts. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 797, 798; Dec. 
Dig. § 262.*] 

2. Courts (§ 4S9*) — Fédéral Courts — Jurisdiction — State Statutes. 

The fact that Code Civ. Troc. N. Y. § 26.53a, authorizing the main- 
tenance of an action to set aside the probate of a will within two years, 
déclares that the action may be in the Suprême Court of the county in 
which the probate was had, could not prevent the maintenance of sucli 
action in the fédéral courts, where the parties are of diverse eitizenship. 

[Ed. Note.— For other caseb, see Courts, Cent. Dig. §§ 1324-1330, 1333- 
1.341, 1372-1374 ; Dec. Dig. S 489.*] 

In Equity. Action by Cecelia McDermott against Bridget Hannon 
and others. On demurrer to complaint. Overruled. 

Simon Fleischmann, of Buffalo, N. Y., and William H. Earl, of 
Lockport, N. Y., for plaintifif. 

William Brennan, Jr., of Buffalo, N. Y., and Alfred W. Gray, of 
Niagara Falls, N. Y., for défendants. 

HAZEL, District Judge. This action was brought pursuant to sec- 
tion 2653a of the Code of Civil Procédure of the state of New York, 
which substantially provides that any person interested as devisee, 
legatee, or otherwise, in any will admitted to probate in this state, 
may, within two years, question the validity of the probate thereof in 
an action in the Suprême Court for the county in which such pro- 
bate was had. The will in question, which purports to relate to real 
and Personal property, was admitted to probate in the county of Ni- 
agara, where the testator lived and where his property was located. 
After alleging the diversity of eitizenship of the parties, and their 
relationship to the testator, and that the matter in dispute, exclusive 
of interest and costs, involves upwards of $3,000, the complaint spe- 
cifically allèges that the testator at the time of making the will was of 
unsound mind, that the will was secured by fraud and undue influence, 
and that the probate thereof was invalid. A demurrer has been inter- 
posed, principally on the ground that the court is without jurisdiction 
of the subject-matter of the action. 

[1] It is argued, inter alia, that whenever power to probate a will 
is given to a probate or surrogate's court, the decree of such court is 
final, and not subject to review in this court. With such argument as 
a gênerai proposition there is no disagreement. If the controversy 
herein had arisen out of probate proceedings, or if it related to ad- 

•For other cases see same toplc & § number In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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ministration, or to procédure ancillary to probate, this court would 
hâve no right to interfère by either removal, review, or plenary ac- 
tion. But this action is not of that description, having been instituted 
to détermine the validity of the probate, pursuant to the statute of the 
State creating such right, and accordingiy this court, in view of the 
diversity of citizenship, has the same power to hear and décide as the 
Suprême Court for the county of Niagara would hâve, had the action 
been brought therein. The rights and remédies available under the 
statute in question to citizens of the state in the state court may be 
enforced in a fédéral court, the rule being that the latter shall con- 
form as nearly as may be to the practice and mode of procédure pro- 
vided for by the state laws (section 914, U. S. R. S. [U. S. Comp. St. 
1901, p. 684]), and it makes no différence whether the right exists in 
law or equity (Ellis v. Davis, 109 U. S. 485, 3 Sup. Ct. 327, 27 L. Ed. 
1006; Sawyer v. White, 122 Fed. 223, 58 C. C. A. 587; Williams v. 
Crabb et al, 117 Fed. 193, 54 C. C. A. 213, 59 L. R. A. 425; Rich- 
ardson v. Green, 61 Fed. 423, 9 C. C. A. 565 ; Case of Broderick's 
Will, 21 Wall. 503. 22 L. Ed. 599; Farrell v. O'Brien, 199 U. S. 89, 
25 Sup. Ct. 727, 50 L. Ed. 101). 

The latter case, to which my attention has been directed since the 
hearing by counsel for the défendants, is thought to be a décisive cor- 
roboration of the jurisdiction of this court in such actions. There the 
question was whether the controversy was independent of the probate, 
or ancillary to the original procédure, and Mr._ Justice White, in de- 
livering the opinion, said : 

"First. That as the authority to make w'ills is derived from the state, and 
the requirement of probate is but a régulation to make a will effective, mat- 
ters of pure probate, in tlie strict sensé of the words, are not within the 
jurisdiction of the courts of the United States. 

"Second. That where a state law, statutory or customary, gives to the 
citizens of the state, in au actlou in a suit inter partes, the right to question 
at law the probate of a will, or to assall probate lu a suit in equity, the courts 
of the United States, in adniinlstering the rights of citizens of other states 
or aliens, will enforce such remédies." 

The action arose under the statute of the state of Washington as 
to probate of wills, the statutory authority for contesting a will being a 
part of the probate procédure, and as there existed in that state no stat- 
utory provision for an independent contest as to the validity of the pro- 
bate, it was held that, even though there was a diversity of citizenship, 
jurisdiction to ratify the probate of the will by the superior court was 
not conferred upon a fédéral court. The distinction between suits 
inter partes and controversies arising in the probate procédure, such 
as actions to annul probate when the probate court has statutory pow- 
er to apply the remedy, is absolutely clear and definite. 

[2] It is suggested by défendants that jurisdiction is expressly giv- 
en to the Suprême Court of the county where the will was probated, 
and that this court should not, by assuming jurisdiction, nullify the 
intention of the Législature that the trial should be had before a jury 
of the county wherein the will was probated. To yield to this sugges- 
tion would do violence to the rights and remédies of citizens of an- 
other state, and would operate to deprive them of the enforcement of 
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sucli rights in the forum -granted by the national Constitution and 
laws. 1 Foster, Fed. Pr. § 7, and cases heretofore eited. 
The demurrers are overruled. 



PULLMAN CO. V. LINKE et al. 

(District Court, S. D. Ohio, E. D. April 12, 1913.) 

No. 1,505. 

1. Commerce (§ 80*) — Régulation — Fédéral Statutes. 

The acts of Congress relatlng to Interstate commerce were not In- 
tended to abrogate tlie attacliment laws of tlie state, but withia their 
proper sphère the fédéral acts are paramount. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 80.*] 

2. Carriers (§ 4*) — Sleeping Car Companies — "Common Carrier." 

A sleeping car company, by furnishing sleeping cars under contract 
with a railroad company, to be used by the traveling public, does not 
acquire the status of a common carrier of goods or passengers unless 
so declared by constitutional or statutory provision. 

[Ed. Note. — î'or other cases, see Carriers, Cent. Dig. §§ 1, 462-478 ; Dec. 
Dig. § 4.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1313-1319 ; 
vol. 8, p. 7607.] 

3. Commerce (§ 47*) — Interstate Commerce — Instrumentalities — Sleeping 

Cars — Attaciiment. 

A sleeping car en route from Columbus, Ohio, to Washington, D. C, 
while waiting at a junctlon with its passengers, both Interstate and intra- 
state, aboard to be picked up by a through train and carrled to destina- 
tion, was attaehed under a state writ and detained by the sheriiï by 
force, compelling the passengers to disembarl£ and accept other accommo- 
dations. Held that, under Interstate Commerce Act (Act Feb. 4, 1887, c. 
104, 24 Stat. 379 [U. S. Comp. St. 1901, p. 3154]), § 1, as amended by Act 
June 29, 1906, c. 3591, 34 Stat. 584 (U. S. Comp. St. Supp. 1911, p. 1284), 
extending the term "common carrier" to Include sleeping car companies, 
the car, at the time of its attacliment, was an instrumeutality of interàtate 
commerce and was not subject to attachment under a state writ which 
would directly interfère with its opération in such commerce. 

[Ed. Note.— For other cases, see Commerce, Cent. Dig. § 26; Dec. Dig. 
§ 47.*] 

At Law. Action by the Pullman Company against William Linke 
and others. On final hearing. Judgment for plaintifï. 

Squire, Sanders & Dempsey, of Cleveland, Ohio, and Emmett Tomp- 
kins, of Columbus, Ohio (H. T. Wilcoxon, of Chicago, 111., and T. 
M. Kirby and Wm. J. Duncan, both of Cleveland, Ohio, of counsel), 
for plaintiiï. 

Fitzgibbon & Montgomery, of Newark, Ohio, for défendant Linke. 

Kibler & Kibler and F. M. Black, ail of Newark, Ohio, for défend- 
ants Gillett and another. 

SATER, District Judge. The question for décision is: Was the 
sleeping car in question, under the facts disclosed, subject to attach- 
ment? 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The plaintiff is an Illinois corporation., Prior to November 20, 
1909, it had furnished a sleeping car, "Eufaula," to be used and which 
in fact was regularly used by the Baltimore & Ohio Railroad Company 
for the accommodation and transportation of passengers between the 
cities of Columbus, Ohio, and Washington, D. C, and intermediate 
stations. The car, as a part of one of the railroad company's trains, 
on the date named left Columbus, its initial starting point, on ils 
east-bound trip, carrying passengers who had purchased from the 
railroad company continuons transportation and from the plaintiff 
through sleeping car accommodations on such car to points beyond 
as well as within Ohio ; some of them being destined for Washington 
City. When the car reached Newark, Ohio, at 7:50 p. m., it was de- 
tached from the train and shoved by an engine on a side track to be 
attached to the railroad company's through train due at 8:10 p. m., 
coniing from Chicago, 111., and bound for eastern points, including 
the city of Washington. The side track physically connected the rail- 
road company's tracks leading to Columbus with its main east and 
west bound tracks. While the car was on the side track with its pas- 
sengers aboard, awaiting the arrivai of the train from Chicago, whicli 
was on time, Linke, as sheriff of Licking county, Ohio, who was 
armed with a writ of attachment which had been issued in an action 
brought in the state court against the plaintiff by Gillett, levied upoii 
the car, chained it to the track, and, notwithstanding the protests oi 
passengers aboard and the railroad company's employés, refused per- 
mission to such employés and those of the plaintiff to place the car 
in the east-bound train to be carried to its destination. When the 
yard crew, in obédience to instructions from their superiors, werc 
about to couple to the car, Linke produced a revolver and threatened 
to shoot any one that interfered with the car or attempted to move it. 
A suggestion was made by the station master, out of regard for tlic 
passengers, that, if a sleeping car was to be seized, the levy be post- 
poned until the following morning, when a west-bound car whicit 
would hâve completed its journey, save a distance of about 33 mile^ 
from Newark to Columbus, could be taken; but Linke, and Gillett 
and his counsel, declined to act upon such suggestion. The passengers 
in the car, to continue their respective journeys, were compelled to 
abandon it and take such places as could be found for them in the 
New York sleepers in the east-bound train. The train was delayed 
about ten minutes on account of the attachment of the car and trans- 
ferring the passengers. Gillett and his counsel actively aided and 
abetted the sheriff in his seizure and détention of the car. Subse- 
quently, to avoid the car's continued interférence with trafiic, it was 
removed to another track, where it still remains. The plaintiff, hav- 
ing other property within the jurisdiction of the state court subject to 
attachment, appeâred thereafter in that court for the purpose of its 
motion only, and moved for a dissolution of the attachment. The mo- 
tion was sustained, but before the court had acted upon it Gillett filed 
an amended pétition and caused a second writ of attachment to be 
issued and levied upon the car. This attachment was also dissolved. 
Before its dissolution, Gillett, whose counsel ail the while remained 
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the same, instituted a second suit on the same claim and caused an- 
other writ of attachment to issue whereby the car was again seized. 
This action is still pending in the state court, and the car has thus 
been continuously held by virtue of a writ. The plaintiff in an appro- 
priate manner demanded the return of the car, but the défendants 
at ail times refused and still refuse to surrender it, and still retain it 
in their possession awaiting the détermination of the suit pending in 
the state court in which the last writ of attachment was issued. The 
plaintifï brought this action against Linke, Gillett, and his counsel, 
charging the malicious and willful seizure of the car and its conver- 
sion to their own use and praying recovery of the car's full value. 

[1] That the statute under which the seizure was made is a valid 
state law, enacted to enable creditors to coUect their debts and for no 
other or ulterior purpose, and évinces no conscious purpose to regulate 
directly or indirectly Interstate commerce, is not controverted ; nor is 
it claimed, nor can it be successfully asserted, that the acts of Con- 
gress relating to Interstate commerce were intended to abrogate the 
attachment laws of the state. Within their proper sphère, the fédéral 
acts are paramount ; but beyond that, the state law, whose purpose is 
wholesome, is operative as against ail that corne within its provisions. 
Davis V. C, C, C. & St. L. Ry. Co., 217 U. S. 157, 30 Sup. Ct. 463, 
54 L. Ed. 708, 27 h. R. A. (N. S.) 823, 18 Ann. Cas. 9Q7. In that 
case the warning is sounded that interférence with Interstate commerce 
by the enforcement of attachment laws of a state must not be ex- 
aggerated. But when there is incompatibility between the obligations 
an Interstate carrier has to its creditors and the obligations it has to 
the public, either from the nature of its services or under the acts of 
Congress, the instrumentalities of interstate commerce transportation 
are, for the time being, "immune frorn judicial process," and are "put 
apart in a kind of civil sanctuary," being, under such circumstances, 
exempt from attachment and, of course, from exécution as well, by 
reason of the provisions of such acts for continuity of transportation 
and avoidance of transshipment of freight and passengers. Davis 
V. C, C, C. & St. L. Ry. Co., 217 U. S. page 176, 30 Sup. Ct. 468, 54 
L. Ed. 708, 27 L. R. A. (N. S.) 823, 18 Ann. Cas. 907. 

[2] A sleeping car company, it is true, by furnishing sleeping cars 
under a contract with a railroad company to be used by the traveling 
public, does not thereby assume or acquire the status of a common 
carrier of goods or passengers (Lemon v. Palace Car Co. [C. C] 52 
Fed. 262; Elliott, Railroads, § 1616; Beale, Innkeepers & Hotels, § 
342; Hutchinson, Carriers, § 1130; 25 Am. & Eng. Ency. Law, 1110, 
1111), unless declared to be such by some constitutional or statutory 
provision. It merely furnishes accommodations to the passengers of 
another company and performs only an auxiliary function in their 
transportation; but it is nevertheless engaged in a public calling. 6 
Cyc. 656; Elliott, Railroads, § 1618. Section 1 of the interstate 
commerce act as amended June 29, 1906, 34 Stat. L. 584, provides 
that the term "common carrier" as used in that act shall include 
sleeping car companies. By virtue of this statutory provision, the 
plaintiff's status at the time of the seizure of the car was in légal con- 
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templation the same as that of an interstate carrier. The car, more- 
over, was an instrumentality of commerce and was wlien seized ac- 
tually employed as such in interstate transportation. 

[3] It is asserted by the plaintiff and denied by the défendants that, 
in view of the facts disclosed, the acts of Congress, and the commerce 
clause of the national Constitution, the car in question at the time 
of its seizure was "immune from judicial process." The views of the 
State courts, when required to décide upon the liability of cars to 
judicial process when in given attitudes and employed in interstate 
commerce, hâve been discordant, as noted in the Davis Case. No at- 
tempt will be made to review the cases there cited, or others of a kin- 
dred character which diligent counsel hâve pressed upon the court, 
or those in which the courts hâve passed upon the right to levy upon 
instrumentalities employed in the transportation of the United States 
mail (Harmon v. Moore, 59 Me. 428; Parker v. Porter, 6 La. 169), 
and which are claimed to be analogous to the case at bar. The situa- 
tion of the car involved in the présent case was unlike not only that 
of any car whose seizure was under considération in any of the cases 
cited, but also that of the instrumentalities employed in the carriage 
of the United States mails whose attachment provoked the rule an- 
nounced in the Harmon and the Parker Cases, respectively. The car 
was not empty, or idle, or waiting for returri shipment, or unnecessari- 
ly delayed in the course of business, or in process of loading or un- 
loading, or awaiting the commencement of a journey or the next trip. 
It had already entered upon a lengthy and continuons journey, bear- 
ing interstate passengers who were in no wise connected with or con- 
cerned in the controversy between Gillett and the plaintiff and who 
had acquired by purchase from the railroad company and the plain- 
tiff for the whole of their respective journeys the valuable contractual 
rights of transportation and sleeping car accommodations on that par- 
ticular car. Beale, Innkeepers & Hotels, § 365 ; 6 Cyc. 656 ; 25 Am. 
& Eng. Ency. Law, 1111, 1112. The switching of it from one train 
to another was an essential part of its journey, and while being so 
switched it was still in use in interstate commerce. The temporary 
suspension of its movements was but an incident in and did not take 
it out of the course of its transportation or impart to it a local char- 
acter only. Johnson v. Southern Pac. Co., 196 U. S. 1, 25 Sup. Ct. 
158, 49 L. Ed. 363. Having started with its load of human freight 
on its ultimate passage from Columbus to Washington City and being 
in the course of transportation to another state, it had ceased to be 
governed exclusively by the domestic law and had begun to be and was 
governed and protected by the national law of commercial régulation. 
Coe v. Errol, 116 U. S. 517, 525, 6 Sup. Ct. 475, 29 L. Ed. 715. 

The impounding of the car delayed (briefly though it was) the trans- 
portation of ail the passengers both in the car and on the train to 
which it was to be attached, and, in disregard of their rights and the 
policy of Congress favoring continuons lines and continuons carriage 
(section 5258, R. S. U. S. [U. S. Comp. St. 1901, p. 3564]), enforced 
the transshipment of interstate passengers. The transportation of 
passengers from one state to another is, in its nature national, is com- 
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merce between the states, is beyond the reaeh of state législation, and 
admits of and requires uniformity of régulation through Congress, 
affecting alike ail the states. Bowman v. Chicago, etc., Ry. Co., 125 
U. S. 465, 483, 485, 486, 8 Sup. Ct. 689, 1062, 31 L. Ed. 700; County 
of Mobile V. Kimball, 102 U. S. 691, 702, 26 L. Ed. 238; Barnes, In- 
terstate Transportation, § 28; Railroad Co. v. Husen, 95 U. S. 465, 
470, 24 L. Ed. 527. The attachment levied on plaintiff's car directly 
stopped, though temporarily, the delivery and required the transship- 
ment of interstate passengers. It not merely incidentally and indi- 
rectly affected interstate commerce, but bore upon it so directly as 
to amount to its régulation. The state law, though enacted in the ex- 
ercise of powers not controverted, may not be so used as to produce 
such a resuit, and the attachment must therefore be held invalid. 20 
Harvard Law Review, 319, 320; Galveston Ry. Co. v. Tex., 210 U. 
S. 217, 227, 28 Sup. Ct. 638, 52 L. Ed. 1031 ; Louisville & Nashville 
R. Co. V. Kentucky, 183 U. S. 503, 22 Sup. Ct. 95, 46 L. Ed. 298. If 
the writ of attachment is susceptible of the application made of it 
by the défendants, litigants may at their pleasure cause the trans- 
shiprrient of interstate freight and passengers with its incident delay, 
and thêreby produce great inconvenience, discomfort, and hardship, 
and necessarily interfère directly with the freedom of interstate com- 
merce, continuons and rapid transportation, and the conduct of car- 
riers in the management and disposition of their interstate business. 
But this may not be donc. Hall v. De Cuir, 95 U. S. 485, 24 L. Ed. 
547. 

The charge of conversion is established, and judgment may be en- 
tered for the plaintiff ; the amount thereof to be the sum agreed upon 
by the parties in case the plaintiff should prevail. 



PATTEESON v. BUCKNALL S. S. LINES, Limited. 
(District Court, S. D. New York. April 1, 1913.) 

Removal of Causes (§ 58*) — Right to Remove— Citizenship— Whoie Suit 
Removable. 

Where plaintiff took an assignaient of ten causes of action, some of 
the assignors being citlzens of the United States and others aliens, and 
sued défendant, an alien corporation, on ail of them in a single suit, he 
could not deprive défendant of the right to remove the whole suit by vir- 
tue of the causes of action prevlously owned by the citizen assignors. be- 
cause of the joinder of the claims held by the alien assignors, which were 
not removable. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dlg. § 110; 
Dec. Dlg. § 58.*] 

At Law. Action by Edward H. Patterson against The Bucknall 
Steamship Lines, Limited. Plaintiff sued as assignée of ten separate 
causes of action, the assignors in some instances being citizens of the 
United States, and in others aliens, and défendant was an alien corpo- 
ration. On motion to remand. Denied. 

Hunt, Hill & Betts, of New York City, for plaintiff. 
Convers & Kirlin, of New York City (John M. Woolsey, of coun- 
sel, of New York City), for défendant. 

*For oth*r casM se» same toplc & S KxniBEii In D«c. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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LACOMBE, Circuit Judge. If sued in a stâte court by the citizen 
assigner of any of thèse causes of action, this alien défendant would 
hâve the right to remove the cause to a fédéral court. It cannot be de- 
prived of that right because the assignée of such causes of action has 
joined it with other nonremovable causes of actioîi in a similar suit. 
The motion to remand is therefore denied. Plaintifï has no ground to 
complain that this disposition of the cause leaves the nonremovable 
causes of action hère for trial. His own conduct in unnecessarily tmit- 
rng them ail in one suit has brought the situation about. 

Motion to remand is denied. 



MEMORANDUM DECISIONS 



CAUSBT V. UNITED STATES.f (Circuit Court of Appeals, Flfth Circuit. 
April 12, 1913.) No. 2,420. Appeal from the District Court of the United 
States, for the Eastern District of Louisiana; Wm. I. Grubb, Judge. T. 
M. Miller and J. L. Bradford, both of New Orléans, Da., for appellant 
Charlton R, Beattie, U. S. Atty., of New Orléans, La. Before PARDBB and 
SHELBY, Circuit Judges, and NEWMAN, District Judge. 

PER CURIAM. A majority of the judges are of opinion that the évi- 
dence submltted In the court below on the trial of this case fully justifies 
the flnding that the appellant, in obtainlng and perfecting his homestead 
entry, was guilty of such fraud as warrants the decree below vacating the 
patent Affirmed. 



COMMONWEALTII BANK OP BALTIMORE v. GILD et aL (Circuit 
Court of Appeals, Fourth Circuit. March 12, 1907.) No. 658. Appeal from 
the District Court of the United States for the District of Maryland. See, 
also, 137 Fed. 694. Robert Blggs and Edgar H. Gans, both of Baltimore, 
Md., for appellant. John El Semmes and John Hinkley, both of Baltimore, 
Md., for appellees. Before GOFP and PRITCHARD, Circuit Judges, and 
WADDILL, District Judge. 

PER CURIAM. We flnd no error in the order appèaled from. Aûlrmed. 



FISHEL-NESSLER CO. v. FISHEL & CO. et al. (Circuit Court of Ap- 
peals, Second Circuit. October 22, 1912.) Appeal from the District Court 
of the United States for the Southern District of New York. On motion 
for leave to file agreed statement of facts as record on appeal. Before 
LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURlAM. The record is returned to the District Court, with in- 
structions to include therein the testimony ofCered by défendants attacking 
the vaUdity of the patent. 



LOUISVILLB & N. R. CO. v. WESTERN UNION TELEGRAPH CO. (Cir- 
cuit Court of Appeals, Fifth Circuit. April 1, 1913. Rehéaring Denied May 
5, 1913.) No 2,458. In Error to the District Court of the United States for 
the Eastern District of Louisiana; Rufus E. Foster, Judge. Action at law 
by the Loulsville & Nashville Railroad Company against the Western Union 
t Eehearlne denied Juse 2, 1913. 
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Telegraph Company. Judgment for défendant, and plalntlff brlngs error. Af- 
flrmed. George Denegre, Josepli Paxton Blair, and Victor Leovy, ail of ÎS'ew 
Orléans, La., for plaintiff in error. Charles Payne Fenner, of New Orléans, 
La., for défendant in error. Before PARDEE and SHELBT, Circuit JuOges, 
and SHEPPARD, District Judge. 

PP]R CURIAM. We find no error In the rulings In the court below. The 
judgment is therefore affirmed. 



MAYOR AND ALDERMEN OF CITY OF VICKSBURG v. HENSON. (Cir- 
cuit Court of Appeals, Fifth Circuit. April 8, 1913. Reliearing Denied 
April 15, 1913.) No. 2,480. Appeal from the District Court of the United 
States for the Southern District of Mississippi ; Henry C. Niles, Judge. Ac- 
tion between the Mayor and Aldermen of the City of Vicksburg and W. A. 
Henson, receiver of the Vicksburg Waterworks. From a judgment In favor 
of the latter, the former appeals. Motion to dismiss appeal overruled, and 
decree affirmed. George Anderson, O. W. Catchings, and John Brunini, ail 
of Vicksburg, Miss., aud Charles Payne Fenner, of New Orléans, La., for ap- 
pellants. J. C. Bryson and J. Hirsh, both of Vicksburg, Miss., and T. M. 
Miller, Wm. C. Dufour, and H. Génères Dufour, ail of New Orléans, La., for 
appellee. Before PARDEE and SHELBY, Circuit Judges, and SHEPPARD, 
District Judge. 

PBR CURIAM. The motion to dismiss this appeal Is overruled. On the 
merits, a majority of the judges being of opinion that the decree of the 
Circuit Court in No. 41 of the docket, affirmed by the Suprême Court in 
Vicksburg v. Vicksburg Waterworks, 202 U. S. 453. 26 Sup. Ct. 660, 50 L. Ed. 
1102, 6 Ann. Cas. 253, constitutes an estoppel against the city of Vicksburg 
in the présent suit, the decree appealed from should be, and It is, affirmed. 



PYLB V. TEXAS TRANSPORT & TERMINAL CO. et al.t (flve cases). (Cir- 
cuit Court of Appeals, Fifth Circuit. April 8, 1913.) Nos. 2,389-2,393. Ap- 
peals from the District Court of the United States for the Eastern District 
of Louisiana ; Rufus E. Poster, Judge. Actions by J. A. E. Pyle as trustée in 
bankruptcy, etc., against the Texas Transport & Terminal Company and 
others and the Bank de Mulhouse, against the Texas Transport & Terminal 
Company and others and the Comptoir d'Escompte de Mulhouse, against 
the Texas Transport «& Terminal Company and others and Paul Chardin, 
against the Texas Transport & Terminal Company and otliers and the So- 
ciété Générale, and against the Texas Transport & Terminal Company and 
others and the Crédit llavrais. From deerees in favor of the defendauts 
(192 Fed. 725), plaintiff appeals. Aiiirmed. Wm. C. Dufour, and H. Génères 
Dufour, both of New Orléans, La., for appellant. George Denegre, Joseph 
Paxton Blair, and George H. Terriberry, ail of New Orléans, La., for ap- 
pelées. Before PARDEE and SHELBY, Circuit Judges, and SHEPPARD, 
District Judge. 

PER CURIAM. The appeals In the above numbered and entitled cases 
are aiïirmed, on the authoritv of Lovell v. Newman & Son, 192 Fed. IZii, 
113 C. C. A. 39, and Hentz & Co. v. Lovell, 192 Fed. 762, 113 C, C. A. 48. 

i ReiearlDg denied June 2, 1913. 
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